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PREFACE. 


This work revises Remington and Ballinger's Annotated Codes and 
Statutes of Washington published in 1910, and the Supplementary Pony 
Code known as Remington’s 1915 Code. It embraces all laws of a gen- 
eral nature now in force, including those passed at the regular biennial 
Session of 1921. 

In this state, the well-known policy of the courts to sustain the 
most general titles to acts has minimized the importance of legislative 
titles and has encouraged the legislature to embrace in one act various 
matters but slightly related—matters which naturally fall under. different 
familiar legal titles, or different chapters of a given title. To republish 
these disarranged acts as they appear in the session laws is to offer 
a mere ‘‘reprint,’’ and not a book of compiled statutes.’ 

On the other hand, the legislature, from the 3 Territorial Ses- 
sion in 1854 to the present time, following the universal system so 
familiar to all lawyers, has, from time to time, enacted Codes of Proce- 
dure (Civil, Probate, Justice and Criminal) constituting logically and 
harmoniously arranged ‘‘compiled laws.’’ To disarrange the subject mat- 
ter contained in such practice acts and to mix and confuse it with laws 
of a general nature, the various parts of which are already confused and 
disarranged, upon any alphabetical or other arbitrary classification, can 
result only in confusion worse confounded. 

The primary aim, therefore, of this compilation has been to arrange 
systematically all those acts and parts of acts which the legislature has 
not properly arranged, and to leave undisturbed all those more general 
acts which the legislature has harmoniously arranged to the entire satis- 
faction of the profession and the public. 

It is, therefore, obvious that the laws of the state must be generally 
divided, as they have ever been in all other states, into two parts. The 
first part, embraced in Volume I of this work, includes the Codes of 
Procedure: Civil, Probate, Justice and Criminal; and the logical and 
systematic arrangement of those acts made by the legislature, now fam- 
liar and acceptable to all, cannot be improved upon or safely departed 
from. 

This has enabled me, in Volume I of this work, to make use, for 
the most part, of the section numbers employed in Remington and Bal- 
linger's Annotated Codes and Statutes (1910) and Remington’s 1915 Code. 
The advantage of so doing will be apparent from the perusal of the latest 
sixty-odd volumes of our State Reports. The pages of these volumes 
are replete with citations to these practice Codes, as heretofore com- 
piled in my former works; and by retaining the same section numbers, 
so far as possible, the future citations of the practice acts of this 
state will continue, and tie to, the past citations, from Volume 57, Wash- 
ington Reports, down to date. 
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It should be carefully noted, in this connection, that this does not 
apply to the new Probate Code, which the legislature completely re- 
wrote in 1917, condensing into 223 sections the subject matter contained 
in some 380 sections of the old Probate Code. This new Probate Code 
is inserted in this work in place of sections 1371 to 1692 of the old 
Probate Code, which, together with sections 1278 to 1340 of the old 
Probate Code, were repealed, and are dropped out of this work. This 
leaves the chapters on Descent and Distribution, sections 1341 to 1370, 
as they were before, and gives to Volume I of this work (the practice 
acts) the same section numbers as before, with the exception of the 
Probate Code and a few other scattering sections of no moment. 

The appendix to Remington and Ballinger’s Code (sections 2722 to 
2991), relating to prosecutions under former laws, has, by lapse of time, 
lost further significance; and, a with all other repealed laws has 
been dropped out. 

The second part of this sork embraced in Volume II and III, con- 
stitutes all the laws of a general nature outside of the four general 
practice acts. The reception accorded my former compilations of these 
general laws leaves open to me no other course than to adopt the classifi- 
cation which has proved so satisfactory to the bar and to the public, 
and which is now more or less familiar to all. 

Recognizing some of the difficulties at the time I made my first com- 
pilation of the laws of the state, I conceived the idea of minimizing the 
inconvenience of turning from one part of the work to another distant 
part in the search for a given statute by the employment of the most 
general titles possible, with a full preliminary table of contents thereof. 
In my judgment the greatest mistake a compiler can make is to employ 
many specific heads, little known or used, such as are, properly, chapters 
or subdivisions of related matters; for this only serves to scatter, to all 
the letters of the alphabet, under new, unfamiliar heads, subject matter 
which every lawyer recognizes as belonging to some well-known legal 
topic to which he should always be able to turn without disappointment. 
The few familiar heads necessary can be easily memorized. The pre- 
fixed table of contents of each title shows at a glance what the title 
contains, and the exact location of the particular part desired; and it 
is only in this way that closely related subjects may be brought together 
for quick and ready reference from one part to another. 

Continuing the consecutive numbering through to the end of the 
work, the General Laws, Volume II, starts with section 2723, and all 
the numbers are new, with the exception of those of the Negotiable Instru- 
ment Act, which I was able so to place as to use the old numbers of the 
former Codes, consistently cited in the State Reports since Volume 57 
Washington. In the case of all other sections formerly embraced in 
Remington and Ballinger’s, or Remington’s, Codes, the old numbers of 
these compilations appear in brackets in the section headlines. An aster- 
isk indicates that the section has since been amended. This will be a 
convenience in the use of the Washington State Reports, Volume 57 
to date, which cites those statutes by such bracketed numbers; and the 
use of this Code will be greatly facilitated by bearing these bracketed 
numbers in mind, wherever they have heretofore been cited in the Re- 
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ports. This is the only object of inserting the numbers in brackets, 
Which are not for reference. 

It is one of the functions of the compiler to notice the titles of the 
acts, to place his matter accordingly, and call attention to any defects. 
This I have attempted to do in the customary manner. The title of an 
act, in the rare cases in which it is material, can be learned from the 
historical references given; and ordinarily has no more, oftentimes less, 
to do with the construction of the act than the legislative debates and 
records or other extraneous proceedings, which, of course, cannot be 
inserted in compiled laws. 

Statute law always presents many perplexing problems touching 
conflicting, superseded, obsolete and repealed provisions, requiring the 
greatest care and some legal learning on the part of the compiler. 
Where the validity of a statute or any part thereof is in doubt, it has 
been retained. When a law has been expressly repealed, or held by the 
Supreme Court to be impliedly repealed, it has been omitted. Many 
laws have been, in part, impliedly repealed; in which ease such part 
has been dropped out, with explanatory footnotes appended. For ex- 
ample, note the many sections of the attachment law, impliedly repealed 
in part by the chapter on Garnishments, which construction has now, 
after many years, been confirmed by the Supreme Court since this part 
went to press. | 

The peculiar situation in this state, where an act passed by the legis- 
lature is subjected to a referendum and suspended until after an elec- 
tion which is pending when a Code is published, leaves no othcr course 
to the compiler than to include both the old and the new suspended 
law, either one of which may be the choice of the people. This course 
has been adopted in a way that cannot mislead. 

All these, and the other ordinary problems of a compiler, I have, 
kind friends lead me to believe. successfully met in my other works; 
and they have given me no anxiety or new concern. But there has 
been one new problem of the most serious nature; and time alone can 
tell whether I have successfully met it. This relates to the annotations. 

To annotate completely these compiled statutes with full references 
from the syllabi of 116 Volumes of Washington Reports would have 
added at least two volumes to the work, and nearly doubled its cost. 
Either these compiled laws had to assume the bulk of a five or six 
volume work, or the annotations had to be greatly reduced in form. 
I confidently believe and trust that my solution of this problem will 
meet the needs and receive the favor of the profession in particular, and 

the public in general. 

Nearly all lawyers in active practice own, and all of them have 
access t0, my Digest of Washington Reports, including all decisions down 
to Volume 103 Washington. Full annotations in this work would have 
been buta repetition of the matter in the Digest, and it is very doubt- 
ful to my mind whether the same could have been published in tho 
shape of annotations to a Code in the available form in which the 
Digest presents it. 

My aim has been to refer, under each section, to all cases bearing 
thereon, and also to the particular place in the Digest where the deci- 
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sions in the cited cases are more fully set out. In addition, all cita- 
tions of the section are given. Owners of the Digest have this addi- 
tional aid in its use, and they may save themselves the trouble of 
examining each case cited in these compiled statutes by readily referring 
to the Digest paragraph setting out the point at greater length. Those 
who have no access to the Digest still have the citations to the cases 
in point. The annotations under each section are carefully classified, 
with black letter catchwords, plainly indicating the purport of the cases. 
This applies particularly to mere applications of the statute. In addi- 
tion, it has been my aim to set out more fully the principal and more 
important direct constructions of the statutes, and cases determining the 
validity thereof; and this is particularly true of all the later decisions 
not included in the Digest, commencing with 104 Washington. I am 
convinced, from some slight experience and practice in its use, that the 
plan adopted will prove entirely satisfactory and that it is the only one, 
under the circumstances, entitled to consideration. 

I desire to call attention to a most valuable feature that has not 
heretofore been included in any Code or Compiled Statutes in this state. 
The annotations include references, most carefully prepared, to the in- 
valuable series of notes in the selected series of American Reports, 
including the American State Reports, Annotated Cases, Lawyers Re- 
ports Annotated, and American Law * The practitioner will find 
these of the greatest value. 

The practice acts require an independent index, which is in the first 
volume. No pains have been spared to make this the best index of 
these practice acts that has ever been offered. At the end of the third 
volume is a consolidated index of the entire work which has been pre- 
pared with the greatest care. The alphabetical arrangement of the 
General Laws in Volumes II and III, together with an intelligent use 
of the elaborate table of contents preceding each title, will almost dis- 
pense with the use of an index of the general laws in Volumes II 
and III. The experience of many able lawyers with my former work in 
such use is ample proof of this fact. This classification, with the numer- 
ous cross-reference heads pointing the way, and the sectional cross-ref- 
erence tables, will be material aids in the use of the Codes, index and 
annotations. 

Accordingly, after three years of strenuous labor, it is with pleas- 
ure and confidence that I now offer this work to the indulgent consid- 
eration of the profession and the public. 

Tacoma, Washington, April, 1922. 

. ARTHUR REMINGTON. 


PREFACE TO REMINGTON AND BALLINGER’S 
ANNOTATED CODES AND STATUTES, 1910 


This work revises ‘“Ballinger’s Annotated Codes and Statutes of the 
State of Washington,” published in 1897. The added laws embrace acts 
passed at six regular biennial sessions of the legislature, 1899 to 1909, in- 
clusive, and the extraordinary sessions of the years 1901 and 1909, as well 
as a few earlier enactments that have been discovered to be in force. The 
new annotations cover the decisions reported in Washington Reports, 
volumes 16 to 52, inclusive. 

The Codes of Procedure (Civil, Probate, Justice and Criminal) in the 
first volume follow the order of arrangement of the earlier work; except 
that the chapters relating to Wills, and Descent and Distribution, have been 
taken from the General Statutes and inserted in the Probate Code, and the 
schedule of taxable fees of officers and witnesses has been inserted in the 
chapter on Costs. No other material changes have been made in this volume, 
except that the preliminary matter, constitutions, and constitutional index 
have been placed in front to avoid confusion with the index and tables. 

Modern methods, and the vast increase in general legislation, require 
an alphabetical arrangement for the general statutes embraced in the sec- 
ond volume. It has been impossible to achieve an entirely satisfactory 
plan. Any alphabetical classification is more or less arbitrary, and should 
be familiarized by users of the book. Accordingly, the heads used are as 
tew and as general as possible. Cross-reference heads are employed to 
point the way, but this feature has not been extended to take the place 
of an index. Each general title is preceded by a complete table of con- 
tents, and subdivided when necessary. One who bears these simple points 
in mind will avoid the principal difficulties encountered in the use of a 
new classification. 

Judge Ballinger’s invaluable historical references at the end of cach 
section are preserved and the same system adopted for the subsequent 
enactments, except that the Ballinger Code numbers appear in parentheses 
immediately after the current code section numbers: an asterisk indicating 
a later enactment or amendment. His cross-references have also been 
adopted, amplified, and the system extended to the new enactments. 

But few liberties have been taken with Judge Ballinger’s annotations 
to the first fifteen volumes of Washington Reports, but the necessity for 
more condengation, in the work on the subsequent thirty-seven volumes, has 
been recognized, and is obvious from these covers. Much has necessarily 
been sacrificed to brevity, and it has been exceedingly difficult—I will say 

impossible to decide where to draw the line to one's entire satisfaction. 
All citations of current laws, from the earliest times to date, have been 
briefly noted, at the expense of great labor; this being the first attempt 
that has been made to reduce to the same terms the ever-varying citations 
of early acts, re-enactments and compilations. 
(vil) 
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It has been deemed advisable to print in the form of an appendix, 
with a separate index immediately following, all the old criminal laws 
governing prosecutions for crimes committed prior to June 9, 1909. For 
convenience in reference, the consecutive numbering of sections has been 
carried through this appendix. The tables of sectional cross-references to 
earlier compilations and session laws hardly need explanation. The tables 
for the session laws include only the acts passed since the publication of 
Ballinger’s Code. 

Mr. E. G. Kreider’s work on the indexes speaks for itself. My thanks 
are due to him for other valuable assistance, and also to Mr. W. L. Sachse, 
and Mr. Robert M. Davis, of the Tacoma Bar, Mr. George R. Biddle of the 
Seattle Bar, and others. 

I cannot take leave of this work without acknowledging my renewed 
appreciation of Judge Ballinger’s original compilation of the laws of the 
Territory and State. It has been my happy purpose to see that none of its 
value should be lost, and it is with pleasure and confidence that I place it 
all anew before an appreciative and indulgent profession and the less dis- 
eriminating general public. 

Olympia, Wash., January, 1910. 

ARTHUR REMINGTON. 
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DECLARATION OF INDEPENDENCE. 
IN CONGRESS, JULY 4, 1776. 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF 
AMERICA IN CONGRESS ASSEMBLED. 


When, in the course of human events, it becomes necessary for one people 
to dissolve the political bands which have connected them with another, and 
to assume, among the powers of the earth, the separate and equal station to 
which the laws of nature and of nature’s God entitle them, a decent respect 
to the opinions of mankind requires that they should declare the causes which 
impel them to the separation. 

We hold these truths to be self-evident: That all men are created equal; 
that they are endowed by their Creator with certain inalienable rights; that 
among these are life, liberty, and the pursuit of happiness; that, to secure 
these rights, governments are instituted among men, deriving their just powers 
from the consent of the governed; that, whenever any form of government be- 
comes destructive of these ends, it is the right of the people to alter or to abolish 
it, and to institute new government, laying its foundation on such principles, 
and organizing its powers in such form, as to them shall seem most likely to 
effect their safety and happiness. Prudence, indeed, will dictate that govern- 
ments long established should not be changed for light and transient causes; 
and, accordingly, all experience hath shown that mankind are more disposed to 
suffer, while evils are sufferable, than to right themselves by abolishing the 
forms to which they are accustomed. But when a long train of abuses and 
usurpations, pursuing invariably the same object, evinces a design to reduce 
them under absolute despotism, it is their right, it is their duty, to throw off 
such government, and to provide new guards for their future security. Such 
has been the patient sufferance of these colonies; and such is now the necessity 
which constrains them to alter their former systems of government. The his- 
tory of the present king of Great Britain is a history of repeated injuries and 
usurpations, all having in direct object the establishment of an absolute tyranny 
over these states. To prove this, let facts be submitted to a candid world. 

He has refused his assent to laws the most wholesome and necessary for 
the public good. 

He has forbidden his governors to pass laws of immediate and pressing 
importance, unless suspended in their operation, till his assent should be 
obtained; and, when so suspended, he has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of large districts 
of people, unless those people would relinquish the right of representation in 
the legislature,—a right inestimable to them, and formidable to tyrants only. 

He has called together legislative bodies at places unusual, uncomfort- 
able, and distant from the depository of their public records, for the sole 
purpose of fatiguing them into compliance with his measures. 

He has dissolved representative houses repeatedly for opposing, with 
manly firmness, his invasions on the rights of the people. 

He has refused, for a long time after such dissolutions, to cause others to 
be elected; whereby the legislative powers, incapable of annihilation, have 
returned to the people at large for their exercise; the state remaining, in 
the mean time, exposed to all the dangers of invasion from without, and 
convulsions within. 

Rem. Wash. Code, Vol. I.—1 1 
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He has endeavored to prevent the population of these states; for that 
purpose obstructing the laws for naturalization of foreigners, refusing to 
pass others to encourage their migration hither, and raising the conditions 
of new appropriations of lands. 


He has obstructed the administration of justice, by refusing his assent to 


laws for establishing judiciary powers. 

He has made judges dependent on his will alone for the tenure of their 
offices, and the amount and payment of their salaries. 

He has erected a multitude of new offices, and sent hither swarms of 
officers to harass our people, and eat out their substance. 

He has kept among us, in times of peace, standing armies, without the 
consent of our legislature. 

He has effected to render the military independent of and superior to 
the civil power. 

He has combined with others to subject us to a jurisdiction foreign to 
our constitution, and unacknowledged by our laws; giving his assent to their 
acts of pretended legislation 

For quartering large bodies of armed troops among us; 

For protecting them, by a mock trial, from punishment for any murders 
which they should commit on the inhabitants of these states; 

For cutting off our trade with all parts of the world; 

For imposing taxes on us without our consent; 

For depriving us, in many cases, of the benefits of trial by jury; 

For transporting us beyond seas to be tried for pretended offenses: 

For abolishing the free system of English laws in a neighboring prov- 
ince, establishing therein an arbitrary government, and enlarging its bound- 
aries, so as to render it at once an example and fit instrument for introducing 
the same absolute rule into these colonies; 

For taking away our charters, abolishing our most valuable laws, and 
altering, fundamentally, the forms of our government; 

For suspending our own legislature, and declaring themselves invested 
with power to legislate for us in all cases whatsoever. 

He has abdicated government here, by declaring us out of his protection, 
and waging war against us. 

He has plundered our seas, ravaged our coasts, burnt our towns, and 
destroyed the lives of our people. 

He is at this time transporting large armies of foreign mercenaries to 
complete the works of death, desolation, and tyranny, already begun, with 
circumstances of cruelty and perfidy scarcely paralleled in the most barbar- 
ous ages, and totally unworthy the head of a civilized nation. 

He has constrained our fellow citizens, taken captive on the high seas, 
to bear arms against their country, to become the executioners of their 
friends and brethren, or to fall themselves by their hands. 

He has excited domestic insurrections amongst us, and has endeavored 
to bring, on the inhabitants of our frontiers, the merciless Indian savages, 
whose known rule of warfare is an undistinguished destruction of all ages, 
sexes and conditions. 

In every stage of these oppressions, we have petitioned for redress in the 
most humble terms. Our repeated petitions have been answered only by 
repeated injury. A prince, whose character is thus marked by every act 
which may define a tyrant, is unfit to be the ruler of a free people. 
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Nor have we been wanting in attention to our British brethren. We 
have warned them, from time to time, of attempts, by their legislature, to 
extend an unwarrantable jurisdiction over us. We have reminded them of 
the circumstances of our emigration and settlement here. We have appealed 
to their native justice and magnanimity, and we have conjured them, by the 
ties of our common kindred, to disavow these usurpations, which would inev- 
itably interrupt our connections and correspondence. They, too, have been 
deaf to the voice of justice and of consanguinity. We must, therefore, 
acquiesce in the necessity which denounces our separation, and hold them, as 
we hold the rest of mankind, enemies in war; in peace, friends. 

We, therefore, the representatives of the United States of America, in 
general congress assembled, appealing to the Supreme Judge of the world for 
the rectitude of our intentions, do, in the name and by authority of the good 
people of these colonies, solemnly publish and declare that these united 
colonies are, and of right ought to be, free and independent states; that they 
are absolved from all allegiance to the British crown, and that all political 
connection between them and the state of Great Britain is, and ought to be, 
totally dissolved; and that, as free and independent states, they have full 
power to levy war, conclude peace, contract alliances, establish commerce, 
and to do all other acts and things which independent states may of right do. 
And for the support of this declaration, with a firm reliance on the protection 
of Divine Providence, we mutually pledge to each other our lives, our for- 


tunes, and our sacred honor. JOHN HANCOCK. 
JAMES SMITH, 

JOSIAH BARTLETT GEORGE TAYLOR, 

WILLIAM WHIPPLE, JAMES WILSON, 

MATTHEW THORNTON, GEORGE ROSS. 


Massachusetts Bay: Delaware: 
SAMUEL ADAMS, CAESAR RODNEY, 
JOHN ADAMS, GEORGE READ, 
ROBERT TREAT PAINE, THOMAS M’KEAN, 
ELBRIDGE GERRY. Maryland: 


Rhode Island, ete.: SAMUEL CHASE, 


New Hampshire: 


STEPHEN HOPKINS, 
WILLIAM ELLERY, 


Connecticut: 
ROGER SHERMAN, 
SAMUEL HUNTINGTON, 
WILLIAM WILLIAMS, 
OLIVER WOLCOTT. 


New York: 
WILLIAM FLOYD, 
PHILIP LIVINGSTON, 
FRANCIS LEWIS, 
LEWIS MORRIS. 


New Jersey: 
RICHARD STOCKTON, 
JOHN WITHERSPOON 
FRANCIS HOPKINSON, 
JOHN HART, 
ABRAHAM CLARK, 


Pennsylvania: 
ROBERT MORRIS, 
BENJAMIN RUSH, 
BENJAMIN FRANKLIN, 
JOHN MORTON, 

GEORGE CLYMER. 


WILLIAM PACA, 
THOMAS STONE, 
CHARLES CARROLL, of Carrollton. 
Virginia: 
GEORGE WYTHE, 
RICHARD HENRY LEE, 
THOMAS JEFFERSON, 
BENJAMIN HARRISON, 
THOMAS NELSON, Jr., 
FRANCIS LIGHTFOOT LEE, 
CARTER BRAXTON, 


North Carolinas 
WILLIAM HOOPER, 
JOSEPH HEWES, 
JOHN PENN. 


South Carolinas 
EDWARD RUTLEDGE, 
THOMAS HEYWARD, Jr., 
THOMAS LYNCH, Jr., 
ARTHUR MIDDLETON, 


Georgia: 
BUTTON GWINNETT, 
LYMAN HALL, 
GEORGE WALTON. 


CONSTITUTION OF THE UNITED STATES. 


PREAMBLE. 


We, the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquility, provide for the common 
defense, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this constitution for the 
United States of America. | 


ARTICLE I. 


§ 1. LEGISLATIVE POWER—CONGRESS.—AIl legislative powers 
herein granted shall be vested in a congress of the United States, which shall 
consist of a senate and house of representatives. 


§ 2. HOUSE OF REPRESENTATIVES.—The house of representatives 
shall be composed of members chosen every second year by the people of the 
several states, and the electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislature. 

No person shall be a representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United States, 
and’ who shall not, when elected, be an inhabitant of that state in which he 
shall be chosen. 

Representatives and direct taxes shall be apportioned among the several 
states which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons. The actual enumeration 
shall be made within three years after the first meeting of the congress of the 
United States, and within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of representatives shall not exceed 
one for every thirty thousand; but each state shall have at least one repre- 
sentative; and until such enumeration shall be made, the state of New Hamp- 
shire shall be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North 
Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state, the execu- 
tive authority thereof shall issue writs of election to fill such vacancies. 

The house of representatives shall choose their speaker and other offi- 
cers, and shall have the sole power of impeachment. 


$ 3. SENATE.—The senate of the United States shall be composed of 
two senators from each state, chosen by the legislature thereof, for six years: 
and each senator shall have one vote. 

Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
seats of the senators of the first class shall be vacated at the expiration of the 
second year, of the second class at the expiration of the fourth year, and of 
the third class at the expiration of the sixth year, so that one-third may be 
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chosen every second year; and if vacancies happen by resignation, or other- 
wise, during the recess of the legislature of any state, the executive thereof 
may make temporary appointment until the next meeting of the legislature, 
which shall then fill such vacancies. 

No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that state for which he shall be chosen. 

The vice president of the United States shall be president of the senate, 
but shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a president pro tempore, 
in the absence of the vice president, or when he shall exc-cise the office of 
president of the United States. 

The senate shall have the sole power to try all impeachments. When sit- 
ting for that purpose, they shall be on oath or affirmation. When the presi- 
dent of the United States is tried, the chief justice shall preside; and no 
person shall be convicted without the concurrence of two-thirds of the 
members present. 

Judgment in cases of impeachment shall not extend further than to re- 
moval from office, and disqualification to hold and enjoy any office of honor, 
trust, or profit under the United States; but the party convicted shall never- 
theless be liable and subject to indictment, trial, judgment, and punishment 
according to law. 


4. ELECTIONS OF SENATORS AND REPRESENTATIVES.— 
The times, places, and manner of holding elections for senators and representa- 
tives shall be prescribed in each state by the legislature thereof; but the con- 
gress may at any time by law make or alter such regulations, except as to the 
places of choosing senators. 
SESSIONS OF CONGRESS.—The congress shall assemble at least once in 
every year, and such meeting shall be on the first Monday in December, un- 
less they shall by law appoint a different day. 


§5. POWERS OF HOUSES OF CONGRESS—QUORUM.—Each 
house shall be the judge of the elections, returns, and qualifications of its 
own members, and a majority of each shall constitute a quorum to do busi- 
ness; but a smaller number may adjourn from day to day, and may be author- 
ized to compel the attendance of absent members, in such manner and under 
such penalties as each house may provide. 

Each house may determine the rules of its proceedings, punish its members 
for —— behavior, and with the concurrence of two-thirds, expel a 
member, 

Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may, in their judgment, require 
secrecy; and the yeas and nays of the members of either house on any ques- 
tion shall at the desire of one-fifth of those present, be entered on the journal. 

Neither house, during the session of congress, shall, without the consent 
of the Other, adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting. 

$ 6. COMPENSATION OF MEMBERS—PRIVILEGES—DISABIL- 
ITI he senators and representatives shall receive a compensation for 
their Services, to be ascertained by law, and paid out of the treasury of the 
United States. They shall, in all cases except treason, felony, and breach of 
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the peace, be privileged from arrest during their attendance at the session of 
their respective houses, and in going to and returning from the same; and 
for any speech or debate in either house, they shall not be questioned in any 
other place. 

No senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments whereof shall have 
been increased, during such time; and no person holding any office under the 
United States shall be a member of either house during his continuance in 
office, 


§ 7. MANNER OF PASSING BILLS—ORDERS, RESOLUTIONS, 
ETC.—AI bills for raising revenue shall originate in the house of representa- 
tives; but the senate may propose or concur with amendments as on other 
bills. 

Every bill which shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the president of the 
United States. If he approve he shall sign it, but if not he shall return it, 
with his objections to that house in which it shall have originated, who shall 
enter the objections at large on their journal, and proceed to reconsider it. 
If after such reconsideration two thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two thirds of that 
house it shall become a law. But in all such cases the votes of both houses 
shall be determined by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of each house re- 
spectively. If any bill shall not be returned by the president within ten 
days (Sundays excepted) after it shall have been presented to him, the same 
shall be a law, in like manner as if he had signed it, unless the congress by 
their adjournment prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the senate and 


house of representatives may be necessary (except on a question of adjourn- 


ment), shall be presented to the president of the United States; and before 
the same shall take effect, shall be approved by hin, or being disapproved by 
him, shall be repassed by two-thirds of the senate and house of representa- 
tives, according to the rules and limitations prescribed in the case of a bill. 


$ 8. POWERS OF CONGRESS.—The congress shall have power,— 

To lay and collect taxes, duties, imposts, and excises, to pay the debts and 
provide for the common defense and general welfare of the United States; 
but all duties, imposts, and excises shall be uniform throughout the United 
States; 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations and among the several states 
and with the Indian tribes; 

To establish an uniform rule of naturalization; and uniform laws on the 
subject of bankruptcies throughout the United States; 

To coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures; 

To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 

To establish post-offices and post-roads; 


6 


CONSTITUTION OF THE UNITED STATES. 


To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writ- 
ings and discoveries ; 

To constitute tribunals inferior to the supreme court: 

To define and punish piracies and felonies committed on the high seas 
and offenses against the law of nations; 

To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water; 

To raise and support armies; but no appropriation of money to that use 
shall be for a longer term than two years; 

To provide and maintain a navy; 

To makes rules for the government and regulation of the land and naval 
forces; 

To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasions; 

To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the states, respectively, the appointment of the officers, 
and the authority of training the militia according to the discipline pre- 
scribed by congress ; | 

To exercise exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular states, and 
the acceptance of congress, become the seat of the government of the United 
States, and to exercise like authority over all places purchased by the con- 
sent of the legislature of the state in which the same shall be, for the erection 
of forts, magazines, arsenals, dock-yards, and other needful buildings; and 

To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this constitu- 


tion in the government of the United States, or in any department or officer 
thereof. 


$ 9. LIMITATIONS OF POWERS OF CONGRESS.—The migration 
or importation of such persons as any of the states now existing shall think 
proper to admit shall not be prohibited by the congress prior to the year one 
thousand eight hundred and eight, but a tax or duty may be imposed on such 
importation, not exceeding ten dollars for each person. 

The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation or other direct tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported from any state. 

No preference shall be given by any regulation of commerce or revenue to 
the ports of one state over those of another; nor shall vessels bound to or 
from one state be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treasury, but in consequence of appro- 
priations made by laws; and a regular statement and account of the receipts 
and expenditure of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them shall, without the consent 
of the congress, accept of any present, emolument, office, or title of any kind 
whatever, from any king, prince, or foreign state. 
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§ 10. LIMITATION OF POWERS OF STATES.—No state shall enter 
into any treaty, alliance, or confederation; grant letters of marque and re- 
prisal; coin money; emit bills of credit; make anything but gold and silver 
coin a tender in payment of debts; pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts; or grant any title of 
nobility. | 

No state shall, without the consent of the congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the use of the treasury 
of the United States; and all such laws shall be subject to the revision and 
control of the congress. 

No state shall, without the consent of congress, lay any duty of tonnage, 
keep troops or ships of war in time of peace, enter into any agreement or 
compact with another state or with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as will not admit of delay. 


ARTICLE II. 


§ 1. EXECUTIVE POWER—PRESIDENT AND VICE PRESIDENT. 
The executive power shall be vested in a president of the United States of 
America. He shall hold his office during the term of four years, and, together 
with the vice president, chosen for the same term, be elected as follows: 

Each state shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and rep- 
resentatives to which the state may be entitled in the congress; but no sen- 
ator or representative, or person holding an office of trust or profit under 
the United States, shall be appointed an elector. 

[The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same state 
with themselves. And they shall make a list of all the persons voted for, 
and of the number of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of the government of the United States, 
directed to the president of the senate. The president of the senate shall, 
in the presence of the senate and house of representatives, open all the cer- 
tificates, and the vote shall then be counted. The person having the greatest 
number of votes shall be the president, if such number be a majority of the 
whole number of electors appointed; and if there be more than one who have 
such majority, and have an equal number of votes, then the house of repre- 
sentatives shall immediately choose by ballot one of them for president; and 
if no person have a majority, then from the five highest on the list, the said 
house shall in like manner choose the president. But in choosing the presi- 
dent, the votes shall be taken by states, the representation from each state 
having one vote. A quorum for this purpose shall consist of a member or 
members from two thirds of the states, and a majority of all the states shall 
be necessary to a choice. In every case, after the choice of the president, 
the person having the greatest number of votes of the electors shall be the 
vice president. But if there should remain two or more who have equal 
votes, the senate shall choose from them, by ballot, the vice president.) 

The congress may determine the time of choosing the electors, and the 
day on which they shall give their votes, which day shall be the same 
throughout the United States. 
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No person, except a natural-born citizen, or a citizen of the United States 
at the time of the adoption of this constitution, shall be eligible to the office 
of president; neither shall any person be eligible to that office who shall not 
have attained the age of thirty-five years, and been fourteen years a resident 
within the United States. 

In case of the removal of the president from office, or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said office, the 
same shall devolve on the vice president, and the congress may by law provide 
for the case of removal, death, resignation, or inability, both of the president 
and vice president, declaring what officer shall then act as president, and such 
officer shall act accordingly, until the disability be removed, or a president 
shall be elected. 

The president shall, at stated times, receive for his services a compensation 
which shall neither be increased nor diminished during the period for which 
he shall have been elected, and he shall not receive within that period any 
other emolument from the United States, or any of them. 

Before he enter on the execution of his office, he shall take the following 
oath or afirmation :—‘‘I do solemnly swear (or affirm) that I will faithfully 
execute the office of president of the United States, and will, to the best of my 
ability, preserve, protect, and defend the constitution of the United States.’’ 


2. POWERS AND DUTIES OF PRESIDENT.—The president shall 
be commander-in-chief of the army and navy of the United States, and of 
the militia of the several states, when called into the actual service of the 
United States; he may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating to the duties 
of their respective offices, and he shall have power to grant reprieves and par- 
dons for offenses against the United States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of the senate, to 
make treaties, provided two thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consent of the senate shall 
appoint, ambassadors, other public ministers and consuls, judges of the su- 
preme court, and all other officers of the United States, whose appointments 
are not herein otherwise provided for, and which shall be established by law; 
but the congress may by law vest the appointment of such inferior officers as 
they think proper in the president alone, in the courts of law, or in the heads 
of departments. 

The president shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions, which shall expire 
at the end of their next session. 


§ 3. MESSAGES—CONVENING AND ADJOURNING CONGRESS, 
ETC.—He shall from time to time give to the congress information of the 
state of the Union, and recommend to their consideration such measures as 
he shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassadors and other public 
ministers ; he shall take care that the laws be faithfully executed, and shall 
commission all the officers of the United States. 


§ 4. IMPEACHMENT OF OFFICERS.— The president, vice president, 
and all civil officers of the United States, shall be removed from office on 
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impeachment for and conviction of treason, bribery, or other high crimes and 
misdemeanors. | 


ARTICLE III. 


$ 1. JUDICIAL DEPARTMENT.— The judicial power of the United 
States shall be vested in one supreme court, and in such inferior courts as 
the congress may from time to time ordain and establish. The judges, both 
of the supreme and inferior courts, shall hold their offices during good be- 
havior, and shall, at stated times, receive for their services a compensation 
which shall not be diminished during their continuance in office. 


§ 2. JUDICIAL POWER.—The judicial power shall extend to all 
cases in law and equity, arising under this constitution, the laws of the United 
States, and treaties made, or which shall be made, under their authority ;—to 
all cases affecting ambassadors, other public ministers, and consuls ;—to all 
eases of admiralty and maritime Jurisdiction ;—to controversies to which the 
United States shall be a party;—to controversies between two or more 
states; — between a state and citizens of another state ;—between citizens of 
different states ;—between citizens of the same state claiming lands under 
grants of different states, and between a state, or the citizens thereof, and 
foreign states, citizens, or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a state shall be party, the supreme court shall have original 
jurisdiction. In all the other cases before mentioned, the supreme court 
shall have appellate jurisdiction, both as to law and fact, with such excep- 
tions and under such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by jury ; 
and such trial shall be held i in the state where the said crimes shall have been 
committed; but when not committed within any state, the trial shall be at 
such place or places as the congress may by law have directed. 


$ 3. TREASON—EVIDENCE—PUNISHMENT.—tTreason against the 
United States shall consist only in levying war against them, or in adhering 
to their enemies, giving them aid and comfort. No person shall be con- 
victed of treason, unless on the testimony of two witnesses to the same overt 
act, or on confession in open court. 
The congress shall have power to declare the punishment of treason, but 
no attainder of treason shall work corruption of blood or forfeiture, except 
during the life of the person attainted. 


ARTICLE IV. 


§ 1. RECORDS AND PROCEEDINGS OF STATES—EFFECT— 
AUTHENTICATION.—Full faith and credit shall be given in each state to 
the public acts, records, and judicial proceedings of every other state. And 
the congress may by general laws prescribe the manner in which such acts, 
records, and proceedings shall be proved, and the effect thereof. 


$ 2, PRIVILEGES OF CITIZENS.— The citizens of each state shall be 
entitled to all privileges and immunities of citizens in the several states. 

A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up to be 
removed to the state having Jurisdiction of the crime, 
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No person held to service or labor in one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim 
of the party to whom such service or labor may be due. 


§3. NEW STATES.—New states may be admitted by the congress 
into this Union; but no new state shall be formed or erected within the juris- 
diction of any other state; nor any state be formed by the junction of two 
or more states, or parts of states, without the consent of the legislatures of 
the states concerned, as well as of the congress. 

The congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; and nothing in this constitution shall be so construed as to prejudice 
any claims of the United States, or of any particular state. 


§4. REPUBLICAN FORM OF GOVERNMENT—GUARANTEE OF. 
The United States shall guarantee to every state in this Union a republican 
form of government, and shall protect each of them against invasion; and 
on application of the legislature, or of the executive (when the legislature 
cannot be convened), against domestic violence. 


ARTICLE V. 


AMENDMENTS.—The congress, whenever two thirds of both houses 
shall deem it necessary, shall propose amendments to this constitution, or, 
on the application of the legislatures of two thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, shall be 
valid to all intents and purposes, as part of this constitution, when ratified 
by the legislatures of three fourths of the several states, or by conventions 
in three fourths thereof, as the one or the other mode of ratification may be 
proposed by the congress: Provided, That no amendment which may be 
made prior to the year one thousand eight hundred and eight shall in any 
manner affect the first and fourth clauses in the ninth section of the first 
articles; and that no state, without its consent, shall be deprived of its equal 
suffrage in the senate. 


ARTICLE VI. 


DEBTS—SUPREME LAW—NO RELIGIOUS TEST.—AIl debts con- 
tracted and engagements entered into, before the adoption of this constitu- 
tion, shall be as valid against the United States under this constitution as 
under the confederation. 

This constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, anything in the con- 
stitution or laws of any state to the contrary notwithstanding. 

The senators and representatives before mentioned, and the members of 
the several state legislatures, and all executive and judicial officers, both of 
the United States and of the several states, shall be bound by oath or affirma- 
tion to support this constitution; but no religious test shall ever be required 
as a qualification to any office or public trust under the United States. 


11 


CONSTITUTION OF THE UNITED STATES, 


ARTICLE VII. 


RATIFICATION.— The ratification of the conventions of nine states 
shall be sufficient for the establishment of this constitution between the states 


so ratifying the same. 


Done in convention by the unanimous consent of the states present the 
seventeenth day of September in the year of our Lord one thousand seven 
hundred and eighty-seven, and of the independence of the United States of 
America the twelfth. In witness whereof we have hereunto subscribed our 


names. 


New Hampshire: 


JOHN LANGDON, 
NICHOLAS GILMAN. 


Massachusetts: 


NATHANIEL GORHAM, 
RUFUS KING. 


Connecticut: 


WM. SAML. JOHNSON, 
ROGER SHERMAN. 


New York: 
ALEXANDER HAMILTON. 


New Jersey: 


WIL. LIVINSTON, 
WM. PATERSON, 
DAVID BREARLEY, 
JONA. DAYTON. 


Pennsylvania: 


B. FRANKLIN, 
ROBT. MORRIS, 
THOS. FITZSIMONS, 
JAMES WILSON, 
THOMAS MIFFLIN, 
GEO. CLYMER, 
JARED INGERSOLL, 
GOUV. MORRIS. 


GEO. WASHINGTON, 
President and Deputy from Virginia. 


Delaware: 


. GEO. READ, 


JOHN DICKINSON, 
JACO. BROOM, 
GUNNING BEDFORD, Jr. 
RICHARD BASSETT. 


Maryland: 
JAMES McHENRY, 
DANL. CARROLL, 
DAN. of ST. THOS. JENIFER. 


Virginia: 
JOHN BLAIR, 
JAMES MADISON, Jr. 


North Carolina: 


WM. BLOUNT, 
HU. WILLIAMSON, 
RICHD. DOBBS SPAIGHT. 


South Carolina: 


J. RUTLEDGE, 
CHARLES PINCKNEY, 

CHARLES COTESWORTH PINCKNEY, 
PIERCE BUTLER. 


Georgia: 
WILLIAM FEW, 
ABR. BALDWIN. 


Attest: WILLIAM JACKSON, Secretary. 


ARTICLES. 


IN ADDITION TO AND AMENDATORY OF THE CONSTITUTION OF 
THE UNITED STATES, 


Proposed by Congress and Ratified by the Legislatures of the Several States, 
Pursuant to the Fifth Article of the Original Constitution. 


ARTICLE L 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
FREEDOM OF RELIGION, SPEECH, ETC.—Congress shall make no 
law respecting an establishment of religion or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peaceably to assemble, and to petition the government for a redress 
of grievances. 
ARTICLE II. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


RIGHT TO BEAR ARMS.—A well-regulated militia, being necessary to 
the security of a free state, the right of the people to keep and bear arms shall 
not be infringed. 

ARTICLE ITI. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


QUARTERING OF SOLDIERS.—No soldier shall, m time of peace, be 
quartered in any house, without the consent of the owner, nor in time of war, 
but in a manner to be prescribed by law. 


ARTICLE IV. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


UNREASONABLE SEARCHES PROHIBITED.—The right of the peo- 
ple to be secure in their persons, houses, papers, and effects, against unrea- 
sona ble searches and seizures, shall not be violated; and no warrants shall 
issue, but upon probable cause, supported by oath or affirmation, and par- 
tieularly describing the place to be searched, and the persons or things to be 
seiz 


ARTICLE V. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


RIGHTS OF PERSONS CHARGED WITH CRIME.—No person shall 
eld to answer for a capital or otherwise infamous crime unless on a pre- 
sentment or indictment of a grand jury, except in cases arising in the land 
OF naval forces, or in the militia when in actual service in time of war or 
publie danger; nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, or prop- 
erty without due process of law; nor shall private property be taken for pub- 
lic use without just compensation. 
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ARTICLE VI. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 

MODE OF TRIAL.— In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed, which district shall 
have been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against him; 
to have compulsory process ‘for obtaining witnesses in his favor; and to have 
the assistance of counsel for his defense. | 


ARTICLE VII. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
JURY TRIAL—RIGHT OF GUARANTEED.—In suits at common law, 
where the value in controversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved, and no fact tried by a jury shall be otherwise re- 
examined in any court of the United States than according to the rules of 
the common law. 
l ARTICLE VIII. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
EXCESSIVE BAIL, FINES AND PUNISHMENTS.—Excessive bail 
shall not be required, nor excessive fines imposed, nor cruel and unusual punish- 


ments inflicted. | 
ARTICLE IX. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
POWERS RESERVED NOT DISPARAGdED.— The enumeration in the 
constitution of certain rights shall not be construed to deny or disparage 
Others retained by the people. 
ARTICLE X, 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
POWERS NOT DELEGATED.—The powers not delegated to the United 


States by the constitution, nor prohibited by it to the states, are reserved to 
the states respectively, or to the people. 


ARTICLE XI. 
[Proposed by Congress March 5, 1794; ratified January 8, 1798.] 
LIMITATION OF JUDICIAL POWER.—The judicial power of the 
United States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by citizens of an- 
other state, or by citizens or subjects of any foreign state. 


ARTICLE XII. 
[Proposed by Congress December 12, 1803; ratified September 5, 1804.] 


ELECTION OF PRESIDENT AND VICE PRESIDENT.— The electors 
shall meet in their respective states, and vote by ballot for president and vice 
president, one of whom at least shall not be an inhabitant of the same state 
with themselves; they shall name in their ballots the person voted for as 
president, and in distinct ballots the person voted for as vice president, and 


14 


ADDITIONAL AND AMENDATORY ARTICLES. 


they shall make distinct lists of all persons voted for as president, and of all 
persons voted for as vice president, and of the number of votes for each, which 
lists they shall sign and certify, and transmit sealed to the seat of the govern- 
ment of the United States, directed to the president of the senate. The 
president of the senate shall, in the presence of the senate and house of repre- 
sentatives, open all the certificates, and the votes shall then be counted. The 
person having the greatest number of votes for president shall be the presi- 
dent, if such number be a majority of the whole number of electors ap- 
pointed; and if no person have such majority, then from the persons having 
the highest numbers, not exceeding three on the list of those voted for as 
president, the house of representatives shall choose immediately, by ballot, 
the president. But in choosing the president, the votes shall be taken by 
states, the representation from each state having one vote. A quorum for 
this purpose shall consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary to achoice. And if 
the house of representatives shall not choose a president whenever the right 
of choice shall devolve upon them, before the fourth day of March next fol- 
lowing, then the vice president shall act as president, as in the case of the 
death or other constitutional disability of the president. The person having 
the greatest number of votes as vice president shall be the vice president, if 
such number be a majority of the whole number of electors appointed, and 
if no person have a majority, then from the two highest numbers on the list, 
the senate shall choose the vice president; a quorum for the purpose shall 
consist of two-thirds of the whole number of senators, and a majority of the 
whole number shall be necessary to a choice. But no person constitutionally 
ineligible to the office of president shall be eligible to that of vice president 
of the United States. 


ARTICLE XIII. 
[Proposed by Congress February 1, 1865; declared ratified December 18, 1865.] 


8 $ L SLAVERY PROHIBITED.—Neither slavery nor involuntary ser- 
Vitude, except as a punishment for crime, whereof the party shall have been 
d uly convicted, shall exist within the United States, or any place subject to 
their jurisdiction. i 


$2. Congress shall have power to enforce this article by appropriate 
legislation, | 


ARTICLE XIV. 


[Proposed by Congress June 16, 1866; declared ratified July 28, 1868.] 


1. CITIZENSHIP—EQUALITY OF RIGHTS.—AIl persons born or 
naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the state wherein they reside. No state 
shall make or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any state deprive any person 
of life, liberty, or property, without due proċess of law, nor deny to any 
Person within its jurisdiction the equal protection of the laws. 


§ 2. APPORTIONMENT .—Representatives shall be apportioned among 
the several states according to their respective numbers, counting the whole 
number of persons in each state, excluding Indians not taxed. But when 
the right to vote at any election for the choice of electors for president and 
vice president of the United States, representatives in congress, the executive 
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and judicial officers of a state, or the members of the legislature thereof, is 
denied to any of the male inhabitants of such state, being twenty-one years 
of age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of age in 
such state. 


§3. DISABILITIES FROM HOLDING OFFICE.—No person shall be a 
senator or representative in congress, or elector of president and vice presi- 
dent, or hold any office, civil or military, under the United States, or under 
any state, who having previously taken an oath as a member of congress, or 
as an officer of the United States, or as a member of any state legislature, or 
as an executive or judicial officer of any state, to support the constitution of 
the United States, shall have engaged in insurrection or rebellion against the 
same, or given aid or comfort to the enemies thereof. But congress may by 
a vote of two-thirds of each house remove such disability. 


§ 4. VALIDITY OF PUBLIC DEBT—INVALIDITY OF REBEL 
DEBT.—The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for ser- 
vices in suppressing insurrection, or rebellion, shall not be questioned. But 
neither the United States nor any state shall assume or pay any debt or obli- 
gation incurred in aid of insurrection or rebellion against the United States, 
or any claim for the loss or emancipation of any slave; but all such debts, 
obligations, and claims shall be held illegal and void. 


§5. The congress shall have power to enforce, by appropriate legisla- 
tion, the provisions of this article. 


ARTICLE XV. 
[Proposed by congress February 27, 1869; declared ratified March 30, 1879.] 
§1. RIGHT OF SUFFRAGE.—The right of citizens of the United 
States to vote shall not be denied or abridged by the United States, or by 
any state, on account of race, color, or previous condition of servitude. 


§ 2. The congress shall have power to enforce this article by appropriate 

legislation. 
ARTICLE XVI. 
[Proposed by sixty-first congress; declared ratified February 25, 1913.] 

Income Tax. 

The congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, 
and without regard to any census or enumeration. 


ARTICLE XVII. 
[Amendment proposed by sixty-first congress; declared ratified May 81, 1913.] 
Direct Election of Senators. 
That in lieu of the first paragraph of section 3 of article I of the constitu- 
tion of the United States, and in lieu of so much of paragraph 2 of the same 
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section as relates to the filling of vacancies, the following be proposed as an 
amendment to the constitution, which shall be valid to all intents and pur- 
poses as part of the constitution, when ratified by the legislatures of three- 
fourths of the states: 

The senate of the United States shall be composed of two senators from 
cach state, elected by the people thereof, for six years; and each senator shall 
have one vote. The electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislatures. 

When vacancies happen in the representation of any state in the senate, 
the executive authority of such state shall issue writs of election to fill such 
vacancies; provided, that the legislature of any state may empower the 
executive thereof to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct. (See section 4047, post, 
for enabling act empowering governor to fill vacancy by appointment.) 

This amendment shall not be so construed as to affect the election or term 
of any senator chosen before it becomes valid as part of the constitution. 


ARTICLE XVIII. 
[Proposed by sixty-fourth congress; declared ratified January 15, 1919.] 
National Prohibition. 

Resolved by the senate and house of representatives of the United States 
of America in congress assembled (two-thirds of each house concurring 
therein), that the following amendment to the constitution be, and hereby is, 
proposed to the states, to become valid as a part of the constitution when 
ratified by the legislatures of the several states as provided by the constitu- 
TION: 


91. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importa- 
tion thereof into, or the exportation thereof from, the United States, and 
all territory subject to the jurisdiction thereof for beverage purposes is 
hereby prohibited. 


§ 2. The congress and the several states shall have concurrent 
power to enforce this article by appropriate legislation. 


§ 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the constitution by the legislatures of the 
several states, as provided in the constitution, within seven years from the 
date of the submission hereof to the states by the congress. 


ARTICLE XIX. 
[Proposed by sixty-sixth congress; declared ratified August 26, 1920.] 


91. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account of sex. 


§ 2. Congress shall have power by appropriate legislation to enforce 
the provisions of this article. 
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TREATY BETWEEN THE UNITED STATES AND 
GREAT BRITAIN. 


IN REGARD TO LIMITS WESTWARD OF THE ROCKY 
MOUNTAINS. 


[Concluded June 15, 1846; proclaimed by the President August 5, 1846.] 
PREAMBLE. 

Whereas, a treaty between the United States of America and her Majesty, 
the Queen of the United Kingdom of Great Britain and Ireland, was con- 
cluded and signed by their plenipotentiaries at Washington, on the fifteenth 
day of June last, which treaty is word for word as follows: 

The United States of America and Her Majesty, the Queen of the United 
Kingdom of Great Britain and Ireland, deeming it to be desirable for the 
future welfare of both countries that the state of doubt and uncertainty which 
has hitherto prevailed respecting the sovereignty and government of the ter- 
ritory on the northwest coast of America, lying westward of the Rocky or 
Stony Mountains, should be finally terminated by an amicable compromise of 
the right mutually asserted by the two partics, over the said territory, have 
respectively named plenipotentiaries to treat and agree concerning the terms 
of such settlement; that is to say: The President of the United States of 
America has, on his part, furnished with full powers James Buchanan, Secre- 
tary of State of the United States, and her Majesty, the Queen of the United 
Kingdom of Great Britain and Ireland, has, on her part, appointed the right 
honorable Richard Pakenham, a member of her Majesty's most honorable 
Privy Council, and her Majesty's envoy extraordinary and minister plenipo- 
tentiary to the United States; who, after having communicated unto each 
other their respective full powers, found in good and due form, have agreed 
upon and concluded the following articles :— 


ARTICLE I. 


From the point on the forty-ninth parallel of north latitude, where the 
boundary laid down in existing treaties and conventions between the United 
States and Great Britain terminates, the line of boundary between the ter- 
ritory of the United States, and those of her Britannic Majesty shall be 
continued westward along the said forty-ninth parallel of north latitude to 
the middle of the channel which separates the continent from Vancouver’s 
Island, and thence southerly, through the middle of the said channel, and of 
Fuca Straits to the Pacific Ocean: Provided, however, That the navigation 
of the whole of said channel and straits, south of the forty-ninth parallel of 
north latitude, remain free and open to both parties. 


ARTICLE II. 


From the point at which the forty-ninth parallel of north latitude shall 
be found to intersect the great northern branch of the Columbia River, the 


18 


TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN. 


navigation of the said branch shall be free and open to the Hudson’s Bay 
Company, and to all British subjects trading with the same, to the point where 
the said branch meets the main stream of the Columbia, and thence down the 
said main stream to the ocean, with free access into and through the said 
river or rivers, it being understood that all the usual portages along the line 
thus deseribed shall, in like manner, be free and open. In navigating the said 
river or rivers, British subjects, with their goods and produce, shall be treated 
on the same footing as citizens of the United States; it being, however, always 
understood that nothing in this article shall be construed as preventing, or 
intended to prevent, the government of the United States from making any 
regulations respecting the navigation of the said river or rivers, not incon- 
sistent with the present treaty. 


ARTICLE III. 


In the future appropriation of the territory south of the forty-ninth par- 
allel of north latitude; as provided in the first articles of this treaty, the pos- 
sessory rights of the Hudson’s Bay Company, and of all British subjects who 
may be already in the occupation of land or other property lawfully ac- 
quired Within the said territory, shall be respected. 

“POSSESSORY RIGHTS” OF BRITISH 3 Or. 465; Town v. De Haven et al, 5 
SUBJECTS.—The stipulation of the United Saw. 146. 
States as to the possessory rights of British Such stipulation was merely a promise by 
subjects in the oceupation of land in Oregon the United States to Great Britain, for a 
did not constitute a grant to such British violation of which the only remedy would 
subjects, nor confer upon them any interest be a claim upon the United States for com- 
in the soil: Cowenia et al. v. Hannah et al., pensation: Id. 


ARTICLE IV. 


The farms, lands, and other property of every description belonging to 
the Puget Sound Agricultural Company on the north side of the Columbia 
River shall be confirmed to the said company. In case, however, the situation 
of those farms and lands should be considered by the United States to be of 
public and political importance, and the United States government should 
signify a desire to obtain possession of the whole, or of any part thereof, the 
Property so required shall be transferred to the said government, at a proper 
valuation, to be agreed upon between the parties. 


ARTICLE V. 


The present treaty shall be ratified by the President of the United States, 
by and with the advice and consent of the Senate thereof, and by her Britannic 
Majesty ; and the ratifications shall be exchanged at London, at the expira- 
tion of six months from the date hereof, or sooner if possible. 

In Witness whereof, the respective plenipotentiaries have signed the same. 
and have affixed hereto the seals of their arms. | 

Done at Washington, the fifteenth day of June, in the year of our Lord 
one thousand eight hundred and forty-six. 

JAMES BUCHANAN. [L. S.] 
RICHARD PAKENHAM. IL. S.] 
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And whereas, the said treaty has been duly ratified on both parts, and 
the respective ratifications of the same were exchanged at London on the 
seventeenth ultimo, by Louis McLane envoy extraordinary and minister pleni- 
potentiary of the United States, and Viscount Palmerston, her Britannic 
Majesty’s principal secretary of state for foreign affairs, on the part of their 
respective governments,— 

Now, therefore, be it known, that I, James K. Polk, President of the United 
States of America, have caused the said treaty to be made public, to the end 
that the same, and every clause and article thereof, may be observed and ful- 
filled with good faith by the United States and the citizens thereof. 

In witness whereof, I have hereunto set my hand and caused the seal of 
the United States to be affixed. 

Done at the city of Washington, this fifth day of August, in the year of 

our Lord one thousand eight hundred and forty-six, and of the 
[L. S.] independence of the United States the seventy-first. 
JAMES K. POLK. 
By the President: | 
JAMES BUCHANAN, Secretary of State. 
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Aw Aor To ESTABLISH THE TERRITORIAL GOVERNMENT OF WASHINGTON. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That from and after the pas- 
sage Of this act, .all that portion of Oregon Territory lying and being 
south of the forty-ninth degree of north latitude, and north of the middle of 
the main channel of the Columbia River, from its mouth to where the forty- 
sixth degree of north latitude crosses said river, near Fort Walla Walla, 
thence with said forty-sixth degree of latitude to the summit of the Rocky 
Mountains, be organized into and constitute a temporary government by 
the name of the Territory of Washington: Provided, That nothing in this 
act contained shall be construed to affect the authority of the government 
of the United States to make any regulation respecting the Indians of said 
Territory, their lands, property, or other rights, by treaty, law, or otherwise, 
which it would have been competent to the government to make if this act 
had never been passed: Provided further, That the title to the land, not ex- 
ceeding six hundred and forty acres, now occupied as missionary stations 
among the Indian tribes in said Territory, or that may have been so oc- 
cupied ag missionary stations prior to the passage of the act establishing 
the Territorial government of Oregon, together with the improvements 
thereon, be, and is hereby confirmed and established to the several religious 
societies to which said missionary stations respectively belong. 


92. And be it further enacted, That the executive power and au- 
thority in and over said Territory of Washington shall be vested in a 
governor, who shall hold his office for four years, and until his successor 
shall be appointed and qualified, unless sooner removed by the President 
of the United States. The governor shall reside in said Territory, shall 
be the commander-in-chief of the militia thereof, shall perform the duties 
and receive the emoluments of Superintendent of Indian affairs; he may 
grant pardons and remit fines and forfeitures for offenses against the laws 
of said Territory, and respites for offenses against the laws of the United 
States until the decision of the President can be made known thereon; 
he shall commission all officers who shall be appointed to office under 
the laws of the said Territory, where, by law, such commissions shall be 
required, and shall take care that the laws be faithfully executed. 


93. And be it further enacted, That there shall be a Secretary of 
said Territory, who shall reside therein, and hold his office for four 
years, unless sooner removed by the President of the United States; he 
shall record and preserve all the laws and proceedings of the Legislative 
Assembly hereinafter constituted, and all the acts and proceedings of the 
Governor in his Executive department; he shall transmit one copy of 
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the laws and journals of the Legislative Assembly within thirty days 
after the end of each session, and one copy of the exccutive proceedings 
and official correspondence semi-annually, on the first days of January 
and July in each year, to the President of the United States, and two 
copies of the laws to the President of the Senate and to the Speaker of 
the House of Representatives, for. the use of Congress. And in case of 
the death, removal, resignation, or absence of the Governor from the 
Territory, the Secretary shall be, and he is hereby authorized and re- 
quired to execute and perform all the powers and duties of the Governor 
during such vacancy or absence, or until another Governor shall be duly 
appointed and qualified to fill auch vacancy. 


§ 4. And be it further enacted, That the Legislative power and au- 
thority of said Territory shall be vested in a Legislative Assembly, 
which shall consist of a Council and House of Representatives. The Coun- 
cil shall consist of nine members, having the qualifications of voters, 
as hereinafter prescribed, whose term of service shall continue three 
years. Immediately after they shall be assembled, in consequence of 
their first election, they shall be divided as equally as may be into three 
classes. The seats of the members of Council of the first class, shall be 
vacated at the expiration of the first year, of the second class at the expi- 
ration of the second year, and of the third class at the expiration of the 
third year, so that one-third may be chosen every year; and if vacancies 
happen, by resignation or otherwise, the same shall be filled at the next 
ensuing election. The House of Representatives shall, at its first ses- 
sion, consist of eighteen members, possessing the same qualifications as 
prescribed for members of the Council, and whose term of service shall 
continue one year. The number of representatives may be increased by 
the Legislative Assembly, from time to time, in proportion to the increase 
of qualified voters: Provided, That the whole number shall never exceed 
thirty. An apportionment shall be made, as nearly equal as practicable, 
among the several counties or districts, for the election of the Council 
and Representatives, giving to each section of the Territory representa- 
tion in the ratio of its qualified voters, as nearly as may be. And the 
members of the Council and of the House of Representatives shall reside 
in, and be inhabitants of, the district or county or counties, for which 
they may be elected, respectively. Previous to the first election, the 
Governor shall cause a census or enumeration of the inhabitants and 
qualified voters of the several counties and districts of the Territory to 
be taken, by such persons, and in such mode, as the Governor shall des- 
ignate and appoint; and the persons so appointed shall receive a reason- 
able compensation therefor. And the first election shall be held at such 
time and places, and be conducted in such manner, both as to the per- 
sons who shall superintend such election and the returns thereof, as the 
Governor shall appoint and dircct; and he shall at the same time declare 
the number of members of the Council and House of Representatives to 
which each of the counties or districts shall be entitled under this act; 
and the Governor shall, by his proclamation, give at least sixty days’ 
previous notice of such apportionment, and of the time, places, and man- 
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ner of holding such election. The persons having the highest number of 
legal votes in each of said council districts for members of the Council 
shall be declared by the Governor to be duly elected to the Council, and 
the persons having the highest number of legal votes for the House of 
Representatives shall be declared by the Governor to be duly elected 
members of said House: Provided, That in case two or more persons 
voted for shall have an equal number of votes, and im case a vacancy 
shall otherwise occur in either branch of the Legislative Assembly, the 
Governor shall order a new election; and the persons thus elected to the 
Legislative Assembly shall meet at such ar and on such day, within 
ninety days after such elections, as the Governor shall appoint. But 
thereafter the time, place, and manner of holding and conducting all 
elections by the people, and the apportioning the representation in the 
several counties or districts to the Council and House of Representatives, 
according to the number of qualified voters, shall be prescribed by law, 
as well as the day of the commencement of the regular session of the 
Legislative Assembly: Provided, That no session in any one year shall 
exceed the term of sixty days, except the first session, which shall not 
exceed one hundred days. 


§5. And be it further enacted, That every white male inhabitant 
above the age of twenty-one years, who shall have been a resident of 
said Territory at the time of the passage of this act, and shall possess the 
qualifications hereinafter prescribed, shall be entitled to vote at the first 
election, and shall be eligible to any office within the said Territory; but 
the qualifications of voters and of holding office at all subsequent elec- 
tions shall be such as shall be prescribed by the Legislative Assembly: 
Provided, That the right of suffrage and of holding office shall be exer- 
cised only by citizens of the United States above the age of twenty-one 
years, and those above that age who shall have declared on oath their in- 
tention to become such, and shall have taken an oath to support the con- 
stitution of the United States and the provisions of this act: And provided 
curther, That no officer, soldier, seaman, mariner, or other person in the 
army or navy of the United States, or attached to troops in the service of 
the United States, shall be allowed to vote in said Territory, by reason of 
being om service therein, unless said Territory is, and has been for the 
period Of six months, his permanent domicil: Provided further, That no 
person belonging to the army or navy of the United States shall ever be 
elected to or hold any civil office or appointment in said Territory. 


§6. And be it further enacted, That the Legislative power of the 
Territory shall extend to all rightful subjects of legislation not incon- 
sistent with the constitution and laws of the United States. But no law 
shall be passed interfering with the primary disposal of the soil; no tax 
shall be imposed upon the property of the United States: nor shall the 
lands or other property of nonresidents be taxed higher than the lands 
or other property of residents. All the laws passed by the Legislative 
Assembly shall be submitted to the congress of the United States, and, 
if disapproved, shall be null and of no effect: Provided, That nothing in 
this act shall be construed to give power to incorporate a bank or any 
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institution with banking powers, or to borrow money in the name of the 
Territory, or to pledge the faith of the people of the same for any loan 
whatever, directly or indirectly. No charter granting any privileges of. 
making, issuing, or putting into circulation any notes or bills in the like- 
ness of bank-notes, or any bonds, scrip, drafts, bills of exchange, or obli- 
gations, or granting any other banking powers or privileges, shall be 
passed by the Legislative Assembly; nor shall the establishment of any 
branch or agency of any such corporation, derived from other authority, 
ke allowed in said Territory; nor shall said Legislative Assembly authorize 
the issue of any obligation, scrip, or evidence of debt, by said Territory, 
in any mode or manner whatever, except certificates for service to said 
Territory. And all such laws, or any law or laws inconsistent with the 
provisions of this act, shall be utterly null and void. And all taxes shall 
be equal and uniform; and no distinctions shall be made in the assess- 
ments between different kinds of property, but the assessments shall be 
according to the value thereof. To avoid improper influences, which may 
result from intermixing in one and the same act such things as have no 
proper relation to each other, every law shall embrace but one object, and 
that shall be expressed in the title. 


§ 7. And be it further enacted, That all township, district, and county 
officers not herein otherwise provided for, shall be appointed or elected in 
such manner as shall be provided by the Legislative Assembly of the Ter- 
ritory of Washington. 


§ 8. And be it further enacted, That no member of the Legislative 
Assembly shall hold or be appointed to any office which shall have been 
created, or the salary or emoluments of which shall have been increased 
while he was a member, during the term for which he was elected and 
for one year after the expiration of such term; but this restriction shall 
not be applicable to members of the first Legislative Assembly; and no 
person holding a commission or appointment under the United States shall 
be a member of the Legislative Assembly, or shall hold any office under the 
government of said Territory. 


© 
$9. And be it further enacted, That the judicial power of said 
Territory shall be vested in a supreme court, district courts, probate 
courts. and in justices of the peace. The supreme court shall consist of 
a chief justice and two associate Justices, any two of whom shall consti- 
tute a quorum, and who shall hold a term at the seat of government of 
said Territory annually, and they shall hold their offices during the 
period of four years, and until their successors shall be appointed and 
qualified. The said Territory shall be divided into three judicial dis- 
triets, and a district court shall be held in each of said districts by one of 
the justices of the supreme court, at such times and places as may be 
prescribed by law; and the said Judges shall, after their appointments, 
respectively reside in the districts which shall be assigned them. The 
jurisdiction of the several courts herein provided for, both appellate and 
original, and that of the probate courts and of Justices of the peace, shall 
be as limited by law: Provided, That justices of the peace shall not have 
jurisdiction of any case in which the title to land shall in any wise come 
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in question, or where the debt or damages claimed shall exceed one 
hundred dollars; and the said supreme and district courts, respectively 
shall possess chancery as well as common-law Jurisdiction. Each district 
court, or the judge thereof, shall appoint its clerk, who shall also be the 
register In chancery, and shall keep his office at the place where the 
court may be held. Writs of error, bills of exception, and appeals, shall 
be allowed in all cases from the final decisions of said district court to 
the supreme court under such regulations as may be prescribed by law; 
but in no case removed to the supreme court shall trial by jury be 
allowed in said court. The supreme court, or the justices thereof, shall 
appoint its own clerk, and every clerk shall hold his office at the pleasure 
of the court for which he shall have been appointed. Writs of error, 
and appeals from the final decisions of said supreme court, shall be al- 
lowed, and may be taken to the Supreme Court of the United States, 
in the same manner and under the same regulations as from the circuit 
court of the United States, where the value of the property, or the 
amount in controversy, to be ascertained by the oath or affirmation of 
either party, or other competent witness, shall exceed two thousand 
dollars, and in all cases where the constitution of the United States, or 
acts of congress, or a treaty of the United States, is brought in question; 
and each of the said district courts shall have and exercise the same 
jurisdiction in all cases arising under the constitution of the United States 
and the laws of said Territory, as is vested in the circuit and district 
courts of the United States; writs of error and appeal in all such cases 
shall be made to the supreme court of said Territory the same as in other 
cases. Writs of error, and appeals from the final decisions of said 
supreme court, shall be allowed and may be taken to the supreme court 
of the United States in the same manner as from the circuit courts of 
the United States, where the value of the property, or the amount in 
controversy, shall exceed two thousand dollars, and each of said district 
courts shall have and exercise the same jurisdiction, in all cases arising 
under the constitution and laws of the United States, as is vested in the 
eireuit and district courts of the United States; and also of all cases 
arising under the laws of said Territory, and otherwise. The said clerk 
shall receive in all such cases the same fees which the clerks of the district 
courts of the Territory of Oregon receive for similar scrvices. 


910. And be it further enacted, That there shall be appointed an 
attorney for said Territory, who shall continue in office for four years 
and until his successor shall be appointed and qualified, unless sooner re- 
moved by the President, and who shall receive the same fees and salary 
as 18 provided by law for the attorney of the United States for the Terri- 
tory of Oregon. There shall also be a marshal for the Territory appointed, 
who shall hold his office for four years and until his successor shall be 
appointed and qualified, unless sooner removed by the President, and 
who shall execute all processes issuing from the said courts when exercising 
their jurisdiction as circuit and district courts of the United States; he 
shall perform the duties, be subject to the same regulation and penalties, 
and be entitled to the same fees, as are provided by law for the marshal of 
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the Territory of Oregon, and shall, in addition, be paid the sum of two 
hundred dollars annually as a compensation for extra services. 


§11. And be it further enacted, That the governor, secretary, chief 
justice, and associate justices, attorney, and marshal, shall be nominated, 
and, by and with the advice and consent of the Senate, appointed by 
the President of the United States. The governor and secretary to be 
appointed as aforesaid shall, before they act as such, respectively take 
an oath or affirmation before the district judge, or some justice of the 
peace in the limits of said Territory duly authorized to administer oaths 
and affirmations by the laws in force therein, or before the chief justice 
or some associate justice of the supreme court of the United States, to 
support the constitution of the United States, and faithfully to discharge 
the duties of their respective offices, which said oaths, when so taken, 
shall be certified by the person before whom the same shall have been 
taken; and such certificates shall be received and recorded by the said 
Secretary among the executive proceedings; and the Chief Justice and 
Associate Justices, and all other civil officers in said Territory, before they 
act as such, shall take a like oath or affirmation before the said Governor 
or Secretary, or some judge or justice of the peace of the Territory who 
may be duly commissioned and qualified, which said oath or affirmation 
shall be certified and transmitted, by the person taking the same, to the 
Secretary, to be by him recorded as aforesaid; and afterwards, the like 
oath or affirmation shall be taken, certified and recorded in such manner 
and form as may be prescribed by law. The Governor shall receive an 
annual salary of fifteen hundred dollars as Governor, and fifteen hundred 
dollars as Superintendent of Indian affairs. The Chief Justice, and Asso- 
ciate Justices, shall each receive an annual salary of two thousand dollars. 
The Secretary shall receive an annual salary of fifteen hundred dollars. 
The said salaries shall be paid quarterly, from the dates of the re- 
spective appointments, at the Treasury of the United States, but no such 
payment shall be made until said officers shall have entered upon the duties 
of their respective appointments. The members of the legislative assem- 
bly shall be entitled to receive three dollars each per day during their 
attendance at the session thereof, and three dollars each for every twenty 
miles’ travel in going to and returning from said sessions, estimated ac- 
cording to the nearest usually traveled route. And a chief clerk, one as- 
sistant clerk, a sergeant-at-arms, and door-keeper, may be chosen for each 
house; and the chief clerk shall receive five dollars per day, and the said 
other officers three dollars per day, during the session of the legislative 
assembly; but no other officers shall be paid by the United States: Pro- 
vided, That there shall be but one session of the legislative assembly an- 
nually, unless, on an extraordinary occasion, the Governor shall deem it 
expedient and proper to call the legislature together. There shall be appro- 
priated, annually, the sum of fifteen hundred dollars, to be expended by the 
Governor, to defray the contingent expenses of the Territory, including 
the salary of a clerk of the executive department; and there shall also 
be appropriated, annually, a sufficient sum to be expended by the Secre- 
tary of the Territory, and upon an estimate to be made by the Secretary 
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of the Treasury of the United States, to defray the expenses of the legis- 
lative assembly, the printing of the laws, and other incidental expenses; 
and the Governor and Secretary of the Territory shall, in the disburse- 
ment of all moneys intrusted to them, be governed solely by the instruc- 
tions of the Secretary of the Treasury of the United States, and shall, 
semi-annually, account to the said Secretary for the manner in which the 
aforesaid sums of money shall have been expended; and no expenditure, 
to be paid out of money appropriated by Congress, shall be made by said 
legislative assembly for objects not specially authorized by the acts of 
Congress making the appropriations, nor beyond the sums thus appropriated 
for such objects. 


$12. And be it further enacted, That the laws now in force in said 
Territory of Washington, by virtue of the legislation of Congress in refer- 
ence to the Territory of Oregon, which have been enacted and passed sub- 
sequent to the first day of September, eighteen hundred and forty-eight, 
applicable to the said Territory of Washington, together with the legislative 
enactments of the Territory of Oregon, enacted and passed prior to the 
passage of, and not inconsistent with, the provisions of this act, and appli- 
cable to the said Territory of Washington, be, and they are hereby, con- 
- tinued in force in said Territory of Washington until they shall be repealed 
or amended by future legislation. 

§13. And be it further enacted, That the legislative assembly of the 
Territory of Washington shall hold its first session at such time and place 
in said Territory as the Governor thereof shall appoint and direct; and 
at said first session, or as soon thereafter as they shall deem expedient, 
the legislative assembly shall proceed to locate and establish the seat of 
government for said Territory, at such place as they may deem eligible; 
which place, however, shall thereafter be subject to be changed by said 
legislative assembly. And the sum of five thousand dollars, out of any 
money in the Treasury not otherwise appropriated, is hereby appropriated - 
and granted to said Territory of Washington, to be there applied by the 
Governor to the election of suitable buildings at the seat of government. 


914. And be it further enacted, That a delegate to the House of 
Representatives of the United States, to serve for the term of two years, 
who shall be a citizen of the United States, may be elected by the voters 
qualified to elect members of the legislative assembly, who shall be en- 
titled to the same rights and privileges as have been heretofore exercised 
and enjoyed by the delegates from the several other Territories of the 
United States to the House of Representatives, but the delegate first 
elected shall hold his seat only during the term of the Congress to which 
he shall be elected. The first election shall be held at such time, and 
places, and be conducted in such manner, as the Governor shall appoint 
and direct ; of which, and the time, place, and manner of holding such 
elections, he ghall give at least sixty days’ notice by proclamation; and 
at all subsequent elections the time, places, and manner of holding the 
elections shall be prescribed by law. The person having the greatest num- 
ber of votes shall be declared by the Governor to be duly elected, and a 
certificate thereof shall be given accordingly. The delegate from said 
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Territory shall be entitled to receive the same per diem compensation and 
mileage at present allowed the delegate from the Territory of Oregon. 

$ 15. And be it further enacted, That all suits, plaints, process, and 
proceedings, civil and criminal, at law and in chancery, and all indict- 
ments and informations, which shall be pending and undetermined in the 
courts established within and for said Territory of Oregon, by act of 
congress, entitled “An act to establish the territorial government of 
Oregon,“ approved August fourteen, one thousand eight hundred and 
forty-eight, wherein the venue in said cases, suits at law, or in chancery, 
or criminal proceedings, shall be included within the limits hereinbefore 
declared and established for the said Territory of Washington; then, and 
in that case, said actions so pending in the Supreme or Circuit Courts of 
the Territory of Oregon shall be, by the clerks of said courts, duly certi- 
fied to the proper courts of said Territory of Washington; and thereupon 
said causes shall, in all things concerning the same, be proceeded on, and 
judgments, verdicts, decrees, and sentences rendered thereon, in the same 
manner as if the said Territory had not been divided. All bonds, recog- 
nizances, and obligations of every kind whatsoever, valid, under the ex- 
isting laws, within the limits of said Territory of Oregon, shall be held 
valid under this act, and all crimes and misdemeanors against the laws 
now in force within the said limits of the Territory of Washington may 
be prosecuted, tried, and punished in the courts established by this act, 
and all penalties, forfeitures, actions, and causes of action, may be recov- 
ered and enforced, under this act, before the Supreme and Circuit Courts 
established by this act as aforesaid: Provided, That no right of action 
whatever shall accrue against any person for any act done in pursuance 
of any law heretofore passed by the legislative assembly of the Territory 
of Oregon, and which may be declared contrary to the constitution or laws 
of the United States. 

§ 16. And be it further enacted, That all justices of the peace, con- 
stables, sheriffs, and other judicial and ministerial officers, who shall be 
in office within the limits of said Territory of Washington when this act 
shall take effect, shall be and they are hereby authorized and required to 
continue to exercise and perform the duties of their respective offices, as 
officers of said Territory, until they or others shall be duly elected or 
appointed, and qualified, to fill their places in the manner herein directed, 
or until their offices shall be abolished. 

§17. And be it further enacted, That the sum of five thousand dol- 
lars be, and the same is hereby, appropriated, out of any moneys in 
the Treasury not otherwise appropriated, to be expended, by and under 
the direction of the Governor of Washington, in the purchase of a library, 
to be kept at the seat of government for the use of the Governor, legis- 
lative assembly, Judges of the Supreme Court, secretary, marshal, and 
Attorney of said Territory, and such other persons, and under such regula- 
tions, as shall be prescribed by law. 

§18. And be it further enacted, That until otherwise provided for 
by law, the Governor of said Territory may define the judicial districts 
of said Territory, and assign the judges who may be appointed for said 
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Territory to the several districts, and also appoint the times and places 
for holding courts in the several counties or subdivisions in each of said 
judicial districts by proclamation, to be issued by him; but the legislative 
assembly, at their first or any subsequent session, may organize, alter, or 
modify such Judicial districts, and assign the judges, and alter the times 
and places of holding the courts, as to them shall seem expedient and 
proper. 


§19. And be it further enacted, That all officers to be appointed by 
the President, by and with the advice and consent of the Senate, for the 
Territory of Washington, who, by virtue of the provisions of any law of 
Congress now existing, or which may be enacted during the present session 
of Congress, are required to give security for moneys that may be intrusted 
with them for disbursement, shall give such security at such time and place, 
and in such manner, as the Secretary of the Treasury may prescribe. 


§20. And be it further enacted, That when the lands in said Ter- 
ritory shall be surveyed under the direction of the Government of the 
United States preparatory to bringing the same into markct or otherwise 
disposing thereof, sections numbered sixteen and thirty-six in each town- 
ship in said Territory shall be, and the same are hereby, reserved for 
the purpose of being applied to common schools in said Territory. And 
in all cases where said sections sixteen and thirty-six, or either or any 
of them, shall be occupied by actual settlers prior to survey thereof, the 
County Commissioners of the counties in which said sections so occupied 
as aforesaid are situated be, and they are hereby, authorized to locate other 
lands to am equal amount in sections, or fractional sections, as the case may 
be. within their respective countics, in lieu of said sections so occupied as 
aforesaid. 


§21. And be it further enacted, That the Territory of Oregon and 
the Terntory of Washington shall have concurrent jurisdiction over all 
offenses committed on the Columbia River, where said river forms a common 
boundary between said Territories, 

Approved, March 2, 1853. 
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ENABLING ACT. 


AN ACT TO PROVIDE FOR THE DIVISION OF DAKOTA INTO TWO STATES AND TO ENABLB 
THE PEOPLE OF NORTH DAKOTA, SOUTH DAKOTA, MONTANA, AND WASHINGTON 
TO FORM CONSTITUTIONS AND STATE GOVERNMENTS, AND TO BE ADMITTED 
INTO THE UNION ON AN EQUAL FOOTING WITH THE ORIGINAL STATES, AND TO 
MAKE DONATIONS OF PUBLIC. LANDS TO SUCH STATES. 
[Approved February 22, 1889.] 


§1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the inhabitants of all 
that part of the area of the United States now constituting the territories of 
Dakota, Montana, and Washington, as at present described, may become the 
states of North Dakota, South Dakota, Montana, and Washington, re- 
spectively, as hereinafter provided. 


§2. The area comprising the territory of Dakota shall, for the purposes 
of this act, be divided on the line of the seventh standard parallel produced 
due west to the western boundary of said territory; and the delegates elected 
as hereinafter provided to the constitutional convention in districts north of 
said parallel shall assemble in convention, at the time prescribed in this act, 
at the city of Bismarck; and the delegates elected in districts south of said 
parallel shall at the same time assemble in convention at the city of Sioux 
Falls. 


§ 3. That all persons who are qualified by the laws of said territories to 
vote for representatives to the legislative assemblies thereof are hereby au- 
thorized to vote for and choose delegates to form conventions in said proposed 
states; and the qualifications for delegates to such conventions shall be such 
as by the laws of said territories, respectively, persons are required to possess 
to be eligible to the legislative assemblies thereof; and the aforesaid delegates 
to form said conventions shall be apportioned within the limits of the pro- 
posed states, in such districts as may be established as herein provided, in 
proportion to the population of each of such counties and districts, as near as 
may be, to be ascertained at the time of making said apportionments by the 
persons hereinafter authorized to make the same, from the best information 
obtainable, in each of which districts three delegates shall be elected, but no 
elector shall vote for more than two persons for delegates to such conventions; 
that said apportionments shall be made by the governor, the chief justice, and 
the secretary of said territories; and the governors of said territories shall, by 
proclamation, order an election of the delegates aforesaid in each of said pro- 
posed states, to be held on the Tuesday after the second Monday in May, 
eighteen hundred and eighty-nine, which proclamation shall be issued on the 
fifteenth day of April, eighteen hundred and eighty-nine; and such election 
shall be conducted, the returns made, the result ascertained, and the eertifi- 
cates to persons elected to such convention issued in the same manner as is 
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prescribed by the laws of said territories regulating elections therein for delc- 
gates to Congress; and the number of votes cast for delegates in each precinct 
shall also be returned. The number of delegates to said conventions respec- 
tively shall be seventy-five; and all persons residents in said proposed states, 
who are qualified voters of said territories as herein provided, shall be entitled 
to vote upon the election of delegates, and under such rules and regulations as 
said conventions may prescribe, not in conflict with this act, upon the ratifica- 
tion or rejection of the constitutions. 


$4. That the delegates to the conventions elected as provided for in 
this act shall meet at the seat of government of each of said territories, except 
the delegates elected in South Dakota, who shall meet at the city of Sioux 
Falls, on the fourth day of July, eighteen hundred and eighty-nine, and aftcr 
organization shall declare, on behalf of the people of said proposed states, that 
they adopt the constitution of the United States; whereupon the said conven- 
tions shall be, and are hereby, authorized to form constitutions and state gov- 
ernments, for said proposed states respectively. The constitutions shall be 
republican in form, and make no distinction in civil or political rights on ac- 
count of race or color, except as to Indians not taxed, and not be repugnant 
to the constitution of the United States and the principles of the Declaration 
of Independence. And said conventions shall provide, by ordinances irrevoca- 
ble without the consent of the United States, and the people of said states :— 

First. That the perfect toleration of religious sentiment shall be secured, 
and that no inhabitant of said states shall ever be molested in person or prop- 
erty on account of his or her mode of religious worship. 

Second. That the people inhabiting said proposed states do agree and de- 
clare that they forever disclaim all right and title to the unappropriated pub- 
lic lands lying within the boundaries thereof, and to all lands lying within 
said limits owned or held by any Indian or Indian tribes; and that until the 
title thereto shall have been extinguished by the United States, the same shall 
be and remain subject to the disposition of the United States, and said Indian 
lands shall remain under the absolute jurisdiction and control of the con- 
press of the United States; that the lands belonging to citizens of the United 
States residing without the said state shall never be taxed at a higher 
rate than the lands belonging to residents thereof; that no taxes shall be 
imposed by the states on lands or property therein belonging to or which 
may hereafter be purchased by the United States, or reserved for its use. 
But nothing herein, or in the ordinances herein provided for, shall pre- 
clude the said states from taxing as other lands are taxed any lands 
owned or held by any Indian who has severed his tribal relations, and has 
obtained from the United States or from any person a title thereto by 
patent or other grant, save and except such lands as have been or may be 
granted to any Indian or Indians under any act of congress containing 
8 provision exempting the lands thus granted from taxation; but said 
ordinances shall provide that all such lands shall be exempt from taxa- 
tion by said states so long and to such extent as such act of congress 
may prescribe. : 

Third. That the debts and liabilities of said territories shall be assumed 
and paid by said states, respectively. 
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Fourth. That provision shall be made for the establishment and mainte- 
nance of systems of public schools, which shall be open to all the children of 
said states, and free from sectarian control. 


§ 5. That the convention which shall assemble at Bismarck shall form 
a constitution and state government for a state to be known as North Dakota, 
and the convention which shall assemble at Sioux Falls shall form a constitu- 
tion and state government for a state to be known as South Dakota: Pro- 
vided, That at the election for delegates to the constitutional convention in 
South Dakota, as hereinbefore provided, each elector may have written or 
printed on his ballot the words ‘‘For the Sioux Falls constitution,’’ or the 
words ‘‘ Against the Sioux Falls constitution,’’ and the votes on this question 
shall be returned and canvassed in the same manner as for the election pro- 
vided for in section three of this act; and if a majority of all votes cast on 
this question shall be For the Sioux Falls constitution, it shall be the duty 
of the convention which may assemble at Sioux Falls, as herein provided, to 
resubmit to the people of South Dakota, for ratification or rejection at the 
election hereinafter provided for in this act, the constitution framed at Sioux 
Falls and adopted November third, eighteen hundred and eighty-five, and also 
the articles and propositions separately submitted at that election, including 
the question of locating the temporary seat of government, with such changes 
only as relate to the name and boundary of the proposed state, to the reap- 
portionment of the judicial and legislative districts, and such amendments 
as may be necessary in order to comply with the provisions of this act; and if 
a majority of the votes cast on the ratification or rejection of the constitution 
shall be for the constitution irrespective of the articles separately submitted, 
the state of South Dakota shall be admitted as a state in the Union under said 
constitution as hereinafter provided; but the archives, records, and books of 
the territory of Dakota shall remain at Bismarck, the capital of North Dakota, 
until an agreement in reference thereto is reached by said states. But if at 
the election for delegates to the constitutional convention in South Dakota a 
majority of all the votes cast at that election shall be Against the Sioux 
Falls constitution,’’ then and in that event it shall be the duty of the conven- 
tion which will assemble at the city of Sioux Falls on the fourth day of July, 
eighteen hundred and eighty-nine, to proceed to form a constitution and state 
government as provided in this act the same as if that question had not been 
submitted to a vote of the people of South Dakota. 


§6. It shall be the duty of the constitutional convention of North 
Dakota and South Dakota to appoint a joint commission, to be composed of 
not less than three members of each convention, whose duty it shall be to 
assemble at Bismarck, the present seat of government of said territory, and 
agree upon an equitable division of all property belonging to the territory of 
Dakota, the disposition of all public records, and also adjust and agree upon 
the amount of the debts and liabilities of the territory, which shall be assumed 
and paid by each of the proposed states of North Dakota and South Dakota; 
and the agreement reached respecting the territorial debts and liabilities shall 
be incorporated in the respective constitutions, and each of said states shall 
obligate itself to pay its proportion of such debts and liabilities the same as if 
they had been created by such states respectively. 
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$7. If the constitutions formed for both North Dakota and South 
Dakota shall be rejected by the people at the elections for the ratification or 
rejection of their respective constitutions, as provided for in this act, the ter- 
ritorial government of Dakota shall continue in existence the same as if this 
act had not been passed. But if the constitution formed for either North 
Dakota or South Dakota shall be rejected by the people, that part of the ter- 
ritory so rejecting its proposed constitution shall continue under the territorial 
government of the present territory of Dakota, but shall, after the state adopt- 
ing its constitution is admitted into the Union, be called by the name of the 
territory of North Dakota, or South Dakota, as the case may be: Provided, 
That if either of the proposed states provided for in this act shall reject the 
constitution Which may be submitted for ratification or rejection at the elec- 
tion provided therefor, the governor of the territory in which such proposed 
constitution was rejected shall issue his proclamation reconvening the dele- 
gates elected to the convention which formed such rejected constitution, fixing 
the time and place at which said delegates shall assemble; and when so assem- 
bled they shall proceed to form another constitution, or to amend the rejected 
constitution, and shall submit such new constitution, or amended constitution, 
to the people of the proposed state for ratification or rejection, at such time 
as said convention may determine; and all the provisions of this act, so far as 
applicable, shall apply to such convention so reassembled, and to the constitu- 
tion which may be formed, its ratification or rejection, and to the admission of 
the proposed state. 


§8. That the constitutional convention which may assemble in South 
Dakota shall provide by ordinance for resubmitting the Sioux Falls constitu- 
tion of eighteen hundred and eighty-five, after having amended the same as 
provided in section five of this act, to the people of South Dakota for ratifi- 
cation or rejection at an election to be held therein on the first Tucsday in 
October, eighteen hundred and eighty-nine; but if said constitutional con- 
vention is authorized and required to form a new constitution for South 
Dakota, it shall provide for submitting the same in like manner to the people 
of South Dakota for ratification or rejection at an election to be held in said 
proposed state on the said first Tuesday in October. And the constitutional 
conventions which may assemble in North Dakota, Montana, and Washington 
shall provide in like manner for submitting the constitutions formed by them 
to the people of said proposed states, respectively, for ratification or rejection, 
at clections to be held in said proposed states on said first Tuesday in October; 
at the elections provided in this section, the qualified voters of said proposed 
States shall vote directly for or against the proposed constitutions, and for or 
against any articles or propositions separately submitted. The returns of 
said elections shall be made to the secretary of each of said territories, who, 
with the governor and chief justice thereof, or any two of them, shall canvass 
the same: and if a majority of the legal votes cast shall be for the constitution, 
the governor shall certify the result to the President of the United States, to- 
gether with a statement of the votes cast thereon, and upon separate articles 
Or propositions, and a copy of said constitution, articles, propositions, and ordi- 
nances. And if the constitutions and governments of said proposed states are 
republican in form, and if all the provisions of this act have been complied 
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with in the formation thereof, it shall be the duty of the President of the 
United States to issue his proclamation announcing the result of the election 
in each, and thereupon the proposed states which have adopted constitutions 
and formed state governments as herein provided shall be deemed admitted by 
congress into the Union, under and by virtue of this act, on an equal footing 
with the original states, from and after the date of said proclamation. 


§9. That until the next general census, or until otherwise provided by 
law, said states shall be entitled to one representative in the House o Repre- 
sentatives of the United States, except South Dakota which shall be entitled 
to two; and the representatives to the fifty-first Congress, together with the 
governors and other officers provided for in said constitutions, may be elected 
on the same day of the election for the ratification or rejection of the consti- 
tutions; and until said state officers are elected and qualified under the pro- 
visions of each constitution, and the states, respectively, are admitted into the 
Union, the territorial officers shall continue to discharge the duties of their 
respective offices in each of said territories. 


| §10. That upon the admission of each of said states into the Union, 
sections numbered sixteen and thirty-six in every township of said proposed 
states, and where such sections, or any parts thereof, have been sold or other- 
wise disposed of by or under the authority of any act of congress, other lands 
equivalent thereto, in legal subdivisions of not less than one quarter section, 
and as contiguous as may be to the section in lieu of which the same is taken, 
are hereby granted to said states for the support of common schools, such 
indemnity lands to be selected within said states In such manner as the legis- 
lature may provide, with the approval of the Secretary of the Interior Pro- 
© vided, That the sixteenth and thirty-sixth sections embraced in permanent 
reservations for national purposes shall not, at any time, be subject to the 
grants nor to the indemnity provisions of this act, nor shall any lands em- 
braced in Indian, military, or other reservations of any character be subject 
to the grants or to the indemnity provisions of this act, until the reservation 
+ shall have been extinguished and such lands be restored to and become a part 
of the public domain 


| §11. That all lands herein granted for educational purposes shall be 
7 disposed of only at publie sale, and at a price not less than ten dollars per 
acre, the proceeds to constitute a permanent school fund, the interest of which 
only shall be expended in the support of said schools. But said lands may, 
under such regulations as the legislatures shall prescribe, be leased for periods 
of not more than five years, in quantities not exceeding one section to any 
one person or company; and such land shall not be subject to pre-emption, 

, homestead entry, or any other entry under the land laws of the United States, 
À whether surveyed or unsurveyed, but shall be reserved for school purposes only. 


| § 12. That upon the admission of each of said states into the Union, in 
accordance with the provisions of this act, fifty sections of the unappropriated 
publie lands within said states, to be selected and located in legal subdivisions, 
as provided in section ten of this act, shall be and are hereby granted to said 
states for the purpose of erecting public buildings at the capital of said states 
for legislative, executive, and judicial purposes, 
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$13. That five per centum of the proceeds of the sales of public lands 


lying within said states which shall be sold by the United States subsequent 
to the admission of said states into the Union, after deducting all the expenses 
incident to the same, shall be paid to the said states, to be used as a permanent 
fund, the interest of which only shall be expended for the support of common 
schools within the said states respectively. 


914. That the lands granted to the territories of Dakota and Montana 
by the &t of February eighteenth, eighteen hundred and eighty-one, entitled 
“An act to grant lands to Dakota, Montana, Arizona, Idaho, and Wyoming 
for university purposes,’’ are hereby vested in the states of South Dakota, North 
Dakota, and Montana, respectively, if such states are admitted into the Union, 
as provided in this act, to the extent of the full quantity of seventy-two sec- 
tions to each of said states, and any portion of said lands that may not have 
been selected by either of said terfitories of Dakota or Montana may be selected 
by the respective states aforesaid; but said act of February eighteenth, eigh- 
teen hundred and eighty-one shall be so amended as to provide that none of said 
lands shall be sold for less than ten dollars per acre, and the proceeds shall 
constitute a permanent fund to be safely invested and held by said states sever- 
ally, and the income thereof be used exclusively for university purposes. And 
such quantity of the lands authorized by the fourth section of the act of July 
seventeenth, eighteen hundred and fifty-four, to be reserved for university pur- 
poses in the territory of Washington, as, together with the lands confirmed to 
the vendees of the territory by the act of March fourteenth, eighteen hundred 
and sixty-four, will make the full quantity of seventy-two entire sections, are 
hereby granted in the like manner to the state of Washington for the purposes 
of auniversity in said state. None of the lands granted in this section shall be 
sold at less than ten dollars per acre; but said lands may be leased in the same 
manner as provided in section eleven of this act. The schools, colleges, and 
universities provided for in this act shall forever remain under the exclusive 
control of the said states respectively, and no part of the proceeds arising from 
the sale or disposal of any lands herein granted for educational purposes shall 
be used for the support of any sectarian or denominational school, college, or 
university. The section of land granted by the act of June sixteenth, 
eighteen hundred and eighty, to the territory of Dakota, for an asylum. 
for the insane, shall, upon the admission of said state of South Dakota 
into the Union, become the property of said state. 


915. That so much of the lands belonging to the United States as have 
been acquired and set apart for the purpose mentioned in An Act appropriat- 
ing money for the erection of a penitentiary in the territory of Dakota,’’ ap- 
proved March second, eighteen hundred and eighty-one, together with the 
buildings thereon, be, and the same is, hereby granted, together with any unex- 
pended balances of the moneys appropriated therefor by said act, to said state 
of South Dakota for the purposes therein designated: and the states of North 
Dakota and Washington shall respectively have like grants for the same pur- 
pose and subject to like terms and conditions, as provided in said act of March 
second, eighteen hundred and eighty-one, for the territory of Dakota. The 
penitentiary at Deer Lodge City, Montana, and all lands connected therewith 
and set apart and reserved therefor, are hereby granted to the state of Montana. 
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§ 16. That ninety thousand acres of land, to be selected and located as 
provided in section ten of this act, are hereby granted to each of said states, 
except to the state of South Dakota, to which one hundred and twenty thousand 
acres are granted for the use and support of agricultural colleges in said states, 
as provided in the acts of congress making donations of lands for such 
purpose. 


§17. That in lieu of the grant of land for purposes of internal improve- 
ment made to new states by the eighth section of the act of September fourth, 
eighteen hundred and forty-one, which act is hereby repealed as to the states 
provided for by this act, and in lieu of any claim or demand by the said states, 
or either of them, under the act of September twenty-eighth, eighteen hundred 
and fifty, and section 2479 of the Revised Statutes, making a grant of swamp 
and overflowed lands to certain states, which grant it is hereby declared is not 
extended to the states provided for in this act, and in heu of any grant of 
saline lands to said states, the following grants of land are hereby made, 
to wit :— 

To the state of South Dakota: For the school of mines, forty thousand 
acres; for the reform school, forty thousand acres; for the deaf and dumb 
asvlum, forty thousand acres; for the agricultural college, forty thousand 
acres; for the university, forty thousand acres; for state normal schools, eighty 
thousand acres; for public buildings at the capital of said state, fifty thousand 
acres; and for such other educational and charitable purposes as the legislature 
of said state may determine, one hundred and seventy thousand acres; in all 
five hundred thousand acres. 

To the state of North Dakota: A hke quantity of land as is in this section 
granted to the state of South Dakota, and to be for like purposes and in like 
proportion, as far as practicable. 

To the state of Montana: For the establishment and maintenance of a school 
of mines, one hundred thousand acres; for state normal schools, one hundred 
thousand acres; for agricultural colleges, in addition to the grant hereinbefore 
inade for that purpose, fiftv thousand acres; for the establishment of a state 
reform school, fifty thousand acres; for the establishment of a deaf and dumb 
asylum, fifty thousand acres; for public buildings at the capital of the state, 
in addition to the grant hereinbefore made for that purpose, one hundred and 
fifty thousand acres. 

To the state of Washington: For the establishment and maintenance of a 
scientific school, one hundred thousand acres; for state normal schools, one hun- 
dred thousand acres; for public buildings at the state capital, in addition to 
the grant hereinbefore made for that purpose, one hundred thousand acres; for 
state charitable, educational, penal, and reformatory institutions, two hundred 
thousand acres. 

That the states provided for in this act shall not be entitled to any further 
or other grants of land for any purpose than as expressly provided in this act. 
And the lands granted by this section shall be held, appropriated, and disposed 
of exclusively for the purposes herein mentioned, in such manner as the legis- 
latures of the respective states may severally provide. 


§ 18. That all mineral lands shall be exempted from the grants made 
by this act. But if sections sixteen and thirty-six, or any subdivisions or por- 
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tion of any smallest subdivision thereof in any township, shall be found by 
the Department of the Interior to be mineral lands, said states are hereby 
authorized and empowered to select, in legal subdivisions, an equal quantity 
of other unappropriated lands in said states in lieu thereof, for the use and 
the benefit of the common schools of said states. 


§ 19. That all lands granted in quantity or as indemnity by this act 
shall be selected under the direction of the Secretary of the Interior, from the 
surveyed, unreserved, and unappropriated public lands of the United States 
within the limits of the respective states entitled thereto. And there shall 
be deducted from the number of acres of land donated by this act for specific 
objects to said states the number of acres in each heretofore donated by con- 
cress to said territories for similar objects. 


§ 20. That the sum of twenty thousand dollars, or so much thereof as 
may be necessary, is hereby appropriated, out of any money in the treasury 
not otherwise appropriated, to each of said territories for defraying the ex- 
penses of the said conventions, except to Dakota, for which the sum of forty 
thousand dollars is so appropriated, twenty thousand dollars each for South 
Dakota and North Dakota, and for the payment of the members thereof, under 
the same rules and regulations and at the same rates as are now provided by 
law for the payment of the territorial legislatures. Any money hereby appro- 


priated not necessary for such purpose shall be covered into the treasury of 
the United States. 


§ 21. That each of said states, when admitted as aforesaid, shall consti- 
tute one judicial district, the names thereof to be the same as the names of the 
states, respectively ; and the circuit and districts courts therefor shall be held at 
the capital of such state for the time being, and each of said districts shall, for 
judicial purposes until otherwise provided, be attached to the eighth judicial 
circuit, except Washington and Montana, which shall be attached to the ninth 
judicial circuit. There shall be appointed for each of said districts one district 
judge, one United States attorney, and one United States marshal. The judge 
of each of said districts shall receive a yearly salary of three thousand five 
hundred dollars, payable in four equal installments, on the first days of Janu- 
ary, April, July, and October of each year, and shall reside in the district. 
There shall be appointed clerks of said courts in each district, who shall keep 
their offices at the capital of said state. The regular terms of said courts shall 
he held in each district, at the place aforesaid, on the first Monday in April 
and the first Monday in November of each year, and only one grand jury and 
one petit jury shall be summoned in both said circuit and district courts. The 
circuit and district courts for each of said districts, and the judges thereof, 
respectively, shall possess the same powers and jurisdiction, and perform the 
same duties required to be performed by the other circuit and district courts 
and judges of the United States, and shall be governed by the same laws and 
regulations, The marshal, district attorney, and clerks of the circuit and dis- 
trict courts of each of said districts, and all other officers and persons per- 
forming duties in the administration of justice therein, shall severally possess 
the powers and perform the duties lawfully possessed and required to be per- 
formed by. similar officers in other districts of the United States; and shall, for 
the services they may perform, receive the fees and compensation allowed by 
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law to other similar officers and persons performing similar duties in the state 
of Nebraska. 


§ 22. That all cases of appeal or writ of error heretofore prosecuted and 
now pending in the supreme court of the United States upon any record from 
the supreme court of either of the territories mentioned in this act, or that 
may hereafter lawfully be prosecuted upon any record from either of said 
courts, may be heard and determined by said supreme court of the United 
States. And the mandate of execution or of further proceedings shall be 
directed by the supreme court of the United States to the circuit or district 
court hereby established within the state succeeding the territory from which 
such record 1s or may be pending, or to the supreme court of such state, as the 
nature of the case may require: Provided, That the mandate of execution or 
of further proceedings shall, in cases arising in the territory of Dakota, be 
directed by the supreme court of the United States to the cireuit or district 
court of the district of South Dakota, or to the supreme court of the state of 
South Dakota, or to the circuit or district court of the district of North 
Dakota, or to the supreme court of the state of North Dakota, or to the supreme 
court of the territory of North Dakota, as the nature of the case may require. 
And each of the circuit, district, and state courts herein named shall re- 
spectively, be the successor of the supreme court of the territory, as to all such 
cases arising within the limits embraced within the jurisdiction of such courts, 
respectively, with full power to proceed with the same, and award mesne or 
final process therein; and that from all judgments and decrees of the supreme 
court of either of the territories mentioned in this act, in any case arising 
within the limits of any of the proposed states prior to admission, the parties 
to such judgment shall have the same right to prosecute appeals and writs of 
error to the supreme court of the United States as they shall have had by law 
prior to the admission of said state into the Union. 


§ 23. That in respect to all cases, proceedings, and matters now pending 
in the supreme or districts courts of either of the territories mentioned in this 
act at the time of the admission into the Union of either of the states men- 
tioned in this act, and arising within the limits of any such state, whereof the 
circuit or district courts by this act established might have had jurisdiction 
under the laws of the United States had such courts existed at the time of the 
commencement of such cases, the said circuit and district courts, respectively, 
shall be the successors of said supreme and district courts of said territory ; and 
in respect to all other cases, proceedings, and matters pending in the supreme 
or district courts of any of the territories mentioned in this act at the time of 
the admission of such territory into the Union, arising within the limits of 
said proposed state, the courts established by such state shall, respectively, be 
che successors of said supreme and district territorial courts; and all the files, 
records, indictments, and proceedings relating to any such cases shall be trans- 
ferred to such circuit, district, and state courts, respectively, and the same shal] 
be proceeded with therein in due course of law; but no writ, action, indictment, 
vause, or proceeding now pending, or that prior to the admission of any of the 
states mentioned in this act shall be pending in any territorial court in any of 
the territories mentioned in this act, shall abate by the admission of any such 
state into the Union, but the same shall be transferred and proceeded with in 
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the proper United States circuit, district, or state court, as the case may be: 
Provided, however, That in all civil actions, causes, and proceedings in which 
the United States 1s not a party, transfers shall not be made to the circuit and 
district courts of the United States, except upon written request of one of the 
parties to such action or proceeding filed in the proper court; and in the absence 
of such request, such cases shall be proceeded with in the proper state courts. 


§ 24. That the constitutional conventions may, by ordinance, provide for 
the election of officers for full state governments, including members of the 
legislatures and representatives in the fifty-first congress; but said state gov- 
ernments shall remain in abeyance until the state shall be admitted into the 
Union, respectively, as provided in this act. In case the constitution of any of 
said proposed states shall be ratified by the people, but not otherwise, the legis- 
lature thereof may assemble, organize, and elect two Senators of the United 
States; and the governor and secretary of state of such proposed state shall 
certify the election of the Senators and Representatives in the manner required 
by law; and when such state 1s admitted into the Union, the Senators and Rep- 
resentatives shall be entitled to be admitted to seats in Congress, and to all the 
rights and privileges of Senators and Representatives of other states in the 
Congress of the United States; and the officers of the state governments formed 
in pursuance of said constitutions, as provided by the constitutional conven- 
tions, shall proceed to exercise all the functions of such state officers; and all 
Jaws in force made by said territories, at the time of their admission into the 
Union, shall be in force in said states, except as modified or changed by this 
act or by the constitutions of the states, respectively. 


§ 2. That all acts or parts of acts in conflict with the provisions of this 
act, whether passed by the legislatures of said territories or by congress, are 
hereby repealed. 


CONSTITUTION OF THE STATE OF WASHINGTON. 


[This constitution was framed by a convention of seventy-five delegates, chosen 
by the people of the territory of Washington at an election held May 14, 1889, under 


$3 of the Enabling Act. 


The convention met at Olympia on the fourth day of July, 
1889, and adjourned on the twenty-second day of August, 1889. 


The constitution was 


ratified by the people at an election held on October 1, 1889, and on November 11, 
1889, in accordance with §8 of the Enabling Act, the President of the United States 
proclaimed the admission of the State of Washington into the Union.! 


PREAMBLE. 


We the people of the state of Washington, grateful to the Supreme 
Ruler of the Universe for our liberties, do ordain this constitution. 


ARTICLE I. 
Bill of Rights. 


Cited in 53 Wash. 2; 84 Wash. 62. 


S1. POLITICAL POWER.—AII political power is inherent in the peo- 
ple, and governments derive their just powers from the consent of the gov- 
erned, and are established to protect and maintain individual rights. 


Cited in 30 Wash. 443; 90 Wash. 419. 
This section has no application to the 


distribution of the sovereign power: State 
v. Clark, 30 Wash. 439, 71 Pac. 20. 


§2 SUPREME LAW OF THE LAND.—The constitution of the 
United States is the supreme law of the land. 


Cited in 1 Wash. 386. 

This section only relates to matters 
wherein the general government assumes 
to contro] the individual states, and not 
to prosecutions by information and to 
dispensing with grand juries, as to which 
the federal constitution has no applica- 
tion in the states: Rafferty, In re, 1 
Wash. 382, 25 Pac. 465. 

Infamous erimes may be prosecuted in 
this state by information, as the constitu- 
tion of the United States does not assume 
to regulate prosecutions under state laws: 


$3. PERSONAL RIGHTS.—No 
erty, or property without due process 


Cited in 5 Wash. 304; 13 Wash. 159; 16 
Wash. 415; 17 Wash. 450; 18 Wash. 78, 
595; 19 Wash. 208, 337; 29 Wash. 604; 
3) Wash. 512; 36 Wash. 312, 453; 39 Wash. 
164; 41 Wash. 178; 42 Wash. 240; 44 
Wash, 352, 354; 45 Wash. 252; 46 Wash. 
302; 54 Wash. 153; 60 Wash. 112; 63 
Wash, 468: 65 Wash. 175, 213; 67 Wash. 
40, 641; 75 Wash. 582, 587; 77 Wash. 530; 
78 Wash. 55; 79 Wash. 609; 80 Wash. 


Lybarger v. State, 2 Wash. 552, 27 Pac. 
449, 1029; State v. Nordstrom, 7 Wash. 
506, 35 Pac. 382; State v. Baldwin, 15 
Wash. 15, 45 Pac. 650. 

The state cannot prescribe the kind of 
money in which debts are to be paid: 
Dennis v. Moses, 18 Wash. 537, 52 Pac. 
333, 40 L. R. A. 302. 

Decisions of federal courts as con- 
trolling upon constitutional questions: See 
Remington’s Digest, Courts, § 38, and 
cascs cited. 


person shall be deprived of life, lib- 
of law. 


700; 81 Wash. 671; 86 Wash. 24, 434; 87 
Wash. 655; 89 Wash. 506; 94 Wash. 277, 
304; 98 Wash. 210, 659; 101 Wash. 505, 
633; 102 Wash. 475, 103 Wash. 43, 49; 
a Wash. 136; 109 Wash. 691; 110 Wash. 
531. 

DUE PROCESS OF LAW: See Reming- 
ton’s Digest, Const. Law, 58 120—142. 

By “due process” and “the law of the 
land,” is meant that life, liberty and 
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property are to be held under the protec- 
tiog of the general rules that govern 
society: State v. Strasburg, 60 Wash. 106, 
110 Pac. 1020, Ann. Cas. 1912B, 917, 32 
L. R. A. (N. 8.) 1216. 

Remington’s Code, section 7309, pro- 
hibiting the manufacture of intoxicating 
liquors for personal or home consumption, 
does not deprive any person of life, lib- 
erty or property without due process of 
law: State v. Fabbri, 98 Wash. 207, 167 


Pac. 133. 
This section is not violated by the 
workmen’s compensation act: State ex 


rel. Davis-Smith Co. v. Clausen, 65 Wash. 
156, 117 Pac. 1101, 37 L. R. A. (N. S.) 
466. 

Deprivation of liberty in general: See 
Remington’s Digest, Const. Law, § 121; 
Colby v. Backus, 19 Wash. 347, 53 Pac. 
367, 67 Am. St. Rep. 732; Brown, In re, 
39 Wash. 160, 81 Pac. 552, 109 Am. St. 
Rep. 868, 4 Ann. Cas, 488, 1 L. R. A. 
(N. S.) 540; Pellissier v. Reed, 75 Wash. 
201, 134 Pac. 813; Weber v. Doust, 81 
Wash. 668, 143 Pac. 148 (overruled on 
rehearing); Weber v. Doust, 84 Wash. 
330, 146 Pac. 623. 

One accused of murder who submits a 
plea of insanity to trial by a jury and is 
found not guilty by reason of insanity, 
may be committed to prison if found 
manifestly dangerous, conformably to 
$ 6959, Bal. Code, and is not deprived of 
liborty without due process of law: State 
ex rel. Thompson v. Snell, 46 Wash. 327, 
89 Pac. 931, 9 L. R. A. (N. S.) 1191. 

Criminal prosecutions: See Remington’s 
Digest, Const. Law, §§ 122, 122-1; State v. 
Glindemann, 34 Wash. 221, 75 Pac. 800, 
101 Am. St. Rep. 1001; State v. Zenner, 
35 Wash. 249, 77 Pac. 191; State v. 
Strasburg, 60 Wash. 106, 110 Pac. 1020, 
Ann. Cas, 1912B, 917, 32 L. R. A. (N. S.) 
1216; State v. Anderson, 5 Wash. 350, 
31 Pac. 909; State v. Kyle, 14 Wash. 550, 
45 Pac. 147. 

A fine against keeping open any play- 
house or theater on Sunday is not uncon- 
stitutional as an abridgment of the 
rights of the individual: State v. Herald, 
47 Wash. 538, 92 Pac. 376, £0 L. R. A. 
(N. 8.) 433. 

Intoxicating liquors—Offenses—Opening 
and conducting “joint’—intent and overt 
acts: State v. Burgess, 111 Wash. 537, 191 
Pac. 635. 

Deprivation of liberty as to occupation 
or employment or to contract: See Rem- 
ipgton’s Digest, Const. Law, § 125; State 
v. Considine, 16 Wash. 358, 47 Pac. 755; 
State v. Bergfeldt, 41 Wash. 234, 83 Pac. 
177, 6 Ann. Cas. 979; O'Neill, In re, 41 
Wash. 174, 83 Pac. 104, 6 Ann. Cas. 869, 3 
L. R. A. (N. S.) 558; State v. Littooy, 52 
Wash. 87, 100 Pac. 170, 17 Ann. Cas. 292; 
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State v. Somerville, 67 Wash. 638, 122 
Pac. 324. 


Minimum wage—Hearing before indus- 
trial welfare commission—Necessity of 
notice: Spokane Hotel Co. v. Younger, 
113 Wash. 359, 194 Pac. 595. 

The right of an attorney to practice 1s 
property, and depriving him of it by a 
punishment for contempt, when no con- 
tempt in fact was committed, is a taking 
without due process of law: State ex rel. 
Rohde v. Sachs, 2 Wash. 373, 26 Pac. 865, 
26 Am. St. Rep. 857. 

Section 3137, of this code, prohibiting 
the use of the word “trust” in the cor- 
porate name of a company not incor- 
porated as a trust company, is not a 
taking of property without due process, 
as to existing corporations, in view of 
Const., Art. XII, §1: Union Trust Co. v. 
Moore, 104 Wash. 50, 175 Pac. 565. 

Deprivation of property in general: See 
Remington’s Digest, Const. Law, § 126; 
Eisenbach v. Hatfield, 2 Wash. 236, 26 
Pac. 539, 12 L. R. A. 632; Presby v. 
Klickitat County, 5 Wash. 329, 31 Pac. 
876; Scott v. McNeal, 5 Wash. 309, 31 
Pac. 873, 34 Am. St. Rep. 863 (overruled 
in Id., 154 U. S. 34, 38 L. Ed. 896, 14 
Sup. Ct. Rep. 1108; State ex rel. Baldwin 
v. Moore, 7 Wash. 173, 34 Pac. 461; State 
ex rel. Burrows v. Superior Court, 43 
Wash. 225, 86 Pac. 632; Fuhrman v. 
Power, 43 Wash. 553, 86 Pac. 960; Nielson 
v. Sponer, 46 Wash. 14, 89 Pac. 155, 123 
Am. St. Rep. 910; Northern Pac. R. Co. v. 
Railroad Commission, 58 Wash. 360, 108 
Pac. 938, 28 L. R. A. (N. S.) 1021; 
Chlopeck Fish Co. v. Seattle, 64 Wash. 
315, 17 Pac. 232; Crosier v. Cudihee, 85 
Wash. 237, 147 Pac. 1146; State ex rel. 
Kern v. Emerson, 90 Wash. 565, 155 Pac. 
579; Raymond Lumber Co. v. Raymond 
Light & Water Co., 92 Wash. 330, 159 
Pac. 133, L. R. A. 1917C, 574. 

There is a property right in animals 
ferae naturae, such as deer, game birds, 
and domesticated swan, of which the 
owner cannot be deprived by an act of 
the legislature without due compensation, 
as guaranteed by this section: Graves v. 
Dunlap, 87 Wash. 648, 152 Pac. 532, Ann. 
Cas, 1917B, 944, L. R. A. 1916C, 338. 

Exercise of power of eminent domain— 
Procedure: Sce Remington’s Digest, Const. 
Law, §128; Peterson v. Smith, 6 Wash. 
163, 32 Pac. 1050; Smith’s Petition, In re, 
9 Wash. 85, 37 Pac. 311, 494; Snohomish 
County v. Haywood, 11 Wash, 429, 39 
Pac. 652; Seanor v. County Commrs., 13 
Wash. 48, 42 Pac. 552; Hansen v. Ham- 
mer, 15 Wash. 315, 46 Pac. 332; Kin- 
kade v. Witherop, 29 Wash. 10, 69 Pac. 
399; Weed v. Goodwin, 36 Wash. 31, 
78 Pac. 36; Neitzel v. Spokane Inter- 
national B. Co., 80 Wash. 30, 141 Pac. 
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186; State ex rel. Mountain Timber Co. v. 
Superior Court, 77 Wash. 585, 137 Pac. 
901; State ex rel. Gray’s Harbor Logging 
Co. v. Superior Court, 82 Wash. 503, 144 
Pac, 722; Foster v. Commissioners of Cow- 
litz County, 100 Wash. 502, 171 Pac. 539. 

Taxation of property: See Remington’s 
Digest, Const. Law, §§ 129—131. 

In general: Ferguson v. Snohomish, 8 
Wash, 668, 36 Pac. 969, 24 L. R. A. 
795; Whatcom County v. Fairhaven 
Land Co, 7 Wash. 101, 34 Pac. 563; 
State ex rel. Kern v. Jerome, 80 Wash. 
£61, 141 Pac. 753; Northern Pac. R. Co. v. 
Adams County, 78 Wash. 53, 138 Pac. 307, 
51 L. R. A. (N. S.) 474. 


Taxation—Public purpose: State ex rel. 
Reclamation Board v. Clausen, 110 Wash. 
525, 188 Pac. 538. 

—— Tax sales and proceedings thereon: 
State ex rel. American Savings Union v. 
Whittlesey, 17 Wash. 447, 50 Pac. 119; 
Williams v. Pittock, 35 Wash. 271, 77 Pac. 
385; Pennsylvania Co. v. Tacoma, 36 
Wash. 656, 79 Pae. 306; Carson v. Titlow, 
38 Wash. 196, 80 Pac. 299; Plumb v. Dyas, 
38 Wash. 240, 80 Pac. 432; Allen v. Peter- 
son, 38 Wash. 599, 80 Pac. 849; Spokane 
Falls & N. R. Co. v. Abitz, 38 Wash. 8, 
80 Pac. 192; McManus v. Morgan, 38 
Wash. 528, 80 Pac. 786. 


Local improvements—Notice of hearing 
of objections to assessments: Alexander v. 
Tacoma, 35 Wash. 366, 77 Pac. 686; State 
ex rel. Bussell v. Abraham, 61 Wash. 601, 
112 Pac. 671; Bilger v. State, 63 Wash. 
457, 116 Pac. 19; Orcas Street etc. Seattle, 
In re, 87 Wash. 218, 151 Pac. 506. ö 

Fence and stock laws: See Remington’s 

Digest, Const. Law, § 132; Oregon R. & N. 
Co. v. Smalley, 1 Wash. 206, 20 Pac. 601, 
23 Pac. 1008, £2 Am. St. Rep. 143; Jolliffe 
v. Brown, 14 Wash. 155, 44 Pac. 149, 53 
Am. St. Rep. 868; Shook v. Scxton, 37 
Wash, 509, 79 Pac. 1093. 
_ The right of a municipal corporation to 
impound stock running at large, when ex- 
pressly granted under charter powers, 
does not violate this section: Wilson v. 
Beyers, 5 Wash. 303, 32 Pac. 90, 31 Am. 
St. Rep. 858. 

Probibition or regulation of trade or 
business: See Remington's Digest, Const. 
Law, $8133, 134; State v. Nichols, 28 
Wash. 628, 69 Pac. 372; Leonard v. Bas- 
sindale, 46 Wash. 301, 89 Pac. 879; State 
J. Pitney, 79 Wash. 608, 140 Pac. 918, 
Ann. Cas. 1916A, 209: McDaniels v. Con- 
nelly Shoe Co., 30 Wash. 549, 71 Pac. 37, 
Am. St. Rep. 889, 60 L. R. A. 947; 
Lewer v. Cornelius, 72 Wash. 124, 129 Pae, 
411; State ex rel. Leach v. Fishback, 79 
Wash. 290, 140 Pac. 387; State v. Seattle 


Taxicab & Transf 
Pac. 837. er Co., 90 Wash. 416, 156 
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The act requiring horseshoers to pass an 
examination and pay a license fee is un- 
constitutional as an arbitrary interference 
with persona! liberty and private property 
without due process of law: Aubrey, In 
re, 36 Wash. 308, 78 Pac. 900, 104 Am. St. 
Rep. 952, 1 Ann. Cas. 927. 

Restricting the right to own, run or 
manage a dental office is an unwarranted 
abridgment of the private right of prop- 
erty and of the citizen’s liberty to engag4 
in legitimate pursuits for a livelihood: 
State v. Brown, 37 Wash. 97, 79 Pac. 635, 
107 Am. St. Rep. 798, 68 L. R. A. 889. 

The act regulating the business of 
plumbing and requiring plumbers to secure 
a license from an examining board in- 
fringes the state and federal constitutions 
by depriving them of the pursuit of hap- 
piness and liberty to pursue their chosen 
calling: State ex rel. Richey v. Smith, 42 
Wash. 237, 84 Pac. 851, 114 Am. St. Rep. 
114, 7 Ann. Cas. 577, 5 L. R. A. (N. 8.) 
674. 

Laws 1901, page 349, regulating the 
business of barbering and requiring a li- 
cense therefor, is not unconstitutional as 
an abridgment of the liberty or natural 
rights of citizens: State v. Walker, 48 
Wash. 8, 92 Pac. 775, 15 Ann, Cas. 257. 

An act providing that the wages of 
labor shall be forthwith paid on cessa- 
tion of the ‘work is in accordance with a 
sound publie policy and is not void under 
this section as a deprivation of property 
without due process of law: Shortall v. 
Puget Sound Bridge & Dredge Co., 45 
Wash. 290, 88 Pac. 212, 122 Am. St. Rep. 
899. 

Police powers: Fisher Flouring Mills Co. 
v. Brown, 109 Wash. 680, 187 Pac. 399. 

Regulation of railroad rates: See Rem- 
ington’s Digest, Const. Law, § 134%; 
State ex rel. Washington Mill Co. v. 
Great Northern R. Co., 43 Wash. 658, 
86 Pac. 1056, 117 Am. St. Rep. 1084, 
6 L. R. A. (N. S.) 908; State ex rel. 
Great Northern R. Co. v. Public Service 
Commission, 76 Wash. 625, 137 Pac. 132. 

Creation or displacement of liens: See 
Remington’s Digest, Const. Law, § 135; 
McCoy v. Cook, 13 Wash. 158, 42 Pac. 
546; Gleason v. Tacoma Hotel Co., 16 
Wash. 412, 47 Pac. 894; Young v. Bor- 
zone, 26 Wash. 4, 66 Pac. 135, 421; 
Seattle & Lake Washington Waterway 
Co, v. Seattle Dock Co., 35 Wash. 503, 
77 Pac. 845. 

A law intended to apply retro- 
spectively to validate a void tax would 
be void as a taking of property without 
due process of law: Baer v. Choir, 7 
Wash. 631, 32 Pac. 776, 36 Pac. 286. 

The statute creating a lien on logs for 
boomage charges against a nonconsenting 
owner is constitutional: East Hoquiam 
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Boom etc. Co. v. Neeson, 20 Wash. 142, 
54 Pac. 1001. 

Civil remedies and proceedings—Injunc- 
tion: See Remington’s Digest, Const. Law, 
$ 136; Karasek v. Peier, 22 Wash. 419, 
61 Pac. 33, 50 L. R. A. 345. 


Finality of allowance to widow: Hamil- 

ton’s Estate, In re, 108 Wash. 326, 184 
Pac. 337. 
Process or notice: 
ton’s Digest, Const. Law, § 137; Wilson 
v. Beyers, 5 Wash. 303, 32 Pac. 90, 34 
Am. St. Rep. 858; Groen, In re, 22 Wash. 
53, 60 Pac. 123; Tieton Hotel Co. v. 
Manheim, 75 Wash. 641, 135 Pac. 658; 
Krohn v. Hirsch, 81 Wash. 22, 142 Pac. 
647; Bayer v. Bayer, 83 Wash. 430, 145 
Pac. 433; Bruen, In re, 102 Wash. 473, 
172 Pac. 1152. 

Laws 1893, page 237, providing for the 
location of county roads and award of 
damages therefor, is unconstitutional as 
to resident owners of lands appropriated, 
for the reason that it does not provide 
‘for personal service of notice: Smith’s 
Petition, In re, 9 Wash. 85, 37 Pac. 311, 
494. 

Upon the formation of a dyking dis- 
trict under Laws of 1895, page 304, per- 
sonal service upon every person within 
the district of notice of the petition to 
organize the district is not necessary, and 
failure to give such personal service 
would not constitute a taking of private 
property without due process of law: 
Hansen v. Hammer, 15 Wash. 315, 46 
Pac. 332. 

The fact that a section of the irriga- 
tion act authorized the testing of the 
validity of the proceedings without per- 
sonal notice, and the entry of a judgment 
thereon, would only affect the validity 
of such a judgment, and would not render 
the entire act void as a taking of prop- 
erty without due process: Kinkade v. 
Witherop, 29 Wash. 10, 69 Pac. 399. 

By-laws of 1889, page 261, for the con- 
demnation of rights of way for irrigation 
purposes, the filing of a complaint, ete., 
provides ample notice and due process of 
law: Weed v. Goodwin, 36 Wash. 31, 78 
Pac, 36. 

Rules of pleading and evidence: See 
Remington’s Digest, Const. Law, §§ 138, 
139; Oldfield v. Angeles Brewing & Malt- 
ing Co., 77 Wash. 158, 137 Pae. 469; 
Howe v. Barto, 12 Wash. 627, 41 Pac. 
908; Jolliffe v. Brown, 14 Wash. 155, 44 
Pac. 149, 53 Am. St. Rep. 868; Milecke, 
In re, 52 Wash. 312, 100 Paec. 743, 132 
Am, St. Rep. 968, 21 L. R. A. (N. 8.) 
259. 

Requiring the payment of all taxes by 
a vendor before his deed of conveyance 
will be recorded is a violation of the con- 
stitutional inhibition that no person shall 


See Reming- 
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be deprived of his property without due 
process of law: State ex rel. Baldwin v. 
Moore, 7 Wash. 173, 34 Pac. 461. 


Section 1230 of this code, authorizing 
the court to strike a pleading and give 
judgment against a party for failure to 
answer interrogatories is not unconstitu- 
tional as depriving a party of property 
without due process: Lawson V. Black 
Diamond Coal Co., 44 Wash. 26, 86 Pac. 
1120. 

Provisional remedies: See Rem- 
ington’s Digest, Const. Law, § 140; 
Coombs v. Davis, 2 W. T. 466, 7 Pac. 
860; Weisbach v. Arnold, 3 W. T. 111, 
13 Pac. 417; State ex rel. German Sav. & 
Loan Soc. v. Prather, 19 Wash. 336, 53 
Pac. 344, 67 Am. St. Rep. 729; Morris v. 
Healy Lumber Co., 33 Wash. 451, 74 Pac. 
663; Stewart v. Fitzsimmons, 86 Wash. 
55, 149 Pac. 659; White v. Powers, 89 
Wash. 502, 154 Pac. 820; Stertz v. In- 
dustrial Insurance Commission, 91 Wash. 
588, 158 Pac. 256, Ann. Cas. 19188, 354. 

The statutory allowance of an attor- 
ney's fee to the plaintiff upon the fore. 
closure of a lien is not unconstitutional 
where it is not imposed as a penalty, but 
allowed as costs: Ivall v. Willis, 17 Wash. 
645, 50 Pac. 467; Griffith v. Maxwell, 20 
Wash. 403, 55 Pac, 571. 

And authorizing an attorney’s fee in 

favor of the plaintiff in an action to 
foreclose a mechanic's lien is not uncon- 
stitutional: Littell v. Saulsberry, 40 
Wash. 550, 82 Pac. 909. 
Appeal or other proceeding for 
review: See Remington's Digest, Const. 
Law, § 142; State ex rel. Latimer v. 
Henry, 28 Wash. 38, 68 Pac. 368; Carstens 
v. De Sellem, 82 Wash. 643, 144 Pac. 934; 
Oregon-Wash. R. & Nav. Co. v. Commrs. 
of Yakima County, 103 Wash. 480, 175 
Pac. 37. | 


PERSONAL, CIVIL AND POLITICAL 
RIGHTS.—Constitutional guaranties in 
general: See Remington's Digest, Const. 
Law, §52; Rafferty, In re, 1 Wash. 382, 
95 Pae. 465; Walker v. Spokane, 62 
Wash. 312, 113 Pae. 775, Ann. Cas. 1912C, 
994; State v. Mountain Timber Co., 75 
Wash. 581, 135 Pac. 645, L. R. A. 1917D, 
10; Hodgeman v. Olsen, 86 Wash. 615, 
150 Pac. 1122; L. R. A. 1916A. 739. 

Pursuit of happiness: See Remington’s 
Digest, Const. Law, § 55; Ah Lim v. Ter- 
ritory, 1 Wash. 156, 24 Pac. 588, 9 
L. R. A. 395. 

Right to hold and dispose of property: 
See Remington’s Digest, Const. Law, § 56; 
State ex rel. Hellar v. Young, 18 Wash. 
21, 50 Pac. 786; State v. Clarke, 30 Wash. 
439, 71 Pac. 20. 

Liberty to choose occupation: See Rem- 
ington’s Digest, Const. Law, §57; Aubrey, 
In re, 36 Wash. 308, 78 Pac. 900, 104 Am. 
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St. Rep. 952, 1 Ann. Cas. 927; State v. 
Brown, 37 Wash. 97, 79 Pac. 630, 107 
Am. St. Rep. 798, 68 L. R. A. 889; 
O'Neill, In re, 41 Wash. 174, 83 Pac. 104, 
6 Ann. Cas. 869, 3 L. R. A. (N. S.) 558; 
State ex rel. Richey v. Smith, 42 Wash. 
237, 81 Pac. 851, 114 Am. St. Rep. 114, 
7 Ann. Cas. 577, 5 L. R. A. (N. S.) 674; 
State ex rel. Mackintosh v. Rossman, 53 
Wash, 1, 101 Pac. 357, 17 Ann. Cas. 625, 
21 L. R. A. (N. S.) 821; Smith v. Spo- 
kane, 55 Wash. 219, 104 Pac. 249, 19 Ann. 
Cas. 1220. 

Liberty to contract: See Remington's 
Digest, Const. Law, §58; State: v. Con- 
sidine, 16 Wash. 358, 47 Pac. 755; Dennis 
v. Moses, 18 Wash. 537, 52 Pac. 333, 40 
L. R. A. 302; State v. Buchanan, 29 
Wash. 602, 70 Pac. 52, 92 Am. St. Rep. 
930, 59 L. R. A. 342; Seattle v. Smyth, 
22 Wash. 327, 60 Pac. 1120, 79 Am. St. 
Rep. 939 (overruled); Broad, In re, 36 
Wash. 449, 78 Pac. 1004, 2 Ann. Cas. 212, 
70 L. R. A. 1011; Normile v. Thompson, 
37 Wash. 465, 79 Pac. 1095; Gies v. 
Broad, 41 Wash. 448, 83 Pac. 1025; Ross 


v. Kaufman, 48 Wash. 678, 94 Pac. 641; 
Seattle v. Hurst, 50 Wash. 424, 97 Pac. 
454, 18 L. R. A. (N. S.) 169; State ex rel. 
Davis-Smith Co. v. Clausen, 64 Wash. 156, 
117 Pac. 1101, 37 L. R. A. (N. S.) 466. 

Minimum wage law: Spokane Hotel 
Co. v. Vounger, 113 Wash. 359, 194 Pac. 
595. 

Exercise by court of discretionary 
power conferred by statute as con- 
stituting due process of law. 2 
Ann. Cas. 317. 


Validity of statute or ordinance 
vesting diseretion in public offi- 
cials without prescribing a rule of 
action. 12 A. L. R. 1435. 

Continuance -of constitutional guar- 
anties during war or insurrection. 
45 L. R. A. (N. 8.) 996. 

Due process in arrest and imprison- 
ment of a citizen of Mexico sus- 
pected of organizing in the United 
States military expedition against 
Mexico. L. R. A. 1917A, 281: 


$4. RIGHT OF PETITION AND ASSEMBLAGE.—The right of peti- 


tion and of the people peacefully to 


never be abridged. 


Cited in 70 Wash. 602; 75 Wash. 582. 

A person nominated at a convention 
under section 5198, is not thereby dis- 
qualified from afterward becoming a can- 
didate at the September primaries; since 


assemble for the common good shall 


to construe the law to have that effect 
would render it unconstitutional as vlo- 
lating this section: State ex rel. Wells v. 
Dykeman, 70 Wash. 599, 127 Pac. 218. 


85. FREEDOM OF SPEECH.—Every person may freely speak, write, 
and publish on all subjects, being responsible for the abuse of that right. 


Cited in 19 Wash. 242; 82 Wash. 88; 
94 Wash. 143. 

Freedom of speech and the press: Sce 
Remington's Digest, Const. Law, § 59; 
State v. Tugwell, 19 Wash. 238, 52 Pac. 
1056, 43 L. R. A. 717; State v. Fox, 71 
Wash. 185, 127 Pac. 1111; State v. Haff er, 
94 Wash. 136, 162 Pac. 45, Ann. Cas. 
1917 E, 229, L. R. A. 1917C, 610. 

This section does not mean a license 
to assail the court, parties or witnesses in 
pending causes, or excuse contempt of 
court by publication of matter having a 
reasonable tendency to cause substantial 
prejudice to a party in a pending cause: 


State ex rel. Dorrien v. Hazeltine, 82 
Wash. 81, 143 Pac. 436. 


Constitutional freedom of speech and 
press. 15 Ann. Cas. 3; Ann. Cas. 
1915B, 1183; 32 L, R. A. 829. 


Legislation directed against social or 
industrial propaganda deemed to 
be of a dangerous tendency as 
invasion of freedom of speech. 
1 A. L. R. 336. 


Validity of statute or ordinance pro- 
hibiting or regulating holding of 
mectings in street. ‘10 A. L. R. 
1483. 


86. OATHS—MODE OF ADMINISTERING.—The mode of admin- 
istering an oath or affirmation shall be such as may be most consistent with 
and binding upon the conscience of the person to whom such oath or affirma- 


uon may be administered. 


$7. INVASION OF PRIVATE AFFAIRS OR HOME PROHIB- 
ITED—No person shall be disturbed in his private affairs, or his home 


invaded, without authority of law. 
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Cited in 36 Wash. 454; 75 Wash, 582; 
86 Wash. 24; 90 Wash. 419; 98 Wash. 210. 


This section is not violated by the 
prohibition act: State v. Fabbri, 98 
Wash. 207, 167 Pac. 133. 


§8. IRREVOCABLE PRIVILEGE, FRANCHISE OR IMMUNITY 
PROHIBITED.—No law granting irrevocably any privilege, franchise, or 
immunity shall be passed by the legislature. 


Cited in 21 Wash. 522; 83 Wash. 13. ilege or franchise: North Springs Water 
This section provides that no law shall Co. v. Tacoma, 21 Wash. 517, 58 Pac. 773, 
be passed granting irrevocably any priv- 47 L. R. A. 214, 


§9. RIGHTS OF ACCUSED PERSONS.—No person shall be com- 
pelled in any criminal case to give evidence against himself, or be twice put 
in jeopardy for the same offense. 

Cited in 7 Wash. 338; 14 Wash. 666; 
18 Wash. 484; 36 Wash. 488; 40 Wash. 
219; 56 Wash. 132; 81 Wash. 391; 83 


Wash. 517; 86 Wash. 24; 87 Wash. 471; 
90 Wash. 419, 429; 94 Wash. 305. 


Compelling accused to testify: State v. 
White, 113 Wash. 416, 194 Pac. 390. 
A contempt proceeding is not a crim- 


inal case, within the meaning of this sec- 
tion: State ex rel. Dye v. Reilly, 40 Wash. 


Compelling witness to criminate him- 217, 82 Pac. 287. 
self: See Remington’s Digest, Crim. Law, . i . 
$122: State v. Duncan, 7 Wash. 336, 35 gest. el wi ‘ge * 1 
Pac. 117, 38 Am. St. Rep. 888; State v. cited. f ii 


O'Hara, 17 Wash. 525, 50 Pac. 477, 933. 


§ 10. ADMINISTRATION OF JUSTICE. Justice in all cases shall be 
administered openly and without unnecessary delay. 
Cited in 16 Wash. 575. 


§11. RELIGIOUS FREEDOM. - Absolute freedom of conscience in all 
matters of religious sentiment, belief, and worship shall be guaranteed to 
every individual, and no one shall be molested or disturbed in person or 
property on account of religion, but the liberty of conscience hereby secured 
shall not be so construed as to excuse acts of licentiousness, or justify prac- 
tices inconsistent with the peace and safety of the state. No public money 
cr property shall be appropriated for or applied to any religious worship, 
exercise, or instruction, or the support of any religious establishment. No 
religious qualification shall be required for any public office or employment, 
nor shall any person be incompetent as a witness or juror in consequence 
of his opinion on matters of religion, nor be questioned in any court of 
justice touching his religious belief to affect the weight of his testimony. 

This section is amended: See 4th Amendment, infra. 


Religious liberty and freedom of con- State v. Herald, 47 Wash. 538, 92 Pac. 
science: See Remington’s Digest, Const. 376, 20 L. R. A. (N. S.) 433; State v. 
Law, $54; State v. Nichols, 28 Wash. Neitzel, 69 Wash. 567, 125 Pac. 939, Ann. 
628, 69 Pac. 372; State v. Bergfeldt, 41 Cas. 1914A, 899, 43 L. E. A. (N. S.) 203. 
Wash. 234, 83 Pac. 177, 6 Ann. Cas. 979; 


§12. SPECIAL PRIVILEGES AND IMMUNITIES PROHIBITED.— 
No law shall be passed granting to any citizen, class of citizens, or corpora- 


tion, other than municipal, privileges or immunities which, upon the same 
terms, shall not equally belong to all citizens or corporations. 


Cited in 4 Wash. 426; 15 Wash. 297, 


421; 18 Wash. 78, 591; 21 Wash. 522, 


554; 23 Wash. 580; 24 Wash. 31, 56; 28 


Wash. 631; 29 Wash. 458; 31 Wash. 192, 


641; 35 Wash. 36, 343, 515; 36 Wash. 454; 
37 Wash. 429, 4323 38 Wash. 397; 41 
Wash. 238; 42 Wash. 217, 240; 44 Wash. 
352—354; 45 Wash. 477; 47 Wash. 539; 
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49 Wasb. 35, 462; 54 Wash. 289; 55 Wash. 
292; 58 Wash. 476; 63 Wash. 468, 469; 65 
Wash. 175; 67 Wash. 641, 646, 647; 79 
Wash, 231, 609; 80 Wash. 700; 84 Wash. 
247: 86 Wash. 434; 88 Wash. 74; 90 
Wash, 188, 419; 93 Wash. 60, 62; 94 Wash. 
330, 359: 95 Wash. 30; 96 Wash. 432; 
102 Wash. 475; 108 Wash. 139; 109 Wash. 
691. 

Grants of special privileges or im- 
munities: See Remington's Digest, Const. 
Law, $100; Walker v. Stone, 17 Wash. 
578, 50 Pac. 488; State v. Vance, 29 
Wash. 435, 70 Pac. 34; Henry v. Thurs- 
ton County, 31 Wash. 638, 72 Pac. 488; 
State v. Fraternal Knights & Ladies, 35 
Wash. 338, 77 Pac. 500; State ex rel. 
Grifith v. Newland, 37 Wash. 428, 79 Pac. 
983; Terry v. King County, 43 Wash. 61, 
86 Pac. 210, 9 Ann. Cas. 1170; State v. 
Lewis, 45 Wash. 475, 88 Pac. 940, 122 
Am. St. Rep. 934; Day v. Richardson, 54 
Wash, 288, 103 Pac. 8; Bilger v. State, 63 
Wash. 457, 116 Pac. 19; State ex rel. 
Puget Mill Co. v. Superior Court, 68 
Wash, 425, 123 Pac. 791; State ex rel. 
Lindsey v. Derbyshire, 79 Wash. 227, 140 
Pac. 540; Salary of Superior Court Judges, 
In re, 82 Wash. 623, 144 Pace. 929; Cawsey 
v. Brickey, 82 Wash. 653, 144 Pac. 938; 
Gottstein v. Lister, 88 Wash. 462, 153 
„ Pac. 595; Litehman v. Shannon, 90 Wash. 
186, 155 Pac. 783; State v. Seattle Taxi- 
cab & Transfer Co., 90 Wash. 416, 106 
Pac. 837, 


Where a municipality has not by ordi- 
hance or contract attempted to give an 
exclusive right to the use of streets to a 
telephone company to whichit had granted 
an easement therein, its refusal to grant 
the same rights to another telephone 
company would not raise any question as 
to the violation of this section: State ex 
rel. Spokane & B. C. Co. v. Spokane, 24 
Wash. 53, 63 Pac. 1116. 


Laws of 1901, page 377, section 8, 
authorizing county superintendents to 
charge five cents mileage in counties of 
the first to the tenth classes inclusive and 
ten cents mileage in all counties having 
a higher class number than the tenth, 
does not violate this section: Henry v. 
3 County, 31 Wash. 638, 72 Pac. 


An ordinance prohibiting any person 
from peddling fruits, vegetables, butter, 
eggs, ete, within the fire limits of a city, 
excepting farmers disposing of produce 
grown by themselves, grants special priv- 
veges in violation of this section: Camp, 
In re, 38 Wash. 393, 80 Pac. 547. 

A charter amendment giving advisory 
powers with the right simply of recom- 
mendation is not such a right or privilege 
as comes within the prohibition of this 
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section: Bussell v. Gill, 58 Wash. 468, 
108 Pac. 1080, 137 Am, St. Rep. 1070. 

Liability of school districts: Swanson 
v. School Dist. No. 15, 109 Wash. 652, 
187 Pac. 386. 

Preference rights to soldiers: State ex 
rel. Reclamation Board v. Clausen, 110 
Wash. 525, 188 Pac. 538. 

Elections—Right to register and vote— 
Proof of citizenship: State ex rel. Carroll 
v. Superior Court, 113 Wash. 54, 193 Pac. 
236. 

Privileges and immunities of citizens of 
the several states: See Remington’s Digest, 
Const. Law, § 101; Bacon v. Locke, 42 
Wash. 215, 83 Pac. 721, 7 Ann. Cas. 589; 
State v. Merrill, 83 Wash. 8, 144 Pac. 
925; Standard Oil Co. v. Graves, 94 Wash, 
291, 162 Pac. 558. 

Class legislation: See Remington's 
Digest, Const. Law, 8 102; Denver v. Spo- 
kane Falls, 7 Wash. 226, 34 Pac. 926; 
Nelson v. Troy, 11 Wash. 435, 39 Pac. 
974; Redford v. Spokane St. R. Co., 15 
Wash. 419, 46 Pac. 650; State v. Con- 
sidine, 16 Wash. 358, 47 Pac. 755; Fitch 
v. Applegate, 24 Wash. 25, 64 Pac. 147; 
McDaniels v. Connelly Shoe Co., 30 Wash. 
549, 71 Pac. 37, 94 Am. St. Rep. 889, 
60 L. R. A. 947; Lewis County v. Gordon, 
20 Wash. 80, 54 Pac. 779; State v. Berg- 
feldt, 41 Wash. 234, 83 Pac. 177, 6 Ann. 
Cas. 979; Spokane v. Macho, 51 Wash. 
322, 98 Pac. 755, 130 Am. St. Rep. 1100, 
21 L. R. A. (N. S.) 263; State ex rel. 
Davis-Smith Co. v. Clausen, 65 Wash. 156, 
117 Pac. 1101, 37 L. R. A. (N. S.) 466; 
State v. Sommerville, 67 Wash. 638, 122 
Pac. 324; State v. Tice, 69 Wash. 403, 125 
Pac. 168, 41 L. R. A. (N. 8.) 469; State 
ex rel. Lindsey v. Derbyshire, 79 Wash. 
227, 140 Pac. 540; State v. Merrill, 83 
Wash. 8, 144 Pac. 925; Barker v. State 
Fish Commission, 88 Wash, 73, 152 Pac. 
537; Snyder’s Petition for Support of 
Mothers, In re, 93 Wash. 59, 160 Pac. 12, 


Civil remedies: See Remington’s Digest, 


Const. Law, § 102-1; North Pacific Loan & 

Trust Co. v. Bennett, 49 Wash. 34, 94 Pac. 

664; State ex rel. Lathrop v. Hauptly, 86 

hades 199, 149 Pac. 705, L. R. A. 1915F, 
0. 


EQUAL PROTECTION OF LAWS.— 
Constitutional guaranties in general: 
See Remington’s Digest, Const. Law, 
89 103—109; State ex rel. Lindsey v. 
Derbyshire, 79 Wash. 227, 140 Pae. 540; 
State ex rel. Davis-Smith Co. v. Clausen, 
65 Wash. 156, 117 Pac. 1101, 37 L. R. A. 
(N. 8.) 466; State ex rel. Fletcher v. 
Carroll, 94 Wash. 531, 162 Pac. 593. 

Workmen’s compensation act: Archibald 
v. Northern Pac. R. Co., 108 Wash. 97, 
183 Pac. 95. 

Nature of discriminations prohibited in 
general: Henry v. Thurston County, 31 


ART. I, § 12 


Wash. 638, 72 Pac. 488; State ex rel. 
Case v. Howell, 85 Wash. 281, 147 Pac. 
1162; State v. Seattle Taxicab & Transfer 
Co., 90 Wash. 416, 156 Pac. 837. 


Discrimination—Land settlement act: 
State ex rel. Reclamation Board v. Clau- 
sen, 110 Wash. 525, 188 Pac. 538. 


Places of business: State v. McFarland, 
60 Wash. 98, 110 Pac. 792, 140 Am. St. 
Rep. 909. 

Discrimination of class in juries: Red- 
ford v. Spokane St. R. Co., 15 Wash. 419, 
46 Pac. 650. 


Discrimination by reason of race or 
eolor—Inns and restaurants: Chase v. Kna- 
bel, 46 Wash. 484, 90 Pac. 642, 12 L. R. A. 
(N. S.) 1155. 

Discrimination by reason of sex: Bloomer 
v. Todd, 3 W. T. 599, 19 Pac. 135; State 
v. Considine, 16 Wash. 358, 47 Pac. 755; 
State ex rel. Zenner v. Graham, 34 Wash. 
81, 74 Pac. 1058. 

Discrimination as to localities: Hays v. 
Territory, 2 W. T. 286, 5 Pac. 313, 927; 
Holmes & Bull Furniture Co. v. Hedges, 
13 Wash. 696, 43 Pace. 944; Henry v. 
Thurston County, 31 Wash. 638, 72 Pac. 
488; State v. Storey, 51 Wash. 630, 99 
Pac. 878; Me Knight v. Hodge, 55 Wash. 
289, 104 Pac. 504, 40 L. R. A. (N. S.) 
1207; State ex rel. Vance v. Frater, 84 
Wash. 466, 147 Pae. 25; State v. Hals, 
90 Wash. 540, 156 Pac. 395. 


Exercise of power of eminent domain: 
See Remington’s Digest, Const. Law, 
§ 110; North River Boom Co. v. Smith, 
15 Wash. 138, 45 Pac. 750; Lewis County 
v. Gordon, 20 Wash. 80, 54 Pac. 779. 

Taxation of property: See Remington’s 
Digest, Const. Law, §111; Newport v. 
Mudgett, 18 Wash. 271, 51 Pac. 466; State 
ex rel. Davis-Smith Co. v. Clausen, 65 
Wash. 156, 117 Pac. 1101, 37 L. R. A. 
(N. S.) 466. 

Destruction of animal pests—Assess- 
ments on land—Taxation—Lyuality and 
uniformity: State ex rel. Stanger v. 
Bartlett, 112 Wash. 299, 192 Pac. 945. 


License taxes: See Remington’s Digest, 
Const. Law, § 112; State v. Ames, 47 
Wash. 328, 92 Pac. 137; Meknight v. 
Hodge, 55 Wash. 289, 104 Pac. 504; Seattle 
v. Dencher, 58 Wash. 501, 108 Pae. 1086, 


137 Am. St. Rep. 1076, 28 L. R. A. 
(N. S.) 446; Sperry & Hutchinson Co. v. 
Tacoma, 68 Wash. 254, 122 Pac. 1060, 


L. R. A. 1915B, 241. 


Grant or refusal of franchises in streets: 
See Remington's Digest, Const. Law, 
$113; Wood v. Seattle, 23 Wash. 1, 62 
Pne. 135, 52 L. R. A. 369; State ex rel. 
Spokane ete. Tel. Co. v. Spokane. 24 
Wash. 53, 63 Pac. 1116; Allen v. Belling- 
ham, 95 Wash. 12, 163 Pac. 18. 
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Carriers — Jitney buses — Regulation: 


State ex rel. Schafer v. Spokane, 109 
Wash. 360, 186 Pac. 864. 
Prohibition of trade or business: See 


Remington’s Digest, Const. Law, § 114; 
Tacoma v. Krech, 15 Wash. 296, 46 Pac. 
255 (overruled in State v. Nichols, 23 
Wash. 628, 69 Pac. 372); Fleetwood v. 
Read, 21 Wash. 547, 58 Pae. 665, 47 
L. R. A. 205; MeDaniels v. Connelly Shoe 
Co., 30 Wash. 549, 71 Pac. 37, 94 Am. 
St. Rep. 889, 60 L. R. A. 947; Camp, In 
re, 38 Wash. 393, 80 Pac. 547; Allen v. 
Bellingham, 95 Wash. 12, 163 Pac. 18; 
Seattle v. Gibson, 96 Wash. 425, 165 
Pac. 109. 


Licenses—Revocation as prohibition of 
lawful business: State ex rel. Makris v. 
Superior Court, 113 Wash. 296, 193 Pac. 
845. 


Occupation and employment in general: 
See Remington’s Digest, Const. Law, § 115; 
State v. Considine, 16 Wash. 358, 47 Pac. 
755; O'Neill, In re, 41 Wash. 174, 83 
Pac. 104, 6 Ann. Cas, 869, 3 L. R. A. 
(N. S.) 558. 


Regulation of trade or business in gen- 
eral: See Remington’s Digest, Const. Law, 
§ 116; Fox v. Territory, 2 W. T. 297, 5 
Pac. 603; State v. Carey, 4 Wash. 424, 
30 Pac. 729; State v. Sharpless, 31 Wash. 
191, 71 Pac. 737, 96 Am. St. Rep. 983; 
Daniels v. Connelly Shoe Co., 30 Wash. 
549, 71 Pac. 37, 94 Am. St. Rep. 889, 60 
L. R. A. 947; State v. Sharpless, 31 Wash. 
191, 71 Pac. 737, 96 Am. St. Rep. 893; 
State v. Chaney, 36 Wash. 350, 78 Pac. 
915; Thompson, In re, 36 Wash. 377, 78 
Pac. 899, 2 Ann. Cas. 149; State v. Brown, 
37 Wash. 97, 79 Pac. 635, 107 Am. St. 
Rep. 798, 68 L. R. A. 889: Tacoma v. 
Keisel, 68 Wash. 685, 124 Pac. 137, 40 
L. R. A. (N. S.) 757; State v. Ferry Line 
Auto Bus Co., 93 Wash. 614, 161 Pac. 467; 
State v. Robinson Co., 84 Wash. 246, 146 
Pac. 628. 

Regulation of charges or prices: See 
Remington’s Digest, Const. Law, 8117; 
Crawford v. Cochran, 2 W. T. 117, 3 Pae. 
837. 

Creation or displacement of liens: See 
Remington’s Digest, Const. Law, § 118; 
East Hoquiam Boom ete. Co. v. Neeson, 
20 Wash. 142, 54 Pac. 1001; Fitch v. 
Applegate, 24 Wash. 25, 64 Pac. 147. 

Imposition of liability for costs or 
fees: See Remington’s Digest, Const. Law, 
9119; Jolliffe v. Brown, 14 Wash. 155, 
44 Pae. 149, 53 Am. St. Rep. 868; Ivall 
v. Willis, 17 Wash. 645, 50 Pac. 467; 
Griffith v. Maxwell, 20 Wash. 403, 55 Pac. 
571; Littell v. Soulsberry, 40 Wash. 550, 
82 Pac. 909; State ex rel. Railroad Com- 
mission v. Oregon R. & Nav. Co., 68 
Wash. 160, 123 Pac. 3. 
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Constitutional equality of privileges, 
immunities and protection. 14 
L R A. 579. 


ART. I, §§ 13-16 


Constitutionality of statutes grant- 
ing exclusive privileges. 1 Ann. 
Cas. 847. 


§13. HABEAS CORPUS.—The privilege of the writ of habeas corpus 
shall not be suspended, unless in case of rebellion or invasion the public 


safety requires it. 


Cited in 84 Wash. 62. 

The statute providing that no inquiry 
shall be made into the legality of any 
judgment or process whereby a party is in 
custody, when such custody is upon a pro- 
cess, issued on a final judgment of a court 


of competent jurisdiction, precludes the 
issuance of a writ of habeas corpus in 
such case, and is not obnoxious to the 
constitution: Lybarger, In re, 2 Wash. 
131, 25 Pac. 1075. 


§14. EXCESSIVE BAIL, FINES AND PUNISHMENTS.—Excessive 
bail shall not be required, excessive fines imposed, nor cruel punishment 


inflicted. 


Cited in 70 Wash. 67; 79 Wash. 609; 80 
Wash. 700. 

The state has power to protect its 
people from dangerous insane persons by 
providing, after a full hearing, for their 
confinement in a prison while the condi- 
tion continues, and such confinement does 
not violate this section: Brown, In re, 39 
Wash. 160, 81 Pac. 552, 109 Am. St. Rep. 
50 1 Ann. Cas. 488, 1 L. R. A. (N. S.) 

The operation of vasectomy for the pre- 
vention of procreation, authorized by sec- 
tion 2287, cannot be judicially determined 
to be cruel punishment, in violation of 
this section where there was no showing 
that it was attended with any marked 


? 


degree of physical torture, suffering or 
pain: State v. Feilen, 70 Wash. 65, 126 
Pac. 75, Ann. Cas. 1914B, 512, 41 L. R. A. 
(N. S.) 418. 

Cruel or unusual punishment: Sce Rem- 
ington’s Digest, Crim. Law, 3 461, and 
cases cited. 

What is eruel and unusual punish— 
ment. 19 Ann. Cas. 725; Ann. 
Cas. 19188, 396; 35 L. R. A. 561; 
L. R. A. 1915C, 558. 


Sterilization of criminals or defec- 
tives as eruel and unusual punish- 
ment. Ann. Cas. 1914B, 515; 41 
L. R. A. (N. 8.) 419; L. R. A. 
1918D, 236. 


915. CONVICTIONS, EFFECT OF. No conviction shall work corrup- 


tion of blood nor forfeiture of estate. 


| 916. EMINENT DOMAIN.—Private property shall not be taken for 
Private use, except for private ways of necessity, and for drains, flumes, or 
ditches on or across the lands of others for agricultural, domestic, or sanitary 
purposes. No private property shall be taken or damaged for public or 
private use without just compensation having been first made, or paid into 
court for the owner, and no right-of-way shall be appropriated to the use 
of any corporation other than municipal until full compensation therefor be 
frst made in money, or ascertained and paid into court for the owner, irre- 
spective of any benefit from any improvement proposed by such corporation, 
which compensation shall be ascertained by a jury, unless a jury be waived, 
as in other civil cases in courts of record, in the manner prescribed by law. 

enever an attempt is made to take private property for a use alleged to 
be public, the question whether the contemplated use be really public shall 
be a Judicial question, and determined as such, without regard to any 
legislative assertion that the use is public. 


See infra, Art. XII, §19, eminent domain extended to telegraph and telephone 


companies. 


See infra, Art. XII, 3 10, right of, not to be abridged. 


See notes to $ 841 et seq., infra. 
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ART. I, § 16 


Cited in 3 Wash. 234, 235; 4 Wash. 
451; 5 Wash, 38, 744; 6 Wash. 8, 164, 399, 
402; 7 Wash. 269; 9 Wash. 2, 87, 92; 11 
Wash. 430, 635; 13 Wash. 49, 159; 15 
Wash. 319; 19 Wash. 202, 358; 20 Wash. 
88; 23 Wash. 112; 24 Wash. 500; 26 
Wash. 286; 27 Wash. 125, 526; 29 Wash. 
5, 494; 30 Wash. 224, 254; 31 Wash. 560; 
32 Wash. 227; 33 Wash. 391, 497; 34 
Wash. 351; 53 Wash. 42, 44, 239, 585; 54 
Wash. 153; 55 Wash. 187, 577; 57 Wash. 
53; 58 Wash. 612; 59 Wash. 627, 629; 61 
Wash. 272; 62 Wash. 221, 533; 63 Wash. 
464, 468, 469; 65 Wash. 103, 107, 114; 66 
Wash. 445; 67 Wash. 143, 541; 69 Wash. 
659; 70 Wash. 490, 544; 71 Wash. 167, 
653; 72 Wash. 182, 499; 73 Wash. 119, 
126, 234; 74 Wash. 134. 620, 626; 75 
Wash. 219, 369, 582; 76 Wash. 188, 631; 
77 Wash. 586, 613; 80 Wash. 131; 82 
Wash. 599, 601; 83 Wash. 383, 449; 85 
Wash. 36, 37; 86 Wash. 105, 161; 88 Wash. 
324; 92 Wash. 196; 93 Wash. 174, 175, 
177; 94 Wash. 170, 172; 96 Wash. 334; 
97 Wash. 516; 98 Wash. 263; 99 Wash. 
500; 101 Wash. 633; 102 Wash. 351, 354, 
356; 106 Wash. 521; 107 Wash. 158, 232; 
108 Wash. 136, 410. 


The provision in this section author- 
izing the taking of lands for private ways 
of necessity is not self-exceuting: Long v. 
Billings, 7 Wash. 267, 34 Pac. 936. 

This section prevents the taxation of 
costs in condemnation proceedings against 
the land owner only in the lower court, 
and does not exempt him from the costs 
of his appeal to the supreme court, when, 
under section 929, infra, he fails to re- 
cover a greater amount of damages on the 
appeal: Kitsap County v. Melker, 52 Wash. 
49, 100 Pac. 150. 

Private wavs of necessity, within this 
section has reference to the common-law 
definition of the term, requiring the ele- 
ment of grant, and having no reference 
to the land of strangers: Healy Lumber 
Co. v. Morris, 33 Wash. 490, 74 Pac. 681, 
99 Am. St. Rep. 964, 63 L. R. A. 820. 

A party owning land appropriated for 
a public purpose cannot be compelled to 
present a claim for damages, as under 
this section the amount of damage for 
such appropriation must be first ascer- 
tained and paid to such property owner 
directly or into court for his benefit: 
Peterson v. Smith, 6 Wash. 163, 32 
Pae. 1050; Snohomish County v. Hav- 
ward, 11 Wash. 420, 39 Pac. 652; Seanor 
v. County Commrs., 13 Wash. 48, 42 
Pac. 552; Adams County v. Dobschlag, 
19 Wash. 356, 53 Pac. 339; State ex rel. 
Smith v. Superior Court, 26 Wash. 278, 
66 Pac. 385. 

By the express provisions of the consti- 
tution, the question whether a contem- 
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plated use is really a public use is a 
judicial question: Peterson v. Smith, 6 
Wash. 163, 32 Pac. 1050; Healy Lumber 
Co. v. Morris, 33 Wash. 490, 74 Pac. 681. 

The declaration that the question of 
public use shall be a judicial question 
does not mean that it is to be determined 
without reference to constitutional asser- 
tions upon the subject: State ex rel. Gal- 
braith v. Superior Court, 59 Wash. 621, 
110 Pac. 429, 140 Am. St. Rep. 893. 

Under this section the supreme court 
has power to issue the writ of certiorari 
for the purpose of bringing the determi- 
nation of that question by the superior 
court before it for review, where the 
special statute governing appeals in con- 
demnation cases restricts the supreme 
court to an inquiry into the “propricty 
and justness of the damages” awarded: 
Seattle & M. R. Co. v. Bellingham Bay 
etc. R. Co., 29 Wash. 491, 69 Pac. 1107, 
92 Am. St. Rep. 907; State ex rel. Smith 
v. Superior Court, 30 Wash. 219, 70 Pac. 
484; State ex rel. Trumble v. Superior 
Court, 31 Wash. 445, 72 Pac. 89, 66 L. R. A. 
897; Samish River Boom Co. v. Union 
Boom Co., 32 Wash. 586, 73 Pac. 670; 
Healy Lumber Co. v. Morris, 33 Wash. 
490, 74 Pac. 681, 99 Am. St. Rep. 964, 63 
L. R. A. 820; State ex rel. Morrell v. 
Superior Court, 33 Wash. 542, 74 Pac. 686. 

That portion of Laws of 1893, page 301, 
providing for the appropriation of right 
of way for the construction of county 
roads is unconstitutional, since it conflicts 
with this section: Seanor v. County Com- 
missioners, 13 Wash. 48, 42 Pac. 552. 

This section does not authorize compen- 
sation for depreciation in value caused by 
a legal act which is in law damnum 
absque injuria: Taylor v. Chicago & St. 
Paul R. Co., 85 Wash. 592, 148 Pac. §87, 
L. R. A. 1915E, 634. 

A county is construed to be a purely 
municipal corporation under this section: 
Lincoln County v. Brook, 37 Wash. 14, 
79 Pac. 477. 

Ballinger’s Code, section 3787, providing 
that when condemnation proceedings are 
instituted against any person to whom 
tender has been made, and such person 
shall fail to recover judgment for a 
greatcr sum than the amount tendered, 
all costs of such condemnation proceed- 
ings shall be taxed against him, is in con- 
flict with this section: Adams County v. 
Dobschlag, 19 Wash. 356, 53 Pac. 339. 

This section prevents the taxation of 
costs in condemnation proceedings against 
the land owner only in the lower court, 
and does not exempt him from the eosts 
of his appeal to the supreme court, when 
he fails to recover a greater amount of 
damages on the appeal: Kitsap County 
v. Melker, 52 Wash. 49, 100 Pac. 150. 
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Consequential damages arising from 
proper exercise of governmental 
powers as a taking of property. 
4 Ann. Cas. 1185. 

Distinction between taking or dam- 
ing property and consequential in- 
juries, 47 L. R. A. (N. S.) 462. 

What is a “damaging” of property. 
36 I. X A. (N. 8.) 1194. 


What constitutes a “taking” of prop- 
erty. 18 L. B A. 166. 


Change of street grade as a dam- 
aging of property under constitu- 
tional provision against taking or 
damaging property without com- 
pensation. 10 Ann. Oas. 849. 


$17. IMPRISONMENT FOR DEBT.—There shall be no imprisonment 
ior debt except in cases of absconding debtors. 


Cited in 2 Wash. 258;.19 Wash. 349; 
21 Wash. 200; 24 Wash. 499; 53 Wash. 467; 
60 Wash. 104; 78 Wash. 695; 81 Wash. 396; 
84 Wash, 60; 86 Wash. 24; 88 Wash. 
266—272; 90 Wash. 419, 429. 

Personal liberty and security: See Rem- 
ington's Digest, Const. Law, $53; Bur- 
richter v. Cline, 3 Wash. 135, 28 Pac. 367; 
Colby v. Backus, 19 Wash. 347, 53 Pac. 
367; Cave, In re, 26 Wash. 213, 66 Pac. 
125, 90 Am. St. Rep. 736; Milecke, In re, 
52 Wash. 312, 100 Pac. 743, 132 Am. St. 
Rep. 968, 21 L. R. A. (N. S.) 259; State v. 
Pilling, 53 Wash. 464, 102 Pac. 230, 132 
Am. St. Rep. 1080; State v. McFarland, 
60 Wash. 98, 110 Pac. 792, 140 Am. St. 
Rep. 909; Bronson v. Syverson, 88 Wash. 
264, 152 Pac. 1039, L. R. A. 1916B, 993; 
State v, Seattle Taxicab & Transfer Co., 
90 Wash. 416, 156 Pac. 837. 

This section abates the right of arrest 
given by the territorial act of 1854 (88 
18757, infra) for certain causes not in- 
eluding absconding debtors: Hamilton v. 
Pacific Drug Co., 78 Wash. 689, 139 Pac. 


There being no statute in this stato 
authorizing the arrest of absconding debt- 
ors, the provisions of this section permit- 


ting such arrest not being self-executing, 
a person causing the arrest of another is 
liable therefor: Hayes v. Hutchinson & 
Shields, 81 Wash. 394, 142 Pac. 865. 

A judgment debtor in a civil action, 
arrested on a personal execution, is en- 
titled to be admitted to bail pending the 
appeal, where the right to execute the 
judgment by arrest was questioned under 
this section: State ex rel. Syverson v. 
Foster, 84 Wash. 58, 146 Pac. 169, L. R. A. 
1915ẸE, 588. 


Civil liability for tort as debt within 
constitutional provision against im- 
prisonment. 20 Ann. Cas. 1344; 
Ann. Cas. 1917D, 841. 


Imprisonment for nonpayment of ali- 
mony as within inhibition against 
imprisonment for debt. Ann. Cas. 
1913E, 1087; 34 L. R. A. 665; 17 
L. R. A. (N. S.) 1140; L. R. A. 
1915B, 651. 


Statute punishing frauds on inn- 
‘keepers as within constitutional 
provision against imprisonment for 
debt. 16 Ann. Cas. 1231; 21 
L. R. A. (N. 8.) 259. 


_ $18. MILITARY POWER, LIMITATION OF.—The military shall be 
m strict subordination to the civil power. 


* 


919. FREEDOM OF ELECTIONS.— All elections shall be free and 


aie and no power, civil or military, shall at any time interfere to prevent 
the free exercise of the right of suffrage. 


Cited in 92 Wash. 393. | 

A law for second choice voting does not 
—— this section where there is no inter- 
erence with the freedom of the elector in 


casting his first choice ballot: State ex 


rel. Zent v. Nichols, 50 Wash. 508, 97 Pac. 


728. 


320. BAIL, WHEN AUTHORIZED.—All persons charged with crime 
shall be bailable by sufficient sureties, except for capital offenses, when the 
proof is evident, or the presumption great. 


Cited in 64 Wash. 141: 84 Wash. 62; 
109 Wash. 290. l l 


In general: See Remington’s Digest, 


Bail, 55 1—10, and cases cited. 


$21. TRIAL BY JURY —The right of trial by jury shall remain in- 
violate, but the legislature may provide for a jury of any number less than 
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twelve in courts not of record, and for a verdict by nine or more jurors 
in civil cases in any court of record, and for waiving of the Jury in civil 
cases where the consent of the parties interested is given thereto. 


Cited in 13 Wash. 663; 15 Wash. 421, 
447; 16 Wash. 384; 22 Wash. 131; 30 
Wash. 325; 33 Wash. 537; 39 Wash. 164, 
203; 58 Wash. 180; 60 Wash. 112; 6l 
Wash. 400; 65 Wash. 176, 213, 214; 79 
Wash. 582; 76 Wash. 190; 82 Wash. 289; 
86 Wash, 24; 89 Wash. 383. 

Right to Trial by Jury.—Civil Cases: 
See Remington’s Digest, Const. Law, § 141; 
Dacres v. Oregon R. & Nav. Co., 1 Wash. 
525, 20 Pac. 601; Oregon R. & Nav. Co. v. 
Dacres, 1 Wash. 195, 23 Pac. 415; State 
ex rel. Mullen v. Doherty, 16 Wash. 382, 
47 Pac. 958, 58 Am. St. Rep. 39; State ex 
rel. Orr v. Fawcett, 17 Wash. 188, 49 Pac. 
346; State ex rel. Davis-Smith Co. vV. 
Clausen, 65 Wash. 156, 117 Pac. 1101, 37 
L. R. A. (N. S.) 166. 

This section means that the right, as ìt 
existed in the territory when the constitu- 
tion was adopted, shall continue unim- 
paired and inviolate: State v. Strasburg, 
60 Wash. 106, 110 Pac. 1020, Ann. Cas. 
1912B, 917, 32 L. R. A. (N. S.) 1216. 

This section has no application to ac- 
tions of equitable cognizance: Garey v. 
Pasco, 89 Wash. 382, 154 Pac. 433. 

Under this section, the defendant is 
entitled to a jury trial, where plaintiff 
sues upon a contract for legal services 
and seeks to recover a specifie and desig- 
nated fund in the hands of the probate 
court; since it is an action for recovery 
of specific personal property: Winston v. 
Crowe, 28 Wash. 65, 68 Pac. 174. 

Right to Trial by Jury.—Criminal Cases: 
See Remington’s Digest, Const. Law, 88 
122-2, 122-3; State v. Holedger, 15 Wash. 
443, 46 Pac. 652; State v. Strasburg, 60 
Wash. 106, 110 Pac. 1020, Ann. Cas. 
1912B, 917, 32 L. R. A. (N. S.) 1216. 

This section is not violated by the trial 
court in taking from the consideration of 
the jury the questions upon which there 
was no conflict in the evidence: Furth v. 
Snell, 13 Wash. 660, 43 Pac. 935; Creagh 
v. Equitable Life Assur. Soc., 19 Wash. 
108, 52 Pace. 526. 

Laws of 1895, page 139, providing as a 
qualification for jurors that they be house— 
holders, does not violate this section: 
Redford v. Spokane St. R. Co., 15 Wash. 
119, 46 Pac. 650; State v. Holedger, 15 
Wash. 443, 46 Pac. 652. 

A proceeding to recover specific real or 
personal property must be tricd by jury: 
Alfstad’s Estate, In re, 27 Wash. 175, 67 


Pac. 593; Winston v. Crowe, 28 Wash. 65, 
68 Pac. 174; Filley v. Murphy, 30 Wash. 
1, 70 Pac. 107. And so of an action to 
enjoin defendant from enforcing a judg- 
ment against plaintiff: Spokane Co- 
Operative Min. Co. v. Pearson, 28 Wash. 
118, 68 Pac. 165. As to when an action 
is an equitable one, see Bluett v. Wilce, 
43 Wash. 492, 86 Pac. $53. 

The jury law of 1913, page 50, pro- 
viding for a twelve dollar jury fee in 
civil cases, is not unconstitutional as im- 
posing any unreasonable conditions upon 
the right of trial by jury: State ex rel. 
Clark v. Neterer, 33 Wash. 535, 74 Pac. 
668. 

This section is not violated by Rem. & 
Bal. Code, section 94, requiring jurors to 
be taxpayers: State v. McDowell, 61 
Wash, 398, 112 Pac. 521, Ann. Cas. 1912C, 
782, 32 L. R. A. (N. S.) 414. 

Under this section the courts cannot 
trench on the province of the jury upon 
questions of fact if there is any evidence, 
direct or circumstantial, to warrant their 
verdict: Jensen v. Shaw Show Case Co., 
76 Wash. 419, 136 Pac. 698. 

The compulsory industrial insurance law 
is not unconstitutional as denying the 
right to trial by jury: State v. Mountain 
Timber Co., 75 Wash. 581, 135 Pac. 645, 
L. R. A. 1917D, 10, 4 N. C. C. A. 811. 

While the statute provides for the selec- 
tion of petit and grand jurors by drawing 
names by chance without use of the word 
“impancled,” there is no such distinction 
between the words “drawn” and “im- 
paneled” as here used, as to permit the 
judge to select without chance, a grand 
jury, in view of this section: State ex rel. 
Murphy v. Superior Court, §2 Wash. 284, 
144 Pac. 32. 

This section is simply intended as a 
limitation upon the right of the legis- 
lature to take away the right of trial by 
jury, and is not intended to interfere with 
the right of the individual to waive such 
privilege: State v. Ellis, 22 Wash. 129, 60 
Pac. 136. 

The constitutional right of trial by jury 
is not impaired by the summary trial and 
punishment of a person for the violation 
of a city ordinance: State ex rel. Belt v. 
Kennan, 25 Wash. 621, 66 Pac. 62. 


General score of constitutional pro- 
visions guaranteeing right of trial 
by jury. 1 Ann. Cas, 703. 


§ 22. RIGHTS OF ACCUSED PERSONS.—In criminal prosecutions, 
the accused shall have the right to appear and defend in person, and by 
counsel, to demand the neture and cause of the accusation against him, to 
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have a copy thereof, to testify in his own behalf, to meet the witnesses 
against him face to face, to have compulsory process to compel the attendance 
of witnesses in his own behalf, have a speedy public trial by an impartial 
jury of the county’ in which the offense is alleged to have been committed, 
and the right to appeal in all cases; and in no instance shall any accused 
person before final judgment be compelled to advance money or fees to secure 


the rights herein guaranteed. 


Cited in 2 Wash. 125, 371; 3 Wash. 114; 
7 Wash, 258, 337; 8 Wash. 232, 234, 464; 
9 Wash. 214, 339; 12 Wash. 297; 13 Wash. 
486; 15 Wash. 18, 421; 16 Wash. 575; 17 
Wash. 563; 18 Wash. 48; 19 Wash. 466; 22 
Wash. 5; 23 Wash. 578; 29 Wash. 60, 457; 
30 Wash. 142; 35 Wash. 155; 41 Wash. 
244; 45 Wash. 254; 49 Wash. 437; 54 
Wash. 383; 55 Wash. 589; 56 Wash. 297; 
57 Wash. 247; 58 Wash. 417; 65 Wash. 
631; 68 Wash. 12; 71 Wash. 596; 72 
Wash. 161; 75 Wash. 333; 80 Wash. 370 
82 Wash. 367; 84 Wash. 62; 88 Wash. 345, 
673; 102 Wash. 565; 105 Wash. 423. 


It is error to send the jurors back for 
further deliberation with general instruc- 
tions as to their duty to arrive at a ver- 
dict if possible when neither the defend- 
ant nor his attorneys were present or 
notified: State v. Shutzler, 82 Wash. 365, 
144 Pac. 284. , 

Error cannot be predicated upon 1n- 
structions to the jurors while the accused 
was absent from the court room, where the 
address was to all jurors in attendance 
on the court touching a matter foreign to 
the case: State va Haffer, 94 Wash. 136, 
162 Pac. 45, Ann. Cas. 1917E, 229, L. R. A. 
1917C, 610. 

Under this section a change of venue to 
another county cannot be had over the 
objection of the accused: State ex rel. 
Howard v. Superior Court, 88 Wash. 344, 
153 Pac. 7; State ex rel. O’Phelan v. Su- 
perior Court, 88 Wash. 669, 163 Pac. 1078. 

A venire to summon a jury in a police 
court “from a body of your city” violates 
this section: State ex rel. Fugita v. Mil- 
roy, 71 Wash, 592, 129 Pac. 384. 

The right to a speedy trial is waived 
by failure to ask for a trial and acqui- 
escence in the delay until the case has 
been set for trial upon the request of the 
state, where the state did not act arbi- 
trarily and had a plausible excuse for the 
delay: State v. Miller, 72 Wash. 154, 129 
Pac. 1100. 

An information for bringing liquor into 
a dry unit in a certain county is insuffi- 
cient where it fails to allege in which one 
of Several dry units the offense was com- 
mitted: State v. Muller, 80 Wash. 368, 141 
Pac. 910. 

This section and section 2091 of this 
code, providing that a copy of the charge 
shall be served, merely grant a privilege 
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that is waived by plea and entering upon 
the trial without request for the copy, 
service of which is not jurisdictional: 
State v. Quinn, 56 Wash. 295, 105 Pac. 
818; State v. Newcomb, 58 Wash. 414, 109 
Pac. 355. 


This section is not violated by Rem. & 
Bal. Code, section 94, which provides that 
the couuty shall be divided into jury dis- 
tricts, and that an equal number of the 
jurors shall be drawn from each district 
for service in any month: State v. New- 
comb, 58 Wash. 414, 109 Pac. 355. 


In a criminal prosecution, it is error for 
the court to direct a verdict of guilty in 
view of this section: State v. Holmes, 68 
Wash. 7, 122 Pac. 345. 

Under this section it is error to keep 
the accused in manacles during the prog- 
ress of the trial and in the presence of 
the jury, unless it plainly appears that 
the prisoner is such a dangerous character 
as to warrant such precaution: State v. 
Williams, 18 Wash. 47, 50 Pae. 580, 63 
Am. St. Rep. 869, 39 L. R. A. 821. 

Under this section it is error for the 
court to refuse a continuance to procure 
the presence of a material witness for de- 
fendant, when proper application has been 
made therefor: State v. Williams, 18 Wash. 
47, 50 Pac. 580, 63 Am. St. Rep. 869, 39 
L. R. A. 821. 

One guilty as an accessory to the crime 
of rape cannot be convicted under an in- 
formation charging him as a principal, as 
such an information would be in violation 
of his constitutional right to be informed 
of the nature and cause of the accusation 
against him: State v. Gifford, 19. Wash. 
464, 53 Pac. 709. 

Rem. & Bal. Code, § 2015, violates this 
section, and a demurrer should be sus- 
tained to an information for burglary 
committed in one county, filed in another 
county into which the property was alleged 
to have been taken: State v. Carroll, 55 
Wash. 588, 104 Pac. 814, 133 Am. St. Rep. 
1047, 19 Ann. Cas, 1234. 

It is in the discretion of the trial court 
to exclude the jury during the argument 
of counsel upon instructions in criminal 
prosecutions: State v. Coella, 3 Wash. 99, 
28 Pac, 28. | 

Under this section a justice of the 
peace is not required to prepare a copy of 
the complaint in a criminal action and 
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deliver it to the accused: State v. White, 


Inability of defendant in criminal 
8 Wash, 230, 35 Pac. 1100. 


case to understand language of 


RIGHTS TO JUSTICE AND REME- witnesses as depriving him of his 
DIES FOR INJURIES.—Nature of reme- constitutional right to meet wit- 
dies guaranteed—Right to appear and nesses face to face. Ann. Cas. 


defend: See Remington’s Digest, Const.. 


Law, §143; State v. Mayo, 42 Wash. 
540, 85 Pac. 251, 7 Ann. Cas. 881; State 
v. Williams, 18 Wash. 47, 50 Pac. 380, 
63 Am. St. Rep. 869, 39 L. R. A. 821. 
Requirements as to costs and fees: See 
Remington’s Digest, Const. Law, § 144; 
Stowe v. State, 2 Wash. 124, 25 Pac. 1085. 


1913D, 673. 


Use of depositions in criminal case 
as encroaching on right of accused 
to meet witnesses. Ann. Cas. 
1916A, 1066, 1099, 1102, 1108, 1111, 
1124. 


§ 23. BILL OF ATTAINDER, EX POST FACTO LAW, ETC. —No 
bill of attainder, ex post facto law, or law impairing the obligations of con- 


tracts shall ever be passed. 


Cited in 14 Wash. 539; 17 Wash. 613; 
19 Wash. 208; 38 Wash. 628; 97 Wash. 
218; 103 Wash. 43, 49. 

VESTED RIGHTS.—Estates and in- 
terests in property in general: See Rem- 
ington’s Digest, Const. Law, §§ 60—63; 
Eisenback v. Hatfield, 2 Wash. 236, 26 
Pac. 539, 12 L. R. A. 632; State ex rel. 
Billings v. Bridges, 22 Wash. 64, 60 
Pac. 60, 79 Am. St. Rep. 914; Seattle 
ete. Waterway Co. v. Seattle Dock Co., 35 
Wash. 503, 77 Pac. 845; Seattle v. Hinck- 
ley, 40 Wash. 468, 82 Pac. 747, 2 L. R. A. 
(N. S.) 398. 

Rules of descent: Mabie v. Whittaker, 
10 Wash. 656, 39 Pae. 172; State ex rel. 
Phinney v. Superior Court, 21 Wash. 186, 
57 Pac. 337. 

Dower and curtesy: Hamilton v. Hirsch, 
2 W. T. 222, 5 Pac. 215. 

Betterment laws: Investment Co. v. 
Hambach, 37 Wash. 629, 80 Pac. 190. 

Redemption laws: 8ce Remington's Di- 
gest, Const. Law, § 64; Ford v. Durie, 8 
Wash. 87, 35 Pac. 595, 1082; Herrick v. 
Niesz, 16 Wash. 74, 47 Pac. 414; Allen v. 
Peterson, 38 Wash. 599, 80 Pac. 849. 

Tax laws: See Remington's Digest, 
Const. Law, § 65; Heilig v. Puyallup City 
Council, 7 Wash. 29, 34 Pac. 164; Fred- 
erick v. Seattle, 13 Wash. 428, 43 Pac. 
364; Tacoma Land Co. v. Tacoma, 14 
Wash. 700, 44 Pac. 106; State ex rel. 
Conner v. Superior Court, 81 Wash. 480, 
143 Paec. 112. 

Public offices: See Remington's Digest, 
Const. Law, § 66; State ex rel. McReavy 
v. Burke, 8 Wash. 412, 36 Pac. 281. 

Rights of action and defenses—Liens: 
‘See Remington’s Digest, Const. Law, 8 67; 
Garneau v. Port Blakeley Mill Co., 8 
Wash. 467, 36 Pac. 463. 

Conditions precedent—Retroactive effect 
of law: Everett v. Adamson, 106 Wash. 
355, 180 Pac, 144. 

Remedies: See Remington's Digest, 
Const. Law, §68; Murne v. Schwabacher, 
2 W. T. 130, 3 Pac. 899; Wintermute v. 
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Carner, 8 Wash. 585, 36 Pac. 490; State 
ex rel. Phinney v. Superior Court, 21 
Wash. 186, 57 Pac. 337. 

Right of action in tort: Bailey v. School 
Dist. No. 49, 108 Wash. 612, 185 Pac. 819. 

Statutes of limitation: See Remington’s 
Digest, Const. Law, § 69; Moore v. Brown- 
field, 7 Wash. 23, 34 Pac. 199; Baer v. 
Choir, 7 Wash. 631, 32 Pac. 776, 36 Pae. 
286; McAuliff v. Parker, 10 Wash. 141, 38 
Pac. 744. 

OBLIGATION OF CONTRACTS.— 
Powers of State in General: The law 
impairing the obligation: See Reming- 
ton’s Digest, Const. Law, $70; State 
ex rel. Phinney v. Superior Court, 21 
Wash. 186, 57 Pac. 337; Booth v. ‘Sno- 
homish County, 75 Wash. 122, 134 Pace. 
686; Raymond Lumber Co. v. Raymond 
Light & Water Co., 92 Wash. 330, 159 
Pac, 133, L. R. A. 1917C, 574. 

Judicial powers—Encroachment on legis- 
lation—Relief bills—Validity: State ex rel. 
— v. Clausen, 108 Wash. 133, 183 Pac. 
115 

Exercise of police power: See Reming- 
ton’s Digest, Const. Law, § 70-1; Seattle 
v. Hurst, 50 Wash. 424, 97 Pac. 454, 18 
L. R. A. (N. 8.) 169; State ex rel. Pratt 
v. Seattle, 73 Wash. 396, 132 Pac. 45; 


State v. Postal Telegraph- Cable Co., 101 
Wash. 630, 172 Pac. 902. 

Constitution and enabling act: See 
Remington’s Digest, Const. Law, §71; 


Romnie v. State, 7 Wash. 215, 34 Pac. 924. 

Contracts of States and Municipalities.— 
Contracts of state with individuals in 
general: See Remington’s Digest, Const. 
Law, §72; Rand, McNally & Co. v. Hart- 
ranft, 29 Wash. 591, 70 Pac. 77. 

Contracts of state and school districts: 
State ex rel. School Dist. No. 301 v. 
Clausen, 109 Wash. 37, 186 Pac. 319. 

Grants and sales of tide-land by state: 
See Remington's Digest, Const. Law, § 73; 
Allen v. Forrest, 8 Wash. 700, 36 Pac. 
971, 24 L. R. A. 606; Tacoma Land Co. v. 
Young, 18 Wash. 495, 52 Pac. 244. 
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Monopolies and exclusive franchises: 
See Remington’s Digest, Const. Law, § 74; 
North Springs Water Co. v. Tacoma, 21 
Wash. 517, 58 Pac. 773, 27 L. R. A. 214. 

Corporate rights and privileges in 
general: See Remington’s Digest, Const. 


Law, §75; Tacoma v. Boutelle, 61 Wash. 


134, 112 Pac. 661; State ex rel. Webster 
v. Superior Court, 67 Wash. 37, 120 Pac. 
861, Ann. Cas. 1913D, 78, L. R. A. 19150, 
287. 

Right to use streets: See Remington’s 
Digest, Const. Law, § 76; Seattle v. Co- 
lumbia éte. R. Co., 6 Wash. 379, 33 Pac. 
1018; Com. Electric Light etc. Co. v. 
Tacoma, 17 Wash. 661, 50 Pac. 592; State 
ex rel. Peabody v. Superior Court, 77 
Wash, 593, 138 Pac. 277; Pacific Tel. & 
Tel. Co. v. Everett, 97 Wash. 209, 166 
Pac. 650. 

Tax sales: See Remington's Digest, 
Const. Law, §77; Herrick v. Niesz, 16 
Wash. 74, 47 Pac. 414. 

Foreclosure of lien — Conditions pre- 
cedent: Everett v. Adamson, 106 Wash. 
355, 180 Pac. 144. 

Pecuniary obligations of municipality: 
See Remington’s Digest, Const. Law, § 78; 
Rand, McNally & Co. v. Hartranft, 32 
Wash. 378, 73 Pac. 401; State v. Aber- 
deen, 34 Wash. 61, 74 Pac. 1022. 

Remedies against municipality: See 
Remington’s Digest, Const. Law, § 79; 
Union Sav, Bank ete. v. Gelbach, 8 Wash. 
497, 36 Pac. 467, 24 L. R. A. 359; Eide- 
miller v, Tacoma, 14 Wash. 376, 44 Pac. 
877; State ex rel. Dunn v. Dorsey, 19 
Wash. 120, 52 Pac. 1065; Townsend Gas 
ete. Co. v. Hill, 24 Wash. 469, 64 Pac. 
778; State ex rel. Polson v. Hardcastle, 
63 Wash, 548, 124 Pac. 110. 


Contracts of Individuals.—Judgments: 
See Remington’s Digest, Const. Law, 
$80; Bettman v. Cowley, 19 Wash. 207, 
3 Pac. 53, 10 L. R. A. 815; Palmer 
V. Laberee, 23 Wash. 409, 63 Pac. 
216; Raught v. Lewis, 24 Wash. 47, 63 
Pac. 1104; Denio v. Benham, 24 Wash. 
485, 64 Pac. 749 Fischer v. Kittinger, 39 
Wash. 174, 81 Pac. 551; Howard v. Ross, 
38 Wash, 627, 80 Pac. 819; Williams v. 
Packard, 39 Wash. 217, 81 Pac. 710; Gaff- 
ney v. Jones, 29 Wash. 587, 81 Pac. 1058. 
Marriage and divorce: See Remington’s 
Digest, Const. Law, §81; Maynard v. 
alentine, 2 W. T. 3, 3 Pac. 195; Maynard 
v. Hil, 2 W. T. 321, 5 Pac. 717. 
ange in rate of interest: See Reming- 
ton's Digest, Const. Law, §§ 82, 83; Union 
“av. Bank & Trust Co. v. Gelbach, 8 
ash, 497, 36 Pac. 467, 24 L. R. A. 359; 
a v. Woolery, 15 Wash. 134, 45 Pac. 
Creation or displacement of liens: See 
emington's Digest, Const. Law, 3 84; 
Spokane Mfg. ete. Co. v. McChesney, 1 
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Wash. 609, 21 Pac. 198; Sitton v. Dubois, 
14 Wash. 624, 45 Pac. 303. 

Exemption laws: See Remington’s Di- 
gest, Const. Law, § 85; Heilbron’s Estate. 
In re, 14 Wash. 536, 45 Pae. 153, 35 
L. R. A. 602. See, also, Lavenberg’s Es- 
tate, In re, 104 Wash. 515, 177 Pac. 328. 


Imposition of penalty or forfeiture: 
See Remington’s Digest, Const. Law, § 86; 
Woodward v. Winehill, 14 Wash. 394, 44 
Pac. 860; Peterson v. Jahn Contracting 
Co., 96 Wash. 210, 164 Pac. 937. 

Withdrawal of Remedies: See Reming- 
ton’s Digest, Const. Law, § 87; Bettman 
v. Cowley, 19 Wash. 207, 53 Pac. 53, 40 
L. R. A. 815; Palmer v. Laberee, 23 
Wash. 409, 63 Pac. 216; Title Guaranty & 
Surety Co. v. Coffman, Dobson & Co., 97 
Wash. 211, 166 Pac. 620. 

Change of remedies: See Remington’s 
Digest, Const. Law, § 88; Heilbron’s Es- 
tate, In re, 14 Wash. 536, 45 Pac. 163, 35 
L. R. A. 602; Swinburne v. Mills, 17 
Wash. 611, 50 Pac. 489, 61 Am. St. Rep. 
932; Canadian etc. Trust Co. v. Blake, 24 
Wash. 102, 63 Pac. 1100, 85 Am. St. Rep. 
946; Swinburne v. Mills, 17 Wash. 611, 
50 Pac. 489, 61 Am. St. Rep. 932. 

Limitation of actions: See Reming- 
ton's Digest, Const. Law, § 89; McQuesten 
v. Morrill, 12 Wash. 335, 41 Pac. 56; 
Bettman v. Cowley, 19 Wash. 207, 53 Pac. 
53, 40 L. R. A. 815; Packscher v. Fuller, 
6 Wash. 534, 33 Pac. 875. 

Execution sales: See Remington’s Di- 
gest, Const. Law, §90; Swinburne v. 
Mills, 17 Wash. 611, 50 Pac. 489, 61 Am. 
St. Rep. 932; Wilson v. Wold, 21 Wash. 
398, 58 Pac. 223; Canadian & American 
Mtg. & Trust Co. v. Blake, 24 Wash. 102. 
63 Pac. 1100, 85 Am. St. Rep. 946; Strand 
v. Griffith, 63 Wash. 334, 115 Pac. 512. 


Retrospective and Ex Post Facto Laws: 
See Remington's Digest, Const. Law, 
$$ 91—98. 

Constitutional prohibitions in general: 
Tacoma Land Co. v. Pierce County, 1 
Wash. 482, 25 Pac. 904; State ex rel. 
Thurston County v. Grimes, 7 Wash. 445, 
35 Pac. 361. 

Construction to avoid retroactive oper- 
ation: Heilbron’s Estate, In re, 14 Wash. 
036, 45 Pac. 153, 35 L. R. A. 602; Moore 
v. Brownfield, 7 Wash. 23, 34 Pac. 199; 
Packscher v. Fuller, 6 Wash. 534, 33 Pac. 
875. 

Retroactive operation as to rights and 
obligations: Lemon v. Waterman, 2 W. T. 
485, 7 Pac. 899; Spokane Mfg. ete. Co. v. 
McChesney, 1 Wash. 609, 21 Pac. 198; 
Baer v. Choir, 7 Wash. 631, 32 Pac. 776, 
36 Pac. 286. 

Laws relating to remedies: Spokane 
County v. Northern Pacific R. Co., 5 
Wash. 89, 31 Pac. 420; Swinburne v. 
Mills, 17 Wash. 611, 50 Pac. 489, 61 Am. 
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St. Rep. 932; State v. Newcomb, 58 
Wash. 414, 109 Pae. 355. 

Curative acts: Skellinger v. Smith, 1 
W. T. 369; Denver v. Spokane Falls, 7 
Wash. 226, 34 Pac. 926; Baker v. Seattle, 
2 Wash. 576, 27 Pac. 462; Hunt v. Faw- 
cett, 8 Wash. 396, 36 Pac. 318; State 
ex rel. Traders’ Bank v. Winter, 15 Wash. 
407, 46 Pac. 644; Lewis County v. Gor- 
don, 20 Wash. 80, 54 Pac. 779; Skagit 
County v. McLean, 20 Wash. 92, 54 Pac. 
781; State ex rel. Latimer v. Henry, 28 
Wash. 38, 68 Pac. 368; Pullman v. Hun- 
gate, 8 Wash. 519, 36 Pac. 483; State 
ex rel. Hemen v. Ballard, 16 Wash. 418, 
47 Pac. 970; Abernethy v. Medical Lake, 
9 Wash. 112, 37 Pac. 306. 

Nature of ex post facto laws: Fox v. 
Territory, 2 W. T. 297, 5 Pac. 603; Ly- 
barger v. State, 2 Wash. 552, 27 Pac. 449, 
re State v. Hoyt, 4 Wash. 818, 30 Pac. 
1060. 


Amendment of by-laws of beneficial 
association as inipairment of vested 
rights as applied to existing mem- 
bers. 10 Ann. Cas. 626; 17 Ann. 
Cas, 817; Ann. Cas. 1913C, 679; 
Ann. Cas. 1917B, 814. 


Impairment of ordinance granting 
privilege as impairment of con- 
tract obligation. 3 Ann. Cas. 88, 
986; 6 Ann. Cas. 259, 601; 8 Ann. 
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Cas. 622; Ann. Cas, 1915A, 899, 
911, 926. 

Effect of change of judicial decision 
to impair the obligation of a con- 
tract. 16 L. R. A. 646; 5 L. R. A. 
(N. S.) 860; 23 L. R. A. (N. 8.) 
500; 4 Ann. Cas. 93; 9 Ann. Cas. 
1121; Ann. Cas. 1915C, 578. 

Extending time for redemption from 
tax sale or mortgage foreclosure 
as impairment of obligation of 
contract. 1 A. L. B. 143; 2 Ann. 
Cas, 80l. 


Power of state to increase franchise 
rates. 3 A. L. R. 730; 9 A. L. R. 
1165. 

Power of state to change private 
contract rates for public utilities. 
9 A. L. R. 1423. 


Power of public service commission 
with respect to regulation of 
street railways as affected by con- 
tract. 5 A. L. R. 44. 


Paving ordinance as impairment of 
obligation of street railway tran- 
chise. 10 A L. R. 897. 


Examination and supervision of 
banks by public officers as impair- 
ment of charter rights. 8 A. L. R. 
898. 


$24. RIGHT TO BEAR ARMS.—The right of the individual citizen 
to bear arms in defense of himself or the state shall not be impaired, but 
nothing in this section shall be construed as authorizing iņdividuals or cor- 
porations to organize, maintain, or employ an armed body of men. 


Cited in 46 Wash. 410. 

Ballinger’s Code, section 7085, prohibit- 
ing the organizing, maintaining or em- 
ploying of an armed body of men, docs 
not violate this section: State v. Gohl, 
46 Wash. 408, 90 Pac. 259. 


Right to bear arms. 1 Ann. Cas. 56; 
7 Ann, Cas. 927; 17 Ann. Cas. 570; 
Ann. Cas. 1913B, 333; 14 L. R. A. 
600; 3 L. R. A. (N. 8.) 168; 20 
L. R. A. (N. S.) 1007; 36 L. R. A. 
(N. 8.) 115; L. B. A. 1917C, 63. 


$ 25. PROSECUTION BY INFORMATION.—Offenses heretofore re- 
quired to be prosecuted by indictment may be prosecuted by information or 
by indictment, as shall be prescribed by law. 


Cited in 1 Wash. 380; 2 Wash. 555; 15 
Wash. 510; 20 Wash. 247. 

Statutes substituting informations for 
indictments: See Remington's Digest, Ind. 
& Inf., §2; State v. Humason, 5 Wash. 
499, 32 Pac. 111; Lybarger v. State, 2 
Wash, 552, 27 Pac. 449, 1029; State v. 
Stowe, 3 Wash. 206, 28 Pae. 337. 14 
L. R. A. 609; State v. Hoyt, 4 Wash. 815, 
30 Pac. 1060. 

Under this section a person accused of 
larceny, committed before the admission 
of this state into the Union cannot be 
prosecuted by information: McCarty v. 
State, 1 Wash. 377, 25 Pac. 299, 22 Am. 
St. Rep. 152. 

This section does not require an infor- 
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mation or indictment against one charged 
with assault and battery in a municipal 
court or that of a justice of the pence: 
1 2 v. Gleason, 15 Wash. 509, 46 Pace. 
043. 


Felonies can only be tried in the supe- 
rior court and upon indictment or in— 
formation, and if any act conferred 
jurisdiction thereof on municipal courts, 
it would be unconstitutional: Barbee, In 
re, 19 Wash. 306, 53 Pac. 155. 


A preliminary examination before a 
committing magistrate, prior to the filing 
of an information for a felony, is not 
essential, under this section: State v. Me- 
Gilvery, 20 Wash. 240, 55 Pac. 115. 


— —— — — — — = 
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Arr. I, §§ 26-29 


§26. GRAND JURY.—WNo grand jury shall be drawn or summoned in 
any county, except the superior judge thereof shall so order. 


Cited in 2 Wash. 555. 


827. TREASON, DEFINED, ETC.—Treason against the state shall 
consist only in levying war against the state, or adhering to its enemics, 
No person shall be convicted of treason 
unless on the testimony of two witnesses to the same overt act, or confession 


or in giving them aid and comfort. 


in open court. 


$28. HEREDITARY PRIVILEGES ABOLISHED.—No hereditary 
emoluments, privileges, or powers shall be granted or conferred in this state. 


929. CONSTITUTION MANDATORY.—The provisions of this con- 
stitution are mandatory, unless by express words they are declared to be 


otherwise. 


Cited in 11 Wash. 437; 25 Wash. 265; 
46 Wash. 274; 80 Wash. 353; 88 Wash. 
492. 

Construction, Operation and Enforce- 
ment of Oonstitutional Provisions.—Con- 
struction: See Remington's Digest, Const. 
Law, §§ 3—10. 

General rules of construction: State ex 
rel. Snell v. Warner, 4 Wash. 773, 31 Pac. 
25, 17 L. R. A. 263; State ex rel. Cham- 
berlain v. Daniel, 17 Wash. 111, 49 Pac. 
243; Trowbridge v. Spinning, 23 Wash. 48, 
62 Pae. 125, 83 Am. St. Rep. 806, 54 
L. R. A. 204; State ex. rel. Blakeslee v. 
Clausen, 85 Wash. 260, 148 Pac. 28, Ann. 
Cas. 1916B, 810; Bronson v. Syverson, 88 
Wash. 264, 152 Pac. 1039, L. R. A. 1916B, 
993; Standard Oil Co. v. Graves, 94 Wash. 
291, 162 Pac. 558. See, also, State ex rel. 
Mullen v. Howell, 107 Wash. 167, 181 Pac. 
920; State ex rel. French v. Clausen, 107 
Wash. 667, 182 Pac. 610; State ex rel. 
Reclamation Board v. Clausen, 110 Wash. 
525, 188 Pac. 538. 

— Relation to common law: State ex 
rel. Mullen v. Doherty, 16 Wash. 382, 47 
Pac, 958, 58 Am. St. Rep. 39. 

— Relation to enabling act and 
United States constitution: Romine v. 
State, 7 Wash. 215, 34 Pac. 924; Herrick 
v. Niesz, 16 Wash. 74, 47 Pac. 414; Broad, 
In re, 36 Wash. 449, 78 Pac. 1004, 2 Ann. 
Cas. 212,70 L. R. A. 1011; State v. Owen, 
% Wash. 446, 166 Pac. 793. 

—— Contemporaneous construction: 
Lewis v. Seattle, 5 Wash. 741, 32 Pac. 
‘4; State ex rel. White v. Board of State 
8 Commrs., 23 Wash. 700, 63 Pac. 532; 
ae v. Bridges, 24 Wash. 540, 64 Pac. 
p. Peterson v. Dillon, 27 Wash. 78, 67 

a0. 397; State ex rel. Attorney General 
7. Seattle Gas & Elec. Co., 28 Wash. 488, 

Pae. 946, 70 Pac. 114; Board of Di- 
rectors Middle Kittitas Irr. Dist. v. Peter- 
fon, 4 Wash, 147, 129 Pac. 995; State ex 
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rel. Atkinson v. Evans, 46 Wash. 219, 89 
Pac. 565, 10 L. R. A. (N. 8.) 1163. 
Debates in convention: State ex 
rel. School District No. 24 v. Grimes, 7 
Wash. 270, 34 Pac. 836. 


Acquiescence: State ex rel. Dustin 
v. Rusk, 15 Wash. 403, 46 Pac. 387; State 
ex rel. Murphy v. McBride, 29 Wash. 335, 
70 Pae. 25; State ex rel. Chamberlain v. 
Daniel, 17 Wash. 111, 49 Pac. 243. 

Construction of particular provisions: 
See Remington’s Digest, Const. Law, § 11; 
Dacres v. Oregon R. & Nav. Co., 1 Wash. 
525, 20 Pac. 601; Lancey v. King County, 
15 Wash. 9, 45 Pac. 645, 34 L. R. A. 817; 
Northwestern & Pacific Hypotheck Bank 
v. State, 18 Wash. 731, 50 Pac. 586. 


Operation as to laws previously in 
force: See Remington’s Digest, Const. Law, 
§ 12; Rafferty, In re, 1 Wash. 382, 25 
Pac. 465; Stenger v. Roeder, 3 Wash. 412, 
28 Pac. 748, 29 Pac. 211; State v. Ellis, 
22 Wash. 129, 60 Pac. 136. 


Grant or limitation of powers: Sce Rem- 
ington’s Digest, Const. Law, §§13, 14. 
State constitutions: State v. Clark, 30 
Wash. 439, 71 Pac. 20. Constitution of 
United States: Rafferty, In re, 1 Wash. 
382, 25 Pac. 465. 


Prohibitions and restrictions: See Rem- 
ington’s Digest, Const. Law, §15; State 
ex rel. Eshelman v. Cheetham, 21 Wash. 
437, 58 Pac. 771; State v. Clark, 30 Wash. 
439, 71 Pac. 20. 

Self-executing provisions: See Reming- 
ton’s Digest, Const. Law, 88 16—19. Di- 
rections as to legislative ab ion: Seattle 
v. Chin Let, 19 Wash. 38, 52 Pae. 324. 
Relation to officers or official acts 
or proceedings: Rafferty, In re, 1 Wash. 
$82, 25 Pac. 465; State v. Holmes, 12 
Wash. 169, 40 Pac. 735, 41 Pac. 887; Au- 
derson v. Whateom County, 15 Wash. 47, 
45 Pac. 665, 33 L. R. A. 137; State ex rel. 
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Fawcett v. Superior Court, 14 Wash. 604, 
45 Pac. 23, 33 L. R. A. 674. 
Prohibitions and restrictions: 
Holmes & Bull Fur. Co. v. Hedges, 13 
Wash. 696, 43 Pac. 944; Western Amer- 
ican Co. v. Saint Ann Co., 22 Wash. 158, 
60 Pac. 158; Northwestern Warehouse Co. 
v. Oregon R. & Nav. Co., 32 Wash. 218, 73 
Pac. 388. 

Conferring privileges or exemp- 
tions: Tacoma v. State, 4 Wash. 64, 29 
Pac. 847; Long v. Billings, 7 Wash. 267, 
34 Pac. 936; State ex rel. Spokane ete. 
Tel. Co. v. Spokane, 24 Wash. 53, 63 Pac. 
1116; Reeves v. Anderson, 13 Wash. 17, 
42 Pac. 625; Hamilton v. Pacific Drug Co., 
78 W'ash. 689, 139 Pac. 642. 

Mandatory or directory provisions: See 
Remington’s Digest, Const. Law, $20; 
State ex rel. Reed v. Jones, 6 Wash. 452, 
34 Pac. 201, 23 L. R. A. 340. 

Duty of legislature to obey constitu— 
tional mandate: See Remington's Digest, 
Const. Law, 21; Stallcup v. Tacoma, 13 
Wash. 141, 42 Pac. 541, 52 Am. St. Rep. 


25. 
Constitutional questions: See Reming- 
ton’s Digest, Const. Law, 88 22—24. 


Persons entitled to raise constitutional 
questions: Hindman v. Boyd, 42 Wash. 17, 
84 Pac. 609. 

—— Estoppel or waiver: Romine v. 
State, 7 Wash. 215, 34 Pac. 924; Spokane 
County v. Allen, 9 Wash. 229, 37 Pac. 428, 
43 Am. St. Rep. 830; Seanor v. Board of 
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County Commissioners, 13 Wash. 48, 42 
Pac. 552. 


Determination of constitutional ques- 
tions—Presumptions and construction in 
favor of constitutionality: Ah Lim v. 
Territory, 1 Mash. 156, 24 Pac. 58S, 9 
L. R. A. 395; Board of Directors Middle 
etc. Dist. v. Peterson, 4 Wash. 147, 29 
Pac. 995; Bellingham Bay Imp. Co. v. 
New Whatcom, 20 Wash. 53, 54 Pac. 774; 
State ex rel. Murphy v. McBride, 29 
Wash. 335, 70 Pae. 25; State ex rel 
School Dist. No. 24 v. Grimes, 7 
Wash. 270, 34 Pac. 836; Reeves v. Ander- 
son, 13 Wash. 17, 42 Pac. 625; Nelson v. 
Troy, 11 Wash. 435, 39 Pac. 974; Barker 
v. State Fish Commission, 88 Wash. 73, 
152 Pac. 537; Litchman v. Shannon. 90 
Wash. 186, 155 Pac. 783. See, also, State 
ex rel, Mullen v. Howell, 107 Wash. 167, 
181 Pac. 920; State ex rel. Carroll v. 
Superior Court, 113 Wash. 54, 193 Pac. 
236. 


Self-executing provisions of constitu- 
tion generally. 7 Ann. Cas. 627; 
18 Ann. Oas. 199; Ann. Cas. 1914C, 
1116; Ann. Oas. 1916D, 868; Ann. 
Cas. 1918D, 1080; 16 L. R. A. 281. 

Self-executing provisions of consti- 
tution relating to initiative and 
referendum. 18 Ann. Cas. 202; 
Ann. Cas. 1914C, 1119; 50 L. B. A. 
(N. 8.) 198; L. R. A. 1917B, 18. 


§ 30. RIGHTS RESERVED.—The enumeration in this constitution of 
certain rights shall not be construed to deny others retained by the people. 


Cited in 30 Wash. 443. 


$ 31. STANDING ARMY.—No standing army shall be kept up by this 
state in time of peace, and no soldier shall in time of peace be quartered 
in any house without the consent of its owner, nor in time of war except 


in the manner prescribed by law. 


§ 32. 


FUNDAMENTAL PRINCIPLES.—A frequent recurrence to 


fundamental principles is essential to the security of individual rights, and 


the perpetuity of free government. 


This article is amended by adding sections 33 and 34: See 8th Amendment. 


Cited in 18 Wash. 571; 60 Wash. 113; 76 Wash. 315, 317, 333; 


81 Wash. 411; 107 Wash. 171. 


77 Wash. 580; 


ARTICLE II. 
Legislative Department. 


Cited in 102 Wash. 474. 


§1. LEGISLATIVE POWERS, WHERE VESTED.—The legislative 
powers shall be vested in a senate and house of representatives, which shall 
be called the legislature of the state of Washington. 

This section is amended: See 7th Amendment, 
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Cited in 13 Wash. 20; 35 Wash. 132; 64 
Wash. 79; 70 Wash. 300; 80 Wash. 693; 
81 Wash. 632; 82 Wash. 648; 84 Wash. 
309, 323; 85 Wash. 263, 272, 284, 299; 92 
Wash. 22, 23, 36, 38; 97 Wash. 572. 


DISTRIBUTION OF GOVERNMENTAL 
POWERS AND FUNCTIONS.—Nature 
and scope in general: See Remington’s 
Digest, Const. Law, § 25; State ex rel. 
Reed v, Jones, 6 Wash. 452, 34 Pac. 
201, 23 L. R. A. 340; State v. Clark, 
30 Wash. 439, 71 Pac. 20; Shorts v. 
Seattle, 95 Wash. 531, 164 Pac. 239. 

Encroachments on judiciary: See Rem- 
ington’s Digest, Const. Law, 88 26—29. 
In general: Maynard v. Valentine, 2 
W. T. 3, 3 Pac. 195; Maynard v. Hill, 2 
W. T. 321, 5 Pac. 717; Hickman v. Hick- 
man, 1 Wash. 257, 24 Pac. 445, 22 Am. 
St. Rep. 148; Mason, In re, 3 Wash. 609, 
28 Pac. 1025; Bellingham Bay Imp. Co. v. 
New Whatcom, 20 Wash. 53, 54 Pac. 
114; Heath v. McCrea, 20 Wash. 342, 55 
Pae. 432. 

— Establishment, organization and 
Jurisdiction of courts: Cloherty, In re, 2 
Wash. 137, 27 Pac. 1064; State ex. rel. 
Maltby v. Superior Court, 7 Wash. 223, 
34 Pac. 922; State ex rel. Fawcett v. 
Superior Court, 14 Wash. 604, 45 Pac. 23, 
33 L. R. A. 674; State ex rel. Dustin v. 
Rusk, 15 Wash. 403, 46 Pac. 387; State ex 
rel. Murphy v. McBride, 29 Wash. 335, 
70 Pac. 25, 
„ Interposition in particular proceed- 
ings: State ex rel. Hersner v. Arthur, 7 
Wash. 358, 35 Pac. 120. 
_ Encroachment on executive: See Rem- 
ington's Digest, Const. Law, § 30; State 
ex rel. McReavy v. Burke, 8 Wash. 412, 
36 Pae. 281; State ex rel. Rogers v. Jen- 
= 20 Wash. 78, 54 Pac. 765. 
5 elegation of powers: See Remington’s 
gest, Const. Law, §§ 31—35. In gen- 
E Territory ex rel. Kelly v. Stewart, 
' Wash. 98, 23 Pac. 405, 8 L. R. A. 
* Thompson, In re, 36 Wash. 37 7, 
d Fee, 899, 2 Ann. Cas. 149; West- 
e Avenue, In re, 40 Wash. 144, 82 


Pac. 279; State ex rel. Matson v. Superior 
Court, 42 Wash. 491, 85 Pac. 264; Carstens 
v. De Sellem, 82 Wash. 643, 144 Pac. 
934; Los Angeles Berry Growers’ Co- 
operative Assn. v. Huntley, 84 Wash. 
155, 146 Pac. 373; State v. Merrill, 83 
Wash. 8, 144 Pac. 925; Bruen, In re, 10: 
Wash. 472, 172 Wash. 1152. 

To local authorities: Lessman v. 
Territory, 3 W. T. 452, 19 Pac. 63; Thorn- 
ton v. Territory, 3 W. T. 482, 17 Pac. 
896; Nelson v. Troy, 11 Wash. 435, 39 Pac. 
974; State ex rel. Griffith v. Newland, 37 
Wash. 428, 79 Pac. 983; State ex rel. 
Attorney General v. McGraw, 13 Wash. 
311, 43 Pac. 176; Hansen v. Hammer, 15 
Wash, 315, 46 Pac. 332; State v. Storey, 
51 Wash. 630, 99 Pac. 878; Cawsey v. 
Brickey, 82 Wash. 653, 144 Pac. 938. 

To municipal corporations: Clo- 
herty, In re, 2 Wash. 137, 27 Pac. 1064; 
Tacoma v. State, 4 Wash. 64, 29 Pac. 847; 
State ex rel. Snell v. Warner, 4 Wash. 
773, 31 Pac. 25, 17 L. R. A. 263; Seymour 


v. Tacoma, 6 Wash. 138, 32 Pac. 1077; 


State ex rel. Fawcett v. Superior Court, 
14 Wash. 604, 45 Pac. 23, 33 L. R. A. 
674; Reeves v. Anderson, 13 Wash, 17, 42 
Pac. 625; Tacoma v. Krech, 15 Wash. 296, 
46 Pac. 255, 34 L. R. A. 68; Ponischil v. 
Hoquiam Sash & Door Co., 41 Wash. 303, 
83 Pac. 316; McKnight v. Hodge, 55 


Wash. 289, 104 Pac. 504, 40 L. R. A. 


(N. S.) 1207; State ex rel. Hunt v. Tau- 
sick, 64 Wash. 69, 116 Pac. 651, 35 
L. R. A. (N. S.) 802; Salary of Superior 
Court Judges, In re, 82 Wash. 623, 114 
Pac. 929; Detamore v. Hindley, 83 Wash. 
322, 145 Pac. 462; Foster v. Commis- 
sioners of Cowlitz County, 100 Wash. 502, 
171 Pac. 539; State ex rel. McBride v. 
Superior Court, 103 Wash. 409, 174 Pac. 
973. 


To corporations: O’Neill, In re, 41 
Wash. 174, 83 Pac. 104, 3 L. R. A. 
(N. 8.) &58. 

Local option and submission to popular 
vote: Thornton v. Territory, 3 W. T. 
482, 17 Pac. 896; Hindman v. Boyd, 42 
Wash. 17, 84 Pac. 609. 


92. HOUSE OF REPRESENTATIVES AND SENATE.—The house 
of representatives shall be composed of not less than sixty-three nor more 


an ninety-nine members. The number of senators shall not be more than 


one-half nor less than one-third of the number of members of the house of 
representatives. The first legislature shall be composed of seventy members 
of the house of representatives and thirty-five senators. 


Cited in 85 Wash. 263; 92 Wash. 542. 


§3. THE CENSUS.— The legislature shall provide by law for an 
enumeration of the inhabitants of the state in the year one thousand eight 
hundred and ninety-five, and every ten years thereafter; and at the first 
session after such enumeration, and also after each enumeration, made 
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by the authority of the United States, the legislature shall apportion and 

district anew the members of the senate and house of representatives, ac- 

cording to the number of inhabitants, excluding Indians not taxed, soldiers, 

sailors, and officers of the United States army and navy in active service. 
Cited in 15 Wash. 50; 92 Wash. 542. 


§ 4. ELECTION OF REPRESENTATIVES AND TERM OF OF- 
FICE.—Members of the house of representatives shall be elected in the year 
eighteen hundred and eighty-nine at the time and in the manner provided 
by this constitution, and shall hold their offices for the term of one year 
and until their successors shall be elected. 

Cited in 49 Wash. 72. 


§ 5. ELECTIONS, WHEN TO BE HELD.—The next election of the 
members of the house of representatives after the adoption of this constitu- 
tion shall be on the first Tuesday after the first Monday of November, eigh- 
teen hundred and ninety, and thereafter members of the house of repre- 
sentatives shall be elected biennially, and their term of office shall be two 
years; and each election shall be on the first Tuesday after the first Monday 
in November, unless otherwise changed by law. | 


§6. ELECTION AND TERM OF OFFICE OF SENATORS.—After 
the first election the senators shall be elected by single districts of convenient 
and contiguous territory at the same time and in the same manner as mem- 
bers of the house of representatives are required to be elected, and no 
representative district shall be divided in the formation of a senatorial dis- 
trict. They shall be elected for the term of four years, one-half of their 
number retiring every two years. The senatorial districts shall be numbered 
consecutively, and the senators chosen at the first election had by virtue of 
this constitution, in odd-numbered districts, shall go out of office at the end 
of the first year, and the senators elected in the even-numbered districts 
shall go out of office at the end of the third year. 

Cited in 4 Wash. 14; 92 Wash. 543. 


$ 7. QUALIFICATIONS OF LEGISLATORS.—No person shall be 
eligible to the legislature who shall not be a citizen of the United States and 
a qualified voter in the district for which he is chosen. 
Cited in 54 Wash. 463. 


§ 8. JUDGES OF THEIR OWN ELECTION AND QUALIFICA- 
TION—QUORUM.—Each house shall be the judge of the election, returns, 
and qualifications of its own members, and a majority of each house shall 
constitute a quorum to do business, but a smaller number may adjourn from 
dav to day and may compel the attendance of absent members in such man- 
ner and under such penalties as each house may provide. 

Cited in 60 Wash. 423. 


$9. RULES OF PROCEDURE.— Each house may determine the rules 
of its own proceedings, punish for contempt and disorderly behavior, and, 
with the concurrence of two-thirds of all the members elected, expel a mem- 
ber, but no member shall be expelled a second time for the same offense. 
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$10. ELECTION OF OFFICERS.—Each house shall elect its own 
officers, and when the lieutenant-governor shall not attend as president, or 
shall act as governor, the senate shall choose a temporary president. When 
presiding, the lieutenant-governor shall have the deciding vote in case of an 
equal division of the senate. 


Cited in 29 Wash. 340. 


§11. JOURNAL, PUBLICITY OF MEETINGS—ADJOURNMENTS. 
Each house shall keep a journal of its proceedings and publish the same, 
except such parts as require secrecy. The doors of each house shall be kept 
open, except when the public welfare shall require secrecy. Neither house 
shall adjourn for more than three days, nor to any place other than that 
in which they may be sitting, without the consent of the other. 

Cited in 88 Wash. 494. 


$12. SESSIONS, WHEN—DURATION.—The first legislature shall 
meet on the first Wednesday after the first Monday in November, A. D. 
1889. The second legislature shall meet on the first Wednesday after the first 
Monday in January, A. D. 1891, and sessions of the legislature shall be held 
biennially thereafter, unless specially convened by the governor, but the times 
of meeting of subsequent sessions may be changed by the legislature. After 
the first legislature the sessions shall not be more than sixty days. 


§13. LIMITATION ON MEMBERS HOLDING OFFICE IN TIE 
STATE—No member of the legislature during the term for which he is 
clected shall be appointed or elected to any civil office in the state which 
shall have been created, or the emoluments of which shall have been in- 
ereased, during the term for which he was elected. 


Cited in 107 Wash, 669—671, 673. 


914. SAME, FEDERAL OR OTHER OFFICE.—No person being a 
member of congress, or holding any civil or military office under the United 
States or any other power, shall be eligible to be a member of the legislature ; 
and if any person after his election as a member of the legislature shall be 
elected to congress or be appointed to any other office, civil or military, 
under the government of the United States, or any other power, his accept- 
ance thereof shall vacate his seat: Provided, that officers in the militia of the 
State who receive no annual salary, local officers, and postmasters, whose 
“¢mpensation does not execed three hundred dollars per annum, shall not be 
Ineligible. 


15. WRITS OF ELECTION TO FILL VACANCIES.—The governor 
shall issue writs of election to fill such vacancies as may occur in either 
house of the legislature. 


916. PRIVILEGES FROM ARREST.—Members of the legislature 
shall be privileged from arrest in all cases except treason, felony, and breach 
of the peace; they shall not be subject to any civil process during the session 


of the levislature, nor for fifteen days next before the commencement of each 
Session. 


61 


Ast. II, §§ 17-19 


$17. FREEDOM OF DEBATE. 


CONSTITUTION OF THE STATE OF WASHIN GTON. 


No member of the legislature shall 


be liable in any civil action or criminal ‘prosecution whatever for words 


spoken in debate. 


§18. STYLE OF LAWS.—The style of the laws of the state shall be: 
„Be it enacted by the legislature of the state of Washington’’; and no laws 


shall be enacted except by bill. 


§19. BILL TO CONTAIN ONE SUBJECT.—No bill shall embrace 
more than one subject, and that shall be expressed in the title. 


Cited in 1 Wash. 294, 307, 311, 387 ; 
2 Wash. 495; 3 Wash. 275; 6 Wash. 149; 
10 Wash. 149; 15 Wash. 10, 481; 17 Wash. 
450, 634; 19 Wash. 398, 443, 448; 21 
Wash. 383; 24 Wash. 256; 25 Wash. 126; 
28 Wash. 321; 31 Wash. 192; 35 Wash. 
166, 341; 36 Wash. 32, 537; 38 Wash. 312; 
39 Wash. 185; 40 Wash. 407; 41 Wash. 
4; 42 Wash. 193, 194, 499; 43 Wash. 664; 
46 Wash. 597; 48 Wash. 44. 7 1; 49 Wash. 
623; 50 Wash. 518; 54 Wash. 233; 66 
Wash. 230, 612, 613; 70 Wash. 529, 532; 
71 Wash. 596; 75 Wash. 85, 616; 76 Wash. 
317; 78 Wash. 105, 110, 111, 117; 79 
Wash. 231, 639; 80 Wash. 362; 81 Wash. 
491, 606; 82 Wash. 646; 83 Wash. 13; 86 
Wash. 434; 88 Wash. 469; 90 Wash. 
419—421; 91 Wash. 420, 423, 425; 94 
Wash. 415; 106 Wash, 545; 108 Wash. 
107; 109 Wash. 604, 685; 110 Wash. 483. 

SUBJECT AND TITLES OF ACTS.— 
Acts relating to one or more subjects: 
See Remington’s 
and cases cited. l l 

Expression in Title of subject of act in 
general: See Remington’s Digest, Statut., 
$14, and cases cited. See, also, State ex 
rel. Anderson v. Howell, 106 Wash, 542, 
181 Pac. 37; Fisher Flouring Mills Co. v. 
Brown, 109 Wash. 680, 187 Pac. 399. 
Amending or repealing acts: See 
Remington’s Digest, Statut., §15; Har- 
land v. Territory, 3 W. T. 131, 13 Pac. 
453; White v. Territory, 3 W. T. 397, 19 
Pac. 37; Rumsey v. Territory, 3 W. T 
332, 21 Pac. 152; Marston v. Humes, 3 
Wash. 267, 28 Pac. 520; State v. Halbert, 
14 Wash. 306, 44 Pac. 538; State v. Dil- 
lon, 14 Wash. 703, 46 Pac. 1119; Nolan, 
In re, 21 Wash. 395, 58 Pac. 222; Stato 
ex rel. Seattle Electrice Co. v. Superior 
Court, 28 Wash. 317, 68 Pac. 957, 92 Am. 
St. Rep. 831; State v. Scott, 32 Wash. 
279, 73 Pac. 365; Shortall v. Puget Sound 
Bridge & Dredging Co., 45 Wash. 290, 88 
Pac. 212, 122 Am. St. Rep. 899; Blalock 
v. Condon, 51 Wasb. 604, 99 Pac. 733; 
State ex rel. Golden Valley Irrigation Co. 
v. Superior Court, 67 Wash. 556, 122 
Pac. 19. 

Titles and provisions of acts relating to 
particular subjects: See Remington’s 
Digest, Statut., §§ 15-1—28. 


Digest, Statut., $$ 13, 13-1, 


g 15-1. In general: State v. Allen, 80 
Wash. 83, 141 Pac. 292. 


§ 16. Persons and personal rights 
and relations: O’Neill, In re, 41 Wash. 
174, 83 Pac. 104, 6 Ann, Cas. 869, 3 
L. R. A. (N. S.) 558. 


$ 16-1. Franchises, privileges and 
immunities: Ewing v. Seattle, 55 Wash. 
9, 104 Pac. 259. 

$ 17. Corporations and corporate 
officers: State v. Fraternal Knights and 
Ladies, 35 Wash. 338, 77 Pac. 500; State 
ex rel. Osborne ete. Co. v. Nichols, 38 
Wash. 309, 80 Pac. 462; State ex rel. 
Great Northern R. Co. v. Superior Court, 
68 Wash. 572, 123 Pac. 996, 40 L. R. A. 
(N. S.) 793; Davis-Kaser Co. v. Colonial 


Fire Underwriters’ Insurance Co., 91 
Wash. 383, 157 Pac. 870. 
$ 18. Occupations and employ- 


ments: State v. Sharpless, 31 Wash. 191, 
71 Pac. 737, 96 Am. St. Rep. 893; State 
ex rel. Smith v. Dental Examiners, 3l 
Wash. 492, 72 Pac. 110; State v. Ames. 
47 Wash. 328, 92 Pac. 137; State v. Poll- 
man, 51 Wash. 110, 98 Pac. 88; Lewer 
v. Cornelius, 72 Wash. 124, 129 Pac. 911; 
Peet v. Mills, 76 Wash. 437, 136 Pac. 
685, Ann. Cas. 1915D, 154, L. R. A. 
1916A, 358; State v. Seattle Taxicab & 
Transfer Co., 90 Wash. 416, 156 Pac. 837: 
State v. Ferry Line Auto Bus Co., 93 
Wash. 614, 161 Pac. 467. See, also: 
Archibald v. Northern Pac. R. Co., 108 
Wash. 97, 183 Pac. 95. 

$ 19. Rights of property, trans- 
fers and encumbrances: McKnight v. Me- 
Donald, 34 Wash. 98, 74 Pac. 1060; Goudy 
v. Meath, 38 Wash. 126, 80 Pac. 295; 
Seattle National Bank v. Ally, 66 Wash. 
610, 120 Pac. 94; Scott v. Stark, 75 
Wash. 610, 135 Pac. 643; Stewart v. 
Fitzsimmons, 86 Wash. 55, 149 Pac. 659: 
McMullen & Co. v. Croft, 92 Wash. 411, 
159 Pae. 375. 

§ 20. Contracts and rights and 
liabilities under contracts: Johnston v. 
Wood, 19 Wash. 441, 53 Pac. 707; Armour 
& Co. v. Western Const. Co., 36 Wash. 
529, 78 Pac. 1106. 

321. Civil remedies and proceed - 
ings: Marston v. Humes, 3 Wash. 267, 28 
Pac, 520; Maling v. Crummey, 5 Wash. 
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222, 31 Pae. 600; Swinburne v. Mills, 17 


Wash. 611, 50 Pac. 489, 61 Am. St. Rep. 
932; Fletcher v. Seattle, 43 Wash. 627, 
86 Pac. 1046, 88 Pac. 143; Bradley Eng. 


& Mach. Co. v. Muzzy, 54 Wash. 227, 
103 Pac. 37, 18 Ann. Cas. 1072; National 
Surety Co. v. Bratnober Lumber Co., 67 
Wash, 601, 122 Pac. 337. 

322. —— Crimes and criminal prosecu- 
tions and punishment: Rafferty, In re, 1 
Wash. 382, 25 Pac. 465; Hathaway v. Me- 
Donald, 27 Wash. 659, 68 Pac. 376, 91 
Am, St. Rep. 889; State v. Tieman, 32 
Wash, 294, 73 Pac. 375, 98 Am. St. Rep. 
854; State ex rel. Zenner v. Graham, 74 
Wash. 81, 74 Pac. 1058; State v. Moran, 
46 Wash. 596, 90 Pac. 1044; Donnellan, 
In re, 49 Wash. 460, 95 Pac. 1085; State 
v. Montgomery, 57 Wash. 192, 106 Pac. 
i11; State v. Blaine, 64 Wash. 122, 116 
Pac, 660; State v. George, 84 Wash. 113, 
146 Pac. 378. 

23. — Counties, towns and muni- 
cipal corporations: Commissioners of King 
County v. Davies, 1 Wash. 290, 24 Pac. 
540; State ex rel. Cole v. New Whatcom, 
3 Wash. 7, 27 Pac. 1020; Pacific American 
Fisheries v. Whatcom County, 69 Wash. 
“91, 124 Pac. 905; Hambach v. Ward, 69 
Wash. 351, 125 Pac. 140; State ex rel. 
Fugita v. Milroy, 71 Wash. 592, 129 Pae. 
384; Castle Rock v. Furth, 78 Wash. 47, 
138 Pae, 317. 

$24, —— Taxation and public funds: 
State ex rel. American Savings Union v. 
Whittlesey, 17 Wash. 447, 50 Pac. 119; 
Whites Estate, In re, 42 Wash. 360, 84 
Pat, 831; State ex rel. Wolfe v. Par- 
menter, 50 Wash. 164, 96 Pac. 1047, 19 
L. R. A. (N. S.) 707; Spokane & Inland 
Empire R. Co. v. Spokane County, 75 
Wash, 72, 134 Pac. 688. 

$ 25. — Schools and school districts: 
Van Houten v. Routhe, 1 Wash. 306, 25 
Pac, 728; State ex rel. Henry v. Me- 
Donald, 25 Wash. 122, 64 Pac. 912; 
(allvert v. Winsor, 26 Wash. 368, 67 
Pac. 91; State v. Packenham, 40 Wash. 
403, 82 Pac. 597; State ex rel. McFadden 
v. Shorrock, 55 Wash. 208, 104 Pac. 214; 
State ex rel. School District No. 56 v. 
Superior Court, 69 Wash. 189, 124 Pac. 
184, See, also: Swanson v. School Dist. 
No. 15, 109 Wash. 652, 187 Pac. 386. 

$26. — Public works and improve- 

ments: Yesler v. Seattle, 1 Wash. 308, 
25 Pae. 1014; Seymour v. Tacoma, 6 
Wash, 138, 32 Pac. 1077; Lancey v. 
King County, 15 Wash. 9, 45 Pac. 645, 
1 L. R. A. 817; Tacoma Land Co. v. 
Young, 18 Wash. 495, 52 Pac. 244; Lewis 
County v. Gordon, 20 Wash. 80, 54 Pac. 

19; Seattle & Lake Washington Water- 

way Co. v. Seattle Dock Co., 35 Wash. 
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503, 77 Pac. 845; State ex rel. Conner v. 
Superior Court, 81 Wash. 480, 143 Pac. 
112; Holzman v. Spokane, 91 Wash. 418, 
157 Pac. 1086. 

$ 27. Courts and judges: State ex 
rel. Dustin v. Rusk, 15 Wash. 403, 46 
Pac. 387; Bogue v. Seattle, 19 Wash. 396, 
53 Pac. 548; Grant v. Cole, 23 Wash. 542, 
63 Pac. 263; State ex rel. Lindsey v. 
Derbyshire, 79 Wash. 227, 140 Pac. 540; 
State ex rel. Fair v. Hamilton, 92 Wash. 
347, 159 Pac. 379. 

$ 28. Public officers: State ex rel. 
Griffith v. Newland, 37 Wash. 428, 79 Pac. 
983; State ex rel. Funke v. Board of 
Commrs., 48 Wash. 461, 93 Pac. 920; State 
ex rel. Zent v. Nichols, 50 Wash. 508, 97 
Pac. 728; Tabor v. Walla Walla, 77 Wash. 
579, 137 Pac. 1040. 

Validity of Acts a3 affected by expres- 
sion in title: See Remington’s Digest, 
Statut., §§ 29, 30; State v. Clark, 43 Wash. 
664, 86 Pac. 1067; Donnellan, In re, 49 
Wash. 460, 95 Pac. 1085; Jolliffe v. Brown, 
1 Wash. 155, 4 Pac. 149, 53 Am. St. Rep. 
868; Howlett v. Cheetham, 17 Wash. 626, 
50 Pac. 522. 


Invalidity of Acts relating to subjects 
not expressed in title: See Remington’s 
Digest, Statut., §31; Harland v. Terri- 
tory, 3 W. T. 131, 13 Pac. 453; State v. 
Halbert, 14 Wash. 306, 44 Pac. 538; 
Percival v. Cowychee & Wide Hollow Irr. 
Dist., 15 Wash. 480, 46 Pac. 1035; How- 
lett v. Cheetham, 17 Wash. 626, 50 Pac. 
522; Armour & Co. v. Western Const. Co., 
36 Wash. 529, 78 Pac. 1106; State ex rel. 
Henry v. Macdonald, 25 Wash. 122, 64 
Pac. 912; State ex rel. Nettleton v. Case, 
39 Wash. 177, 81 Pac. 554, 109 Am. St. 
Rep. 874, 1 L. R. A. (N. S.) 152; Ander- 
son v. Whatcom County, 15 Wash. 47, 45 
Pac. 665, 33 L. R. A. 137; Sengfelder v. 


Hill, 21 Wash. 371, 58 Pac. 250; State v. 


Clark, 43 Wash. 664, 86 Pac. 1067. 


Invalidity of Provisions not expressed 
in title of act: See Remington's Digest, 
Statut., §32; State v. Tieman, 32 Wash. 
294, 73 Pac. 375, 98 Am. St. Rep. 854; 
State v. Poole, 42 Wash. 192, 84 Pac. 
727; State ex rel. Matson v. Superior 
Court, 42 Wash. 491, 85 Pae. 264; State 
v. Merchant, 48 Wash. 69, 92 Pae. 890: 
Blalock v. Condon, 51 Wash. 604, 99 Pac. 
733; State ex rel. Arnold v. Mitchell, 55 
Wash. 513, 104 Pac. 791. 


Construction of constitutional provi- 
sions relative to titles of statutes. 

3 Cas. 584; Ann. Cas. 1915A, 

Constitutionality of statute having 
title more comprehensive than act 
itself. Ann. Cas. 1912A, 103. 


ART. II, §§ 20-25 CONSTITUTION OF THE STATE OF WASHINGTON. 


§ 20. ORIGIN AND AMENDMENT OF BIDLS.—Any bill may origi- 
nate in either house of the legislature, and a bill passed by one house may 
be amended in the other. 


$ 21. YEAS AND NAYS.—The yeas and nays of the members of either 
house shall be entered on the journal on the demand of one-sixth of the 
members present. 


§ 22. PASSAGE OF BILLS.—No bill shall become a law unless, on its 
final passage, the vote be taken by yeas and nays, the names of the members 
voting for and against the same be entered on the journal of each house, 
and a majority of the- members elected to each house be recorded thereon 
as voting in its favor. 


Cited in 88 Wash. 495. 


§ 23. COMPENSATION OF MEMBERS.— Each member of the legis- 
Jature shall receive for his services five dollars for each day’s attendance 
during the session, and ten cents for every mile he shall travel in going to 
and returning from the place of mecting of the legislature, on the most 


usual route. 


$ 24. LOTTERIES AND DIVORCE.—The legislature shall never au- 
thorize any lottery, or grant any divorce. 


Cited in 19 Wash. 40. matrimonx: Maynard v. Hill, 2 W. T. 
This section is mandatory and self 321, 5 Pac. 717. 
executing and prohibitory of lotteries for The marriage relation being a status, 


any purpose, charitable or otherwise: rather than a contract, its dissolution by 

Seattle v. Chin Let, 19 Wash. 38, 52 Pac. the legislature is not the impairment of 

324. the obhyation of a contract: Id.; see 
The organic act of the territory of Ore- Maynard v. Valentine, 2 W. T. 1, 3 Pac. 

gon authorized a special act of the legis- 195. 

lature divorcing parties from the bonds of 


$ 25. EXTRA COMPENSATION, PROHIBITED. — The legislature 
shall never grant any extra compensation to any public officer, agent, ser- 
vant, or contractor after the services shall have been rendered or the con- 
tract entered into, nor shall the compensation of any public officer be in- 
creased or diminished during his term of office. 
See infra, Art. III, § 25, compensation of state officers. 


Cited in 4 Wash. 92; 6 Wash. 208; 7 This section does not prohibit the legis- 
Wash. 450; 9 Wash. 232; 19 Wash. 488; lature, or either branch, from granting 
21 Wash. 439; 22 Wash. 268; 47 Wash. an employee compensation for services 
375; 48 Wash. 465; 54 Wash. 456; 107 performed in addition to the regular 
Wash. 610; 108 Wash. 136; 111 Wash. duties for whieh he was employed: State 


212, 250; 113 Wash. 582. ex rel. Eshelman v. Cheetham, 21 Wash. 
Increase or reduction of compensation, 437, 58 Pae. 771. 

in general: See Remington's Digest, Of- The allowance of witness fees to a 

ficers, §43, and cases cited; Municipal policeman is permissible under this se^- 

Corporations, § 71, and cases cited. tion: State v. Saillard, 27 Wash. 267, 60 
This section does not apply to officers Pac. 651. 

who receive specifie fees for specific ser- Laws of 1907, changing the title of the 


viees, and accordingly the fees of justices county surveyor to county engineer, and 
and constables may be reduced by a law changing his compensation from $5 per 
passed subsequently to their election and dav for the time employed to a fixed 
qualification: State ex rel. Thurston salary per year, violates this section: 
County v. Grimes, 7 Wash. 445, 35 Pae. State ex rel. Funke v. Board of Commrs., 
361. 48 Wash. 461, 93 Pac. 920, 
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A legislative act which provides that 


the county treasurer shall be charged with 


the duty of assessing and collecting city 
taxes, and that the city shall pay him 
therefor the sum of $500 per year, does 
not violate this section: State ex rel. 
Seattle v. Carson, 6 Wash. 250, 33 Pac. 
428, See Rohde v. Seavey, 4 Wash. 91, 
29 Pac. 768, question as to justices’ of 
the peace salaries in cities over five 
thousaud inhabitants raised, but not de- 
eided. 

Attorneys’ fecs paid by delinquent tax- 
pavers upon collections made by county 
attorneys under Laws of 1891, page 321, 
105, cannot be allowed as extra compen- 
sation under this section: Spokane County 
v. Allen, 9 Wash. 229, 232, 37 Pac. 428, 
43 Am. St. Rep. 830, affirming and dis- 
tinguishing State ex rel. Seattle v. Car- 
son, 6 Wash. 250, 33 Pac. 428. 

A law requiring the city council in 
cities of the third class to sit as a board 
of equalization, for which they may re- 
ceive compensation, merely imposes a 
special duty, and the repeal of such law 
does not violate the provisions of this 
section: Heilig v. Puyallup City Council, 
7 Wash. 29, 34 Pac. 164. 

The allowance of a deputy to a county 
oeer does not violate the provisions of 
this section as to increasing compensation 
of an oficer during his term: Nelson v. 
Trov, 11 Wash. 435, 39 Pae. 974. 

The state treasurer is not entitled to 
compensation in addition to his salary for 
‘errices in disposing of the securities de- 
posited with him by a foreign insurance 
ccmpany as trustee for the policy-holders: 
te v. Millett, 19 Wash. 486, 53 Pac. 


As to members of a city council, see 
Tacoma v. Lillis, 4 Wash. 797, 31 Pac. 
=. s L. R. A. 372; James v. Seattle, 
a ash. 654, 62 Pac. 84, 79 Am. St. Rep. 


Wi, 


Where the commissioner of public lands, 


ART. II, § 26 


an office created by the constitution, was 
elected for the term of four years, and 
served for two years drawing a salary 
under the general appropriation acts, 
which for ten years theretofore allowed a 
salary of $2,000 per annum, his salary 
cannot be increased during his term by a 
general act fixing his compensation at 
$3,000, even if the same were the first 
general act fixing his salary: State ex rel. 
Ross v. Clausen, 47 Wash. 607, 92 Pac. 
453. 

The salary of a county officer cannot 
be increased during his term by reason 
of an increase in the population of the 
county: State ex rel. Maltby v. Will, 
54 Wash. 453, 103 Pac. 479, 104 Pac. 797. 

This section prohibits the increase of 
Port Commissioners’ salary under L. 17, 
p. 502, §2: State ex rel. Port of Seattle 
v. Wardall, 107 Wash. 606, 182 Pac. 67. 

Power of courts to inquire as to in- 
creases of compensation by legislature: 
State ex rel. Govan v. Clausen, 108 Wash. 
133. 183 Pac. 115. 

The state labor commissioner's salary 
could not be inereased during his term 
of office, by reason of his increase of 
duties by §7727 et seq.: State ex rel. 
Younger v. Clausen, 111 Wash. 241, 190 
Pac, 324. 

This section has no application to com- 
pensation granted under the soldiers’ 
bonus act, $ 10743-1: State ex rel. Hart 
v. Clausen, 113 Wash. 570, 194 Pae. 793. 


*. 


Constitutional prohibition against in- 
crease of compensation of officer 
during term as applicable whero 
new duties are imposed after tak- 
ing office. 18 Ann. Cas. 403; Ann. 
Cas. 19185, 1062; L. R. A. 1918E, 
761. 


Constitutional prohibition against 
change of salary of officer during 
term as affecting fees. 23 L. R. A. 
609. 


§26. SUITS AGAINST THE STATE. — The legislature shall direct by 


state, 


Cited in 2 Wash. 497; 18 Wash. 75; 
— 291; 68 Wash. 331; 86 Wash. 


Claims and Liability and Consent of 
State to be Sued, in General.— The word 
claim” used in the statute must be held 
to mean “cause of action”: Northwestern 
t Pac. Hypotheek Bank v. State, 18 Wash. 
3, 30 Pae. 586, 42 L. R. A. 33. 


* state is not liable for damages suf- 
3 by an individual by reason of the 
meg, gence or malfeasance of one of its 


Rem. Wash. Code, Vol. I—5 


aw in what manner and in what courts suits may be brought against the 


officers in the absence of a statute making 
it liable for such damages: Billings v. 
State, 27 Wash. 288, 67 Pac. 583. 

The state dental board has incidental 
capacity to be sued by individuals, inde- 
pendently of statute, as a corporation sub 
modo: Stern v. State Board of Dental 
Examiners, 50 Wash. 100, 96 Pac. 693. 

No cause of action is created or lia- 
bility imposed upon the state by this 
section: Riddoch v. State, 68 Wash. 329, 
192 Pac. 450, Ann. Cas. 1913E, 1033, 42 
L. R. A. (N. S.) 251. 
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Conditions precedent to action against Effect of statute permitting state to 
state: See Nye v. Kelly, 19 Wash. 73, be sued upon the question of its 
52 Pac. 528. liability for negligence or tort. 

The state auditor cannot plead an off- 13 L. R. A. 1276, 


set in favor of the state against a county 
when mandamused at the suit of the 
county to issue warrants for the amount 
of school funds duly apportioned to the 


Liability of state or its officers to 
action for specific performance of 
contract. 5 Ann. Cas. 295. 


e 2 d 

county: State ex rel. Tanner v. Cheetham, TAN Me ep 3 3 

23 Wash. 666, 63 Pac. 552. permitting action against state. 
This section does not create any cause 42 L. R. A. (N. S.) 256 

of action or impose any liability: Rid- ee l 


dock v. State, 68 Wash. 329, 123 Pac. 450. 


§ 27. ELECTIONS—VIVA VOCE VOTE.—In all elections by the legis- 


lature the members shall vote viva voce, and their votes shall be entered 
on the journal. 


§ 28. SPECIAL LEGISLATION.—The legislature is prohibited from 
enacting any private or special laws in the following cases. 

1. For changing the names of persons, or constituting one person the 
heir at law of another. 

2. For laying out, opening, or altering highways, except in cases of 
state roads extending into more than one county, and military roads to aid 
in the construction of which lands shall have been or may be granted by 
congress. | | 

3. For authorizing persons to keep ferries wholly within this state. 

4. For authorizing the sale or mortgage of real or personal property 
of minors, or others under disability. 

5. For assessment or collection of taxes or for extending time for 
collection thereof. 

6. For granting corporate powers or privileges. 

7. For authorizing the apportionment of any part of the school fund. 

8. For incorporating any town or village, or to amend the charter 
thereof. | 

9. From giving effect to invalid deeds, wills, or other instruments. 

10. Releasing or extinguishing, in whole or in part, the indebtedness, 
liability, or other obligation of any person or corporation to this state, or to 
any municipal corporation therein. 

11. Declaring any person of age, or authorizing any minor to sell, lease, 
or encumber his or her property. 

12. Legalizing, except against the state, the unauthorized or invalid 
act of any officer. 

13. Regulating the rate of interest on money. 

14. Remitting fines, penalities, or forfeitures. 

15. Providing for the management of common schools, 

16. Authorizing the adoption of children. 

17. For limitation of civil or criminal action. 

18. Changing county lines, locating or changing county seats: Provided, 
This shall not be construed to apply to the creation of new counties, 


See Art. XI, § 10. 


Cited in 3 Wash. 11; 7 Wash. 231, 232; 79 Wash. 231; 95 Wash. 221; 109 Wash. 
15 Wash. 140; 33 Wash. 503; 43 Wash. 657. 
64; 64 Wash. 73, 74; 69 Wash. 293, 294; 
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GENERAL AND SPECIAL OR LOCAL 
LAWS.—Creation and regulations of cor- 
porations and corporate offices: See Rem- 
ington’s Digest, Statut., 58 9-1— 12; State 
ex rel. Webster v. Superior Court, 67 Wash. 
37, 120 Pac. 861, Ann. Cas. 1913D, 78, 
L. R. A. 19150, 287. 


$10. Regulation of government and af- 
fairs of counties, towns and municipalities 
in general: Newman v. North Yakima, 7 
Wash. 220, 34 Pac. 921; Terry v. King 
County, 43 Wash. 61, 86 Pac. 210, 9 Ann. 
Cas. 1170; State ex rel. Hunt v. Tausick, 
64 Wash. 69, 116 Pac. 651, 35 L. R. A. 
(N. S.) 802; State ex rel. Moulsby v. 
Fleming, 88 Wash. 583, 153 Pac. 347; 
Young Men’s Christian Assn. v. Parish, 
S9 Wash. 495, 154 Pac. 785, L. R. A. 
1916D, 272; Orrock v. South Moran Town- 
ship, 97 Wash. 144, 165 Pac. 1096. 


§11. Establishment and regulation of 
drains and other public works: Lewis 
County v. Gordon, 20 Wash. 80, 54 Pac. 779; 
Skagit County v. McLean, 20 Wash. 92, 
51 Pac. 781. 


12. Curative statutes: Baker v. 
Seattle, 2 Wash. 576, 27 Pac. 462. 

Special municipal charters: See Rem- 
ington’s Digest, Const. Law, § 99; Alger v. 
Hill, 2 Wash. 344, 27 Pae. 922; Denver v. 
Spokane Falls, 7 Wash. 226, 34 Pac. 926. 

The contention that by the terms of the 
act under which Disfrict No. 10 was in- 
corporated a different and better system 
of education was provided for cities than 
was enjoyed by the rest of the state, 
amounting to special legislation, will not 
be sustained: Holmes & Bull Furn. Co. v. 
Hedges, 13 Wash. 696, 707, 43 Pac. 944. 

A law is not necessarily a general law 
merely because it applies to all com- 
munities in the state similarly situated: 
Denver v. Spokane Falls, 7 Wash. 226, 
34 Pac. 926. 

As to regulation of government and 
affairs of counties, towns and municipali- 
ties, see Newman v. North Yakima, 7 
Wash, 220, 34 Pac. 921. 

Laws of 1903, page- 209, chapter 115, 
appropriating certain sums for the con- 
struction of armories in three specified 
cities, violates the provisions of subdivi- 
sion 6 of this section: Terry v. King 
County, 43 Wash. 61, 86 Pac. 210, 9 Ann. 
Cas. 1170. 

A law conferring the right of eminent 
domain upon boom companies does not 
violate subdivision 6 of this section: 
North River Boom Co. v. Smith, 15 Wash. 
138, 45 Pac. 750. 

The drainage act of 1895, page 143, 
granting the power of eminent domain, 
applying alike to all lands and persons 
similarly situated, is not special legisla- 
tion: Lewis County v. Gordon, 20 Wash. 
80, 54 Pac. 779; Skagit County v. Me- 
Lean, 20 Wash. 92, 54 Pac. 781. 
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A law authorizing the validation of in- 
valid warrants of a city is not special 
legislation, but is a curative act, ap- 
plicable only to what has been done be- 
fore the date of the act: Baker v. 
Seattle, 2 Wash. 576, 27 Pac. 462; Hunt 
v. Fawcett, 8 Wash. 396, 36 Pac. 318. 
And so, of a law authorizing a municipal 
corporation to assume and ratify an in- 
debtedness created by the residents of a 
de facto municipality: State ex rel. 
Traders’ Bank v. Winter, 15 Wash. 407, 
46 Pac. 644. And the legislature may 
authorize the payment of an indebtedness 
incurred under an unconstitutional law: 
Lewis County v. Gordon, 20 Wash. 80, 
54 Pac. 779; Skagit County v. McLean, 
20 Wash. 92, 54 Pac. 781; State ex rel. 
Latimer v. Henry, 28 Wash. 38, 68 Pac. 
368. Or the legislature may validate 
municipal contracts entered into by a de 
facto municipality: Pullman v. Hungate, 
8 Wash. 519, 36 Pac. 483; State ex rel. 
Hemen v. Ballard, 16 Wash. 418, 47 Pac. 
970; Abernethy v. Medical Lake, 9 Wash. 
112, 37 Pac. 306. 

The power to create municipal corpora- 
tions is vested exclusively in the legis- 
lature: Territory ex rel. Kelly v. Stewart, 
1 Wash. 98, 23 Pac. 405, 8 L. R. A. 106; 
Ferguson v. Snohomish, 8 Wash. 668, 36 
Pac. 969, 24 L. R. A. 795; State ex rel. 
Traders’ Bank v. Winter, 15 Wash. 407, 
46 Pac. 644. 

Under the provisions of our state con- 
stitution the power is delegated to cities 
of the first class to frame charters for 
their own government, subject to the 
general laws of the state: Reeves v. 
Anderson, 13 Wash. 17, 42 Pac. 625; 
Scurry v. Seattle, 8 Wash. 278, 36 Pac. 
145. 

The prohibition of the state constitu- 
tion against special legislation incorporat- 
ing cities and towns is prospective in its 
Operation, and does not affect existing 
special charters: Tacoma Land Co. v. 
Pierce County, 1 Wash. 482, 25 Pac. 904. 

Chapter 3, Laws of 1917, page 2, com- 
pelling Pierce county to levy a tax for 
the purpose of acquiring a federal mobili- 
zation training camp and supply station 
for the federal army and other military 
organizations under the federal govern- 
ment, does not violate this section: State 
ex rel. Board of Commissioners of Pierce 
County v. Clausen, 95 Wash. 214, 163 
Pac. 744. 

Section 4706, infra, prohibiting actions 
against school districts relating to cer- 
tain matters does not violate this sec- 
tion: Swanson v. School Dist. No. 15, 109 
Wash. 652, 187 Pac. 386. 

What constitutes “local” statute. 4 
Ann. Cas. 659. 
Province of legislature to determine 
whether special law is necessary in 
given case. 6 Ann. Cas. 926. 


ArT. II, 58 29-88 CONSTITUTION OF THE STATE OF WASHINGTON. 


§29. CONVICT LABOR.—After the first day of January, eighteen 
hundred and ninety, the labor of convicts of this state shall not be let out 
by contract to any person, copartnership, company, or corporation, and the 
Jegislature shall by law provide for the working of convicts for the benefit 
of the state. 


$ 30. BRIBERY OR CORRUPT SOLICITATION.—The offense of cor- 
rupt solicitation of members of the legislature, or of public officers of the 
state or any municipal division thereof, and any occupation or practice of 
solicitation of such members or officers to influence their official action, shall 
be defined by law, and shall be punished by fine and imprisonment. Any 
person may be compelled to testify in any lawful investigation or judicial 
proceeding against any person who may be charged with having committed 
the offense of bribery or corrupt solicitation, or practice of solicitation, and 
shall not be permitted to withhold his testimony on the ground that it may 
criminate himself or subject him to public infamy, but such testimony shall 
not afterwards be used against him in any judicial proceeding, except for 
perjury in giving testimony; and any person convicted of either of the 
offenses aforesaid shall, as part of the punishment therefor, be disqualified 
from ever holding any position of honor, trust, or profit in this state. A 
member who has a private interest in any bill or measure proposed or pend- 
ing before the legislature shall disclose the fact to the house of which he is 
a member, and shall not vote thereon. 

Cited in 67 Wash. 520. 


§ 31. LAWS, WHEN TO TAKE EFFECT.—No law, except appropria- 
tion bills, shall take effect until ninety days after the adjournment of the 
session at which it was enacted, unless in case of any emergency (which 
emergency must be expressed in the preamble or in the body of the act) the 
legislature shall otherwise direct by a vote of two-thirds of all the members 
elected to each house; said vote to be taken by yeas and nays and entered on 
the journals. 


Cited in 24 Wash. 419; 25 Wash. 612; Conclusiveness of legislative declara- 
305, 310; 106 Wash. 545. Effect of declaring an emergency in 


the enactment of a law without 


Time of taking effect, in general. See declaring it free from the opera- 
Remington's Digest, Statut., 88 78—81, tion of the referendum. 7 A. L. R. 
and cases cited. 530. 


§ 32. LAWS, HOW SIGNED.—No bill shall become a law until the 
same shall have been signed by the presiding officer of each of the two 
houses in open session, and under such rules as the legislature shall prescribe. 

An enrolled bill properly certified is intent when there was an ambiguity. If 
conclusive, and courts cannot inquire into it appears from the history of the act 
the proceedings before its passage: State that a clause repealing a former act was 
ex rel. Reed v. Jones, 6 Wash. 452, 32 included through inadvertence, such clause 
Pac. 201, 23 L. R. A. 340. Distinguished will be held qualified by the intention of 
in Scouten v. Whatcom, 33 Wash. 273, the legislature as manifested in other 
74 Pac. 389, allowing the enrolled bill to parts of the same act: Howlett v. Cheet- 
be impeached to determine the legislative ham, 17 Wash. 626, 50 Pac. 522. 


§ 33. OWNERSHIP OF LANDS BY ALIENS, PROHIBITED—ExX. 
CEPTIONS.—The ownership of lands by aliens, other than those who jn 
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CONSTITUTION OF THB STATE OF WASHINGTON. ART. IT, §§ 34, 35 


200d faith have declared their intention to become citizens of the United 


States, is prohibited in this 
under mortgage or in 


state, except where acquired by inheritance, 
good faith in the ordinary course of justice in the 


collection of debts; and all conveyances of lands hereafter made to any 


alien directly, 
provisions of this section 


or in trust for such alien, shall be void: Provided, that the 
shall not apply to lands containing valuable de- 


posits of minerals, metals, iron, coal, or fire clay, and the necessary land for 


mulls and machinery to be 


used in the development thereof and the manu- 


facture of the products therefrom. Every torporation, the majority of the 


capital stock of which is 
the purposes of this prohibition. 


Cited in 16 Wash. 167, 172, 375; 18 
Wash. 664; 19 Wash. 85; 29 Wash. 230; 
33 Wash. 546; 45 Wash. 340 ; 46 Wash. 
105, 221; 81 Wash. 163; 84 Wash. 143; 
ug Wash, 345, 346, 351; 113 Wash. 91, 
) 


In general: See- Remington’s Digest, 
Aliens, §3, and cases cited. 

Under this section a lease of lands for 
è period of ninety-nine years is for such 
an unreasonable term as to fall within the 
meaning and spirit of the constitutional 
prohibition against alien ownership: State 
ex rel. Winston v. Morrison, 18 Wash. 
661, 52 Pac. 228. 

And a lease of forty-five years made 
to a eorporation becomes void upon a 
majority of the stock being conveyed to 
aliens: State ex rel, Winston v. Hudson 
Land Co, 19 Wash. 85, 52 Pac. 574, 40 

R. A. 430. 

But a deed to an alien of mortgaged 
lands, in satisfaction of a bona fide mort- 
gage debt is not void: Oregon Mortgage 
Co. v, Carstens, 16 Wash. 165, 47 Pac. 
"1,35 L. R. A. 841. 

his constitutional inhibition against 
the ownership of lands by corporations, 
he majority of whose stock is held by 
siens, applies to the acquisition of a right 

"ay for a water flume: State ex rel. 
Morrel] y, Superior Court, 33 Wash. 542, 
74 Pac, 686. . 

bot the inhibition of this section places 
nO restriction upon the granting of fish- 
mg licenses to such a corporation: See 
054 DBB v. Anacortes P. Go., 29 Wash. 
“5 69 Pac, 776. An alien can acquire 


owned by aliens, shall be considered an alien for 


land in this state containing deposits of 
limestone, silica and silicated rock, such 
deposits being minerals within the mean- 
ing of this section, and not to be re- 
stricted by the words “metals, iron, coal 
or fireclay”: State ex rel. Atkinson v. 
Evans, 46 Wash. 219, 89 Pac. 565, 10 
L. R. A. (N. S.) 1163. 

One who conveys land to an alien has 
no right to the property since only the 
state can raise objection to the alien own- 
ership of real property: Abrams v. State, 
45 Wash. 327, 88 Paec. 327, 122 Am. St. 
Rep. 914, 13 Ann. Cas. 527, 9 L. R. A. 
(N. S.) 186; Prentice v. How, 84 Wash. 
136, 146 Pac. 388. 

Grantees of an owner who leased the 
property to an alien, a Japanese citizen, 
cannot resist claims to the property in a 
suit for specific performance brought by 
an assignee of the lessee, an American 
citizen on the constitutional ground that 
Ownership of lands by aliens is pro- 
hibited in this state: Keene y. Zindorf, 
81 Wash. 152, 142 Pac. 484. 

“Good faith,” under this section, was 
not shown where the applicant evaded 
military duty: State ex rel. Tanner v. 
Staeheli, 112 Wash. 344, 192 Pac. 991; 
State ex rel. Tanner v. Rychen, 113 
Wash. 90, 193 Pac. 220. 


Inheritanee by or from aliens as 
Proper subject of treaty regulation. 
4 A. L. R. 1391; Ann. Cas. 19124A, 
1100; 32 L. R. A. 177; L. R. A. 
I915E, 327. 

Right of alien enemy to take by in- 
heritance. 11 A. L. R. 162. 


non 34. BUREAU OF STATISTICS, AGRICULTURE AND IMMIGRA. 


bureay 
the legislature may provide. 


Necegga 


—There shall be established in the office of the Secretary of state a 
of statistics, agriculture, and immigration, under such regulations as 


335. PROTECTION OF EMPLOYEES.—The legislature shall pass 
ry laws for the protection of Persons working in mines, factories, and 


we employments dangerous to life or deleterious to health, and fix pains 
^d penalties for the enforcement of the same. 


Police 
Caseg n 


in general: See Remington's Digest, Const. Law, §§ 43—5ʃ, 
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ArT. II, §§ 36-39 CONSTITUTION OF THE STATE OF WASHINGTON. 


§ 36. WHEN BILLS MUST BE INTRODUCED.—No bill shall be con- 
sidered in either house unless the time of its introduction shall have been 
at least ten days before the final adjournment of the legislature, unless the 
legislature shall otherwise direct by a vote of two-thirds of all the members 
elected to each house, said vote to be taken by yeas and nays and entered 


upon the journal, or unless the same be at a special session. 


§37. REVISION OR AMENDMENT.—No act shall ever be revised or 
amended by mere reference to its title, but the act revised or the section 
amended shall be set forth at full length. 


Cited in 9 Wash. 65; 14 Wash. 486; 26 
Wash. 482; 32 Wash. 281, 473; 40 Wash. 
457; 50 Wash. 520; 51 Wash. 17; 55 Wash. 
517; 59 Wash. 77; 62 Wash. 125; 64 
Wash. 81; 68 Wash. 56; 70 Wash. 530; 
78 Wash. 105, 110; 80 Wash. 362; 82 


Wash. 647; 83 Wash. 53; 91 Wash. 420, 
425; 92 Wash. 46, 354; 107 Wash. 166; 
109 Wash. 657. 

Amendment or revision in general: See 
Remington’s Digest, Statut., §§ 33—36, 
and cases cited. 


§ 38. LIMITATION ON AMENDMENTS.—No amendment to any bill 
shall be allowed which shall change the scope and object of the bill. 
Cited in 64 Wash. 81; 80 Wash. 362; 106 Wash. 545. 


$39 FREE TRANSPORTATION TO PUBLIC OFFICERS PRO- 


HIBITED.—It shall not be lawful for any person holding public office in 
this state to accept or use a pass or to purchase transportation from any 
railroad or other corporation, other than as the same may be purchased by the 
general public, and the legislature shall pass laws to enforge this provision. 

Cited in 45 Wash. 584. railroad transportation to publie 


Constitutional or statutory provisions oflicers. 17 Ann. Cas. 662; Ann. 
against gift or receipt of free Cas. 1915D, 559. 


ARTICLE III. 
The Executive. 
Cited in 68 Wash. 150; 102 Wash. 474. 
$1. EXECUTIVE DEPARTMENT.— The executive department shall 
consist of a governor, lieutcnant-governor, secretary of state, treasurer, 
auditor, attorney general, superintendent of public instruction, and a com- 


missioner of public lands, who shall be severally chosen by the qualified 
electors of the state at the same time and place of voting as for the members 


of the legislature. 


Cited in 4 Wash. 25, 26; 28 Wash. 497; 
33 Wash. 459; 47 Wash. 608; 59 Wash. 
493; 74 Wash. 579; 79 Wash. 638. 


The language of this section is manda- 
tory: State v. Womack, 4 Wash. 19, 29 
Pac. 939. 


A member of the state board of educa- 
tion is an executive officer within the 
meaning of this section: Id.; State ex rel. 
Stearns v. Smith, 6 Wash. 496, 33 Pac. 
974. 


This section does not limit the executive 
officers of the state to those enumerated 
therein. The object was to classify the 
executive department, rather than to ex- 
clusively establish its officers: State v. 
Womack, supra. 

By this section, the function of the 
attorney general is to represent the state 
in legal matters, and actions in the name 
of the state are contemplated: State v. 
Asotin County, 79 Wash. 634, 140 Pac. 
914. 
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CONSTITUTION OF THB STATE OF WASHINGTON. Arr. III, §§ 2-8 


$2, GOVERNOR, TERM OF OFFICE.—The supreme executive power 
of this state shall be vested in a governor, who shall hold his office for a term 
of four years, and until his successor is elected and qualified. 


Cited in 28 Wash. 16, 498; 29 Wash. 337. executive: State v. Womack, 4 Wash. 19, 

Under this section the governor is to 29 Pac. 939; see State ex rel. Stearns v. 
be considered the head of the executive Smith, 9 Wash. 195, 37 Pac. 295; State ex 
department, in which department other rel. Stearns v. Smith, 6 Wash. 496, 33 
olieers may exist whose functions are Pac. 974. 


§3. OTHER EXECUTIVE OFFICERS, TERMS OF OFFICE.—The 
lieutenant-governor, secretary of state, treasurer, auditor, attorney general, 
superintendent of public instruction, and commissioner of public lands shall 
hold their offices for four years respectively, and until their successors are 
elected and qualified. 

Cited in 4 Wash. 26; 28 Wash. 16; 29 Wash. 338; 59 Wash. 494. 


§4. RETURNS OF ELECTIONS, CANVASS, ETC.—The returns of 
every election for the officers named in the first section of this article shall 
be sealed up and transmitted to the seat of government by the returning 
officers, directed to the secretary of state, who shall deliver the same to the 
speaker of the house of representatives at the first meeting of the house 
thereafter, who shall open, publish, and declare the result thereof in the 
presence of a majority of the members of both houses. The person having 
the highest number of votes shall be declared duly elected, and a certificate 
thereof shall be given to such person, signed by the presiding officers of both 
houses; but if any two or more shall be highest and equal in votes for the 
same office, one of them shall be chosen by the joint vote of both houses. 
Contested elections for such officers shall be decided by the legislature in 
such manner as shall be decided by law. The terms of all officers named 
in section one of this article shall commence on the second Monday in Jan- 
uary after their election, until otherwise provided by law. 


95. GENERAL DUTIES OF GOVERNOR.—The governor may re- 
quire information in writing from the officers of the state upon any subject 
relating to the duties of their respective offices, and shall see that the laws 
are faithfully executed. 

Cited in 19 Wash. 637; 28 Wash. 498; 89 Wash. 184, 185. 


§6. MESSAGES.—He shall communicate at every session by message 
to the legislature the condition of the affairs of the state, and recommend 
such measures as he shall deem expedient for their action. 


97. EXTRA LEGISLATIVE SESSIONS.—He may, on extraordinary 
Ocasions, convene the legislature by proclamation, in which shall be stated 
the purposes for which the legislature is convened. - 


Cited in 35 Wash. 130. ernor power to do so: State v. Fair, 35 
This section does not restrict legislative Wash. 127, 76 Pac. 731, 102 Am. St. Rep. 
action at an extra session to the purposes 897. 
for which it was called, nor has the gov- 


88. COMMANDER-IN-CHIEF.—He shall be commander-in-chief of 
the military in the state, except when they shall be called into the service of 
the United States. 
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Arr. III, §§ 9-12 CONSTITUTION OF THD STATE OF WASHINGTON. 


§9. PARDONING POWER.—The pardoning power shall be vested in 
the governor, under such regulations and restrictions as may be prescribed 


by law. | 
Cited in 3 Wash. 611; 20 Wash. 79; 47 not binding on the governor: State ex 

Wash. 280. rel. Rogers v. Jenkins, 20 Wash. 78, 54 
This section is not violated by Laws of Fac. 765. 

1890, page 276, §17, authorizing trustees Pardoning power of governor as Con- 

of the reform school to return an incor- fined to offenses against state. 19 

rigible youth to the committing court for Ann. Oas. 115; Ann. Cas. 19144, 

discharge or sentence: Mason, In re, 3 484. 

Wash. 609, 28 Pac. 1025. Power of lieutenant-governor or gov- 
By Ballinger's Code, seetions 204—208, ernor pro tem. to pardon. 47 

establishing the state board of pardons, L. R. A. (N. S.) 1036. 

the legislature did not intend to abrogate Constitutionality of restrictions upon 

the pardoning powers of the governor, ”  governor’s pardoning power. L. B. 

and recommendations of the board are A. 1915F, 519. 


. 


§10. VACANCY IN.—In case of the removal, resignation, death, or 
disability of the governor, the duties of the office shall devolve upon the 
lieutenant-governor, and in case of a vacancy in both the offices of governor 
and leutenant-governor, the duties of governor shall devolve upon the sec- 
retary of state, who shall act as governor until the disability be removed or a 
governor be elected. 

This section is amended: See 6th Amendment. 

Cited in 29 Wash. 338. of governor required to be filled by an 

Upon the death of the governor the election; and in such case the office of 
duties of the office devolve upon the lieu- lieutenant-governor does not thereby be- 


tenant-governor for the balance of the come vacant: State ex rel. Murphy v. Mc- 
term, and there is no vacancy in the office Bride, 29 Wash. 335, 70 Pac. 25. 


§11. REMISSION OF FINES AND FORFEITURES.—The governor 
shall have power to remit fines and forfeitures, under such regulations as 
may be prescribed by law, and shall report to the legislature at its next 
meeting each case of reprieve, commutation, or pardon granted, and the 
reasons for granting the same, and also the names of all persons in whose 
favor remission of fines and forfeitures shall have been made, and the several 
amounts remitted, and the reasons for the remission. 


Cited in 20 Wash. 79. Power of executive to remit fines 
and forfeitures. 17 Ann. Cas. 603. 


$12. VETO POWER.—Every act which shall have passed the legis- 
lature shall be, before it becomes a law, presented to the governor. If he 
approves, he shall sign it; but if not, he shall return it, with his objections, 
to that house in which it shall have originated, which house shall enter the 
objections at large upon the journal, and proceed to reconsider. If, after 
such reconsideration, two-thirds of the members present shall agree to pass 
the bill, it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two-thirds of the 
members present, it shall become a law; but in all such cases the vote of both 
houses shall be determined by the yeas and nays, and the names of the mem- 
bers voting for or against the bill shall be entered upon the journal of each 
house respectively. If any bill shall not be returned by the governor within 
five days, Sundays excepted, after it shall be presented to him, it shall be- 
come a law without his signature, unless the general adjournment shall 
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prevent its return, in which case it shall become a law unless the governor, 
within ten days next after the adjournment, Sundays excepted, shall file 
such bill, with his objections thereto, in the office of the secretary of state, 
who shall lay the same before the legislature at its next session, in like man- 
ner as if it had been returned by the governor. If any bill presented to the 
eovernor contain several sections or items he may object to one or more 
sections or items while approving other portions of the bill. In such case 
he shall append to the bill at the time of signing it, a statement of the sec- 
tion or sections, item or items, to which he objects, and the reasons therefor, 
and the section or sections, item or items, so objected to, shall not take effect 
unless passed over the governor’s objection, as hereinbefore provided. 
Veto power withheld from initiated and referred measures: See 7th Amendment. 


Cited in 55 Wash. 482. return of bill by governor to legis- 

Power of governor to approve or lature. Ann. Cas. 1917E, 943. 
veto bill in part only. 20 Ann. Right of executive to withdraw ap- 
Cas. 162; 55 L. R. A. 882. proval of bill. 13 Ann. Cas. 230. 

Exelusion or inelusion of Sunday or Withdrawal of bill from governor. 
holiday in computation of time for 14 L. R. A. 251. 


913. VACANCY IN APPOINTIVE OFFICE. — When, during a recess 
of the legislature, a vacancy shall happen in any office the appointment to 
which is vested in the legislature, or when at any time a vacancy shall have 
occurred in any other state office for the filling of which vacancy no provision 
is made elsewhere in this constitution, the governor shall fill such vacancy 
by appointment, which shall expire when a successor shall have been elected 
and qualified. - 

See infra, Art. XIII, §1, appointment of officers. 


Cited in 9 Wash. 199; 59 Wash. 494; fill a vacancy in the office of secretary 
89 Wash, 184, 185. of state is for the balance of the term, 
If the term of a state officer expires, or until the next general election of 
without provision for holding over, the state oflicers, fixed at every fourth year: 
sovernor may fill the vacancy under this State ex rel. Fish v. Howell, 59 Wash. 
provision, and an appointee continues to 492, 110 Pac. 386. 
hold until the election of a successor: The governor may fill vacancies in the 
State ex rel. Stearns v. Smith, 9 Wash. office of two county commissioners: 


195, 37 Pac. 295. State ex rel. Gilbert v. Dimmick, 89 
Under this section an appointment to Wash. 182, 154 Pac. 163. 


914. SALARY.—The governor shall receive an annual salary of four 
thousand dollars, which may be increased by law, but shall never exceed six 
thousand dollars per annum. 

Cited in 35 Wash. 173. 


915. COMMISSIONS, HOW ISSUED.—AII commissions shall issue in 
the name of the state, shall be signed by the governor, sealed with the seal 
of the state, and attested by the secretary of state. 


$16. LIEUTENANT-GOVERNOR, DUTIES AND SALARV.— The 
lieutenant-governor shall be presiding officer of the state senate, and shall 
discharge such other duties as may be prescribed by law. He shall receive 
an annual salary of one thousand dollars, which may be increased by the 
legislature, but shall never exceed three thousand dollars per annum. 
See supra, Art. II, §10; Art. III, § 10. 
Cited in 29 Wash. 340. 
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Akt. III, §§ 17-22 CONSTITUTION OF THE STATE OF WASHINGTON. 


$ 17. SECRETARY OF STATE, DUTIES AND SALARY.—The sec- 
retary of state shall keep a record of the official acts of the legislature and 
the executive department of the state, and shall, when required, lay the same, 
and all matters relative thereto, before either branch of the legislature, and 
shall perform such other duties as shall be assigned him by law. He shall 
receive an annual salary of twenty-five hundred dollars, which may be in- 
creased by the legislature, but shall never exceed three thousand dollars per 
annum. 


Cited in 20 Wash. 79. 
As to duties of secretary of state, see 
State ex rel. Rogers v. Jenkins, 20 Wash. 


$ 18. SEAL.— There shall be a seal of the state kept by the secretary 
of state for official purposes, which shall be called The seal of the state of 
Washington.“ 
See infra, Art. XVIII, 5 I, seal of the state. 


§ 19. STATE TREASURER, DUTIES AND SALARY.—The treasurer 
shall perform such duties as shall be prescribed by law. He shall receive 
an annual salary of two thousand dollars, which may be increased by the 
legislature, but shall never exceed four thousand dollars per annum. 

Cited in 35 Wash. 174. 


$ 20. STATE AUDITOR, DUTIES AND SALARY.—The auditor shall 

be auditor of public accounts, and shall have such powers and perform 

such duties in connection therewith as may be prescribed by law. He shall 

receive an annual salary of two thousand dollars, which may be increased 

by the legislature, but shall never exceed: three thousand dollars per annum. 
Cited in 83 Wash. 13. 


$ 21. ATTORNEY GENERAL, DUTIES AND SALARY.—The attor- 
ney general shall be the legal adviser of the state officers, and shall perform 
such other duties as may be prescribed by law. He shall receive an annual 
salary of two thousand dollars, which may be increased by the legislature, 
but shall never exceed thirty-five hundred dollars per annum. 


78, 54 Pac. 765; State ex rel. Gorman v. 
Nichols, 40 Wash. 437, 82 Pac. 741. 


Cited in 28 Wash. 498; 35 Wash. 172, 
174, 175; 42 Wash. 655; 79 Wash. 638. 

The act of 1887-88, providing that the 
attorney general shall receive a certain 
salary and ten per cent on all moneys col- 
lected upon legal process instituted by 
him to enforce claims due the territory, 
is repugnant to the provisions of this sec- 
tion: State ex rel. Stratton v. Maynard, 
35 Wash. 168, 76 Pac. 937. 

The attorney general has no power to 
employ an architect as an expert to assist 


$ 22, SUPERINTENDENT OF 


him, when the public interests require it: 
Ritchie v. State, 42 Wash. 653, 85 Pac. 
417. The attorney general has no author- 
ity upon his own motion to inquire by 
quo warranto into wrongful exercise of 
public franchises: State ex rel, Attorney 
General v. Seattle Gas ete. Co., 28 Wash. 
488, 68 Pac. 946, 70 Pac. 114. 

The attorney general may be authorized 
to bring actions in the name of the state: 
State v. Asotin County, 79 Wash. 634 
140 Pac. 914. 


PUBLIC INSTRUCTION, DUTIES 


AND SALARY.—The superintendent of public instruction shall have super- 
vision over all matters pertaining to public schools, and shall perform such 
specific duties as may be prescribed by law. He shall receive an annual 


salary of twenty-five hundred dollars, 


which may be increased by law, but 


shall never exceed four thousand dollars per annum. 


Cited in 35 Wash. 174; 90 Wash. 191. 
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§23. COMMISSIONER OF PUBLIC LANDS—COMPENSATION,.— 
The commissioner of public lands shall perform such duties and receive such 
compensation as the legislature may direct. 

Cited in 47 Wash. 608; 74 Wash. 579, 583. 


924. RECORDS, WHERE KEPT, ETC.—The governor, secretary of 
state, treasurer, auditor, superintendent of public instruction, commissioner 
of public lands, and attorney general shall severally keep the public records, 
books, and papers relating to their respective offices at the seat of govern- 
ment, at which place also the governor, secretary of state, treasurer, and 


auditor shall reside. 


§25. QUALIFICATIONS.—No person except a citizen of the United 
States and a qualified elector of this state shall be eligible to hold any state 
ofice, and the state treasurer shall be ineligible for the term succeeding that 
for which he was elected. The compensation for state officers shall not be 
increased or diminished during the term for which they shall have been 
elected. The legislature may, in its discretion, abolish the offices of the 
iieutenant-governor, auditor and commissioner of public lands. 


See infra, § 14, Art. IV, of judges may be increased. 

See infra, Art. XI, § 8. 

See supra, § 25, Art. II, of officers generally not to be increased, ete. 

Cited in 6 Wash. 497; 47 Wash. 375, that this article is devoted entirely to 
609, 610; 51 Wash. 587; 54 Wash. 456; superior state officers: State ex rel. 
107 Wash, 611; 111 Wash. 251. Stearns v. Smith, 6 Wash. 496, 33 Pac. 

See notes to Art. II, § 25, supra. 974. See §1 of this article. 

“State officer” is applicable only to those Eligibility of a candidate who pays for 
superior executive officers who constitute advertising by publication of his photo- 
the heads of the executive departments. graph, under Laws of 1907: See State ex 
The constitution does not in terms say rel. Coon v. Hay, 51 Wash. 576, 99 Pac. 
Who they shall be, but it is noticeable 748. 


ARTICLE IV. 


The Judiciary. 
Cited in 102 Wash. 474. 


1. JUDICIAL POWER, WHERE VESTED.— The judicial power of 
the state shall be vested in the supreme court, superior courts, justices of the 
peace, and such inferior courts as the legislature may provide. 


Cited in 3 Wash. 611; 7 Wash. 224; 19 v. Carey, 4 Wash. 424. 30 Pac. 729; Fred- 
Wash, 21, 310; 20 Wash. 56; 23 Wash. erick v. Seattle, 13 Wash. 428, 43 Pac. 
102; 71 Wash. 594; 82 Wash. 625, 626; 364; Selde v. Lincoln County, 25 Wash. 
88 Wash. 551. — = ae 5 <a v. Spokane 

i ounty, ash. 76 Pac. 521, 102 

JUDICIAL POWERS AND FUN Am. St. Rep. 888, 65 L. R. A. 336; 
3 “—Natare and scope in e Ksakeldy v. Columbia & Puget Sound R. 
iag eme 8 1 27 Co., 37 Wash. 675, 80 Pac. 205; Kelly v. 
Paa 3 Cloherty, In re, ash. lot, 8 Cowan, 49 Wash. 606, 96 Pac. 152: State 

. 1064; State ex rel. Reed v. Jones, ex rel. Davis-Smith Co. v. Clausen, 65 
nash, 452, 34 Pac. 201; Scanor v.County Wash. 156, 117 Pac. 1101, 37 L R A 

Stenmissioners, 13 Wash. 48, 42 Pac. 552; (N. S.) 466; State ex rel. Brislawn v. 

rate ex rel. Zent v. Nichols, 50 Wash. Meath, 84 Wash. 302, 147 Pac. 11 ö 
* 87 Pac. 728; State ex rel. Campbell Encroachment on Executive: See Rem- 
183 uperior Court, 25 Wash. 271, 65 Pac. ington’s Digest, Const. Law, $ 40; 

i Mason, In re, 3 Wash. 609, 28 Pac. 1025. 

_ Encroachment on Legislature: See Rem- Powers, Duties and Acts under legisla- 

Ington's Digest, Const. Law, 3 39; State tive authority: Sce Remington’s Digest, 
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Const. Law, §41; Karasek v. Peier, 22 
Wash. 449, 61 Pac. 33, 50 L. R. A. 345. 

Encroachment on Judiciary: Sec Rem- 
ington’s Digest, Const. Law, § 42; Mason, 
In re, 3 Wash. 609, 28 Pac. 1025; Bell- 
ingham Bay Imp. Co. v. New Whatcom, 
20 Wash. 53, 54 Pac. 774; State ex rel. 
Abbott v. Ross, 62 Wash. 82, 113 Pac. 
273; State v. Storey, 51 Wash. 630, 99 
Pac. 878; Pellissier v. Reed, 75 Wash. 201, 
134 Pac. 813. 

Bank examiner: Hanson v. Soderberg, 
105 Wash. 255, 177 Pac. 827. 

Municipal Courts.— Municipal courts 
are “inferior” courts under this section: 
Barbee, In re, 19 Wash. 306, 53 Pac. 155. 

Under this section and article IV, sec- 
tion 12, the legislature had power by 
Rem. & Bal. Code, section 7656, to create 
police courts in cities of the second class, 
and by section 7657, to confer on them 
jurisdiction of petit larceny committed 
within the city: State ex rel. Fugita v. 
Milroy, 71 Wash. 592, 129 Pac. 384. 


Section 1271, infra, authorizes the 


restoration of lost records in justice 
courts, although they are not courts of 
record: State ex rel. Brockway v. White- 
head, 88 Wash. 549, 153 Pac. 349. 

Inferior Courts—The provision of 
Laws of 1893, page 226 (Bal. Code, 
$ 1143), authorizing a city council to enter 
a decision determining the regularity of a 
reassessment, and providing for an appeal 
from such decision, does not violate this 
section: Bellingham Bay Imp. Co. v. New 
Whatcom, 20 Mash. 53, 54 Pac. 774; Id., 
20 Wash, 231, 55 Pac. 630. 

A statute authorizing city councils to 
sit as boards of equalization and pass 
upon the validity of reassessments for 
local improvements is not unconstitutional 
on the ground of conferring judicial 
power on such bodies: Heath v. McCrea, 
20 Wash. 342, 55 Pac. 432. 


Judicial power within constitutional 
theory as to separation of powers 
of government. Ann. Cas. 1913E, 
1097. 


§2. SUPREME COURT.—The supreme court shall consist of five 
judges, a majority of whom shall be necessary to form a quorum and pro- 
nounce a decision. The said court shall always be open for the transaction 
of business except on nonjudicial days. In the determination of causes, all 
decisions of the court shall be given in writing, and the grounds of the 
decision shall be stated. The legislature may increase the number of judges 
of the supreme court from time to time, and may provide for separate de- 


partments of said court. 


Cited in 29 Wash. 342; 53 Wash. 553, 
554; 102 Wash. 414. 

Creation and abolition of office: State 
ex rel. Murphy v. McBride, 29 Wash. 335, 
70 Pac. 25. 

A litigant is not entitled, as a matter 
of right, to a rehearing by the full court 
sitting en bane: State ex rel. Vanderveer 
v. Gormley, 53 Wash. 543, 102 Pac. 435. 


of the supreme court in the sense in which 
they were formerly held, but only a divi- 
sion of its sittings into sessions: Skagit 
R. & L. Co. v. Cole, 1 Wash. 330, 26 Pac. 
535. 

There being no terms of court, the 
court may recall a remittitur and vacate 
a judgment after the end of a session: 
Gordon v. Hillman, 102 Wash. 411, 173 
Pac. 22. 


Duration of Terms. — There are no terms 


§3. ELECTION AND TERMS OF SUPREME JUDGES.— The judges 
of the supreme court shall be elected by the qualified electors of the state 
at large, at the general state election, at the times and places at which state 
officers are elected, unless some other time be provided by the legislature. 
The first election of judges of the supreme court shall be at the election 
which shall be held upon the adoption of this constitution, and the judges 
elected thereat shall be classified by lot, so that two shall hold their office for 
the term of three years, two for the term of five years, and one for the term 
of seven years. The lot shall be drawn by the judges who shall for that 
purpose assemble at the seat of government, and they shall cause the result 
thereof to be certified to the secretary of state, and filed in his office. The 
judge having the shortest term to serve, not holding his office by appoint- 
ment or election to fill a vacancy, shall be the chicf justice, and shall pre- 
side at all sessions of the supreme court, and in case there shall be two 
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judges having in like manner, the same short term, the other judges 
of the supreme court shall determine which of them shall be chief 
justice. In case of the absence of the chief justice, the judge having in like 
manner the shortest or next shortest term to serve shall preside. After the 
first election the terms of judges elected shall be six years from and after 
the second Monday in January next succeeding their election. If a vacancy 
occur in the office of a judge of the supreme court, the governor shall appoint 
a person to hold the office until the election and qualification of a judge to 
fill the vacancy, which election shall take place at the next succeeding general 
election, and the judge so elected shall hold the office for the remainder 
of the unexpired term. The term of office of the judges of the supreme court 
first elected shall commence as soon as the state shall have been admitted 
into the Union, and continue for the term herein provided, and until their 
successors are elected and qualified. The sessions of the supreme court shall 
be held at the seat of government until otherwise provided by law. 


Cited in 29 Wash. 343, 349; 59 Wash. vacancy for the remainder of the unex- 
493. pired term: State ex rel. Murphy v. Me- 
The provision as to term of office does Bride, 29 Wash. 335, 70 Pac. 25. 
not apply to a judge elected to fill a 


$4. JURISDICTION.—The supreme court shall have original juris- 
diction in habeas corpus and quo warranto and mandamus as to all state 
olicers, and appellate jurisdiction in all actions and proceedings, excepting 
that its appellate jurisdiction shall not extend to civil actions at law for the 
recovery of money or personal property when the original amount in contro- 
versy or the value of the property does not exceed the sum of two hundred 
dollars, unless the action involves the legality of a tax, impost, assessment, 
toll, municipal fine, or the validity of a statute. The supreme court shall 
also have power to issue writs of mandamus, review, prohibition, habeas 
corpus, certiorari, and all other writs necessary and proper to the complete 
exercise of its appellate and revisory jurisdiction. Each of the judges shall 
have power to issue writs of habeas corpus to any part of the state upon 
petition by or on behalf of any person held in actual custody, and may 
make such writs returnable before himself, or before the supreme court, or 
before any superior court of the state, or any judge thereof. 
See notes to §1 of the Civil Code, infra. 


Cited in 1 Wash. 367, 383; 2 Wash. 160; 47 Wash. 260, 261, 510; 40 Wash. 475, 
3 Wash. 60, 62, 78, 690, 701; 6 Wash. 167, 683; 41 Wash. 152, 360; 48 Wash. 67; 
197, 499 7 Wash. 238; 8 Wash. 271; 9 49 Wash. 502, 503; 51 Wash. 310; 54 
Wash, 372, 638; 10 Wash. 226; 12 Wash. Wash. 125; 56 Wash. 69; 60 Wash. 222; 
634; 13 Wash. 170; 14 Wash. 255; 15 63 Wash. 149, 150; 69 Wash. 141; 71 
Wash, 671, 697; 16 Wash. 385, 418; 17 . Wash. 287; 78 Wash. 518, 676; 82 Wash. 
Wash. 6; 18 Wash. 693; 19 Wash. 10; 20 592, 594; 86 Wash. 93, 94, 140; 90 Wash. 
Wash, 98; 21 Wash. 112, 604; 22 Wash. 648; 94 Wash. 681; 96 Wash, 356; 101 
161, 633; 24 Wash. 542; 26 Wash. 283; Wash. 150; 102 Wash. 577; 103 Wash. 
28 Wash, 5, 476: 29 Wash. 494; 30 Wash. 629; 105 Wash. 168; 106 Wash. 364; 107 
“24; 31 Wash, 639; 32 Wash. 53, 451, 511; Wash. 251; 113 Wash. 216. 


$5. SUPERIOR COURT—ELECTION OF JUDGES, TERMS OF, 
ETC —There shall be in each of the organized counties of this state a 
“perior court, for which at least one judge shall be elected by the qualified 
electors of the county at the general state elcction: Provided, that until 
(therwise directed by the legislature one judge only shall be elected for the 
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counties of Spokane and Stevens; one judge for the county of Whitman; 
one judge for the counties of Lincoln, Okanogan, Douglus, and Adams; one 
judge for the counties of Walla Walla and Franklin; one judge for the 
counties of Columbia, Garfield, and Asotin; one judge for the counties of 
Kittitas, Yakima, and Klickitat; one judge for the counties of Clark, Ska- 
mania, Pacific, Cowlitz, and Wahkiakum; one judge for the counties of 
Thurston, Chehalis, Mason, and Lewis; one judge for the county of Pierce; 
one judge for the county of King; one judge for the counties of Jefferson, 
Island, Kitsap, San Juan, and Clallam; and one judge for the counties of 
Whatcom, Skagit, and Snohomish. In any county where there shall be 
more than one superior judge, there may be as many sessions of the superior 
court at the same time as there are judges thereof, and whenever the 
governor shall direct a superior Judge to hold court in any county other 
than that for which he has been elected, there may be as many sessions 
of the superior court in said county at the same time as there are judges 
therein or assigned to duty therein by the governor, and the business of the 
court shall be so distributed and assigned by law, or, in the absence of legis- 
lation therefor, by such rules and orders of court as shall best promote and 
secure the convenient and expeditious transaction thereof. The judgments, 
decrees, orders, and proceedings of any session of the superior court held by 
any one or more of the judges of such court shall be equally effectual as if 
all the judges of said court presided at such session. The first superior 
judges elected under this constitution shall hold their offices for the period of 
three years, and until their successors shall be elected and qualified, and 
thereafter the term of office of all superior judges in this state shall be for 
four years from the second Monday in January next succeeding their elec- 
tion, and until their successors are elected and qualified. The first election 
of judges of the superior court shall be at the election held for the adoption 
of this constitution. If a vacancy occurs in the office of judge of the 
superior court, the governor shall appoint a person to hold the office until 
the election and qualification of a judge to fill the vacancy, which election 
shall be at the next succeeding general election, and the judge so elected 
shall hold office for the remainder of the unexpired term. 


Cited in 4 Wash. 717; 15 Wash. 404; 19 recognize the distinction between the su- 
Wash. 21; 20 Wash. 222; 29 Wash. 351; perior courts and the judges thereof: 
42 Wash. 27; 54 Wash. 384, 386, 392, 393; State ex rel. Romano v. Yakey, 43: Wash. 
59 Wash. 594; 70 Wash. 469; 71 Wash. 15, 85 Pac. 990, 9 Ann. Cas. 1071. The 
485; 82 Wash. 625, 626; 93 Wash. 249, term “court” is broader than the term 
250. “judge,” as the former continues while 

The intention of the constitution is that the latter may change: Gunderson v. 
the regular term of all superior court Cochran, 3 Wash. 476, 28 Pac. 1105; 
judges shall be uniform both as to dura- Shephard v. Gove, 26 Wash. 452, 67 Pac. 
tion, commencement and ending thereof, 256. 
hence the act (Laws of 1590, p. 346) pro- A judge of the superior court, who has 
viding for additional judges is void in 80 been elected to fill an unexpired term, is 
far as it changed the term of office of entitled to qualify and take office as soon 
judges appointed thereunder: State exrel. as the result of the election has been de- 
Dyer v. Twichell, 4 Wash. 715, 31 Pac. clared, the provision herein as to begin- 
19. ning of term of office only applying to 

This section fixing the judicial districts original terms, and not to unexpired 
“until otherwise directed by the legisla- terms: State ex rel. Linn v. Millett, 20 
ture” vests the power in the legislature to Wash. 221, 54 Pac. 1124. 
change the districts: State ex rel. Dustin This section is violated by Laws of 
v. Rusk, 15 Wash. 403, 46 Pae. 387. 1909, page 82, providing that the county 

The constitution and laws of this state commissioners may divide a county into 
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independent judicial districts: State ex 
rel. Lytle v. Superior Court, 54 W'ash. 378, 
103 Pac. 464. i 


Eligibility to Other Office.—Under this 
section, a Judge elected for the term of 
four years 18 ineligible as a candidate for 
governor during such period: State ex rel. 


ART. IV, § 6 


Reynolds v. Howell, 70 Wash. 467, 126 
Pac. 954, 41 L. R. A. (N. S.) 1119. 

If a vacancy occurs in the office of a 
judge of the superior court, the ap- 
pointee’s term ends at the election or 
when the judge elected to fill the va- 
eancy has qualified: State ex rel. Sears 


v. Gilliam, 93 Wash. 248, 160 Pac. 757. 


§6. JURISDICTION OF SUPERIOR COURTS.—The superior court 
shall have original Jurisdiction in all cases in equity and in all cases at law 
which involve the title or possession of real property, or the legality of any 
tax, impost, assessment, toll, or municipal fine, and in all other cases in which 
the demand or the value of the property in controversy amounts to one 
hundred dollars, and in all criminal cases amounting to felony, and in all 
eases of misdemeanor not otherwise provided for by law; of actions of forcible 
entry and detainer; of proceedings in insolvency; of actions to prevent or 
abate a nuisance; of all matters of probate, of divorce, and for annulment of 
marriage; and for such special cases and proceedings as are not otherwise 
provided for. The superior court shall also have original jurisdiction in all 
cases and of all proceedings in which jurisdiction shall not have been by law 
vested exclusively in some other court; and said court shall have the power 
of naturalization and to issue papers therefor. They shall have such appel- 
late jurisdiction in cases arising in justices’ and other inferior courts in their 
respective counties as may be prescribed by law. They shall always be open, 
except on nonjudicial days, and their process shall extend to all parts of the 
state. Said courts and their judges shall have power to issue writs of 
mandamus, quo warranto, review, certiorari, prohibition, and writs of habeas 
ecrpus, on petition by or on behalf of any person in actual custody in their 
respective counties. Injunctions and writs of prohibition and of habeas 
eorpus may be issued and served on legal holidays and nonjudicial days. 


Cited in 2 Wash. 3, 545, 665; 3 Wash. Under this section any act of a judicial 
62, 93; 12 Wash. 439; 14 Wash. 263, 605; nature performed by a judge is, in con- 
15 Wash. 671; 16 Wash. 116, 354, 361; templation of law, done in open court, 
21 Wash, 162; 24 Wash. 547; 27 Wash. although it is in reality performed by the 
83, 182; 31 Wash. 13, 222, 306; 32 Wash. judge at chambers: Peterson v. Dillon, 27 
53; 33 Wash. 172; 37 Wash. 260; 43 Wash. 78, 67 Pac. 397; Meisenheimer v. 
Wash, 228; 46 Wash. 405; 47 Wash. 484; Meisenheimer, 55 Wash. 32, 104 Pac. 159, 
50 Wash. 655; 54 Wash. 389; 55 Wash. 133 Am. St. Rep. 1005. 


42: 57 Wash. 628; 58 Wast. 180; 68 Wash. 
490; 75 Wash. 241; 82 Wash. 625, 626; 85 
Wash. 200; 86 Wash. 176; 87 Wash. 153; 
102 Wash, 474; 110 Wash. 521. 


Pe notes to $15 of the Civil Code, 
intra, 


Under this section real property can be 
sold under execution in a foreclosure case 
only in the county in which it is situated 
ind an execution sale in one county, o 
lands situated in two counties foreclosed 
lu one action, is void: Vietzen v. Otis, 46 
Wash. 402, 90 Pac. 264. 


Jurisdiction of the superior court does 
not extend to a contest of the election of 
a city officer, in the absence of any stat- 
ute providing for such contest: State ex 
rel. Fawcett v, Superior Court, 14 Wash. 
504, 45 Pac, 23, 33 L. R. A. 674. 
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This section cannot be construed as pro- 
hibiting the reception of a verdict on non- 
judicial days, since such act is a minis- 
terial, and not a judicial, one: State v. 
Straub, 16 Wash. 111, 47 Pac. 227. 

Under this section the superior court is 
authorized to assume jurisdiction to en- 
join the officers of a county, who in ex- 
cess of their powers are seeking to create 
a burden on taxpayers by directing an il- 
legal expenditure of public moneys; Kries- 
chel v. County Commrs., 12 Wash. 428, 41 
Pac. 186. 

Laws of 1909, page 82, providing that 
the county commissioners may divide a 
county into judicial districts, each of which 
is constituted a separate and distinct con- 
stitutional county, contravenes this sec- 
tion: State ex rel. Lytle v. Superior Court, 
54 Wash. 378, 103 Pac. 464. 


ART. IV, §§ 7-10 


This section is sufficiently broad to em- 
brace general chancery jurisdiction to 
appoint guardians of the local estate of 
nonresident insane persons: Sall, In re, 59 
Wash. 539, 110 Pac. 32, 626, 140 Am. 
St. Rep. 885; Stewart, In re, 85 Wash. 
190, 147 Pae. 1153. 

This section does not confer jurisdiction 
in naturalization proceedings, independent 
of federal law: State ex rel. Gorelick v. 
Superior Court, 75 Wash. 239, 134 Pac. 
916, Ann. Cas. 1915C, 425. 

In nonintervention wills the superior 
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court has jurisdiction to entertain an 
application by the executor for an order 
of distkibution of the estate which was in 
effect a construction of the will and 
within its gencral jurisdiction: Bayer v. 
Bayer, 83 Wash. 430, 145 Pac. 433. 

The superior courts of this state have 
concurrent jurisdiction with justices of 
the peace where the sum sued for is less 
than one hundred dollars: State ex rel. 
Shannon v. Hunter, 3 Wash. 92, 27 Pac. 
1076. 


§7. EXCHANGE OF JUDGES — JUDGE PRO TEMPORE. — The 


Judge of any superior court may hold a superior court in any county at the 
request of the judge of the superior court thereof, and upon the request of 
the governor it shall be his duty to do so. A case in the superior court 
may be tried by a judge pro tempore, who must be a member of the bar, 
agreed upon in writing by the parties litigant or their attorneys of record, 


approved by the court, and sworn to try the case. 


Cited in 12 Wash. 172. 

Authority and Powers of Substitute 
Judges in General.—The provision of this 
section empowering the judge of any su- 
perior court to hold court in any county 
at the request of the judge of the supe- 
rior court of such county, is self-execut- 
ing: State v. Holmes, 12 Wash. 169, 40 
Pac. 735, 41 Pac. 887. 

The visiting judge has the same powers 
as the regularly elected judge of the 
county: Demaris v. Barker, 33 Wash. 200, 
74 Pac. 362. 


Where a case is heard by a judge pro 
tempore appointed for the purpose, he has 
jurisdiction to hear and determine a mo- 
tion to vacate and set it aside: Fisher v. 
Puget Sound Brick ete. Co., 34 Wash. 578, 
76 Pac. 107. 

A visiting judge of the superior court 
may hold a session of the court at the re- 
quest of a resident judge, without any 
request by the governor: Hindman v. 
Boyd, 42 Wash. 17, 84 Pac. 609. 


$8. ABSENCE OF JUDICIAL OFFICER.—Any judicial officer who 
shall absent himself from the state for more than sixty consecutive days shall 
be deemed to have forfeited his office: Provided, that in cases of extreme 
necessity the governor may extend the leave of absence such time as the 


necessity therefor shall exist. 


$9. REMOVAL OF JUDGES, ATTORNEY GENERAL, ETC.—Any 
judge of any court of record, the attorney general, or any prosecuting attor- 
ney may be removed from office by joint resolution of the legislature, in which 
three-fourths of the members elected to each house shall concur, for incom- 
petency, corruption, malfeasance, or delinquency in office, or other sufficient 


cause stated in such resolution. 


But no removal shall be made unless the officer 


complained of shall have been served with a copy of the charges against him 
as the ground of removal, and shall have an opportunity of being heard 


in his defense. 


Such resolution shall be entered at length on the journal of 


noth houses, and on the question of removal the ayes and nays shall also be 


entered on the journal. 


à 


$10. JUSTICES OF THE PEACE.— The legislature shall determine 
the number of justices of the peace to be elected in incorporated cities 
or towns and in precincts, and shall prescribe by law the powers, duties and 
jurisdiction of justices of the peace: Provided, that such Jurisdiction granted 
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by the legislature shall not trench upon the jurisdiction of superior or other 
courts of record, except that justices of the peace may be made police justices 
of incorporated cities and towns. In incorporated cities or towns having 
more than five thousand inhabitants, the justices of the peace shall receive 
such salary as may be provided by law, and shall receive no fees for their 
own use. 

See supra, Art. IV, § 6. 


Cited in 2 Wash. 3; 4 Wash. 92, 93; 15 This section is self-executing with refer- 


Wash, 49; 25 Wash. 267; 31 Wash. 306; 
41 Wash. 48; 54 Wash. 455; 57 Wash. 
627; 58 Wash. 27; 78 Wash. 624; 88 
Wash, 551; 92 Wash. 378; 113 Wash. 
648. 

The last clauso of this section does not 
apply to justices of the peace in incor- 
porated cities which contained less than 
five thousand inhabitants by the last fed- 
eral census, but which contained more 
than five thousand inhabitants by a cen- 
sus taken pursuant to Code of 1881, sec- 
tion 2754: Rohde v. Seavey, 4 Wash. 91, 
29 Pac. 768. 


ence to the matter of population, merely 
the matter of fixing salaries being re- 
ferred to the legislature, and the courts 
are justified in receiving testimony to 
determine the amount of population: An- 
derson v. Whatcom County, 15 Wash. 47, 
45 Pac. 665, 33 L. R. A. 137. 

Under this section an official determina- 
tion of the population is essential to en- 
title a justice to the salary: State ex rel. 
Elwood v. Lovering, 78 Wash. 624, 139 
Pac. 617. 


$11. COURTS OF RECORD.—The supreme court and the superior 
court shall be courts of record, and the legislature shall have power to pro- 
vide that any of the courts of this state, excepting justices of the peace, shall 


be courts of record. 
Cited in 58 Wash. 27; 88 Wash. 550. 


That justices’ courts are not courts 
of record does not mean that they may 


not keep dockets and records: State ex 
rel. Brockway v. Whitehead, 88 Wasb. 
549, 153 Pac. 349. 


8 12. INFERIOR COURTS.—The legislature shall prescribe by law the 
jurisdiction and powers of any of the inferior courts which may be estab- 
lished in pursuance of this constitution. 


Cited in 71 Wash. 594. 

The power conferred upon the legisla- 
ture to create additional inferior courts 
is not one of its original, inherent powers, 
which ean be delegated by it, but is a 
delegated power which must be exercised 


in the manner pointed out, and cannot be 
again delegated: Cloherty, In re, 2 Wash. 
137, 27 Pac. 1064. 

The legislature being originally vested 
with authority to create police courts, it 
cannot delegate that power to a city: Id. 


§13. SALARIES OF JUDICIAL OFFICERS—HOW PAID, ETC.— 


No judicial officer, except court commissioners and unsalaried justices of the 
Peace, shall receive to his own usc any fees or perquisites of office. The 
Judges of the supreme court and judges of the superior courts shall severally, 
at stated times, during thcir continuance in office, reccive for their services 
the Salaries prescribed by law therefor, which shall not be increased after 
their election, nor during the term for which they shall have been elected. 
he salaries of the judges of the supreme court shall be paid by the state. 
One-half of the salary of each of the superior court judges shall be paid by 
the state, and the other one-half by the county or counties for which he is 
elected. In cases where a judge is provided for more than one county, that 
Portion of his salary which is to be paid by the counties shall be apportioned 
between or among them according to the assessed value of their taxable 
property, to be determined by the assessment next preceding the time for 
Which such salary is to be paid. 
Rem. Wash. Code, Vol. 1—6 81 


ART. IV, 88 14-20 CONSTITUTION OF THE STATE OF WASHINGTON. 


Cited in 47 Wash. 375; 54 Wash. 456; 
82 Wash. 625, 626; 107 Wash. 611; 111 
Wash, 251. 


§14. SALARIES OF SUPREME AND SUPERIOR COURT JUDGES. 
Each of the judges of the supreme court shall receive an annual salary of 
four thousand dollars ($4,000); each of the superior court judges shall re- 
celve an annual salary of three thousand dollars ($3,000), which said salaries 
shall be payable quarterly. The legislature may increase the salaries of the 


See, Salary of Superior Court Judges, 
In re, 82 Wash. 623, 144 Pac. 929. 


judges herein provided. 
Cited in 82 Wash. 625, 626. 


See, Salary of Superior Court Judges, In re, 82 Wash. 623, 144 Pac. 929. 


§15. INELIGIBILITY OF JUDGES.—The judges of the supreme 
court and the judges of the superior court shall be ineligible to any other 
office or public employment than a judicial office or employment during the 
term for which they shall have been elected. 

Cited in 13 Wash. 63; 70 Wash. 469, 478; 104 Wash. 100, 105. 


§16. CHARGING JURIES.—Judges shall not charge juries with re- 
spect to matters of fact, nor comment thereon, but shall declare the law. 


Cited in 3 Wash. 42, 43, 121; 4 Wash. 
445; 5 Wash, 125; 6 Wash. 487; 7 Wash. 
250, 341, 343; 9 Wash. 333; 13 Wash. 663; 
14 Wash. 680; 15 Wash. 183; 20 Wash. 236; 
22 Wash. 246; 23 Wash. 659; 24 Wash. 
653; 26 Wash. 269; 32 Wash. 66; 35 
Wash. 334, 569; 36 Wash. 366; 39 Wash. 
202; 41 Wash. 647; 47 Wash. 46; 49 Wash. 
28; 50 Wash. 569; 53 Wash. 261; 58 
Wash. 529; 61 Wash. 404; 62 Wash. 384; 


65 Wash. 675; 69 Wash. 400; 72 Wash. 
176; 75 Wash. 341; 81 Wash. 123; 83 
Wash. 522; 85 Wash. 223; 91 Wash. 565; 
93 Wash. 543; 105 Wash. 636; 109 Wash. 
157; 112 Wash. 536. 

See notes to §339 et seq., infra. See 
Remington’s Digest, Crim. Law, §§ 216, 
217, 255; Trial, §§ 14, 66—69, 92; Homi- 
cide, § 119, and cases cited. 


$17. ELIGIBILITY OF JUDGES.—No person shall be eligible to the 
office of judge of the supreme court or judge of a superior court unless he 
shall have been admitted to practice in the courts of record of this state 


or of the territory of Washington. 


Cited in 93 Wash. 5. 

Eligibility.—An attorney who is sus- 
pended from practice at the time he be- 
comes a candidate or is required to qual- 


ify is not eligible to the office of superior 
court judge: State ex rel. Willis v. Mon- 
fort, 93 Wash. 4, 159 Pac. 889, L. R. A. 
1917B, 801. 


$ 18. SUPREME COURT REPORTER. The judges of the supreme 
court shall appoint a reporter for the decisions of that court, who shall 
be removable at their pleasure. He shall receive such annual salary as shall 


be prescribed by law. 
Cited in 64 Wash. 329. 


$19. JUDGES MAY NOT PRACTICE LAW.— No judge of a court 
of record shall practice law in any court of this state during his continuance 


in office. 


§ 20. DECISIONS, WHEN TO BE MADE. Every case submitted to 
a judge of a superior court for his decision shall be decided by him within 
ninety days from the submission thereof: Provided, that if within said period 
of ninety days a rehearing shall have been ordered, then the period within 
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which he is to decide shall commence at the time the cause is submitted upo 


such a rehearing. 


Cited in 33 Wash. 202. 
The failure of a judge to decide a case 
within ninety days from its. submission 


does not render the judgment void for 
want of jurisdiction: Demaris v. Barker, 
33 Wash. 200, 74 Pac. 362. 


$21. PUBLICATION OF OPINIONS.— The legislature shall provide 
for the speedy publication of opinions of the supreme court, and all opinions 
shall be free for publication by any person. 


§ 22. CLERK OF SUPREME COURT.—The judges of the supreme 
court shall appoint a clerk of that court, who shall be removable at their 
pleasure, but the legislature may provide for the election of the clerk of the 
supreme court and prescribe the term of his office. The clerk of the su- 
preme court shall receive such compensation by salary only as shall be pro- 
vided by law. 


§23. COURT COMMISSIONERS.—There may be appointed in each 
county, by the judge of the superior court having jurisdiction therein, one or 
more court commissioners, not exceeding three in number, who shall have 
authority to perform like duties as a judge of the superior court at chambers, 
subject to revision by said judge, to take depositions and to perform such 
other business connected with the administration of Justice as may be pre- 


scribed by law. 


Cited in 27 Wash. 83; 44 Wash. 616; 49 
Wash. 317; 90 Wash. 251. 

In general: See Remington’s Digest, 
Court Commrs., §§ 1—4. 

Powers and functions in general: Peter- 
son v. Dillon, 27 Wash. 78, 67 Pac. 397; 
State v. Philip, 44 Wash. 615, 87 Pac. 955. 

2. Appointment, qualification and 


tenure: Howard v. Hanson, 49 Wash. 314, 
95 Pac. 265. 

$ 3. Civil jurisdiction and authority: 
Howard v. Hanson, 49 Wash. 314, 95 Pac. 
265. 

$ 4. Procedure: State ex rel. Richard- 
son v. Superior Court, 41 Wash. 439, 83 
Pac. 1027. 


§24. RULES FOR SUPERIOR COURTS.— The judges of the superior 
courts shall, from time to time, establish uniform rules for the government 


of the superior courts. 


§25. REPORTS OF SUPERIOR 


COURT JUDGES.—Superior judges 


shall. on or before the first day of November in each year, report in writing 
to the Judges of the supreme court such defects and omissions in the laws as 
thelr experience may suggest, and the judges of the supreme court shall, 
on or before the first day of January in each year, report in writing to the 


governor such defects and omissions in 


the laws as they may believe to exist. 


926. CLERK OF THE SUPERIOR COURT.—The county clerk shall 
te, by virtue of his office, clerk of the superior court. 


927. STYLE OF PROCESS.—The style of all process shall be The 
State of Washington,’’ and all prosecutions shall be conducted in its name 


and by its authority. 


Cited in 14 Wash. 240 > 19 Wash. 41; 20 
Wash. 491. 


In Name of State or Municipality. 
This seetion does not apply to prosecu- 
ons by municipal corporations for the 
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violation of city ordinances: Spokane v. 
Robison, 6 Wash. 547, 33 Pac. 960. 

A prosecution for the violation of a 
town ordinance may be brought in the 
name of the state: State v. Fountain, 14 
Wash. 236, 44 Pac. 270. 
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Prosecutions for the violation of Penal Chin Let, 19 W'ash. 38, 52 Pae. 324; Puy- 
ordinances may be properly conducted in allup v. Crosby, 99 Wash. 218, 169 Pac. 
the name of the municipality: Seattle v. 322. 


§28. OATH OF JUDGES.—Every judge of the supreme court, and 
every judge of a superior court shall, before entering upon the duties of 
his office, take and subscribe an oath that he will support the constitution of 
the United States and the constitution of the state of Washington, and will 
faithfully and impartially discharge the duties of judge to the best of his 
ability, which oath shall be filed in the office of the secretary of state. 


ARTICLE V. 
Impeachment, 


§1. IMPEACHMENT—POWER OF AND PROCEDURE.— The house 
of representatives shall have the sole power of impeachment. The concur- 
rence of a majority of all the members shall be necessary to an impeachment. 
All impeachments shall be tried by the senate, and when sitting for that 
purpose, the senators shall be upon oath or affirmation to do justice accord- 
ing to law and evidence. When the governor or lieutenant-governor is on 
trial, the chief justice of the supreme court shall preside. No person shall 
be convicted without a concurrence of two-thirds of the senators elected. 


§2. OFFICERS LIABLE TO.—The governor and other state and 
judicial officers, except judges and justices of courts not of record, shall be 
liable to impeachment for high crimes or misdemeanors, or malfeasance in 
office, but judgment in such cases shall extend only to removal from office 
and disqualification to hold any office of honor, trust, or profit in the state. 
The party, whether convicted or acquitted, shall, nevertheless, be liable to 
prosecution, trial, Judgment and punishment according to law. 


Cited in 6 Wash. 497; 92 Wash. 377. ment of term. Ann. Cas. 1916B, 
Impeachment of public officer for 707; 50 L. R. A. (N. 8.) 553. 
acts committed prior to commence- 


$3. REMOVAL FROM OFFICE. — All officers not liable to impeach- 
ment shall be subject to removal for misconduct or malfeasance in office, in 
such manner as may be provided by law. 


Cited in 6 Wash. 498; 8 Wash. 417; 19 whether his term of office be for a fixed 
Wash. 332; 56 Wash. 234; 59 Wash. 496; or for an indefinite period: State ex rel. 
92 Wash. 377, 379. Howlett v. Cheetham, 19 Wash. 330, 53 

Impeachments under this article are Pac. 349. 
limited to superior state officers, of the 
executive and judiciary departments: 
State ex rel. Stearns v. Smith, 6 Wash. 
496. 33 Pac. 974. 

Allered malfeasance shall be stated as 


This section has no application to a 
removal by the recall provided for in 
the city charter: Hilzinger v. Gillman, 56 
Wash, 228, 105 Pac. 471, 21 Ann. Cas. 


definitely as in an information in a erim- 05. 
inal action: State ex rel. Whitney v. The mayor has no power to remove 8 
Friars, 10 Wash. 34S, 39 Pac. 104. justice of the peace or revoke the ap- 


The summary power of removal is  pointment, there being no implied power 
vested in the governor as to state officers of removal by the mavor resting in pub- 
appointed by him without right in the lie poliev: State ex rel. Evans v. Superior 
officer removed to notice and a hearing, Court, 92 Wash. 375, 159 Pac. 84. 
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ARTICLE VI. 
Elections and Elective Rights. 


81. QUALIFICATIONS OF ELECTORS.—All male persons of the 
age of twenty-one years or over, possessing the following qualifications, shall 
be entitled to vote at all elections: They shall be citizens of the United 
States; they shall have lived in the state one year, and in the county ninety 
days, and in the city, town, ward or precinct thirty days immediately pre- 
ceding the election at which they offer to vote; they shall be able to read and 
speak the English language: Provided, that Indians not taxed shall never 
be allowed the elective franchise: And further provided, that this amend- 
ment shall not effect [affect] the right of franchise of any person who is 
now a qualified elector of this state. The legislature shall enact laws defin- 
ing the manner of ascertaining the qualifications of voters as to their ability 
to read and speak the English language, and providing for punishment of 
persons voting or registering in violation of the provisions of this section. 

This section is amended: See 2d and 5th Amendments, infra. 


Cited in 8 Wash. 65; 12 Wash. 382; 13 subject only to reasonable legislative pro- 
Wash. 150, 362, 707; 42 Wash. 32; 108 visions respecting registration and regu- 
Wash, 341, 343; 113 Wash. 56, 57. lating the exercise of the right: Stallcup 

The right to vote in this state at any V. Tacoma, 13 Wash. 141, 42 Pac. 541, 52 
tlection resides in those possessing the Am. St. Rep. 25. 
qualifications prescribed in this section, 


82. SCHOOL ELECTIONS—FRANCHISE, HOW EXTENDED.— 
The legislature may provide that there shall be no denial of the elective 
franchise at any school election on account of sex. 


Cited in 13 Wash. 362, 707. & Bull Furniture Co. v. Hedges, 13 Wash. 
School Elections —Women have the 696, 43 Pac. 944. 
right to vote in school elections: Holmes 


§3. WHO DISQUALIFIED.—All idiots, insane persons, and persons 
convicted of infamous crime unless restored to their civil rights, are excluded 
from the elective franchise. 


Cited in 13 Wash. 362; 69 Wash. 270, persons lost their civil rights, when the 
271. act only forfeited their right to vote, a 
This section cannot be taken as a con- political and not a civil right: State v. 
struction of the existing territorial stat- Collins, 69 Wash. 268, 124 Pac. 903. 
ute (§5112, infra), to mean that such 


94. RESIDENCE, CONTINGENCIES AFFECTING.—For the pur- 
pose of voting and eligibility to office, no person shall be deemed to have 
gained a residence by reason of his presence, or lost it by reason of his 
absence, while in the civil or military service of the state or of the United 
States, nor while a student at any institution of learning, nor while kept at 
public expense at any poorhouse or other asylum, nor while confined in public 
prison, nor while engaged in the navigation of the waters of this state or 
of the United States, or of the high seas. 

Cited in 13 Wash. 362; 51 Wash. 556; 83 Wash. 434. 


95, VOTER—WHEN PRIVILEGED FROM ARREST.—Voters shall, 
in all cages except treason, and breach of the peace, be privileged 
from arrest during their attendance at elections and going to and returning 
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therefrom. No elector shall be required to do military duty on the day 
of any election except in time of war or public danger. 


Cited in 28 Wash. 16. 


§6. BALLOT.—AII elections shall be by ballot. 


The legislature shall 


provide for such method of voting as will secure to every elector absolute 
secrecy in preparing and depositing his ballot. 


Cited in 12 Wash. 382; 60 Wash, 373; 78 
Wash. 84, 85. 


Power to Confer and Regulate—State 
Legislatures.—This section is subject to 
regulation by the legislature in any rea- 
sonable way not prohibited: State ex rel. 


Shepard v. Superior Court, 60 Wash. 370, 
111 Pac. 233, 140 Am. St. Rep. 925. 


Section 5300, infra, providing for the 


use of voting machines, does not violate 


this section: State ex rel. Empire Voting 
Machine Co. v. Carroll, 78 Wash. 83, 138 
Pac. 306. 


$7. REGISTRATION.— The legislature shall enact a registration law, 
and shall require a compliance with such law before any elector shall be 
allowed to vote: Provided, that this provision is not compulsory upon the 
legislature, except as to cities and towns having a population of over five 


hundred inhabitants. 


In all other cases the legislature may or may not 


require registration as a prerequisite to the right to vote, and the same system 
of registration need not be adopted for both classes. 


Cited in 13 Wash. 145; 108 Wash. 


242; 113 Wash. 56, 57. 


§8. ELECTIONS, TIME OF HOLDING.— The first election of county 
and district officers not otherwise provided for in this constitution, shall be 
on the Tuesday next after the first Monday in November, eighteen hundred 
and ninety, and thereafter all elections for such officers shall be held bien- 


nially on the Tuesday next succeeding the first Monday in November. 


The 


first election of all state officers not otherwise provided for in this constitu- 
tion, after the election held for the adoption of this constitution, shall be on 
the Tuesday next after the first Monday in November, eighteen hundred and 
ninety-two, and the elections for such state officers shall be held in every 
fourth year thereafter on the Tuesday succeeding the first Monday in 


November. 
See infra, Art. XXVII, § 14. 


Cited in 4 Wash. 717, 720; 5 Wash. 
460, 461; 9 Wash. 532; 16 Wash. 573; 53 
Wash. 552; 59 Wash. 494; 81 Wash. 193 
92 Wash. 352, 353; 102 Wash. 475; 113 
Wash. 57. 

Judges of the superior courts are state 
officers within the purview of this section: 
State ex rel. Dyer v. Twichell, 4 Wash. 
715, 31 Pac. 19. 

Term of Office, Vacancies and Holding 
Over.— Under this section, the term of 
office for county officers is for two years 
commencing on the second Monday of 
January next succeeding their election: 
McMurray v. Hollis, 5 Wash. 458, 32 Pac. 
293. 

This section must be construed in con- 
nection with constitution, article XI, sec- 


tion 5, which authorizes the legislature to 
provide for the election of county commis- 
sioners and fix their terms of office: State 
ex rel. Hays v. Twichell, 9 Wash. 530, 38 
Pac. 134; State ex rel. Fair v. Hamilton. 
92 Wash. 347, 159 Pac. 379. 


Sections 4038, 4041, infra, provid ing 
that at the biennial election, One county 
commissioner shall be chosen for four 
years, does not violate this section: State 
ex rel. Gowan v. Superior Court, §1 Wash. 
18, 142 Pac. 452. 


Justices of the peace and constables be- 
long to the judicial department of the 
state and are not county officers: State 
ex rel. Fair v. Hamilton, 92 Wash. 347, 
159 Pac. 379. 
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ARTICLE VII. 


Revenue and Taxation. 
Cited in 74 Wash. 279; 84 Wash. 536, 538; 94 Wash. 304. 


§1. ANNUAL STATE TAX.—AIl property in the state not exempt 
under the laws of the United States, or under this constitution, shall be 
taxed in proportion to its value, to be ascertained as provided by law. The 
legislature shall provide by law for an annual tax sufficient, with other 
sources of revenue, to defray the estimated ordinary expenses of the state 
foreach fiscal year. And for the purpose of paying the state debt, if there 
be any. the legislature shall provide for levying a tax annually, sufficient to 
pay the annual interest and principal of such debt within twenty years from 


the final passage of the law creating the debt. 


Cited in 3 Wash. 304; 17 Wash. 12; 18 

Wash, 252; 20 Wash. 678; 21 Wash, 54, 
554; 23 Wash. 77; 28 Wash. 100; 29 
Wash. 163; 30 Wash. 445; 35 Wash. 31; 
39 Wash. 179; 45 Wash. 639; 50 Wash. 
1733; 65 Wash. 176; 75 Wash. 85; 79 
Wash, 231, 233; 82 Wash. 626; 85 Wash. 
350; 90 Wash. 409; 95 Wash. 135, 238; 
106 Wash. 97, 101. 


Franchises, being a species of personal 


property, are taxable under this section: 
Commercial Elec. L. & P. Co. v. Judson, 
21 Wash. 49, 56 Pac. 829, 57 L. R. A. 78. 


Restrictions on Exemptions.—Laws of 
1907, page 69, section 1, exempting 
“moneys” from taxation, violates this sec 
tion: State ex rel. Wolfe v. Parmenter, 50 
Wash. 104, 96 Pac. 1047, 19 L. R. A. 
(N. S.) 707. 


$ 2. TAXATION — UNIFORMITY AND EQUALITY — EXEMP- 
TION.—The legislature shall provide by law a uniform and equal rate of 
assessment and taxation on all property in the state, according to its value in 
money, and shall prescribe such regulation by general law as shall secure 
a just valuation for taxation of all property, so that every person and cor- 
poration shall pay a tax in proportion to the value of his, her, or its prop- 
erty: Provided, that a deduction of debts from credits may be authorized: 
Provided, further, that the property of the United States, and of the state, 
counties, school districts, and other municipal corporations, and such other 
property as the legislature may by general laws provide, shall be exempt 


from taxation. 


This section is amended: See 3d Amendment, infra. 


Cited in 5 Wash. 146; 6 Wash. 254; 
T Wash. 107, 271; 8 Wash. 549; 14 Wash. 
267; 17 Wash. 112, 452; 18 Wash. 253, 
276: 20 Wash. 152, 683; 21 Wash. 101, 
554; 28 Wash. 258 29 Wash. 164; 30 
Wash. 445; 35 Wash. 483; 37 Wash. 16; 
44 Wash. 66, 468; 48 Wash. 482; 49 Wash. 
173; 50 Wash. 173, 177; 62 Wash. 410; 65 
Wash. 176, 532; 59 Wash. 322; 70 Wash. 
50, 52; 71 Wash. 322; 75 Wash. 85; 78 
Wash, 55; 79 Wash. 231, 233; 82 Wash. 
626; 85 Wash. 350, 628; 89 Wash. 497; 
90 Wash, 409; 94 Wash. 304, 311—313; 
95 Wash. 135, 221, 237; 106 Wash. 97, 101. 
Whether a tax is uniform and equal 
Within the requirement of constitution, 
is a judicial question: Whatcom County 
= Fairhaven Land Co., 7 Wash. 101, 34 


Power to Exempt—Effect of Require- 
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ment of Equality and Uniformity.—Laws 
of 1897, page 139, section 5, subdivisions 
6, 8, exempting each person from taxa- 
tion on personal property to an amount 
not exceeding $500, and also improve- 
ments upon land to a like amount, are in 
conflict with this section: State ex rel. 
Chamberlain v. Daniel, 17 Wash. 111, 49 
Pac. 243. 


Only public property, and that of a 
quasi public character, can be exempt 
from taxation under the provisions of 
this section: State ex rel. Chamberlain v. 
Daniel, 17 Wash. 111, 49 Pac. 243. 


Section 946-8, infra, providing that in 
prosecutions under the “Red- light Law” 
whenever a permanent injunction issues, 
a tax of $300 shall be assessed against 
the building and grounds and against the 
owners, does not offend against the consti- 
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tutional provisions providing for uniform- 
ity and equality of taxation: State ex 
rel. Kern v. Jerome, 80 Wash. 261, 141 
Pac. 753. 

The assessment of property for taxa- 
tion at fifty per cent of its value, as re- 
quired by section 11121, infra, does not 
violate this section: State ex rel. Board 
of Tax Commrs. v, Cameron, 90 Wash, 407, 
156 Pac. 537. 

Laws of 1901, page 67, providing for 
the taxation of inheritance is not invalid 


by reason of exempting some and laying. 


proportional taxes on different ones: 
State v. Clark, 30 Wash. 439, 71 Pac. 20; 
White’s Estate, In re, 42 Wash. 360, 84 
Pac. 831. 

“Credits” are not property within this 
section: State ex rel. Wolfe v. Parmenter, 
50 Wash. 164, 96 Pac. 1047, 19 L. R. A. 
(N. S.) 707. 


Section 42-4, infra, providing for the 
payment of a fee upon filing an appear- 


ance, to be taxed as stenographer’s costs, 
does not violate this section: State ex rel. 
Lindsey v. Derbyshire, 79 Wash. 227, 140 
Pac. 540. 


The proviso to this section does not 
recognize credits as property within the 
requirement of the section that all prop- 
erty be taxed: State ex rel. Wolfe v. Par- 
menter, 50 Wash. 164, 96 Pac. 1047, 19 
L. R. A. (N. S.) 707. 


Under this section, section 11099, infra, 
is unconstitutional in so far as it exempts 
from taxation ships or vessels whose situs 
is within this state, when they are used 
exclusively in trade between this state 
and other states and territories of the 
United States, or foreign countries: Pa- 
cific Cold Storage Co. v. Pierce County, 
85 Wash. 626, 149 Pac. 34. 

Classification of subjects of taxation 
as affected by constitutional re- 
quirement of uniformity. 1 Amn. 
Cas. 638. 


§3. ASSESSMENT OF CORPORATE PROPERTY.—The legislature 
shall provide by general law for the assessing and levying of taxes on all 
corporation property as near as may be by the same methods as are provided 
for the assessing and levying of taxes on individual property. 


Cited in 75 Wash. 85; 84 Wash. 539. 


Sections 1—3 are not violated by Laws 
of 1911, page 601, section 92, providing 
that the puble service commission shall 
value the operating property of railroad 
companies, and that such valuation shall 
be conclusive for the purpose of assess- 
ment and taxation: Spokane & Inland 
Empire R. Co. v. Spokane County, 75 
Wash. 72, 134 Pac. 688. 


The assessment of railway operating 


property as a unit by the state board of 
tax commissioners instead of by the 
county assessors as other property is as. 
sessed under the general revenue laws, 
does not violate this section: Northern 
Pac. R. Co. v. State, 84 Wash. 510, 147 
Pac. 45, Ann. Cas. 1916E, 1166. 
Constitutional equality in relation to 
corporate taxation. 60 L. R. A. 
321. 


§4. NO SURRENDER OF POWER OR SUSPENSION OF TAX ON 
CORPORATE PROPERTY.—tThe power to tax corporations and corporate 
property shall not be surrendered or suspended by any contract or grant to 


which the state shall be a party. 
Cited in 97 Wash. 269. 


§5. TAXES, HOW LEVIED.—No tax shall be levied except in pur- 
suance of law; and every law imposing a tax shall state distinctly the object 
of the same, to which only it shall be applied. 


Cited in 14 Wash. 381; 17 Wash. 141; 
28 Wash. 45; 30 Wash. 445; 31 Wash. 
146; 36 Wash, 454; 50 Wash. 256; 79 
Wash, 328, 329, 330; 85 Wash. 271; 94 
Wash. 304. 


An act authorizing a county to levy 
taxes for expenses already incurred is not 


unconstitutional: Mason v. 
Wash. 591, 40 Pac. 130. 


Section 8355, infra, fixing the license 
fees to be collected from peddlers for 
county licenses, does not violate this sec- 
tion, since the constitution has reference 
only to taxes on property: State v. Shep- 
pard, 79 Wash. 328, 140 Pac. 332. 


Purdy, 11 


§6. TAXES, HOW PAID.— All taxes levied and collected for state 
purposes shall be paid in money only into the state treasury, 
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§ 5804, infra, are not state funds within 
this section: State ex rel. Sherman v. 
Pape, 103 Wash. 319, 174 Pac. 468. 


Cited in 65 Wash. 532; 103 Wash. 321, 
325. | 


Fees for forest fire protection, under 
§7. ANNUAL STATEMENT.—An accurate statement of the receipts 


and expenditures of the public moneys shall be published annually in such 
manner as the legislature may provide. 


§ 8. TAX TO COVER DEFICIENCIES.—Whenever the expenses of 
any fiscal year shall exceed the income, the legislature may provide for 
levying a tax for the ensuing fiscal year, sufficient, with other sources of 
income to pay the deficiency, as well as the estimated expenses of the ensuing 


fiscal year. 


Restrictions as to Purposes of Taxation. 
This section applies only to matters of 
state revenue and expenses, and not to 


those of counties: Mason v. Purdy, 11 
Wash. 591, 40 Pac. 130; Bilger v. State, 
63 Wash. 457, 116 Pac. 19. 


$ 9. SPECIAL ASSESSMENTS OR TAXATION FOR LOCAL IM- 
PROV EMENTS.—tThe legislature may vest the corporate authorities of cities, 
towns, and villages with power to make local improvements by special assess- 
ment, or by special taxation of property benefited. For all corporate pur- 
poses, all municipal corporations may be vested with authority to assess 
and collect taxes, and such taxes shall be uniform in respect to persons and 
property within the jurisdiction of the body levying the same. 


Cited in 2 Wash. 586, 668, 670; 4 Wash. 
134; 6 Wash. 255; 11 Wash. 594; 15 
Wash. 316; 20 Wash. 63, 279; 21 Wash. 
554; 25 Wash. 306; 30 Wash. 446; 35 
Wash, 584, 585, 589; 39 Wash. 180; 40 
Wash. 147; 42 Wash. 41, 498; 44 Wash. 
303, 354; 47 Wash. 203; 62 Wash, 434; 
63 Wash. 468, 469; 77 Wash. 222, 575; 
18 Wash. 97; 79 Wash. 231, 233; 82 Wash. 
28l; 85 Wash. 290, 537; 90 Wash. 216, 
219; 91 Wash. 207, 224; 92 Wash. 552; 
94 Wash. 560, 590; 100 Wash. 510, 511; 
a Wash, 97; 107 Wash. 157; 108 Wash. 


There is no vested right, either in a 
municipal corporation or in the citizen, 
to have property assessed in any particu- 
lar way, these matters, like others pertain- 
ins to such corporations, are’ entirely 
within legislative control: Heileg v. Puy- 
allup, 7 Wash. 29, 34 Pac. 164. 


The provisions of this section and of 
article XI, section 12, do not render in- 
valid the act of March 9, 1893 (Laws 
1893, p. 167), making the assessment- roll 
of a eity of the first elass the same as 
that of the county, and making the 
county treasurer ex-officio tax collector: 
State ex rel. Seattle v. Carson, 6 Wash. 
250. 33 Pac. 428; compare Baker v. 
Seattle, 2 Wash. 576, 27 Pac. 462. 


The act of March 9, 1893, entitled “an 
act relating to internal improvements in 
cities, authorizing the issuance and collec- 
ton of bonds upon the property benefited 
by local improvements, and declaring an 
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emergency,” is constitutional: Germond v. 
Tacoma, 6 Wash. 365, 33 Pac. 961. 


Charging the indebtedness of each of 
the former cities, consolidated under act 
of March 27, 1890, to the property within 
its limits is a regulation in accordance 
with equity and justice, and not forbidden 
by the provisions of this section: De 
Mattos v. New Whatcom, 4 Wash. 127, 29 
Pac. 933. 


The authority given by the legislature to 
validate certain municipal indebtedness, 
under act of February 26, 1890 (8 5, 
p. 225), already created in excess of the 
limit of one and one-half per cent, is not 
a void exercise of legislative power, or an 
attempt to assess and collect taxes on mu- 
nicipal corporations in violation of this 
section: Baker v. Seattle, 2 Wash. 576, 27 
Pac. 462. 


Where a municipal corporation has done 
an act beyond its statutory powers, but 
within the powers competent for the legis- 
lature to have conferred upon it, the act 
may be validated by a curative statute: 
Id. 


The act relating to diking districts con- 
tained in § 4242, infra (prior to amend- 
ment), is not unconstitutional under this 
section: Hansen v. Hammer, 15 Wash. 
315, 46 Pac. 332. 


Laws 1899, page 234, authorizing laying 
of water-mains as local improvement is 
valid: Smith v. Seattle, 25 Wash. 300, 65 
Pac. 612. The improvement by the state 
of its own tide lands, lying within the 
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corporate limits of a city, does not vio- 
late this section: Mississippi Valley Trust 
Co. v. Hofius, 20 Wash. 272, 55 Pac. 54. 


Laws of 1903, page 290, prescribing a 
scale of fees to be paid to the clerk of 
the court upon filing the first papers in 
probate, is void because not uniform or 
levied in proportion to value: State ex 
rel. Nettleton v. Case, 39 Wash. 177, 81 
Pac. 554, 109 Am. St. Rep. 874, 1 L. R. A. 
(N. S.) 152. 


A poll tax may be restricted to males 
over twenty-one ycars of age and under 
fifty: Thurston County v. Tenino Stone 
Quarries, 44 Wash. 351, 87 Pac. 634, 12 
Ann. Cas. 314, 9 L. R. A. (N. S.) 306; 
Tekoa v. Reilly, 47 Wash. 202, 91 Pac. 
169, 13 L. R. A. (N. S.) 901. 


The act authorizing a city to initiate 
special assessments for local improve- 
ments which provides that the apportion- 
ment of the tax shall be made by com- 
missioners appointed by the superior court 
subject to revision by the court, is not 
obnoxious to this section: Westlake Ave- 
nue, In re, 40 Wash. 144, 82 Pac. 279. 


A local assessment upon contiguous 
property to pay the cost of the construc- 
tion of a sewer, levied upon all the prop- 
erty in the assessment district, in propor- 
tion to the assessment of the property for 
general taxation, is invalid: Monk v. Bal- 
lard, 42 Wash. 35, 84 Pac. 397. 


The drainage act of 1895 does not 
violate this section in that it imposes upon 
the court and jury the duty of making an 
assessment: State ex rel. Matson v. Su- 
perior Court, 42 Wash. 491, 85 Pac. 264. 


Liens for Improvements by the State. 
The improvement by the state of its own 
tide lands lying within the corporate limits 
of a city is not a violation of this section. 
Mississippi Val. Trust Co. v. Hofius, 20 
Wash. 272, 55 Pac. 54. 


Laws of 1897, page 77, which requires 
the county treasurer to collect assessment3 
for street improvements certified to him 
by the legislative body of cities of the 
first class within his county, is not un- 
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constitutional as rendering taxation un- 
equal and ununiform: State ex rel. Olm- 
stead v. Mudgett, 21 Wash. 99, 57 Pac. 
351. 

Section 938, Ballinger's Code, providing 
that cities of the third elass may levy 
upon and collect from every male in- 
habitant between certain ages, an annual 
street poll tax, but exempting theref rom 
members of volunteer fire companies, is 
unconstitutional and void: State v. Ide, 
35 Wash. 576, 77 Pac. 961, 102 Am. St. 
Rep. 914, 1 Ann. Cas. 634, 67 L. R. A. 280. 


It is not necessary that a jury be im- 
paneled in order to levy the assessment: 
Jackson Street, In re, 62 Wash. 432, 113 
Pac. 1112. 


Local improvement assessments must be 
limited to the amount of the bencfits: 
Eighth Avenue Northwest, In re, 77 Wash. 
570, 138 Pac. 10. | 


General benefits cannot be made the 
basis of a levy: Shilshole Avenue, In re, 
85 Wash. 522, 148 Pac. 781. 


A local improvement for a street light- 
ing system, the operation of which was 
limited to a period of ten years, is not 
unconstitutional since permanency is not 
an essential element: Ankeny v. Spokane, 
92 Wash. 549, 159 Pac. 806, L. R. A. 19174A, 
1093. 


Special benefits are judicial questions 
reviewable by the courts: Shilshole Ave- 
nue, In re, 94 Wash. 583, 162 Pac. 1010. 


Public property as subject to special 
assessment. 16 Ann. Cas. 886; Ann. 
Cas. 1917D, 844; 23 L. R. A. 807. 


Special assessments as a tax. 3 
L. R. A. (N. 8.) 837. 


Exemption from taxation as including 
exemption from assessment for 
local improvement. 15 Ann. Cas. 
349; Ann. Cas. 1913D, 1114; Ann. 
Cas. 1915A, 219; 35 L. R. A. 33; 
L. R. A. 1916F, 864. 

Assessment of parkway occupied by 


street railway company for street 
improvement. 10 A. L. B. 164. 


ARTICLE VIII. 
Public Indebtedness. 


Cited in 74 Wash. 16. 


§1. LIMITATION OF STATE DEBT.—The state may, to meet casual 
deficits or failure in revenues or for expenses not provided for, contract 
debts, but such debts, direct and contingent, singly or in the aggregate, 
shall not at any time exceed four hundred thousand dollars ($400,000), and 
the moneys arising from the loans creating such debts shall be applied to 
the purpose for which they were obtained, or to repay the debts so con- 
tracted, and to no other purpose whatever. 
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Cited in 12 Wash. 542; 16 Wash. 572; 
91 Wash. 208; 74 Wash. 19—21; 91 Wash. 
12, 13. 

The act of March 22, 1895, creating a 
state board of finance is unconstitutional: 


State ex rel. Jones v. McGraw, 12 Wash. 


541, 41 Pac. 893. 


This section constitutes an “impassable 
barrier” to the creation of any indebted- 
ness in excess of the limitation for any 
period of time, however brief, or for any 
purpose, however worthy: State ex rel. 
gh McGraw, 12 Wash. 541, 543, 41 

ac. 893. 


ArT. VIII, §§ 2, 3 


School bonds issued against one fund 
and sold to another fund of the state do 
not constitute an increase of indebtedness 
within the prohibition of this section: 
State ex rel. Winston v. Rogers, 21 Wash. 
206, 57 Pac. 801. 


Constitutional limit of state indebt- 
edness as affected by indebtedness 
of political subdivisions. Ann. Cas. 
1912C, 450. 

As to what time is assessed valuation 
to be taken for purpose of deter- 
mining debt limit of state. 28 
L. R. A. (N. 8.) 149. 


§2. POWERS EXTENDED IN CERTAIN CASES.—In addition to 


the above limited power to contract debts, the state may contract debts to 
repel invasion, suppress insurrection, or to defend the state in war, but the 
money arising from the contracting of suċh debts shall be applied to the 


purpose for which it was raised, and no other purpose whatever. 


_ Cited in 12 Wash. 542; 74 Wash. 19—21; 
9] Wash. 12, 13; 95 Wash. 238. 

The majority required by this provision 
is a majority of those who vote upon the 
proposition, and not of those who may 


vote: Metcalf v. Seattle, 1 Wash. 297, 29 
Pae. 1010. 


As to the validity of a proposed plan of 


the state capitol commission to issue war- 


rants for the erection of a capitol build- 
ing: See State ex rel. Atty. General v. 
McGraw, 13 Wash. 311, 43 Pac. 176. 

The aet of 1893 authorizing the excava- 
tion of public waterways, and providing 
for liens upon the tide-lands belonging to 
the state which are filled in thereby, fe 
not violate this section: Seattle & Lake 
Wash. Waterway Co. v. Seattle Dock Co., 
35 Wash. 503, 77 Pac. 845. 


laws of 1913, page 139, section 2, and 


Laws of 1911, page 323, section 5, pro- 
viding that the state shall guarantee the 
principal and interest of the capitol build- 
ing bonds to be issued against the capitol 
building fund, are unconstitutional: State 
Capitol Commission v. State Board of 
Finance, 74 Wash. 15, 132 Pac. 861. 


Laws of 1915, page 700, section 3, of the 
act for bonding the capitol building lands 
for $1,500,000, the principal payable only 
from the capitol building fund derived 
from the sale of the lands, which provides 
for the levy of an annual tax sufficient to 
meet the interest on the bonds, the same 
to be deemed a loan from the general 
fund and repaid from the proceeds of sales 
or leases of capitol building lands, is un- 
constitutional: State ex rel. State Capitol 
Commission v. Lister, 91 Wash. 9, 156 Pae. 
858. 


§3. SPECIAL INDEBTEDNESS, HOW AUTHORIZED.—Except the 
debt specified in sections one and two of this article, no debts shall hcreafter 
be contracted by or on behalf of this state, unless such debt shall be author- 
wed by law for some single work or object to be distinctly specified therein, 
which law shall provide ways and means, exclusive of loans, for the pay- 
ment of the interest on such debt as it falls due, and also to pay and dis- 
charge the principal of such debt within twenty years from the time of the 
contracting thereof. No such law shall take effect, until it shall, at a general 
‘lection, have been submitted to the people and have received a majority of 
ell the votes cast for and against it at such election, and all moneys raised 
by authority of such law shall be applied only to the specific object therein 
‘tated, or to the payment of the debt thereby created, and such law shall be 
published in at least one newspaper in each county, if one be published 
therein, throughout the state, for three months next preceding the election at 


which it is submitted to the people. 


_ Cited in 1 Wash. 301; 
‘4 Wash. 19, 21; 91 Wash. 12—15. 
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22 Wash. 542; 25 Wash. 583; 35 Wash. 514; 49 Wash. 74; 
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§4. MONEYS DISBURSED ONLY BY APPROPRIATIONS.— 
No moneys shall ever be paid out of the treasury of this state, or any of its 
funds, or any of the funds under its management, except in pursuance of 
an appropriation by law; nor unless such payment be made within two 
years from the first day of May next after the passage of such appropriation 
act, and every such law making a new appropriation, or continuing or re- 
viving an appropriation, shall distinctly specify the sum appropriated, and 
the object to which it is to be applied, and it shall not be sufficient for 


such law to refer to any other law to fix such sum. 


Cited in 3 Wash. 137; 7 Wash, 192; 13 
Wash. 322; 19 Wash. 661; 51 Wash. 556; 
52 Wash. 689; 74 Wash. 26, 27; 94 Wash. 
172—174; 98 Wash. 255; 103 Wash. 321, 
325. 

Appropriations — Necessity.—The state 
treasurer may lawfully question the legal- 
ity of any warrant issued by the state 
auditor: State ex rel. Pub. Co. v. Linds- 
ley, 3 Wash. 125, 27 Pac. 1019. 

Where the legislature designates the 
amount to be paid, and that it be paid out 
of any moneys in the state treasury not 
otherwise appropriated, it is a sufficient 
compliance with this section without using 
the formal words “there is hereby ap- 
propriated”: State ex rel. Brainerd v. 
Grimes, 7 Wash. 191, 34 Pac. 833. 

A proposed plan by the state capitol 
commission for the exchange at par for 


cash of warrants on the state capitol 
building fund, which cash is to be held 
by the state treasurer and disbursed for 
services on such building, is not a viola- 
tion of this section: State ex rel. Atty. 
Gen. v. McGraw, 13 Wash. 311, 43 Pac. 
176. 


Making and requisites of appropriation: 
See State ex rel. Helander v. Clausen, 98 
Wash. 253, 167 Pac. 947. 

An appropriation of moneys shall not 
be in any particular form of words, but 
the same may be made by a general act 
clearly showing the legislative intent: 
State ex rel. Peel v. Clausen, 94 Wash. 166, 
162 Pac. 1. 


This section does not apply to fees 


collected for forest fire protection under 


$ 5804, infra: State ex rel. Sherman v. 
Pape, 103 Wash. 319, 174 Pac. 468. 


§5. CREDIT NOT TO BE LOANED.— The credit of the state shall 
not, in any manner, be given or loaned to or in aid of any individual, asso- 


ciation, company, or corporation. 


Cited in 35 Wash. 513; 108 Wash. 136. 
The act of 1893, authorizing the excava- 
tion of public waterways, and providing 
for liens upon the tide- lands belonging to 


the state which are filled in under the con- 
tract, does not violate the constitution: 
Seattle & Lake Wash. Waterway Co. v. 
Seattle Dock Co., 35 Wash. 503, 77 Pac. 
845. 


$6. LIMITATIONS UPON MUNICIPAL INDEBTEDNESS. — No 
county, city, town, school district, or other municipal corporation shall for 
any purpose become indebted in any manner to an amount exceeding one 
and one-half per centum of the taxable property in such county, city, town, 
school district, or other municipal corporation, without the assent of three- 
fifths of the voters therein voting at an election to be held for that purpose, 
nor in cases requiring such assent shall the total indebtedness at any time 
exceed five per centum on the value of the taxable property therein, to be 
ascertained by the last assessment for state and county purposes previous to 
the incurring of such indebtedness, except that in incorporated cities the asg- 
sessment shall be taken from the last assessment for city purposes: Provided, 
that no part of the indebtedness allowed in this section shall be incurred for 
any purpose other than strictly county, city, town, school district, or other 
municipal purposes: Provided, further, that any dtr or town, with such 
assent, may be allowed to become indebted to a larger amount, but not ex- 
ceeding five per centum additional for supplying such city or town with 
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water, artificial light, and sewers, when the works for supplying such water 


ArT. VIII, § 6 


hght, and sewers shall be owned and controlled by the municipality. 


Cited in 1 Wash. 298, 318; 2 Wash. 
675, 679; 4 Wash. 148, 150; 5 Wash. 146, 
454; 6 Wash. 430, 435; 7 Wash. 271; 8 
Wash. 397, 402; 12 Wash. 370, 526; 13 
Wash, 698; 15 Wash, 11, 317, 375; 16 
Wash, 570; 19 Wash. 448; 21 Wash. 208; 
22 Wash. 410; 25 Wash. 310, 581; 26 
Wash. 232, 239; 28 Wash. 12; 37 Wash. 
16; 42 Wash. 302, 656; 43 Wash. 76; 45 
Wash, 524; 48 Wash. 76; 49 Wash. 73; 62 
Wash. 446; 64 Wash. 356; 67 Wash. 111, 
112; 70 Wash. 291, 301—303; 72 Wash. 
90; 75 Wash. 208—210; 80 Wash. 155, 
353; 81 Wash. 185, 367, 404; 82 Wash. 
138, 279, 283; 84 Wash. 673; 95 Wash. 
132, 133; 98 Wash. 414; 105 Wash. 243; 
111 Wash. 171, 174; 112 Wash. 471. 


The county commissioners are not 
authorized to submit to a vote the ques- 
tion of ratifying or validating county 
indebtedness incurred in excess of the one 
and one-half per cent limitation in the 
absence of any statutory authority there- 
for: Rehmke v. Goodwin, 2 Wash. 676, 27 
Pee. 473. 


Under Laws of 1893, page 181, section 1, 
provision is made for the ratification of 
such invalid county indebtedness only as 
was incurred prior to March 9, 1893, and 
the submission to the voters for ratifica- 
tion of an indebtedness subsequent there- 
to, joined with prior indebtedness, vitiates 
the whole proceeding: Hunt v. Faweett, 8 
Wash. 396, 36 Pac. 318. 


It is not necessary under this section 
that @ proposition for increasing the 
county's indebtedness submitted at a 
gencral election should receive more than 
three-fifths of the votes cast by the voters 
Who specially vote thereon: Strain v. 
Young, 25 Wash, 578, 66 Pac. 64; Fox v. 
Seattle, 43 Wash. 74, 86 Pac. 379, 117 Am. 
St. Rep. 1037. 


Where a county has reached the consti- 
tutional limit of its indebtedness, it may 
thereafter issue its obligation for those 
‘penses necessary to maintain its exist- 
mee: Duryee v. Friars, 18 Wash. 55, 50 
Pac. 583; Rauch v. Chapman, 16 Wash. 
568, 48 Pac. 253, 58 Am. St. Rep. 52, 36 

E. A. 407; Farquharson v. Veargin, 24 
Wash. 549, 64 Pac. 717. 

School districts are, within contempla- 
tion of the legislative and constitutional 
enactments of this State, municipal cor- 
„ ons: Maxon v. School District No. 
64. 5 Wash. 142, 31 Pac. 462, 32 Pac. 110; 
3 ex rel. School Distriet No. 24 v. 

imes, 7 Wash. 270, 34 Pac. 836. 

An Irrigation district is not a municipal 
corporation within the meaning of this 
ection: Board of Directors v. Peterson, 
t Wash. 147, 29 Pac. 995. 
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An irrigation district is a municipal 
corporation within the meaning of $ 7417, 
infra, conferring certain powers on such 
districts: Peters v. Union Gap Irr. Dis- 


trict, 98 Wash. 412, 167 Pac. 1085; 
Whitten v. Silverman, 105 Wash. 288, 177 
Pac. 737. 


This provision is self-executing and 
sufficient, without further legislative sanc- 
tion, to authorize the voters to give or 
withhold assent to the incurring of in- 
debtedness: Holmes v. Bull Furn. Co. v. 
Hedges, 13 Wash. 696, 43 Pac. 944. 


An act authorizing counties to condemn 
land for a ship canal, entirely within the 
county, does not violate the provisions of 
this section as to incurring debt for any 
other than county purposes: Lancey v. 
King County, 15 Wash. 9, 45 Pac. 645, 34 
L. R. A. 817, 

The construction of a county road is a 
strictly county purpose within this sec- 
tion: Rust v. Kitsap County, 111 Wash. 
170, 189 Pac. 994. 


Current or Necessary Expenses: See 
Remington’s Digest, Mun. Corp., § 485; 
Hull v. Ames, 26 Wash. 272, 66 Pac. 391, 
90 Am. St. Rep. 743; Gladwin v. Ames, 30 
Wash. 608, 71 Pac. 189; Pilling v. Everett, 
67 Wash. 109, 120 Pac. 873; Patterson v. 
Edmonds, 72 Wash. 88, 129 Pac. 895. 


Public improvements, property or works: 
See Remington’s Digest, Mun. Corp., § 486; 
Metcalfe v. Seattle, 1 Wash. 297, 29 Pac. 
1010; Austin v. Seattle, 2 Wash, 667, 27 
Pac. 557; Seymour v. Tacoma, 6 Wash. 
427, 33 Pac. 1059. i 


Indebtedness Payable Out of Special 
Fund or from special assessments: See 
Remington’s Digest, Mun. Corp., § 487; 
Baker v. Seattle, 2 Wash. 076, 27 Pac. 462; 
Thomas & Co. v. Olympia, 12 Wash. 465, 
41 Pac. 191; German-Amer. Sav. Bank v. 
Spokane, 17 Wash. 315, 49 Pac. 542, 38 
L. R. A. 259; Wilson v. Aberdeen, 19 
Wash. 89, 52 Pac. 524; Northwestern 
Lumber Co. v. Aberdcen, 22 Wash. 404, 60 
Pac. 1115; Potter v. Whatcom, 25 Wash. 
207, 65 Pac. 197; Winston v. Spokane, 12 
Wash, 524, 41 Pac. 888; Kenyon v. Spo- 
kane, 17 Wash. 57, 48 Pac. 783; Faulkner 
v. Seattle, 19 Wash. 320, 53 Pac. 365; 
Smith v. Seattle, 25 Wash. 300, 65 Pac. 
612; State ex rel. American Freehold- 
Land Mortgage Co. v. Tanner, 45 Wash. 
348, 88 Pac. 321; Griffin v. Tacoma, 49 
Wash. 524, 95 Pac. 1107; Scott v. Tacoma 
81 Wash. 178, 142 Pac. 467; Schooley v 
oo 12 Wash. 667, 147 Pac. 410; 

er v. Olympia, 87 Wash. 1 
117, 152 Pae. 998. n 

Computation of Limit or Amount: See 
Remington's Digest, Mun. Corp., 8 488: 
Childs v. Anacortes, 5 Wash. 452, 32 Pac. 
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217; Seymour v. Tacoma, 6 Wash. 427, 33 
Pac. 1059; Graham v. Spokane, 19 Wash. 
447, 53 Pac. 714; State Sav. Bank v. Davis, 
22 Wash. 406, 61 Pac. 43; West v. Che- 
halis, 12 Wash. 369, 41 Pac. 171; 50 Am. 
St. Rep. 896; Forsyth v. Seattle, 73 Wash. 
515, 132 Pac. 224; Town of Woolley, In re, 
75 Wash. 206, 134 Pac. 825; Seymour v. 
Ellensburg, 81 Wash. 365, 142 Pac. 875; 
Schooley v. Chehalis, 84 Wash. 667, 147 
Pac. 410; Hansen v. Hoquiam, 95 Wash. 
132, 163 Pac. 391. 

See, also, Langdon v. Walla Walle, 112 
Wash. 446, 193 Pac. 1. 


Deduction of Uncollected Taxes: Soe 
Remington’s Digest, Mun. Corp., § 489; 
State ex rel. Barton v. Hopkins, 14 Wash. 
59, 44 Pac. 134, 550; Graham v. Spokane, 
19 Wash. 447, 53 Pac. 714; Rands v. Clarke 
County, 15 Wash. 697, 46 Pac. 1119; Kelley 
v. Pierce County, 15 Wash. 697, 46 Pac. 
253; State ex rel. American Sav. Union v. 
Whittlesey, 17 Wash. 447, 50 Pac. 119. 


Submission of question of expenditure 
to popular vote: See Remington’s Digest, 
Mun. Corp., § 490; Metcalfe v. Seattle, 1 
Wash. 297, 29 Pac. 1010; State ex rel. 
Baker v. Snodgrass, 1 Wash. 306, 25 Pac. 
1014; Yesler v. Seattle, 1 Wash. 308, 25 
Pac. 1014; Baker v. Seattle, 2 Wash. 576, 
27 Pac. 462; De Mattos v. New Whatcom, 
4 Wash. 127, 29 Pac. 933; Seymour v. 
Tacoma, 6 Wash. 138, 32 Pac. 1077; State 
ex rel. Fawcett v. Superior Court, 14 
Wash. 604, 45 Pac. 23, 33 L. R. A. 674; 
McBryde v. Montesano, 7 Wash. 69, 34 
Pac. 559; Williams v. Shoudy, 12 Wash. 
362, 41 Pac. 169; Petros v. Vancouver, 13 
Wash. 423, 43 Pac. 361; State ex rel. 
Barton v. Hopkins, 14 Wash. 59, 44 Pac. 
134, 550; Faulkner v. Seattle, 19 Wash. 
320, 53 Pac. 365; Griffin v. Tacoma, 49 
Wash. 524, 95 Pac. 1107; State ex rel. 
Craig v. Newport, 70 Wash. 286, 126 Pac. 
637; Shorts v. Seattle, 95 Wash. 531, 164 
Pac. 239. 


Contracts Involving Indebtedness or ex- 
penditures: See Remington’s Digest, Mun. 
Corp., § 491; Richards v. Klickitat County, 
13 Wash. 509, 43 Pac. 647; Phelps v. 
Tacoma, 15 Wash. 367, 46 Pac. 400; State 
ex rel. American Sav. Union v. Whittlesey, 
17 Wash. 447, 50 Pac. 119. 


Where a city is indebted in excess of 
its constitutional limit, the exccss only 
requires ratification; and funding bonds 
for a portion of the debt, are valid with- 
out ratification, if the portion funded was 
within the constitutional limit: Fisher v. 
Seattle, 55 Wash. 396, 104 Pac. 655. 
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The city authorities have power to incur 
indebtedness within the one and one-half 
per cent limit at any and all times: State 
ex rel. Olympia v. Holmes, 81 Wash. 403, 
142 Pac. 1148. See, also: Uhler v. 
Olympia, 87 Wash. 1, 151 Pac. 117, 152 
Pac. 998. 


A city cannot submit to the voters a 
bond issue to raise money for several dis- 
tinct purposes, in no way related to each 
other, in such a way that the voters must 
vote for or against all the propositions: 
Blaine v. Seattle, 62 Wash. 445, 114 Pac. 
164, Ann. Cas. 1912D, 315. 


Laws of 1911, page 412 (section 9688, 
infra), authorizing the creation of port 
districts as municipal corporations, is not 
unconstitutional as creating municipal cor- 
porations not recognized by the constitu- 
tion in view of this section referring to 
“other municipal corporations” than those 
specially mentioned: Paine v. Port of 
Seattle, 70 Wash. 294, 126 Pac. 628, 127 
Pac. 580. 


The bonding of the state capitol lands 
for the purpose of erecting buildings and 
creating a “debt” for interest charges 
without submitting the same to a vote ‘o 
the people, is a violation of this section: 
State ex rel. State Capitol Commission v. 
Lister, 91 Wash. 9, 156 Pac. 858. 


Creation of indebtedness within 
meaning of debt limit provisions, 
37 L. R. A. (N. 8.) 1058; L. R. A. 
1917E, 437. 


Right of municipality to contract for 
periodical payments through term 
of years in aggregate exceeding au- 
thorized debt limit. 7 Ann. Cas. 
150; Ann. Cas. 1913B, 1177. 


Interest on municipal bonds as factor 
in determining whether munici- 
pality has exceeded constitutional 
limit. 17 Ann. Cas. 1243; Ann. Cas. 
1918B, 598. 


Two or more political bodies wholly 
or partly coincident in territory as 
separate bodies for purposes of 
constitutional debt limit. Ann. Cas. 
1912A, 449; L. R. A. 1917E, 468. 


Right of municipal corporetion to se- 
cure publie utilities by piecemeal 
to avoid constitutional debt limit. 
12 L. R. A. (N. 8.) 433. 

Statute creating municipal liability 
for mob or riot a3 violating consti- 
tutional debt limitation. 13 L. B. 
A. 757. 


$7. CREDIT NOT TO BE LOANED.—No county, city, town, or other 
municipal corporation shall hereafter give any money or property, or loan 
its money or credit, to or in aid of any individual, association, company, or 
corporation, except for the necessary support of the poor and infirm, or be- 
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come directly or indirectly the owner of any stock in or bonds of any asso- 


ciation, company, or corporation. 


Cited in 5 Wash. 146; 7 Wash. 271; 15 
Wash. 11; 16 Wash. 574; 18 Wash. 624; 
20 Wash. 537; 36 Wash. 454; 70 Wash. 
322; 719 Wash. 156; 80 Wash. 353; 100 
Wash, 508—510; 108 Wash. 136. 


Bonds to be issued by a city for en- 
larging its municipal “lighting and power” 
plant and system and furnishing elec- 
tricity for light, power and heat, are to be 
classified as light bonds”: Chandler v. 
Seattle, 80 Wash. 154, 141 Pac. 331. 


Bonds issued for the purchase of water- 
works, payable out of the city’s general 
fund, may be considered as part of the 
five per cent additional indebtedness 
allowed by the constitution for water, 
light and sewer purposes, although the 
city had not reached its five per cent limit 
for general indebtedness: Dean v. Walla 
Walla, 48 Wash. 75, 92 Pac. 895. 

Loan of credit: See Remington’s Di- 
gest, Mun. Corp., § 493; Moran v. Thomp- 
son, 20 Wash. 525, 65 Pac. 29; Fisher v. 
Seattle, 55 Wash. 396, 104 Pac. 65; Paine 
v. Port of Seattle, 70 Wash. 294, 126 Pac. 


628, 127 Pac. 580; Washington-Oregon 
Corporation v. Chehalis, 76 Wash. 442, 136 
Pac. 681. 


An act authorizing counties to condemn 
land for a right of way for a ship canal 
projected by the general government is 
not a violation of this section: Lancey 
v. King County, 15 Wash. 9, 45 Pac. 645, 
34 L. R. A. 817. 


Limitation on use of funds or credit: 
See Remington’s Digest, Counties, § 68; 
Hunt v. Fawcett, 8 Wash. 396, 36 Pac. 
318; Mason v. Purdy, 11 Wash. 591, 40 
Pac. 130; State ex rel. Potter v. King 
County, 45 Wash. 519, 88 Pac. 935; Rands 
v. Clarke County, 79 Wash. 152, 139 Pac. 
1090; Johns v. Wadsworth, 80 Wash. 352, 
141 Pac. 892; Foster v. County Commis- 
sioners of Cowlitz County, 100 Wash. 502, 
171 Pac. 539. 

The courts cannot inquire into legisla- 
tive increases in compensation under 
state contracts: State ex rel. Govan v. 
Clausen, 108 Wash. 133, 183 Pac. 115. 


ARTICLE IX. 
Education. 
§1. PREAMBLE.—It is the paramount duty of the state to make 
ample provision for the education of all children residing within its borders, 
without distinction or preference on account of race, color, caste, or sex. 
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Cited in 13 Wash. 699; 16 Wash. 576; 17 Wash. 139; 40 Wash. 105; 90 Wash. 


§2. PUBLIC SCHOOL SYSTEM.—tThe legislature shall provide for a 


general and uniform system of public schools. 


The public school system 


shall include common schools, and such high schools, normal schools, and 
technical schools as may hereafter be established. But the entire revenue 
derived from the common school fund, and the state tax for common schools, 
shall be exclusively applied to the support of the common schools. 


Cited in 6 Wash. 121; 29 Wash. 595; 51 
958 501; 70 Wash. 300; 90 Wash. 187, 

Laws of 1915, page 239, providing an 
entrance and tuition fees to be charged 
to students of the university of Washing- 
ton, is a valid exercise of legislative au- 
thority: Litehman v. Shannon, 90 Wash. 
186, 155 Pae. 783. 

Laws of 1887, page 15, requiring bonds 
to be taken by school districts as muni- 
cipal eorporations from contractors for 
Payment of mechanics, etc., does not vio- 
late this section: Pacific Mfg. Co. v. 
School District, 6 Wash. 121, 33 Pac. 68. 


A common school, within this section 
means one that is common to all children 
of proper age and capacity, free, and sub- 
ject to, and under the control of the 
qualified voters of the district: School 
District v. Bryan, 51 Wash. 498, 99 Pae. 
28, 20 L. R. A. (N. S.) 1033. 

A model training department of a state 
normal school wherein a portion of the 
school children in a district are given in- 
struction which they would otherwise re- 
ceive in the district schools, is not a part 
of the common schools of the state: 
School District v. Bryan, 51 Wash. 498, 
99 Pac. 28, 20 L. R. A. (N. 8.) 1033. 


§3. FUNDS FOR SUPPORT OF.— The principal of the common school 
fund shall remain permanent and irreducible. The said fund shall be de- 
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rived from the following named sources, to wit: Appropriations and dona- 
tions by the state to this fund; donations and bequests by individuals to 
the state or public for common schools; the proceeds of lands and other 
property which revert to the state by escheat and forfeiture; the proceeds 
of all property granted to the state, when the purpose of the grant is not 
specified or is uncertain; funds accumulated in the treasury of the state for 
the disbursement of which provision has not been made by law; the proceeds 
of the sale of timber, stone, minerals, or other property from school and 
state lands, other than those granted for specific purposes; all moneys re- 
ceived from persons appropriating timber, stone, minerals or other property 
from school and state lands other than those granted for specific purposes, 
and all moneys other than rental recovered from persons trespassing on said 
lands; five per centum of the proceeds of the sale of public lands lying within 
the state which shall be sold by the United States subsequent to the admis- 
sion of the state into the Union, as approved by section thirteen of the act 
of congress enabling the admission of the state into the Union; the principal 
of all funds arising from the sale of lands and other property which have 
been and hereafter may be granted to the state for the support of the com- 
mon schools. The legislature may make further provisions for enlarging 
said fund. The interest accruing on said land, together with all rentals 
and other revenues derived therefrom, and from lands and other property 
devoted to the common school fund, shall be exclusively applied to the cur- 


rent use of the common schools. 
Cited in 51 Wash, 501. 


$4. SECTARIAN CONTROL OR INFLUENCE PROHIBITED.—AIl 
schools maintained or supported wholly or in part by the public funds shall 
be forever free from sectarian control or influence. 
Cited in 102 Wash. 370, 375. school: State ex rel. Dearle v. Frazier, 
This section prevents the giving of 102 Wash. 369, 173 Pac. 35. 
credits for Bible study done outside of 
§5. LOSS OF PERMANENT FUND TO BECOME STATE DEBT.— 
All losses to the permanent.common school or any other state educational 
fund which shall be occasioned by defalcation, mismanagement, or fraud of 
the agents or officers controlling or managing the same shall be audited by 
the proper authoritics of the state. The amount so audited shall be a per- 
manent funded debt against the state in favor of the particular fund sustain- 
ing such loss, upon which not less than six per cent annual interest shall be 
paid. The amount of liability so created shall not be counted as a part of the 
indebtedness authorized and limited elsewhere in this constitution. 


See infra Art. XVI, investment of permanent school fund. 
Cited in 21 Wash, 393. 


ARTICLE X. 
Cited in 95 Wash. 226. 


§1. WHO LIABLE TO MILITARY DUTY.—AIl able-bodied male 
citizens of this state between the ages of eighteen and forty-five years, ex- 
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cept such as are exempt by laws of the United States or by the laws of this 
state, shall be liable to military duty. 


Under the article the legislature may Board of Commissioners of Pierce County 
distribute the burden upon its political v. Clausen, 95 Wash. 214, 163 Pac. 744. 
subdivisions as it sees fit: State ex rel. 


$82. ORGANIZATION — DISCIPLINE — OFFICERS — POWER TO 
CALL OUT.—The legislature shall provide by law for organizing and dis- 
eiplining the militia in such manner as it may deem expedient, not incom- 
patible with the constitution and laws of the United States. Officers of the 
militia shall be elected or appointed in such manner as the legislature shall 
from time to time direct, and shall be commissioned by the governor. The 
governor shall have power to call forth the militia to execute the laws of the 
state to suppress insurrections and repel invasions. 
Cited in 3 Wash. 397. of 1889-90, page 627, section 1, subdivi- 
The governor is not bound in any case sion 12, before calling forth the military 
where, in his judgment, the danger of riot Power of the state: Chapin v. Ferry, 3 


and bloodshed is imminent, to observe the Wash. 386, 28 Pac. 754, 15 L. R. A. 116. 
antecedent formalities required by Laws l 


§3. SOLDIERS’ HOME.—The legislature shall provide by law for the 
maintenance of a soldiers’ home for honorably discharged Union soldiers, 
sailors, marines and members of the state militia disabled while in the line 
of duty, and who are bona fide citizens of the state. 


$4. PUBLIC ARMS.—The legislature shall provide by law for the 
protection and safekeeping of the public arms. 


$0. PRIVILEGE FROM ARREST.—The militia shall, in all cases, 
except treason, felony and breach of the peace, be privileged from arrest 
during the attendance at musters and elections of officers, and in going to and 
returning from the same. 


§6. EXEMPTION FROM MILITARY DUTY.—No person or persons 
having conscientious scruples against bearing arms shall be compelled to do 
militia duty in time of peace: Provided, such person or persons shall pay 
an equivalent for such exemption. 


ARTICLE XI. 
County, City and Township Organization. 
S1. EXISTING COUNTIES RECOGNIZED.— The several counties of 
the territory of Washington existing at the time of the adoption of this 


constitution are hereby recognized as legal subdivisions of this state. 
Cited in 108 Wash. 242. 


82. COUNTY SEATS—LOCATION AND REMOVAL.—No county 
‘eat shall be removed unless three-fifths of the qualified electors of the county 
voting on the proposition at a general election shall vote in favor of such 
removal, and three-fifths of all votes cast on the proposition shall be re- 
quired to relocate a county seat. A proposition of removal shall not be re- 
nbmitted in the same county more than once in four years. 


ted in 1 Wash, 301; 8 Wash. 65; 12 The majority required to carry the ques- 
Wash. 435; 25 Wash. 583; 49 Wash. 74. tion submitted to the electors under this 
Rem. Wash. Code, Vol. I—7 97 
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section and section 6, article VIII, is a 
majority of those who vote upon that 
proposition: Metcalf v. Seattle, 1 Wash. 
297, 29 Pac. 1010. 

The superior court has no jurisdiction 
of the subject matter of an action which 
secks to enjoin the removal of a county 
seat on the ground of fraud committed in 
the election thereof: Parmeter v. Bourne, 
8 Wash. 45, 35 Pac. 586, 757. 

The removal of a county seat is a 
political question, the regulation and con- 
trol of which are within the exclusive 
jurisdiction of the legislative department: 
Id. A private citizen and taxpayer has 
no such property interest in the location 
of a county seat as will give him a right 
of action to contest its removal: Id.; but 
in Rickey v. Williams, 8 Wash. 479, 36 
Pac. 480, held, that an injunction will lie 
at the suit of a county officer to enjoin 
the removal of the county seat, when the 
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board of commissioners had never ob- 
tained jurisdiction by proper petition to 
order the submission of the question. 

A board of county commissioners is not 
vested with exclusive discretion in the 
matter of declaring the result of an elec- 
tion for removal of the county seat, but 
an attempt on their part to declare a re- 
sult contrary to law is sufficient to give 
the superior court jurisdiction to enjoin 
them: Krieschell v. County Commission- 
ers, 12 Wash. 428, 41 Pac. 186. 

The commissioners may go behind the 
returns and examine the ballots for the 
purpose of determining the result: Heff- 
ner v. Board of County Commrs., 16 Wash. 
273, 47 Pac. 430. Their decision cannot 
be reviewed by the courts: Id. The gen- 
eral act authorizing appeals from their 
decisions does not apply: Lawry v. Board 
of County Commrs., 12 Wash. 446, 41 Pac. 
190. 


§ 3. NEW COUNTIES.—No new county shall be established which shall 


reduce any county to a population less than four thousand, nor shall a new 
county be formed containing a less population than two thousand. There 
shall be no territory stricken from any county unless a majority of the 
voters living in such territory shall petition therefor, and then only under 
such other conditions as may be prescribed by a general law applicable to 
the whole state. Every county which shall be enlarged or created from ter- 
ritory taken from any other county or counties shall be liable for a just pro- 
portion of the existing debts and liabilities of the county or counties from 
which such territory shall be taken: Provided, that in such accounting 
neither county shall be charged with any debt or liahility then existing, 
incurred in the purchase of any county property or in the purchase or con- 
struction of any county buildings then in use or under construction which 
shall fall within and be retained by the county: Provided, further, that this 
shall not be construed to affect the rights of creditors. 


Cited in 24 Wash. 551; 47 Wash. 462, 24 Wash. 549, 64 Pac. 717; State ex rel. 
466; 54 Wash. 386; 72 Wash. 329; 108 Chehalis County v. Superior Court, 47 
Wash. 138. Wash. 453, 92 Pac. 345; State ex rel. 

Alteration and creation of new counties Lytle v. Superior Court, 54 Wash. 378, 
Restrictions: See Remington's Digest, 103 Pac. 464. 

Counties, §2: Farquharson v. Yceargin, 


$4. COUNTY GOVERNMENT AND TOWNSHIP ORGANIZA- 
TION.— The legislature shall establish a system of county government, which 
shall be uniform throughout the state, and by general laws shall provide for 
township organization, under which any county may organize whenever a 
majority of the qualified electors of such county voting at a general election 
shall so determine; and whenever a county shall adopt township organiza- 
ticn the assessment and collection of the revenue shall be made, and the 
business of such county and the local affairs of the several townships 
therein, shall be managed and transacted in the manner prescribed by such 


general law. 


Cited in 49 Wash. 75; 54 Wash. 383; 584; 92 Wash. 352; 97 Wash. 146: 100 
58 Wash. 496, 497; 70 Wash. 300; 79 Wash. 268. l 
Wash. 231, 237; 82 Wash. 630; 88 Wash. 
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This section does not authorize town- 
ship organization upon a majority of 
those voting upon the question, although 
the legislature so construed the clause in 
Laws of 1895, page 473, but only upon a 
majority of the total votes cast at the 
election: State ex rel. Milliken v. Board 
of Commrs., 49 Wash. 70, 94 Pac. 897. 


Townships organized under this section 


ART. XI, § 5 


are made bodies corporate, and vested 
with full control over highways to the 
exclusion of the county preper, and liable 
for injuries caused by reason of the de- 
fective condition of its highways: Orrock 
v. South Moran Township, 97 Wash. 144, 
165 Pac. 1096; Nipges v. Mountain View 
Township, 100 Wash. 268, 170 Pac. 560. 


§5. ELECTION AND COMPENSATION OF COUNTY OFFICERS. 
The legislature, by general and uniform laws, shall provide for the election 
in the several counties of boards of county commissioners, sheriffs, county 
clerks, treasurers, prosecuting attorneys, and other county, township, or 
precinct and district officers, as public convenience may require, and shall 


prescribe their duties and fix their term of office. 


It shall regulate the 


compensation of all such officers, in proportion to their duties, and for 


that purpose may classify the counties by population. 


And it shall provide 


for the strict accountability of such officers for all fees which may be 
collected by them, and for all public moneys which may be paid to them, 
or officially come into their possession. : 


Cited in 5 Wash. 461; 6 Wash. 162, 163; 
7 Wash. 114; 9 Wash. 378, 531; 14 Wash. 
119; 16 Wash. 573; 24 Wash. 429, 554; 25 
Wash. 266; 28 Wash. 498; 37 Wash. 430; 
46 Wash. 273; 47 Wash. 701; 53 Wash. 
552; 54 Wash. 153, 456; 59 Wash. 486; 63 
Wash. 468, 469; 65 Wash. 418; 68 Wash. 
190: 79 Wash. 237; 88 Wash. 584, 587; 
91 Wash, 49; 92 Wash. 352, 353, 393, 
394, 431; 113 Wash. 645. 


This section should be construed with 
section 7, and when so construed, it seems 
clear that the “term” referred to in sec- 
tion 7 is the term authorized to be pro- 
vided for in this section: Smalley v. 
Snell, 6 Wash. 161, 32 Pac. 1062. 


Laws of 1903 creating the office of 
county fruit inspector, to be appointed by 
the county commissioners for a term of 
years, violates the mandatory provisions 
of this section: State ex rel. Egbert vV. 
Blumberg, 46 Wash. 270, 89 Pac. 708. 

The prosecuting attorney of a county 
is a county officer, and a vacancy in the 
ofice must be filled by appointment of 
the county commissioners and not by the 
governor: State ex rel. McMartin v. Whit- 
ney, 9 Wash. 377, 37 Pac. 473. 

The power to fill county offices provi- 
sionally in new counties is a necessary 
incident of the legislative power to create 
tew counties: Farquharson v. Yeargin, 24 
Wash. 549, 64 Pac. 717. 


Road supervisors are mere employees or 
deputies of the commissioners, and not 
county officers: State ex rel. Griffith v. 
Newland, 37 Wash. 428, 79 Pac. 983. 

The act of Mareh 26, 1899, providing 
that counties shall be divided into com- 
umissioner’s districts and county commis- 
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sioners elected therein, and the act of 
February 28, 1891, fixing the term of 
office of county commissioners in the 
various districts, part of whom are to 
hold office for four years, does not vio- 
late this section: State ex rel. Hays v. 
Twichell, 9 Wash. 530, 38 Pac. 134. 


The term “county officers’ does not ex- 
tend to clerks and deputies: Nelson v. 
Troy, 11 Wash. 435, 39 Pac. 974. 

The board of eminent domain commis- 
sioners created by section 9235, infra, are 
city officials, and not within tais section: 
Blewett Street, Seattle, In re, 59 Wash. 
485, 110 Pac. 29. 


Commissioners to equalize a county as- 
sessment for the construction of a ship 
canal are not county officers, and may 
be appointed: Bilger v. State, 63 Wash. 
457, 116 Pac. 19. 


County game commissions and county 
game wardens are state and not county 
Officers: State ex rel. Lopas v. Shagren, 
91 Wash, 48, 157 Pac. 31. 


The primary election law making a dis- 
tinction in the method of nominating can- 
didates between parties casting more and 
those casting less than ten per cent of 
the total vote at the last general elec- 
tion does not violate this section: State 


ex rel. Rogers v. Howell, 92 Wash. 
159 Pac. 118. = es 


It is the duty of the county commis- 
sioners, in the absence of any law point- 
ing out how population should be 
ascertained, to determine the fact by 
proof, and for this purpose the most 
recent federal census is competent evi- 
dence: State ex rel. Smith v. Neal, 25 
Wash. 264, 65 Pac. 188, 68 Pac. 1135. 


ART. XI,§§6-8 CONSTITUTION OF THE STATE OF WASHINGTON. 


§6. VACANCIES IN COUNTY, ETC., OFFICES, HOW FILLED.— 
The board of county commissioners in each county shall fill all vacancies 
occurring in any county, township, precinct, or road district office of such 
county by appointment, and officers thus appointed shall hold office till 
the next general election, and until their successors are elected and qualified. 


Cited in 5 Wash. 398; 7 Wash. 115; 9 
Wash. 378; 11 Wash. 437; 37 Wash. 273; 
89 Wash. 183. 


Vacancies.—A vacancy in the office of 
justice of the peace shall be filled by 
appointment of the board of county com- 
missioners: State ex rel. Moody v. Cronin, 
5 Wash. 398, 31 Pac. 864. 


The prosecuting attorney being a county 
officer, a vacancy in the office should be 
filled by appointment of the county com- 
missioner and not by the governor: State 


ex rel. McMartin v. Whitney, 9 Wash. 
377, 37 Pac. 473. 

Upon a vacancy occurring in the office 
of a county commissioner, the two re- 
maining members have power to select a 
successor: State ex rel. Pendergast v. 
Fulton, 37 Wash. 271, 79 Pac. 779. 


This section has no application to the 
filling of vacancies in the office of county- 
commissioners where all three of the 
county commissioner’s offices are vacant: 
State ex rel. Gilbert v. Dimmick, 89 Wash. 
182, 154 Pac. 163. 


$7. TENURE OF OFFICE LIMITED TO TWO TERMS.—No 
county officer shall be eligible to hold his office more than two terms in 


succession. 


Cited in 6 Wash. 161, 163; 12 Wash. 59; 
53 Wash. 551. 

This section does not prohibit the hold- 
ing of office for two full terms after the 
organization of the state: Smalley vV. 
Snell, 6 Wash. 161, 32 Pac. 1062. 

The fact that the incumbent has held 
ofice for two terms is immaterial, since 
his term does not end until his successor 
is elected and qualified: State ex rel. 
Meredith v. Tallman, 24 Wash. 426, 64 
Pac. 759. 

A duly elected and qualified road over- 


seer does not become disqualified to hold 
his office by reason of the fact that the 
county commissioners have so changed 
the boundaries of the road district for 
which he was elected as to leave his resi- 
dence outside thereof: State ex rel. O’Con- 
nell v. Nelson, 7 Wash. 114, 34 Pac. 562. 

The incumbency of an office for a part 
of a term under the appointment of the 
county commissioners will not disqualify 
the officer from holding the office for two 
succeeding terms: Koontz v. Kurtzman, 12 
Wash. 59, 40 Pac. 622. 


$8. SALARIES AND LIMITATIONS AFFECTING. — The legis- 
lature shall fix the compensation by salaries of all county officers, and of 
constables in cities having a population of five thousand and upwards. 
except that public administrators, surveyors, and coroners may or mav 


not be salaried officers. 


The salary of any county, city, town, or muni- 


cipal officers shall not be increased or diminished after his election or 
during his term of office, nor shall the term of any such officer be extended 
beyond the period for which he is elected or appointed. 


Cited in 4 Wash. 803; 6 Wash. 258; 9 
Wash. 232; 11 Wash. 437; 13 Wash. 202; 
14 Wash. 256, 483; 19 Wash. 398; 21 Wash. 
84; 22 Wash. 268; 24 Wash, 429; 25 Wash. 
265; 35 Wash. 175, 176; 47 Wash. 375; 
48 Wash. 464; 54 Wash. 455, 456; 92 
Wash. 431; 107 Wash. 610; 111 Wash. 
251; 113 Wash. 653. 

Increase or Reduction of Compensation: 
See Remington's Digest, Officers, § 43; 
Tacoma v. Lillis, 4 Wash. 797, 31 Pac. 
321, 18 L. R. A. 372; James v. Seattle, 
2 Wash. 654, 62 Pac. 84, 79 Am. St. Rep. 
957; State ex rel. Seattle v. Carson, 6 
Wash. 250, 33 Pac. 428; Heilig v. Puyal- 
lup City Council, 7 Wash. 29, 34 Pac. 164; 


Nelson v. Troy, 11 Wash. 435, 39 Pac. 
974; Mudgett v. Liebes, 14 Wash. 482, 45 
Pac. 19; Young v. Millett, 19 Wash. 486, 
53 Pace. 823; State ex rel. Eshelman v. 
Cheetham, 21 Wash. 437, 58 Pac. 771; 
State ex rel. Ross v. Clausen, 47 Wash. 
607, 92 Pac. 453; State ex rel. Funke v. 
3 of Commrs., 48 Wash. 461, 93 Pac. 

Increase or Diminution of City Officers: 
See Remington’s Digest, Mun. Corp., § 71 : 
Tacoma v. Lillis, 4 Wash. 797, 31 Pac. 
321, 18 L. R. A. 372; James v, Seattle, 
22 Wash. 654, 62 Pac. 84, 79 Am. St. Rep. 
957; State ex rel. Seattle v. Carson, 6 
Wash. 250, 3 Pac. 428; Heilig v. City 
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Council of Puyallup, 7 Wash. 29, 34 Pac. 
855 Ballard v. Keane, 13 Wash. 201, 43 
he 27; Mudgett v. Liebes, 14 Wash. 482, 

9) Pac. 19; Bogue v. Seattle, 19 Wash. 
396, 53 Pac. 548. 

Offices and Officers Within Inhibition: 
See Remington's Digest, Officers, § 44; 
State ex rel. Thurston County v. Grimes, 
7 Wash. 445, 35 Pac. 361; Ballard v. 
Keane, 13 Wash. 204, 43 Pac. 27; State 
ex rel. Eshelman v. Cheetham, 21 Wash. 
437, 68 Pac. 771. 


A county officer is entitled to the salary 
for the classification to which the county 
in fact belonged at the time of his elec- 
tion, although the county commissioncrs 
did not determine the fact until after the 
election: State ex rel. Maltbie v. Will, 54 
Wash. 453, 103 Pac. 479, 104 Pac. 797. 


Rem. 1915 Code, section 680-1, subject- 
ing the salary of county officers to gar- 
mshment does not diminish their salaries 
after election: Hanson v. Hodge, 92 Wash. 
425, 159 Pac. 388. 


The amendment to the city charter of 
Seattle creating a municipal plans com- 
mission, does not violate this section: 
Bussell v. Gill, 58 Wash. 468, 108 Pac. 
lusd, 137 Am. St. Rep. 1070. 


One-half of the naturalization fees paid 
to a salaried county clerk, under 34 U. S. 
Stats. 596, and authorized by the act to 
be retained by the clerk for his own use, 
elong to the county and must be ac- 
counted for by the clerk: Franklin County 
v. Barnes, 68 Wash. 488, 123 Pac. 779. 


Where a county superintendent of 
schools was elected for a term to begin 
on the second Monday in January next 
succeeding his election and continue for 
two years and until his successor is 
elected and qualified and upon a change 
of the law during his term making the 
term “begin on the first Monday in August 
next succeeding his election,’ he is en- 
titled to hold the office until the qualifi- 
cation of his successor for the term 
beginning in August: State ex rel. Mere- 
dith v. Tallman, 24 Wash. 426, 64 Pac. 
759. 


Constitutional prohibition against in- 
crease of compensation during term 
as applicable where new duties are 
imposed on officer after taking 
office. 18 Ann. Cas. 403; L. R. A. 
1918E, 761. 


Office held during pleasure of appoint- 
ing power as within purview of 
constitutional provision against 
change of salary during term. 
Ann. Cas. 1913A, 316. 


Constitutional prohibition against 
change of salary during term as 
affecting fees. 23 L. R. A. 609. 


Change of salary of deputy or other 
subordinate as violation of consti- 
tutional provision against change 
of salary of public officer during 
term of office. 37 L. R. A. (N. 8.) 
388. 


99. STATE TAXES NOT TO BE RELEASED OR COMMUTED.— 


No county, nor the inhabitants thereof, nor the property therein, shall be 
released or discharged from its or their proportionate share of taxes 
to be levied for state purposes, nor shall commutation for such taxes be 
authorized in any form whatever. 

Cited in 35 Wash. 38; 95 Wash. 221. 


§10. INCORPORATION OF MUNICIPALITIES.—Corporations for 
municipal purposes shall not be created by special laws; but the legis- 
lature, by general laws, shall provide for the incorporation, organization, 
and classification, in proportion to population, of cities and towns, which 
laws may be altered, amended, or repealed. Cities and towns heretofore 
organized or incorporated may become organized under such general laws 
whenever a majority of the electors voting at a general election shall so 
determine, and shall organize in conformity therewith; and cities or towns 
heretofore or hereafter organized and all charters thereof framed or adopted 
by authority ef this constitution shall be subject to and controlled by gen- 
eral laws. Any city containing a population of twenty thousand in- 
habitants or more shall be permitted to frame a charter for its own gov- 
ernment consistent with and subject to the constitution and laws of this 
state, and for such purpose the legislative authority of such city may 
cause an election to be had, at which election there shall be chosen by the 
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qualified electors of said city fifteen frecholders thereof, who shall havo 
been residents of said city for a period of at least two years preceding 
their election, and qualified electors, whose duty it shall be to convene 
within ten days after their election, and prepare and propose a charter 
for such city. Such proposed charter shall be submitted to the qualified 
clectors of said city, and if a majority of such qualified electors voting 
thereon ratify the same, it shall become the charter of said city, and shall 
become the organic law thereof, and supersede any existing charter, im- 
eluding amendments thereto, and all special laws inconsistent with such 
charter. Said proposed charter shall be published in two daily newspapers 
published in said city for at least thirty days prior to the day of sub- 
mitting the same to the electors for their approval, as above provided. All 
elections in this section authorized shall only be had upon notice, which 
notice shall specify the object of calling such election, and shall be given 
for at least ten days before the day of election in all election districts of 
said city. Said elections may be general or spccial elections, and, except 
as herein provided, shall be governed by the law regulating and controlling 
general or special elections in said city. Such charter may be amended by 
proposals therefor submitted by the legislative authority of such city to the 
electors thereof at any general election, after notice of said submission pub- 
lished as above specified, and ratified by a majority of the qualified electors 
voting thercon. In submitting any such charter or amendment thereto, any 
alternate article or proposition may be presented for the choice of the 
voters, and may be voted on separately without prejudice to others. 

See supra, Art. VIII, § 3, authority to incur and limit of indebtedness. 


Cited in 1 Wash. 301, 486; 2 Wash. to further the exercise of the right and 
138, 144, 585; 3 Wash. 8—11; 4 Wash. make it available: Reeves v. Anderson, 
86, 136, 145, 774, 775; 6 Wash. 146, 251; 13 Wash. 17, 42 Pac. 625. 


7 Wash. 231, 232; 8 Wash. 279, 668; 13 
Wash. 19; 14 Wash. 293, 606; 16 Wash. 
386; 19 Wash. 41; 25 Wash. 304, 583; 
26 Wash. 504; 28 Wash. 721; 35 Wash. 
580; 42 Wash. 29; 48 Wash. 630; 50 Wash. 
161, 162; 51 Wash. 178; 53 Wash. 435; 
55 Wash. 239; 56 Wash. 230, 233; 58 
Wash. 473; 62 Wash. 108, 315; 64 Wash. 
73, 76, 79, 329; 67 Wash. 43, 61, 242; 
68 Wash. 689; 69 Wash. 293, 294; 70 
Wash. 300, 355, 356, 358, 546; 73 Wasb. 
58; 75 Wash. 655, 656; 76 Wash. 333; 
77 Wash. 224; 78 Wash. 97, 207; 95 Wash. 
615; 97 Wash. 262; 102 Wash. 107; 106 
Wash. 98. 


Power to provide a tribunal and elothe 
it with authority to contest election cases 
is not implied in the grant of authority: 
State ex rel. Fawectt v. Superior Court, 
14 Wash. 604, 45 Pac. 23, 33 L. R. A. 674. 

Under this section a city may adopt the 
initiative and referendum plan of govern- 
ment: Hartig v. Seattle, 53 Wash. 432, 
102 Pac. 408. 


The constitutional provision authorizing 
cities of the first class to frame chartere 
for themselves is not self-executing to 
such an extent as to render invalid an act 
of the legislature the object of which is 


This section requires @ majority of the 
voters voting upon an amendment of a 
city charter and not a majority voting at 
the election: State ex rel. Wicsenthal v. 
Denny, 4 Wash. 135, 29 Paec. 791, 16 
L. R. A. 214; Strain v. Young, 25 Wash. 
578, 66 Pac. 64. 

Under this section a city may provide 
for proposed amendments to its special 
charter to be submitted to the electors at 
a special election: State ex rel. Hindley 
v. Superior Court, 70 Wash. 352, 126 Pac. 
920. 

The power of cities of the first class 
to frame a charter for themselves is a 
continuing right vested in the voters of 
the city, and it does not become ex- 
hausted because once exercised: Reeves V. 
Anderson, 13 Wash. 17, 42 Pac. 625. 


Laws of 1911, page 521, authorizing the 
adoption of the commission fofm of city 
government by any city now or hereafter 
having the required population, is not un- 
constitutional because of its optional 
features: State ex rel. Hunt v. Tausick, 
64 Wash. 69, 116 Pac. 651, 35 L. R. A. 
(N. S.) 802. 


Powers and Functions of Local Gov- 
ernment in General: See Remington’s Di- 
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ices Mun. Corp., 3 22; Cloherty, In re, 2 


Wind. 137, 27 Pac. 1064; State ex rel. 

üsor v. Mayor & Council, 10 Wash. 4, 
2) Pae. 761; Howe v. Barto, 12 Wash. 
627, 41 Pac. 908; James v. Seattle, 22 
Wash. 654, 62 Pac. 84, 79 Am. St. Kep. 
957; Linne v. Bredes, 43 Wash. 540, 86 
Pae. 858, 117 Am. St. Rep. 1068, 11 Ann. 
Cas. 238, 6 L. R. A. (N. S.) 707; Walker 
v. Spokane, 62 Wash. 312, 113 Pac. 775, 
Ann. Cas. 19120, 994; State ex rel. Clau- 
sen v. Burr, 65 Wash. 524, 118 Pac. 639. 


General laws eannot be affected by the 
adoption of a freeholders’ charter, but they 
are binding upon the corporation: Scy- 
mour v. Tacoma, 6 Wash. 138, 32 Pac. 
1077. 

The prohibitién against special legisla- 
tion in incorporating cities and towns is 
prospective in its operation, and does not 
affect existing special charters created un- 
der the territorial regime: Tacoma Land 
Co. v. Pierce County, 1 Wash. 482, 25 Pac. 
904. See Art. II, § 28, subd. 8. 

The act of March 9, 1893 (p. 183), 
validating de facto towns, ineffectually at- 
tempting to incorporate under prior void 
acts, is constitutional, and not special 
legislation: Pullman v. Hungate, 8 Wash. 
519, 36 Pae. 483; State ex rel. Bradley 
v. Berry, 13 Wash. 708, 42 Pac. 622; State 
ex rel. Rice v. Centralia, 8 Wash. 659, 
36 Pac. 484. 

The act of March 27, 1890 (p. 135, § 6), 
authorizing reincorporation of void muni- 
cipal corporations, violates the constitu- 
tional inhibition against creating munici- 
pal corporations by special laws: Town of 


Denver v. Spokane Falls, 7 Wash. 226, 34 
Pac. 926. 


The act of March 27, 1890 (p. 138), au- 
thorizing cities and towns to consolidate, 
and to hold special elections therefor in 
each of the cities and towns proposed to 
be consolidated, does not contravene the 
eligi of this section: State ex rel. 
hen v. New Whatcom, 3 Wash. 7, 27 Pac. 

The majority prescribed by this section 
requisite to earry a proposition authorized 
to be submitted to the electors is a major- 
ity of those who vote upon the proposi- 
tion: Metcalf v. Seattle, 1 Wash. 297, 29 
Pae. 1010; and the vote necessary for the 
ratification of a proposed amendment to a 
frecholders’ charter is a majority of those 
voting on the specific proposition, if sub- 
mitted at a general election: State ex 


rel. Wiesenthal v, Denny, 4 Wash. 135, 29 
Pac. 991, 16 L. R. A. 214. 


We of February 26, 1890, requiring 
tration of eiten organization and classi- 
5 rh cities in proportion to popula- 
te not Violate this section, since 
ee authority was conferred upon 
oan led Corporations to be thereafter 
ganized by other legislation at the same 


ART. XI, § 10 


session: Baker v. Seattle, 2 Wash. 576, 27 
Pac. 462. 


This section must be construed to re- 
quire the same publication of proposed 
amendments to a city charter as is re- 
quired upon the adoption of the charter 
itself: Wade v. Tacoma, 4 Wash. 85, 92 
Pac. 983. 


The boundaries of a city, acting under 
a freeholders’ charter cannot be extended 
by an amendment of its charter; for an 
extension to be valid under the constitu- 
tion it must be consummated by virtue of 
action under the general laws: State ex 
rel. Snell v. Warner, 4 Wash. 773, 31 
Pac. 25, 17 L. R. A. 263. 


The constitution and statutes there- 
under, authorizing the incorporation of 
cities and towns, do not confine the limits 
of the corporation to those of any pre- 
existing city or town, but the boundary 
may be established by the vote of the 
people within the limits of the proposed 
incorporation: Ferguson v. Snohomish, 8 
Wash. 668, 36 Pac. 969, 24 L. R. A. 795. 


This section authorizes cities to frame 
their own charters for self-government 
within certain limitations, hence article 
IV, section 33, freeholders’ charter of 
Seattle, providing that a claim for dam- 
ages against the city shall be presented 
within six months after the claim accrues 
and that no action should be maintained 
until sixty days after such presentation, 
is not unconstitutional, although the gen- 
eral law of limitations prescribes a three 
years’ limit: Scurry v. Seattle, 8 Wash. 
278, 36 Pac. 145. : 


Cities authorized by the constitution to 
frame their own charters have no author- 
ity to provide therein for the creation of 
municipal or police courts. Such power is 
delegated by the constitution to the legis- 
lature, which can alone exercise it: Clo- 
herty, In re, 2 Wash. 137, 27 Pac. 1064. 


A city cannot adopt a charter empower- 
ing it to fix the price of gas to be fur- 
nished its inhabitants, under this section, 
authorizing cities of a specific population 
to frame charters. ete., where a general 
law authorizes such cities to regulate and 
control] the use of gas, but contains no 
provision as to price: Tacoma Gas Co. v. 
Tacoma, 14 Wash. 288, 44 Pac. 655. 


Where the legislature has passed a gen- 
era] law upon the particular subject, the 
power to fix rates for lighting the city 
must he found therein, and not under sec- 
tion 11 of this article: Id. 


The salary of elective officers must be 
provided for in the charter and cannot be 
redelegated bv the charter framers to the 
legislative bodies of such cities: Taylor v. 
Tacoma, 8 Wash. 174, 35 Pac. 584; Bard- 
gley v. Sternberg, 18 Wash. 612, 52 Pac, 
251, 524. 


103 


ART. XI, 8 11 CONSTITUTION OF THE STATE OF WASHINGTON. 


The legislature having no authority to 
pass laws partaking of the character of 
special legislation, it cannot delegate such 
power to a city council: Tacoma v. Krech, 
15 Wash. 296, 46 Pac. 255, 34 L. R. A. 68. 


The vacation of streets is a legislative 
function which may be delegated by the 
legislature to municipal corporations: 
Ponischil v. Hoquiam Sash & Door Co., 41 
Wash, 303, 83 Pac. 316. 

The constitutional authority to frame a 
freeholders’ charter does not authorize a 
city to exercise the power of eminent do- 
main: Tacoma v. State, 4 Wash. 64, 29 
Pac. 847. Nor to require registration at 
city elections: Seymour v. Tacoma, 6 
Wash. 138, 32 Pac. 1077. Nor to provide 
a tribunal and clothe it with authority 
to determine an election contest: State ex 
rel. Fawcett v. Superior Court, 14 Wash. 
604, 45 Pac. 23, 33 L. R. A. 674. Nor to 
decide all questions as to qualifications 
and election of members of the city coun- 
cil in cases of contest: State ex rel. Navin 
v. Wier, 26 Wash. 501, 67 Pac. 226. 


The proper classification of municipal 
corporations may be determined by a cen- 
sus taken for that purpose by the local 
authorities: Anderson v. Whatcom County, 
15 Wash. 47, 45 Pae. 665, 33 L. R. A. 
137; State ex rel. Smith v. Neal, 25 Wash. 
264, 65 Pac. 188, 68 Pac. 1135. 


A charter of the city of the first class 
may be amended by a general law which 


affects cvery city of such class: State ex 
rel. Seattle v. Carson, 6 Wash. 250, 33 
Pac. 428. 


It is the evident policy of the state con- 
stitution that charters of cities of the 
first class and amendments thereto shall 
be subject to the control of general laws: 
Hindman v. Boyd, 42 Wash. 17, 84 Pae. 
609; Benton v. Seattle Electrie Co., 59 
Wash. 156, 96 Pac. 1033. Permitting 
amendments to a charter to be adopted 
by a vote of the people is not an unw:r- 
ranted delegation of legislative power: 
State ex rel. Mullen v. Doherty, 16 Wasb. 
382, 47 Pac. 958, 58 Am. St. Rep. 39. 


The adoption of charter amendments re- 
quiring the submission of the matter of 
granting franchises to a vote of the people 
is not unconstitutional as an unlawful 
delegation of legislative power to the 
people: Hindman v. Boyd, 42 Wash. 17, 
84 Pac. 609. 

An ordinance fixing the minimum fine 
for a misdemeanor is not void, although 
the general law of the state fixes no min- 
imum: Seattle v. Pearson, 15 Wash. 575, 
46 Pac. 105. See, also, Seattle v. Chin 
Let, 19 Wash. 38, 52 Pac. 324. 

This section does not permit the adop- 
tion of unreasonable charter limitations 
against claims and actions for damages 
against the city: Hase v. Seattle, 51 Wash. 
174, 98 Pac, 370, 20 L. R. A. (N. S.) 938. 


$11. POLICE AND SANITARY REGULATIONS.—Any county, 
city, town or township, may make and enforce within its limits all such 
local, police, sanitary, and other regulations as are not in conflict with 


general laws. 


Cited in 14 Wash. 294; 16 Wash. 
573; 26 Wash. 275; 28 Wash. 722; 
58 Wash. 496, 497; 61 Wash. 445; 67 
Wash. 46; 73 Wash. 58, 61; 75 Wash. 
655, 656; 77 Wash. 224; 78 Wash. 207; 
80 Wash. 106; 83 Wash. 326; 95 Wash. 
35, 615; 102 Wash. 107; 103 Wash. 413; 
112 Wash. 497. 

POLICE POWER—Nature and Scope in 
General: See Remington’s Digest, Const. 
Law, §43; Karasek v. Pier, 22 Wash. 
419, 61 Pac. 33, 50 L. R. A. 345; State v. 
Mountain Timber Co., 75 Wash. 581, 135 
Pac. 645, L. R. A. 1917D, 10; State ex 
rel. Davis-Smith Co. v. Clausen, 65 Wash. 
156, 117 Pac. 1101, 37 L. R. A. (N. S.) 
466; State ex rel. Case v. Howell, 85 
Wash. 281, 147 Pac. 1162; State v. Towes- 
snute, 89 Wash, 478, 154 Pac. 805; State 
ex rel. Public Service Commission v. Spo- 
kane & Inland Empire R. Co., 89 Wash. 
599, 154 Pac. 1110; Raymond Lumber 
Co. v. Raymond Light & Water Co., 92 
Wash. 330, 159 Pac. 133, L. R. A. 1917C, 
574. 

Public Safety and Welfare: See Rem- 
jngton’s Digest, Const. Law, § 44; Wilson 


v. Beyers, 5 Wash. 303, 32 Pac. 90, 34 
Am. St. Rep. 858; State v. Buchanan, 
29 Wash. 602, 70 Pac. 52, 92 Am. St. Rep. 
930, 59 L. R. A. 342; Simpson v. What- 
com, 33 Wash. 392, 74 Pae. 577, 99 
Am. St. Rep. 951, 63 L. R. A. 815; Seattle 
v. Hinckley, 40 Wash. 468, 82 Pac. 747, 
2 L. R. A. (N. S.) 392; State v. Somer- 
ville, 67 Wash. 638, 122 Pac. 324; State 
ex rel. Webster v. Superior Court, 67 
Wash. 37, 120 Pac. 861, Ann. Cas. 1913D, 
78, L. R. A. 1915C, 287; State ex rel. 
Board of Commissioners of Pierce County 
v. Clausen, 95 Wash. 214, 163 Pac. 744; 


State v. Van Vlack, 101 Wash. 503 2 
Pac. 563. = 


Public Health: See Remington’s Digest, 
Const. Law, § 45; Ah Lim v. Territory, 
1 Wash. 156, 24 Pac. 588, 9 L. R. 4. 
395; State v. Carcy, 4 Wash. 424, 30 Pac. 
129; Hathaway v. McDonald, 27 Wash. 
659, 68 Pac. 376, 91 Am. St. Rep. 889: 
State v. Sharpless, 31 Wash. 191. 71 
Pac. 737, 96 Am. St. Rep. 893; Thompson 
In re, 36 Wash. 377, 78 Pac. 899; Hatha’ 
way v. McDonald, 27 Wash. 659. 68 
Pac. 376, 91 Am. St. Rep. 889; Smith 
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v. Spokane, 5) Wash. 219, 104 Pac. 249, 
19 Ann. Cas. 1220. 


Public Morals: See Remington’s Digest, 
Const. Law, § 46; State v. Considine, 
ls Wash. 358. 47 Pac. 755; State v. 
Nichols, 28 Wash. 628, 69 Pac. 771; Don- 
nellan, In re, 49 Wash. 460, 95 Pac. 
li85; Ferguson, In re, 80 Wash. 102, 
111 Pac. 322. 


Prevention of Fraud: See Remington’s 
Digest. Const. Law, § 47; McDaniels v. 
Connelly Shoe Co., 30 Wash. 549, 71 
Pac. 37, 94 Am. St. Rep. 889, 60 L. R. A. 
947: O'Neill, In re, 41 Wash. 174, 83 
Pae. 104, 6 Ann. Cas. 869, 3 L. R. A. 
(N. S.) 558. 


Regulation of Occupations: See Rom- 

ington’s Digest, Const. Law, § 48; Fox 
v. Territory, 2 W. T. 297, 5 Pac. 603; 
State v. Carey, 4 Wash. 424, 30 Pac. 729; 
State v. Griener, 63 Wash. 46, 114 Pac. 
897: State ex rel. Smith v. Board of Ex- 
aminers, 31 Wash. 492, 72 Pac. 110; 
Thompson, In re, 36 Wash. 377, 78 Pace. 
999, 2 Ann. Cas. 149; State v. Brown, 
3i Wash. 106, 79 Pac. 638; State v. Sex- 
ton. 37 Wash. 110, 79 Pac. 634; State 
v. Sharpless, 31 Wash. 191, 71 Pac. 737, 
%6 Am. St. Rep. 893; Aubrey, In re, 
o Wash. 308, 78 Pac. 900, 104 Am. St. 
Rep. 952, 1 Ann. Cas. 927; State v. 
Brown, 37 Wash. 97, 79 Pae. 635, 107 
Am. St. Rep. 798, 68 L. R. A. 889; State 
J. Walker, 48 Wash. 8, 92 Pac. 775, 15 
Ann. Cas. 257; Ferguson-Hendrix Co. v. 
Fidelity & Deposit Co., 79 Wash. 528, 
110 Pae. 700; Raymond Lumber Co. v. 
Ramond Light & Water Co., 92 Wash. 
3, 159 Pae, 133, L. R. A. 1917C, 574; 
State v. Rossman, 93 Wash. 530, 161 
Par. 349, L. R. A. 1917B, 1276; Seattle v. 
Brookins, 98 Wash. 290, 167 Pae. 940. 


Reasonableness of Regulations: See 
Remington’s Digest, Const. Law, § 49; 
Ah Lim v. Territory, 1 Wash. 156, 24 
Pac. 588, 9 L. R. A. 395; State v. Con- 
sidine, 16 Wash. 358, 47 Pac. 755; State 
v. Buchanan, 29 Wash. 602, 70 Pac. 52, 92 
Am. St. Rep, 930, 59 L. R. A. 342; 


Cawsey v. Brickey, 82 Wash. 653, 144 
Pac. 938. 


Invasion of Private Rights in General: 
See Remington’s Digest, Const. Law, § 50; 
Jolliffe v. Brown, 14 Wash. 155, 44 Pac. 
149, 53 Am. St. Rep. 868. 

Deprivation of Property Without Com- 
pensation: See Remington’s Digest, Const. 
Law, §51; Askham v. King County, 
9 Wash, 1, 36 Pac. 1097; Bowes v. 
Aberdeen, 58 Wash. 535, 109 Pac. 369, 
30 L. R. A. (N. S.) 709. 


ArT. XI, § 12 


Concurrent and Conflicting Exercise of 
Power by State and Municipality.—The 
power conferred upon cities to regulate 
the traffic in intoxicating liquors within 
their limits, relates more especially to 
what are usually termed “police powers,” 
and must be exercised consistently with 
the general laws of the state, one of 


. which is that only pure liquors shall 


be sold: State ex rel. Christie v. Meek, 
26 Wash. 405, 67 Pac. 76. 


Police power to regulate the frequency 
of street-car service is conferred upon 
a city by this section: Tacoma v. Bou- 
telle, 61 Wash. 434, 112 Pac. 661. 


The right of a city to exercise the 
police power within its limits by regu- 
lations not in conflict with general laws 
ceases as to any particular subject matter 
when the state acts by passing a general 
law on the subjeet, unless there is room 
for the exercise of concurrent juris- 
diction: Seattle Electrie Co. v. Seattle, 
78 Wash. 203, 138 Pac. 892. 


A city cannot adopt a charter em- 
1 it to fix the price of gas to 
e furnished its inhabitants, where a 
gencral law authorizes such cities to 
regulate and contro] the use of gas, but 
contains no provision as to price: Tacoma 


Gas & Elec. Light Co. v. Tacoma, 14 
Wash. 288, 44 Pae. 635. 
This section delegates to the city 


police, power to legislate upon the sub- 
ject of weights and measures to prevent 
frauds: Seattle v. Goldsmith, 73 Wash. 
54, 131 Pac. 456. 


The legislative body of a city of the 
first class has the power to prescribe a 
higher rate of wages than the prevailing 
rate, as a minimum of wages to be paid 
for common labor on publie work to be 
paid for by special assessments against 
property specially benefited: Malette v. 

pokane, 77 Wash. 205, 137 Pac. 496, 


Ann. Cas. 1915D, 225, 51 L. R. A. (N. S.) 
86. 


Sports or Amusements.— A city has 
authority under its police power, to 
prohibit the opening of theaters on 
Sunday, in the absence of any general 
law expressly permitting them to be 
opened: Ferguson, In re, 80 Wash. 102, 
141 Pac. 322. 

The action of the city in granting a 
franchise ordinance to a railway to 
construct bridges over certain streets 
is not ultra vires as being in excess of 
corporate powers: Detamore v. Hindley, 
83 Wash. 322, 145 Pac. 462. 


912. ASSESSMENT AND COLLECTION OF TAXES IN MUNI. 


CIPALITIES.—Tne legislature shall have no power to impose 
counties, cities, towns, or other municipal 
tants or property thereof, for county, 


taxes upon 
corporations, or upon the inhabi- 
city, town, or other municipal pur- 
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poses, but may by general laws vest in the corporate authorities thereof 
the power to assess and collect taxes for such purposes. 


Cited in 2 Wash. 586; 6 Wash. 255, 258, 
369; 13 Wash. 53; 15 Wash. 317; 22 Wash. 
574; 26 Wash. 276; 28 Wash. 45; 35 Wash. 
584; 37 Wash. 16; 42 Wash. 28; 44 Wash. 
354; 51 Wash, 17; 57 Wash. 623; 63 Wash. 
468, 470; 65 Wash. 526; 81 Wash. 489; 
82 Wash. 626, 627, 629; 88 Wash. 291; 
95 Wash, 222; 106 Wash. 97; 108 Wash. 
243. . 
This section is not violated by the 
enactment of the statute (Laws 1893, 
p. 301), providing for the establishment 
and improvement of highways in counties, 
and an assessment therefor is not a tax 
within the meaning of the constitution: 
Seanor v. County Commissioners, 13 
Wash. 48, 42 Pac. 552. 


Section 9961, infra, et seq., as amended 
by Laws of 1911, page 180, which pro- 
vides for a state bureau of inspection to 
secure a uniform system of accounts, em- 
powered to make examinations of the 
accounts and records of all county and 
city officers at the expense of such local 
municipalities, does not violate’ this 
section: State ex rel. Clausen v, Burr, 
65 Wash. 524, 118 Pac. 639. 


Municipal Taxes and Other Revenue.— 
This provision is not violated by the 
enactment of the statute (Laws 1893, 
p. 301), providing for the establishment 
and improvement of highways in coun- 


§13. PRIVATE PROPERTY, 


ties: Seanor v. County Commissioners, 
13 Wash. 48, 42 Pac. 552. 

Laws of 1903, page 393, requiring the 
municipal authorities to submit to a 
vote of the people a charter amendment 
when petitioned so to do by fifteen 
persons of tae qualified voters of the 
city, thereby compelling the city to 
incur expense of such election, does not 
violate this section: Hindman v. Boyd, 
42 Wash. 17, 84 Pac. 609. 

An act authorizing a county to levy 
@ special assessment for benefits accruing 
from a public improvement is not the 
imposition of a tax upon the county by 
the state, prohibited by this section: 
Bilger v. State, 63 Wash. 457, 116 Pac. 19. 

Section 4262, infra, is not unconsti- 
tutional in that it authorizes the exercise 
of extraterritorial jurisdiction and en- 
ables the taxing of land outside the 
district which may be within snother 
district, since the charges are measurable 
only the benefits resulting to the 
land charged: State ex rel. Conner v. 
+ toga ourt, 81 Wash. 480, 143 Pac. 

Laws of 1915, page 587, section 1, 
validating tax levies made by cities of 
the third class in excess of the legal 
limit, is not in violation of this section: 
Owings v. Olympia, 88 Wash. 289, 152 
Pac. 1019. 


WHEN MAY BE TAKEN FOR 


PUBLIC DEBT.—Private property shall not be taken or sold for the pay- 
ment of the corporate debt of any public or municipal corporation, except 
in the mode provided by law for the levy and collection of taxes, 


Cited in 4 Wash. 154. 


$ 14. PRIVATE USE OF PUBLIC FUNDS PROHIBITED.—The 
making of profit out of county, city, town, or other public money, or using 
the same for any purpose not authorized by law, by any officer having the 
possession or contro] thereof, shall be a felony, and shall be prosecuted 


and punished as prescribed by law. 


Cited in 12 Wash. 295; 18 Wash, 624. 


The enactment of § 2812, Bal. Code, is 
in perfect harmony with this provision, 
and applies to public officers, such as city 
treasurer: State v. Krug, 12 Wash. 288, 
41 Pac. 126; State v. Boggs, 16 Wash. 
143, 47 Pac. 417. 


Depositing funds of a city in a bank 
subject to repayment on demand, is 
neither a loan nor an investment of the 
funds: Bardsley v. Sternberg, 18 Wash. 
612, 52 Pac. 251, 524. 


§15. DEPOSIT OF PUBLIC FUNDS.—AII moneys, assessments, and 
taxes belonging to or collected for the use of any county, city, town, or 
other public or municipal corporation, coming into the hands of any officer 
thereof, shall immediately be deposited with the treasurer, or other legal 
depositary, to the credit of such city, town, or other corporation re- 
spectively, for the benefit of the funds to which they belong. 
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11 d in 4 Wash. 154; 35 Wash. 515; 
Wash, 321; 112 Wash. 335, 336. 
Section 9603, infra, providing for the 
excavation of public waterways and for 
liens, does not violate this section; as 


ART. XII, §§ 1-5 


the claim for liens for the work is not 
a debt of any such corporation: Seattle 
& Lake Washington Waterway Co. v. 
Seattle Dock Co., 35 Wash. 503, 77 Pac. 
845. 


ARTICLE XII. 
Corporations Other Than Municipal. 

$1. CORPORATIONS, HOW FORMED. — Corporations may be 
formed under general laws, but shall not be created by special acts. All 
laws relating to corporations may be altered, amended, or repealed by the 
legislature at any time, and all corporations doing business in this state 
may, a8 to such business, be regulated, limited, or restrained by law. 
Cited in 19 Wash. 498; 51 Wash. 390; 67 Wash. 44, 383; 80 Wash. 171; 104 


Wash. 60. 


$2. EXISTING CHARTERS.—AIU existing charters, franchises, spe- 
cal or exclusive privileges, under which an actual and bona fide organiza- 
tion shall not have taken place, and business been commenced in good faith, 
at the time of the adoption of this constitution, shall thereafter have no 


validity. 


§3. EXISTING CHARTERS NOT TO BE EXTENDED 


NOR 


FORFEITURE REMITTED.— The legislature shall not extend any fran- 
chise or charter, nor remit the forfeiture of any franchise or charter of 
any corporation now existing, or which shall hereafter exist under the 


laws of this state. 


Cited in 67 Wash. 383. 

a striking of delinquent names for 
r to pay license fees is not the 
orfeiture of a franchise or charter 


within the meaning of this seetion: 
State ex rel. Preston Mill Co. v. Howell, 
67 Wash. 377, 121 Pac. 861. 


94. LIABILITY OF STOCKHOLDERS.— Each stockholder in all 


incorporated companies, except corporations organized for banking or in- 
“rance purposes, shall be liable for the debts of the corporation to the 
amount of his unpaid stock, and no more, and one or more stockholders 
may be joined as parties defendant in suits to recover upon this liability. 


(ted in 64 Wash. 299, 300; 78 Wash. 64 Wash. 292, 116 Pac. 833, Ann. Cas. 
9: 80 Wash. 389. 1914B, 750. 


wane ae of stockholders, see Rem- The stockholders of an insolvent cor- 
ne he Digest, Corp., §§ 30—48, 212, and poration do not continue liable upon 
cited, stock subscriptions as long as liability 
Section 8611, infra, permitting mining exists against the corporation: Chilberg 
bi to be transferred to snch corpo- V. Siebenbaum, 41 Wash. 663, 84 Pac. 
7 in full payment of the capital 598. 
scription out the necessity of stock sub- This section is not a limitation apon 
companies does not apply to coal mining the power of the stockholder to contract 
aecordin i the stockholders of which are with the corporation in reference to a 
paid gt Biy liable to creditors upon un- surplus fund: Johns v. Clother, 78 Wash. 
ock subscriptions: Davies v. Ball, 602, 139 Pac. 755. 


* : 5. TERM CORPORATION,“ DEFINED—RIGHT TO SUE AND 
aad D.—The term ‘‘corporations,’’ as used in this article shall be con- 

to include all associations and joint stock companies having any 
Powers or privileges of corporations not possessed by individuals or partner- 
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ships, and all corporations shall have the right to sue and shall be subject 
to be sued in all courts in like cases as natural persons. 


§6. LIMITATIONS UPON ISSUANCE OF STOCK.—Corporations 
shall not issue stock, except to bona fide subscribers therefor, or their as- 
signees; nor shall any corporation issue any bond or other obligation for 
the payment of money, except for money or property received or labor done. 
The stock of corporations shall not be increased, except in pursuance of 4 
general law, nor shall any law authorize the increase of stock, without 
the consent of the person or persons holding the larger amount in value 
of the stock, nor without due notice of the proposed increase having been 
previously given in such manner as may be prescribed by law. All fictitious 


increase of stock or indcbtedness shall be void. 


Cited in 69 Wash. 328; 74 Wash. 247; 
78 Wash. 525; 98 Wash. 563. 


A bond by a corporation guaranteeing 
dividends in a sum equal to the amount 
paid for the stock makes the stock sub- 
scription a fictitious one and violates this 
section: Jorguson v. Apex Gold Mines 
Co., 74 Wash. 243, 133 Pac. 465, 46 
L. R. A. (N. 8.) 637. 

There is a fraud upon creditors and & 
violation of this section, where stock was 
subscribed under an agreement to take 
a certain number of shares of preferred 


‘stock at its par value for each of which 


three shares of common -stock was to 
be given as a bonus: Gordon v. Cum- 
mings, 78 Wash. 515, 139 Pac. 489. 


A contract whereby a corporation 
agreed to sell and give an option on from 
three hundred thousand to five hundred 
thousand shares, of the par value of one 
dollar each, at the stated purchase price 
of seven cents, is ultra vires and unen- 
forceable: Fox v. Seattle Contact Copper 
Co., 98 Wash. 557, 168 Pac. 185. 


§7, FOREIGN CORPORATIONS.—No corporation organized outside 
the limits of this state shall be allowed to transact business within the 
state on more favorable conditions than are prescribed by law to similar 
corporations organized under the laws of this state. 


Cited in 18 Wash. 454; 35 Wash. 343; 
43 Wash. 375; 46 Wash. 493; 47 Wash. 
119, 121; 51 Wash. 621; 76 Wash. 639; 
79 Wash. 295; 80 Wash. 328. 


Subjection to Laws Governing Domestic 
Corporations: See Remington's Digest, 
Corp., § 248; State ex rel. Amalgamated 
Republic Mines Co. v. Nichols, 47 Wash. 
117, 91 Pac. 632; State ex rel. Baker 
River & Shuiksan R. Co. v. Nichols, 51 
Wash. 619, 99 Pac. 876. 


Alien companies cannot do business in 
this state without making the deposit re- 


quired of domestic corporations, although 
not required by its home laws to make 
a deposit, in view of this section: State 
ex rel. Leach v. Fishback, 79 Wash. 290, 
140 Pac. 387. 


A foreign express company having an 
interstate business in this state is not 


free to renounce intrastate business, in 


the absence of any suggestion that the 
local business is done at a loss: State 
v. Northern Express Co., 76 Wash. 636, 
136 Pac. 1160. 


§8. ALIENATION OF FRANCHISE NOT TO RELEASE LIA- 


BILITIES.—No corporation shall lcase or alienate any franchise, so as to 
relieve the franchise, or property held thereunder, from the liabilities of 
the lessor or grantor, lessee or grantee, contracted or incurred in the opera- 


tion, use, or enjoyment of such franchise or any of its privileges. 


Cited in 8 Wash. 286, 287; 86 Wash. 322. 


The transfcr by an insolvent corpora- 
tion of all its property to the mortgagee 
thereof is not inhibited by this section: 
Klosterman v. Mason County ete. R. Co., 
§ Wash. 281, 36 Pac. 136. 

A telephone franchise is not violated 
and a cause of forfeiture does not arise. 
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by the giving of a voluntary mortgage, 
followed by an involuntary foreclosure 
and sale under which another telephone 
company acquired the franchise and tele- 
Yhone system: State ex rel. Tacoma v. 
Sunset Telephone & Telegr#ph Co., 86 
a 309, 150 Pae. 427, L. R. A. 1917F, 


CONSTITUTION OF THE STATE OF WASHINGTON. Arr. XII, §§ 9-12 


$9. STATE NOT TO LOAN ITS CREDIT OR SUBSCRIBE FOR 
STOCK—The state shall not in any manner loan its credit, nor shall 
it subscribe to or be interested in the stock of any company, association or 


corporation. 
Cited in 35 Wash. 513. 


$10. EMINENT DOMAIN AFFECTING.— The exercise of the right 
of eminent domain shall never be so abridged or construed as to prevent 
the legislature from taking the property and franchises of incorporated 
companies, and subjecting them to public use the same as the property 


of individuals. 


Cited in 32 Wash. 595; 57 Wash. 430. 

The more extended and beneficial pub- 
lie use employed by a municipal corpo- 
ration amounts to a reasonable necessity 
for and authorizes the taking of the 


$11. PROHIBITION AGAINST ISSUANCE OF 


property of a public service corporation 
already devoted to the same public use 
under this section: Tacoma v. Nisqually 
Power Co., 57 Wash. 420, 107 Pac. 199. 


MONEY AND 


LIABILITY OF STOCKHOLDERS IN BANKS.—No corporation, associa- 
tion, or individual shall issue or put in circulation as money anything but 
the lawful money of the United States. Each stockholder of any banking 
or insurance corporation or joint stock association shall be individually 
and personally liable equally and ratably, and not one for another, for 
all contracts, debts, and engagements of such corporation or association 
accruing while they remain such stockholders, to the extent of the amount 
of their stock therein at the par value thereof, in addition to the amount 


invested in such shares. 


Cited in 13 Wash. 678; 19 Wash. 235; 
21 Wash. 225, 613; 24 Wash. 381; 36 
Wash. 266; 80 Wash. 389; 105 Wash. 257. 


Liability for Debts and Acts of Bank— 
In General—The double liability im- 
posed by this section upon stockholders 
of a banking corporation in addition to 
the amount of their stock subscriptions, 
NA secondary, and not a primary lia- 
hilite, the stockholders oceupving the 
Maton of sureties: Wilson v. Book, 13 


limitation of actions, but only to the 
equitable application of the funds, and 
does not require that the primary assets 
be exhausted and applied before recourse 
be had against the stockholders: Bennett 
v. Thorne, 36 Wash. 253, 78 Pac. 936, 68 
L. R. A. 113. 


The superadded liability of a stock- 
holder of a bank, under this section, is 
personal, and does not follow the stock: 
Shuey v. Holmes, 21 Wash. 223, 57 Pac. 


818; Shuey v. Adair, 24 Wash. 378, 64 


Wash. 676, 43 Pac. 939; Watterson v. Pac. 536. 


Masterson, 15 Wash. 511, 46 Pac. 1041. 
But this rule has no application to the 


912. RECEIVING DEPOSITS BY BANK AFTER INSOLVENCY. 
Any President, director, manager, cashier, or other officer of any banking 
usitution who shall receive or assent to the reception of deposits after he 
shall have knowledge of the fact that such banking institution ig insolvent 
Or In failing circumstances, shall be individually responsible for such de- 
posts 80 received. 

Cited in 35 Wash. 151; 60 Wash. 385. 
Responsibility on Insolvency: 


When bank is insolvent. Ann. Cas. 
1916C, 85. 


i Remington's Digest, Banks, § 9; Liability of officers for failure to 
— v. Oleson, 35 Wash. 149, 76 Pac. close insolvent bank. 3 L, R. A. 
570. State v. Dix, 33 Wash. 405, 74 Pac. (N. s.) 438. 

1 State v. Youngbluth, 60 Wash. 383, 

24 DAC. 240; State v. Welty, 65 Wash. 


» 118 Pae, 9. 
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§13. COMMON CARRIERS, REGULATION OF. — All railroad, 
canal, and other transportation companies are declared to be common car- 
riers, and subject to legislative control. Any association or corporation 
organized for the purpose, under the laws of this state, shall have the 
right to connect at the state line with railroads of other states. Every 
railroad company shal] have the right with its road, whether the same is 
now constructed or may hereafter be constructed, to intersect, cross, or con- 
nect with any other railroad, and when such railroads are of the same or 
similar gauge they shall, at all crossings, and at all points where a railroad 
shall begin or terminate at or near any other railroad, form proper con- 
nections so that the cars of any such railroad companies may be speedily 
transferred from one railroad to another. All railroad companies shall 
receive and transport each the other’s passengers, tonnage, and cars, with- 
out delay or discrimination. 

Cited in 31 Wash. 466; 36 Wash. 661; 76 Wash. 638; 80 Wash. 324, 325, 328. 


$ 14. PROHIBITION AGAINST COMBINATIONS BY CARRIERS. 
No railroad company or other common carrier shall combine or make any 
contract with the owners of any vessel that leaves port or makes port in 
this state, or with any common carrier, by which combination or contract 
the earnings of one doing the carrying are to be shared by the other not 


doing the carrying. 

Cited in 51 Wash. 349. 

This section is not violated by an 
arrangement between two railroad com- 
panies operating competing lines between 
Spokane and Seattle, Washington, where- 
by each subscribed for one-half of 
the capital stock of a new and distinct 
railroad corporation and contributed one- 


half of the cost of constructing a new 
railroad from Spokane to Portland, Ore- 
gon, opening up and serving new terri- 
tory, each road continuing its individual 


identity and control: State ex rel. Cas- 


cade R. Co. v. Superior Court, 51 Wash. 
346, 98 Pac. 739. 


§15. PROHIBITION AGAINST DISCRIMINATING CHARGES — 
No discrimination in charges or facilities for transportation shall be made 
by any railroad or other transportation company between places or per- 
sons, or in the facilities for the transportation of the same classes of 
freight or passengers within this state, or coming from or going to any 
other state. Persons and property transported over any railroad, or by 
any other transportation company, or individual, shall be delivered at any 
station, landing, or port at charges not exceeding the charges for the 
transportation of persons and property of the same class, in the same direc- 


tion, to any more distant station, port, or landing. 


Excursion and com- 


mutation tickets may be issued at spccial rates. 


See infra, § 21. 

Cited in 32 Wash, 225; 76 Wash. 639; 
80 Wash. 328; 97 Wash. 601; 103 Wash. 
75; 110 Wash. 401. 

This section is not self-exceuting: 
Northwestern Warehouse Co. v. Oregon 
R. & Nav. Co., 32 Wash. 218, 73 Pac. 388. 

The state having no power to place 
a burden upon interstate commerce, an 
interstate express company doing busi- 
ness in this state is free to renounce its 
intrastate business, notwithstanding the 
constitutional and statutory provisions 
(overruling on rehearing Id., 76 Wash. 


636, 136 Pac. 1160): State v. Northern 
Express Co., 80 Wash. 309, 141 Pac. 757. 


Section 10433, infra, providing that all 
claims concerning transportation over- 
charges shall be filed with the public 
service commission within two years from 
the time the cause of action ‘accrues 18 
not unconstitutional or beyond the power 
of the legislature, as curtailing the com- 
mon law, as declared by this section: 
Hewitt Logging Co. v. Northern Pac. R. 
Co., 97 Wash. 597, 166 Pac. 1153. 
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516. PROHIBITION AGAINST CONSOLIDATION. OF COMPET- 
ING LINES.—No railroad corporation shall consolidate its stock, property, 
or franchises with any other railroad corporation owning a competing line. 


Cited in 51 Wash. 349; 80 Wash. 170. since the question 9 be Ta 5 
iti ; tate for such action as it deem 
A private citizen cannot raise the ques- for the s 
tion bedether a railroad corporation in 3 il ms oe Pa 5 8 * 
owning all the stock of other companies 80 3 47 7 . „ L. K. A. 
violated this section, or 3 10463 infra, 1915B, 547. 


817. ROLLING STOCK, PERSONALTY FOR PURPOSES OF 
TAXATION.—The rolling stock and other movable property belonging to 
my railroad company or corporation in this state shall be considered 
personal property, and shall be liable to taxation and to execution and sale 
in the same manner as the personal property of individuals, and such 
property shall not be exempted from execution and sale. 

Cited in 14 Wash. 361. | 


§18. MAXIMUM RATES FOR TRANSPORTATION.—The legis- 
lature shall pass laws establishing reasonable maximum rates of charges 
for the transportation of passengers and freight, and to correct abuses 
and to prevent discrimination and extortion in the rates of freight and 
passenger tariffs on the different railroads and other common carriers 
in the state, and shall enforce such laws by adequate penalties. A railroad 
and transportation commission may be established, and its powers and 
duties fully defined by law. 


Cited in 67 Wash. 44; 94 Wash. 280, prevent the delegation of such power to 
286; 103 Wash. 76. a railroad commission: State ex rel. Great 
The constitutional provision requiring Northern R. Co. v. Railroad Commission, 
the legislature to establish reasonable 52 Wash. 33, 100 Pac. 184. 

manmum transportation rates does not 


| 919. TELEGRAPH AND TELEPHONE COMPANIES.— Any asso- 
“ation or corporation, or the lessees or managers thereof, organized for 
the Purpose, or any individual, shall have the right to construct and main- 
fain lines of telegraph and telephone within this state, and said companies 
shall receive and transmit each other’s messages without delay or discrim- 
maton, and all of such companies are hereby declared to be common car- 
nets and subject to legislative control. Railroad corporations organized 
or doing business in this state shall allow telegraph and telephone corpora- 
tons and companies to construct and maintain telegraph lines on and 
along the rights of way of such railroads and railroad companies, and 
no railroad corporation organized or doing business in this state shall 
allow any telegraph corporation or company any facilities, privileges, or 
rates for transportation of men or material or for repairing their lines 
* allowed to all telegraph companies. The right of eminent domain is 
lereby extended to all telegraph and telephone companies. The legislature 
vai, by general law of uniform operation, provide reasonable regulations 
to give effect to this section. 
See supra, Art. I, §16, eminent domain, 


Cited 5 9 à j 5 | 
Wash. 42. ~t Wash. 57; 77 Wash. 33; 85 the legislature of providing. by general 


. l law reasonable regulations to give effect 
is not self-operative, but to the section, and hence confers no 


rms imposes the duty on power to use the streets and highways 
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This section 
y its own 
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other than as the legislature may pro- 
vide: State ex rel. Spokane & B. C. Tel. 
ie Spokane, 24 Wash. 53, 63 Pac. 
1116. 


thereon,” is valid: State ex rel. Spokane 
& B. C. Tel. Co. v. Spokane, 24 Wash. 53, 
63 Pac. 1116. 

Under this section and section 11342, 


The provision in Ballinger’s Code, sec- infra, telegraph and telephone companies 
tion 4369, “that where the right of way, may condemn a strip of land privately 
as herein contemplated, is within the owned, although it is adjacent to a rail- 
corporate limits of any incorporated city, road right of way: State ex rel. De 
the consent of the city council thereof Soucy v. Superior Court, 77 Wash. 31, 
shall be first obtained before such tele- 137 Pac. 311. 
graph or telephone line can be erected 


§ 20. PROHIBITION AGAINST FREE TRANSPORTATION FOR 
PUBLIC OFFICERS.—No railroad or other transportation company shall 
grant free passes, or sell tickets or passes at a discount, other than as sold 
to the public generally, to any member of the legislature, or to any person 
holding any public office within this state. The legislature shall pass laws 
to carry this provision into effect. 

Cited in 10 Wash. 312; 45 Wash. 584. 


§21. EXPRESS COMPANIES.—Railroad companies, now or here- 
after organized or doing business in this state shall allow all express com- 
panies organized or doing business in this state transportation over all lines 
of railroad owned or operated by such railroad companies upon equal terms 
with any other express company; and no railroad corporation organized 
or doing business in this state shall allow any express corporation or 
company any facilities, privileges, or rates for transportation of men or 
materials or property carried by them, or for doing the business of sucn 


express companies, not allowed to all express companies, 


See supra, $ 15. 
Cited in 76 Wash. 639, 640. 


§ 22. MONOPOLIES AND TRUSTS.—Monopolies and trusts shall 
never be allowed in this state, and no incorporated company, copartnership, 
or association of persons in this state shall directly or indirectly combine 
or make any contract with any other incorporated company, foreign or 
domestice, through their stockholders, or the trustees, or assignees of such 
stockholders, or with any copartnership or association of persons, or in any 
manner whatever, for the purpose of fixing the price or limiting the pro- 
duction or regulating the transportation of any product or commodity. 
The legislature shall pass laws for the enforcement of this section by 
adequate penalties, and in case of incorporated companies, if necessary for 
that purpose, may declare a forfeiture of their franchise. 


Cited in 23 Wash. 20; 32 Wash. 225; 
35 Wash. 515; 51 Wash. 349; 82 Wash. 
294. 


An ordinance granting a franchise for 
the construction and operation of a sys- 
tem of street railways, which authorizes 
the grantecs to acquire existing railway 
lines and surrender their franchises, for 
the purpose of operating a new system 
under the proposed franchise, does not 
violate this section: Wood v. Scattle, 
23 Wash. 1, 62 Pac. 135, 52 L. R. A. 


369. 
The provision of the act of 1893, re- 


lating to the excavation of publie water- 
wavs, is not invalid or contrary to this 
section: Seattle & Lake Wash. Waterwav 
Co. v. Seattle Dock Co., 35 Wash. 503, 
77 Pac. 845. 


A monopoly does not preclude a boom 
company from so locating its site as to 
control the booming on a certain river: 
Nicomen Boom Co. v. North Shore ete. 
Co., 40 Wash. 315, 82 Pac. 412. 


A monopoly in the warehouse busi- 
ness in a locality is not shown by the 
fact that the business was restricted to 
locations upon the lands of a railway 
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company: Northwest Warehouse Co. v. Right of manufacturer, producer or 
Oregon R. & Nav. Co., 32 Wash. 218, wholesaler to control retail price. 
i3 Pac. 388. 7 A. L. a N a 

t bet o steamship com- 81; Ann. Cas. 5 ; 
oy pia ia or SP the same Ann. Cas. 1918C, 451; 27 L. R. A. 
points, whereby one, in consideration of (N. 8.) 396; L. B. A. 1917A, 1285. 
$1,500, agreed to withdraw its boats from Legality of combination among 
the route for a period of three years, farmers. 11 A. L. B 1185. 


contravenes this provision: Manson v. 
Hunt, 82 Wash. 291, 144 Pac. 45. 


ARTICLE XIII. 
State Institutions. 


51. EDUCATIONAL, REFORMATORY AND PENAL INSTITU- 
TIONS.—Educational, reformatory, and penal institutions, those for the 
benefit of blind, deaf, dumb, or otherwise defective youth, for the insane 
or idiotic, and such other institutions as the public good may -require, shall 
be fostered and supported by the state, subject to such regulations as 
may be provided by law. The regents, trustees, or commissioners of all 
such institutions existing at the time of the adoption of this constitution, 
and of such as shall thereafter be established by law shall be appointed by 
the governor, by and with the advice and consent of the senate; and upon 
all nominations made by the governor, the question shall be taken by ayes 
and noes, and entered upon the journal. 


Cited in 9 Wash. 197; 95 Wash. 222. ex rel. Board of Commrs, y, Clausen, 95 
This section is not violated by the Pierce Wash. 214, 163 Pac, 744. 
County Army Post Act, L. 17, p. 2: State 


ARTICLE XIV. 
Seat of Government. 


$1. STATE CAPITAL, LOCATION OF.— The legislature shall have 
00 power to change or to locate the seat of government of this state; but 
the question of the permanent location of the seat of government of the 
‘tate shall be submitted to the qualified electors of the territory, at the 
election to be held for the adoption of this constitution. A majority of 
all the VOtes cast at said election, upon said question, shall be necessary 
to determine the permanent location of the seat of government for the 
ate; and no place shall ever be the seat of government which shall not 
deeee a majority of the votes cast on that matter. In case there shall 
be no Choice of location at said first election, the legislature shall, at its 
tst regular session after the adoption of this constitution, provide for sub- 
milting to the qualified electors of the state, at the next succeeding general 
election, thereafter, the question of choice of location between the three 
Places for which the highest number of votes shall have been cast at the 
Sid first election. Said legislature shall provide further, that in ease there 
shall be no choice of location at said second election, the question of choice 
between the two places for which the highest number of votes shall have 

n cast shall be submitted in like manner to the qualified electors of the 
state at the next ensuing general election: Provided, that until the seat 
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of government shall have been permanently located as herein provided 
the temporary location shall remain at the city of Olympia. 
Cited in 25 Wash. 583; 49 Wash. 74; 55 Wash. 287. 


§2. CHANGE OF STATE CAPITAL.—When the seat of govern- 
ment shall have been located as herein provided, the location thereof shall 
not thereafter be changed except by a vote of two-thirds of all the qualified 
electors of the state voting on that question, at a general election, at which 
the question of location of the seat of government shall have been sub- 
mitted by the legislature. 

Cited in 49 Wash. 74; 54 Wash. 383. 


§3. RESTRICTIONS ON APPROPRIATIONS FOR CAPITOL 
BUILDINGS.—The legislature shall make no appropriations or expenditures 
for capitol buildings or grounds, except to keep the territorial capitol 
buildings and- grounds in repair, and for making all necessary additions 
thereto, until the seat of government shall have been permanently located, 
and the public buildings are erected at the permanent capital in pursuance 
of law. 


ARTICLE XV. 
Harbors and Tide Waters. 
Cited in 93 Wash, 134, 137; 95 Wash. 245—247. 


$1. HARBOR LINE COMMISSION AND RESTRAINT ON DIS- 
POSITION OF CERTAIN TIDE LANDS.— The legislature shall provide 
for the appointment of a commission whose duty it shall be to locate and 
establish harbor lines in the navigable waters of all harbors, estuaries, bays, 
and inlets of this state, wherever such navigable waters lie within or in 
front of the corporate limits of any city, or within one mile thereof on 
either side. The state shall never give, sell, or lease to any private person, 
corporation, or association any rights whatever in the waters beyond such 
harbor lines, nor shall any of the area lying between any harbor line and 
the line of ordinary high tide, and within not less than fifty feet nor more 
than six hundred feet of such harbor line (as the commission shall deter- 
mine) be sold or granted by the state, nor its rights to control the same 
relinquished, but such area shall be forever reserved for landings, wharves, 
streets, and other conveniences of navigation and commerce. 

Sce infra, Art. XVII, tide lands. 


Cited in 1 Wash. 301; 2 Wash. 260; 34 Pac. 551, 38 Am. St. Rep. 866, 22 
4 Wash. 9; 7 Wash. 120, 152; 13 Wash. L. R. A. 217. 
65; 19 Wash. 46; 22 Wash. 100; 53 Wash. Under this section a riparian proprietor 


919, 220; 54 Wash. 533—535, ' 539—541; 
64 Wash. 321, 323, 324. 334; 71 Wash. 
107; 76 Wash. 164; 81 Wash. 17; 91 Wash. 
470—474. 


“Tide lands” are “state” lands in & 
certain sense—that is, they belong to 
the state; but in all the nomenclature of 
our constitution and statutes the latter 
term does not include the former: Seattle 
& M. Ry. Co. v. State, 7 Wash. 150, 


within a mile of the corporate limits of 
any city, has no right to extend wharves 
in front of his land below highwater 
mark except by permission of the state: 
Eisenbach v. Hatfield, 2 Wash. 236, 26 
Pac. 539, 12 L. R. A. 632. 

The territorial act, Ballinger’s Code, 
section 4077, providing that cities may 
authorize the construction of a wharf at 
the terminus of a street. has been super- . 
seded by this section: State ex rel. Port 
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1 v. Morse, 56 Wash. 654, 106 Pac. 
. 


The act of March 21, 1895 (Laws 1895, 
p 406), authorizing the disestablishment 
of harbor lines in front of towns undor 
certain conditions, is unconstitutional as 
being in conflict with this section, which 
contemplates that such lines, when once 
established, shall forever remain so: Wil- 
son v. Board of State Land Commrs., 13 
Wash. 65, 42 Pac. 524. 

The board of harbor line commissioners 
is authorized, under this section, to es- 
tablish harbor lines in front of towns 
as well as cities: State ex rel. Stimson 
Mill Co. v. Board of Harbor Line Commrs., 
4 Wash. 6, 29 Pae. 938. 


The duty and power prescribed does 
not constitute a limitation of power upon 
the legislature touching harbor lines in 
front of second-class tide lands: Puget Mill 
Co. v, State, 93 Wash. 128, 160 Pac. 310. 


The term “commerce” must be construed 
as modified by the employment of the 
term “navigation,” and the commercial use 
of such areas must be restricted to 
such as are aids to navigation; conse- 
quently the erection of structures on 
such areas for the “curing and canning 


ART. XV, §§ 2, 3 


of fish maintaining retail and wholesale 
fish markets and the storage of ice for 
packing and handling fish,” are not “con- 
veniences of navigation and commerce,” 
and hence not permissible under the con- 
stitution: State ex rel. Denny v. Bridges, 
19 Wash. 44, 52 Pac. 326, 40 L. R. A. 593. 


This section applies to navigable rivers 
and lakes as well as tide waters: State 
ex rel. Seattle v. Savidge, 95 Wash. 240, 
163 Pac. 738. 


The state may establish pier-head lines 
beyond the harbor lines, whenever it 
pleases; and hence a lessee of the state 
of abutting tide lands cannot show the 
establishment of change of pier-head lines 
at locations advantageous to his lease- 
hold for the purpose of enhancing the 
value thereof, in an action to recover for 
damages thereto: Wilson v. Oregon-Wash- 
ington R. & Nav. Co., 71 Wash. 102, 127 
Pac. 847. 

The term “other structures” is gov- 
erned by the rule of ejusdem generis, 
and falls within the genus ‘‘eonveniences 
of navigation and commerce,” and the 
statute, § 7999, infra: State ex rel. Denny 
v. Bridges, 19 Wash. 44, 52 Pac. 326, 40 
L. R. A. 593. 


§2. LEASING AND MAINTENANCE OF WHARVES, DOCKS, 
ETC.—The legislature shall provide general laws for the leasing of the 
"ight to build and maintain wharves, docks, and.other structures, upon the 
areas Mentioned in section one of this article, but no lease shall be made 
for any term longer than thirty years, or the legislature may provide by 
seneral laws for the building and maintaining upon such area wharves, 


docks, and other structures. 


3 in 1 Wash. 301; 13 Wash. 65; 22 
ash. 101; 54 Wash. 533—535, 539—541; 


‘$1 Wash. 17; 91 Wash. 470—474. 


pickrugcation: See Remington's Digest, 
it lands, § 90; State ex rel. McKenzie 
v. Forrest, 11 Wash. 227, 39 Pac. 684; State 
a= Lehman v. Bridges, 24 Wash. 363, 
4 Pae, 518; Pearl Oyster Co. v. Heuston, 
i Wash. 533, 107 Pac. 849, 832, 135 
an St. Rep. 1007. | 
bist of Harbor Area: See Remington’s 
best, Pub. Lands, § 91; State ex rel. 


Danny v. Bridges, 19 Wash. 44, 52 Pac. 
326, 40 L. R. A. 593; State ex rel. Trimble 
v. Bridges, 22 Wash. 98, 60 Pac. 66; State 
ex rel. White v. Board of State Land 
Commrs., 23 Wash. 700, 63 Pac. 532. 


Under this section the state may lease 
the right to build a railroad on the harbor 
area; “other structures” being equivalent 
to “other conveniences” of commerce in 
section 1: State ex rel. Hulme v. Grays 
Harbor & Puget Sound R. Co., 54 Wash. 
530, 103 Pac. 809. 


33. EXTENSION OF STREETS OVER TIDE LANDS.— Municipal 
“rporations shall have the right to extend their streets over intervening 
tide lands to and across the area reserved as herein provided. 


a 4 Wash. 9, 10; 6 Wash. 333, 
Wash, 231. Wach. 156; 10 Wash. 462; 11 
19 Wack 4% Wash. 65; 17 Wash. 658; 
660. g. 429; 53 Wash. 220; 56 Wash. 


1 64 
70-474. Wash. 322, 324; 91 Wash. 456, 


n of Street Over Tide Lands: 
ugton's Digest, Mun. Corp., § 346; 
ete. R. Co. v. Seattle, 6 Wash. 
ac. 824, 34 Pac. 725; Globe Mill 


See Remi 
332, 33 P 


Co. v. Bellingham Bay Imp. Co., 10 Wash. 
458, 38 Pac. 1112; Seattle v. Columbia 
& P. S. R. Co., 6 Wash. 379, 33 Pac. 1048; 
Seattle & M. R. Co. v. State, 7 Wash. 150, 
34 Pac. 551, 38 Am. St. Rep. 866, 22 
L. R. A. 217; State ex rel. Bartlett v. 
Forrest, 12 Wash. 483, 41 Pac. 194; State 
ex rel. McKenzie v. Forrest, 11 Wash. 
227, 39 Pac. 684; Ilwaco v. Ilwaco 
R. & Nav. Co., 17 Wash. 652, 50 Paec. 
572; State ex rel. Gatzert ete. Land 
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Application, No. 92, In re, 91 Wash. 470, 
157 Pac. 1082. 

This seetion carries with it the power 
to authorize the location of railway tracks 
upon such extended streets: Seattle v. 
Columbia & P. S. R. Co., 6 Wash. 379, 
33 Pac. 1048. 


Co. v. Bridges, 19 Wash. 428, 53 
Pac. 547; Globe Mill Co. v. Bellingham 
Bay Imp. Co., 10 Wash. 458, 38 Pac. 1112; 
Barlow v. Gamwell, 12 Wash. 651, 42 Pac. 
115; Lake Whatcom Logging Co. v. Call- 
vert, 33 Wash. 126, 73 Pac. 1128; Percival 


ARTICLE XVI. 
School and Granted Lands. 


§1. DISPOSITION OF.—-All the public lands granted to the state 
are held in trust for all the people, and none of such lands, nor any estate 
or interest therein, shall ever be disposed of unless the full market value 
of the estate or interests disposed of, to be ascertained in such manner 
as may be provided by law, be paid or safely secured to the state; nor 
shall any lands which the state holds -hy grant from the United States 
(in any case in which the manner of disposal and minimum price are so 
prescribed) be disposed of except in the manner and for at least the price 
prescribed in the grant thereof, without the consent of the United States. 


Cited in 7 Wash. 152; 51 Wash. 55, 56; 
57 Wash. 613; 63 Wash. 575; 71 Wash. 
107; 74 Wash. 575, 576, 585; 97 Wash. 
29; 110 Wash. 500. 


Disposal of, in general: See Remington’s 
— Pub. Lands, 55 75—83, and cases 
cited. 


$2. MANNER AND TERMS OF SALE.—None of the lands granted 
to the state for educational purposes shall be sold otherwise than at publie 
auction to the highest bidder; and the value thereof, less the improvements, 
shall, before any sale, be appraised by a board of appraisers, to be provided 
by law, the terms of payment also to be prescribed by law, and no sale 
shall be valid unless the sum bid be equal to the appraised value of said 
land. In estimating the value of such lands for disposal, the value of 
improvements thereon shall be excluded: Provided, that the sale of all 
school and university land heretofore made by the commissioners of any 
county or the university commissioners, when the purchase price has been 
paid in good faith, may be confirmed by the legislature. 


Cited in 7 Wash. 217; 51 Wash. 55, 56; 
57 Wash. 613; 74 Wash. 575, 576; 97 
Wash. 29; 110 Wash. 500. 

Waters of a non-navigable stream upon 
state lands granted for a scientific school 
cannot be appropriated by a nonriparian 
owner; since they are considered as part 
of the soil and as an incident to the 
owner's estate: Colburn v. Winchell, 97 
Wash. 27, 165 Pac. 1078. 

Lands deeded to the territorial board of 
regents of the university are “public 


lands” within the constitution and laws 
of the state, empowering the state board 
of land commissioners to dispose of the 
same; State v. Hewitt Land Co., 74 Wash. 
573, 134 Pac. 474. i 


The state’s relinquishment of rights to 
unsurveyed school sections which had not 
vested because of national forest reserva- 
tions or settler’s rights, is not a disposition 
of public lands in violation of this section: 
Thompson v. Savidge, 110 Wash. 486, 188 
Pac. 397. 


§3. LIMITATIONS ON SALES.—No more than one-fourth of the 
land granted to the state for educational purposes shall be sold prior to 
January first, eighteen hundred and ninety-five, and not more than one- 
half prior to January first, nineteen hundred and five: Provided, that 
nothing herein shall be so construed as to prevent the state from sclling 
the timber or stone off of any of the state lands in such manner and on 
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meh terms as may be prescribed by law: And provided further, that no 
Bale of timber lands shall be valid unless the full value of such lands is 
paid or secured to the state. 

Cited in 74 Wash. 588. i 


$4 HOW MUCH MAY BE OFFERED IN CERTAIN CASES— 
PLATTING OF.—No more than one hundred and sixty acres of any 
granted lands of the state shall be offered for sale in one parcel, and all 
lands within the limits of any incorporated city, or within two miles of 
the boundary of any incorporated city, where the valuation of such 
lands shall be found by appraisement to exceed one hundred dollars 
per acre shall, before the same be sold, be platted into lots and blocks of 
not more than five acres in a block, and not more than one block shall be 
offered for sale in one parcel. 


Cited in 74 Wash. 584. § 75; Hart Lumber Co. v. Rucker, 15 
Sale and Conveyance by State in Gen- Wash. 456, 46 Pac. 728; State v. Hewitt 


eral: See Remington’s Digest, Pub. Lands, Land Co., 74 Wash. 573, 134 Pac. 474. 


§5. INVESTMENT OF PERMANENT SCHOOL FUND.—None of 
the permanent school fund shall ever be loaned to private persons or cor- 
porations, but it may be invested in national, state, county, or municipal 
bonds. 


This section is amended: See Ist Amendment, infra. 
Cited in 7 Wash. 271, 272; 2] Wash. State Capitol Commission V. State Board 
of Finance, 74 Wash. 15, 132 Pac. 861. 
208, 392: 40 Wash. 100; 74 Wash. 17, 19. a í 
: Bonds issucd by a city under Laws of 
School Funds Investment and Admin- 1901, page 177, to defray the cost of tne 
istration: See Remington’s Digest, Schools, construction of waterworks, payable only 
§ 3; State ex rel. Hellar v. Young, 21 out of a special fund derived from the 
Wash. 391, 58 Pac. 220; State ex rel. revenues of the waterworks system, are 
School District v. Grimes, 7 Wash. 270, not municipal bonds within the meaning 
34 Pac. 836: State ex rel. Port Townsend of this section: State ex rel. Port Town- 


b 


v. Clausen, 40 Wash. 95, 82 Pac. 187; send v. Clausen, 40 Wash. 95, 82 Pac. 187. 


ARTICLE XVII. 
Tide Lands. 


$1. DECLARATION: OF STATE OWNERSHIP.— The state of 
Washington asserts its ownership to the beds and shores of all navigable 
waters in the state up to and including the line of ordinary high tide in 
waters where the tide ebbs and flows, and up to and including the line 
of ordinary high water within the banks of all navigable rivers and lakes: 
Provided, that this section shall not be construed so as to debar any person 
[rom asserting his claim to vested rights in the courts of the state. 
See supra, Art. XV, Harbors and Tide Waters. 
Cited in 2 Wash. 245, 259, 265, 279; 5 Ownership and Control of Tide Lands in 
Wash. 159; 7 Wash. 152; 11 Wash. 233; 18 General: See Remington's Digest, Naviga- 
Wash, 499; 24 Wash. 644; 40 Wash. 373, tion, § 21; Eisenbach v. Hatfield, 2 Wash. 


418, 419; . 539, 12 L. R. A. 632; Board 
Tah Bös. 1 1 a char Sen Commrs. v. State, 2 Wash. 
Wash, 445 63 Wash. 464; 64 Wash. 94: 77 530, 27 Pac. 550; State ex rel. Stimson 
Wash, 192. 1 Mill Co. v. Harbor Line Commrs., 4 Wash. 
548; 84 , 193; 79 Wash. 90; 81 Wash. 6, 29 Pac. 938; State ex rel. Columbia 
99 W Wash. 255, 381; 86 Wash. 229; ete. Co. v. Harbor Line Commrs., 4 Wash. 
98 ng 65: 90 Wash. 353; 95 Wash. 245; 816, 30 Pac. 734; Morse v. O'Connel, 7 

ash. 635, 638; 111 Wash. 499. Wash. 117, 34 Pac. 426; Allen v. Forrest, 
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8 Wash. 700, 36 Pac. 971, 24 L. R. A. 606; 
Sullivan v. Callvert, 27 Wash. 600, 68 
Pac. 363; McCue v. Bellingham Bay ete. 
Co., 5 Wash. 156, 31 Pac. 461; Watkins 
v. Dorris, 24 Wash. 636, 64 Pac. 840, 54 
L. R. A. 199; Washougal etc. Trans. Co. 
v. Dalles ete. Nav. Co., 27 Wash. 490, 68 
Pac. 74; Kneeland v. Korter, 40 Wash. 
359, 82 Pac. 608, 1 L. R. A. (N. 8.) 745; 
Brace & Hergert Mill Co. v. State, 49 
Wash. 326, 95 Pac. 278; Grays Harbor 
Boom Co. v. Lownsdale, 54 Wash. 83, 102 
Pac. 1041, 104 Pac. 267; Lownsdale v. 
Grays Harbor Boom Co., 54 Wash. 542, 
103 Pac. 833; Gifford v. Horton, 54 Wash. 
595, 103 Pac. 988. 


The title to tide waters and beds of 
navigable streams is at common law and 
by this section, in the state, subject to the 
paramount right of the public use of navi- 
gable waters but this does not affect the 
rights of riparian owners on non-navi- 
gable streams, though their source is in 
navigable waters: New Whatcom v. Fair- 
haven Land Co., 24 Wash. 493, 64 Pac. 
735, 54 L. R. A. 190. 

Under this section, the owner of upland 
under patents from the federal govern- 
ment has no riparian or littoral rights as 
against the state, which holds the title of 
the beds and shores in fee, free from en- 
cumbrances or easements of any kind: 
Bilger v. State, 63 Wash. 457, 116 Pac. 19. 


Under this section the riparian owner 
on a navigable lake has no common-law 
right as such owner to the waters of the 
lake for the purposes of irrigation su- 
perior to the right of appropriation pos- 
sessed by owners of land not bordering 
upon the lake under the laws of the state 
relating to the appropriation of water for 
irrigation: State ex rel. Ham, Yearsley & 
Ryrie v. Superior Court, 70 Wash. 442, 
126 Pae. 945. 

A riparian owner upon a navigable 
stream has no title to the gravel in the 
bed of the stream, in view of this section: 
Commissioners Commerical Waterway Dis- 
trict No. 2 v. Seattle Factory Sites Co., 

76 Wash. 181, 135 Pac. 1042. 


The state being the owner of the beds 
of navigable rivers, under this section, 
riparian owners are not, in eminent do- 
main proceedings to establish a water- 
way district, entitled to damages from the 
fact that the state will divert the course 
of the stream and leave their property 
without access to the water: Newell v. 
Loeb, 77 Wash. 182, 137 Pac. 811. 

A stream is not navigable, in contem- 
plation of this section, where it merely 
appears that, for some distance, the tide 
ebbs and flows, and that, on various occa- 
sions, tugboats and small craft had gone 
up and down the stream at high tide for 
the purpose of towing logs: Wilson v. 
Prickett, 79 Wash. 89, 139 Pac. 754. 
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Where a stream is navigable only for 
the purpose of floating logs and shingle- 
bolts, and not in the general commercial 
sense, the title to the bed of the stream 
is in the owner of the adjacent land, as 
far as the thread of the stream, and not 
in the state: State ex rel. Davis v. Su- 
perior Court, 84 Wash. 252, 146 Pae. 609. 


Under the federal grant to the state, 
and the assertion of title by this section, 
the title of the state is paramount and 
absolute, and not restricted to the power 
of regulation for the purposes of naviga- 
tion: Hill v. Newell, 86 Wash. 227, 149 
Pac. 951. 


Shore lands on a navigable lake be- 
tween ordinary high water and ordinary 
low water belong to the state, where they 
were unpatented at the time of the adop- 
tion of the state constitution: Kalez v. 
Spokane Valley Land & Water Co., 89 
Wash. 514, 154 Pac. 1097. 


The state, under this section, being the 
owners of the beds and shores of navi- 
gable streams, a railroad grant of desig- 
nated lots across which there was an 
unmeandered navigable slough does not 
convey the title to the shores or bed of 
the slough, the limit of the grant being 
ordinary high water where there is no 
meander line: Washington Boom Co. v. 
Chehalis Boom Co., 90 Wash. 350, 156 Paec. 
24. 


A small lake of the average depth of 
eighteen feet, having no navigable inlet 
or outlet, upon which a small steamer is 
run for hire during the camping season, 
is navigable within this section: Madson 
v. Spokane Valley Land ete. Co., 40 Wash. 
414, 82 Pac. 718, 6 L. R. A. (N. 8.) 257. 


A small lake having an average depth 
of sixteen feet, upon which there is oper- 
ated one steamboat and numerous small 
pleasure boats used mostly for pleasure 
in the summer season, is navigable: Kalez 
v. Spokano Val. Land ete. Co., 42 Wash. 
43, 24 Pac. 395. 

A meandered slough, which is dry ex- 
cept during high tide, when it is navi- 
gable for a short distance for small craft 
and floating logs, is not navigable: State 
ex rel. Matson v. Superior Court, 42 Wash. 
491, 85 Pac. 264. 


Findings that a lowland lake covering 
275 acres is not a navigable lake within 
this section, sustained: Neterer v. State, 
98 Wash. 65, 168 Pac. 170. 


Title to land between high and low 
water marks. 45 L. B. A. 227. 


Meaning of term “ordinary” as ap- 
plied to high and low water mark 
of tides. 17 Ann. Cas. 149. 

Power of state to grant title to Jand 
under navigable water. Ann. Cas. 
1918B, 1107. 
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Right of owner of upland to make a 
use, not connected with navigation, 
of the shore between high and low 


Art, XVII, 8 2 


water mark, which excludes the gen- 
eral public. 10 A. L. B. 1053. 


$2. DISCLAIMER OF CERTAIN LANDS.—The state of Washing- 
ton disclaims all title in and claim to all tide, swamp, and overflowed lands 
patented by the United States: Provided, the same is not impeached for 


fraud. 


Cited in 2 Wash. 245, 259, 279, 615; 
4 Wash. 469; 11 Wash. 233; 14 Wash. 3; 
19 Wash. 302; 27 Wash. 497; 32 Wash. 
613; 40 Wash. 362, 364, 365, 371. 374; 
42 Wash, 49: 65 Wash. 221, 222; 70 Wash. 
451; 79 Wash. 91; 81 Wash. 550; 90 Wash. 
355; 111 Wash, 499; 113 Wash. 433. 

Disclaimer of Tide Lands Patented by 
United States: Sec Remington's Digest, 
Pub. Lands, § 86; Scurry v. Jones, 4 Wash. 
468, 30 Pac. 726: State ex rel. McKenzie 
v. Forrest, 11 Wash. 227, 39 Pac. 684; 
Cogswell v. Forrest, 14 Wash. 1, 43 Pac. 
1098; Denny v. Northern Pac. R. Co., 19 
Wash. 298, 53 Pac. 341; Jones v. Callvert, 
32 Wash. 610, 73 Pac. 701; Kneeland v. 
Korter, 40 Wash. 359, 82 Pac. 608, 1 
L. R. A. (N. 8.) 745. 

Title to the beds of unnavigable lakes 
is not, and never has been, in the state, 
in view of the construction, of section 143, 


infra, declaring the common law to be the 
rule of decision in the courts of thig state; 
the state recognizing the conditions by its 
disclaimer of all right and title to the 
unappropriated public lands within the 
boundaries of the state, upon its admis- 
sion to the Union: Bernot v. Morrison, 81 
Wash. 538, 143 Pac. 104, Ann. Cas. 1916D, 
290. 

Rights of Abutting Owner: See Rem- 
ington’s Digest, Pub. Lands, §96; West 
Coast Imp. Co. v. Winsor, 8 Wash. 490, 
36 Pac. 441; Denny v. Northern Pac. R. 
Co., 19 Wash. 298, 53 Pac. 341; Seattle & 
M. R. Co. v. Carraher, 21 Wash. 491, 58 
Pac. 570; Hays v. Merchants’ Nat. Bank, 
14 Wash. 192, 44 Pac. 137; Bleakley v. 
Lake Washington Mill Co., 65 Wash. 215, 
118 Pac. 5; Wilson v. Prickett, 79 Wash. 
89, 139 Pac. 754. 


ARTICLE XVIII. 
State Seal. 
$1. SEAL OF THE STATE.—The seal of the state of Washington 
shall be a seal encircled with the words, “The seal of the state of Wash- 


ington, with the vignette of General George Washington as the central 
figure, and beneath the vignette the figures “1889.” 


ARTICLE XIX. 
Exemptions. 


Cited in 66 Wash. 167; 87 Wash. 360. 


$1. EXEMPTIONS HOMESTEADS, ETC.—The legislature shall 
Protect by law from forced sale a certain portion of the homestead and 
other property of all heads of families. 


weiten in 20 Wash. 7; 14 Wash. 520; 43 
ash. 182; 78 Wash. 548; 55 Wash. 516. 


Pes section has no application when 
pomestead has been voluntarily en- 
oe ered: Oregon Mortgage Co. v. Hers- 
er, 14 Wash. 515, 45 Pac. 40. 


The territorial act (Bal. Code, § 5254), 
providing that a mortgagor may waive 
the benefit of all his exemptions, is repug- 
nant to and annulled by this section: 
Slyfield v. Willard, 43 Wash. 179, 86 -Pac. 
392. 


ARTICLE XX. 
Public Health and Vital Statistics. 
81. BOARD OF HEALTH AND BUREAU OF VITAL STATIS- 
TICS.—There shall be established by law a state board of health and a 
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bureau of vital statistics in connection therewith, with such powers as the 
legislature may direct. 


Cited in 103 Wash. 413. notwithstanding this section: State ex rel. 
A city may pass health ordinances and McBride v. Superior Court, 103 Wash. 409, 


create the office of health commissioner, 174 Pac. 973. 


§2. REGULATIONS CONCERNING MEDICINE, SURGERY AND 
PHARMACY.—tThe legislature shall enact laws to regulate the practice 
of medicine and surgery, and the sale of drugs and medicines. 


ARTICLE XXI. 
Water and Water Rights. 


§1. PUBLIC USE OF WATER.—tThe use of the waters of this state 
for irrigation, mining, and manufacturing purposes shall be deemed a 
public use. 


Cited in 20 Wash. 458; 39 Wash. 668; 82 Pac. 150, 4 Ann. Cas. 987, 2 L. R. A. 
59 Wash. 628; 67 Wash. 558; 81 Wash. (N. S.) 842. 
558. The use of waters for irrigation is a 
This section is in conflict with the due public use, under this section: State ex 
process clause of the federal constitution rel. Golden Valley Irr. Co. v. Superior 
in so far as it may be construed to ex- Court, 67 Wash. 556, 122 Pac. 19. 
tend the right of eminent domain to take This section was intended to destroy 
private property for uses essentially pri- riparian rights in unnavigable waters: 
vate: State ex rel. Tacoma Industrial Co. Bernot v. Morrison, 81 Wash. 538, 143 
v. White River Power Co., 39 Wash. 648, Pac. 104, Ann. Cas. 1916D, 290. 


ARTICLE XXII. 
Legislative Apportionments. 


$1. SENATORIAL APPORTIONMENT.—Until otherwise provided 
by law, the state shall be divided into twenty-four senatorial districts, and 
said districts shall be constituted and numbered as follows: The counties 
of Stevens and Spokane shall constitute the first district, and be entitled 
to one senator; the county of Spokane shall constitute the second district, 
and be entitled to three senators; the county of Lincoln shall constitute the 
third district, and be entitled to one senator; the counties of Okanogan, 
Lincoln, Adams, and Franklin shall constitute the fourth district, and be 
entitled to one senator; the county of Whitman shall constitute the fifth 
district, and be entitled to three senators; the counties of Garfield and 
Asotin shall constitute the sixth district, and be entitled to one senator; 
the county of Columbia shall constitute the seventh district, and be entitled 
to one senator; the county of Walla Walla shall constitute the eighth dis- 
trict, and be entitled to two senators; the counties of Yakima and Douglas 
shall constitute the ninth district and be entitled to one senator; the county 
of Kittitas shall constitute the tenth district, and be entitled to one senator; 
the counties of Klickitat and Skamania shall constitute the eleventh district, 
and be entitled to one senator; the county of Clarke shall constitute the 
twelfth district, and be entitled to one senator; the county of Cowlitz shall 
constitute the thirteenth district, and be entitled to one senator; the county 
of Lewis shall constitute the fourteenth district, and be entitled to one 
senator; the counties of Pacific and Wahkiakum shall constitute the fifteenth 
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istrict, and be entitled to one senator; the county of Thurston shall con. 
stitute the sixteenth district, and be entitled to one senator; the county of 
Chehalis shall constitute the seventeenth district, and be entitled to one 
senator; the county of Pierce shall constitute the eighteenth district, and be 
entitled to three senators; the county of King shall constitute the nineteenth 
district, and be entitled to five senators; the counties of Mason and Kitsap 
shall constitute the twentieth district, and be entitled to one senator; the 
counties of Jefferson, Clallam, and San Juan shall constitute the twenty-first . 
district, and be entitled to one senator; the county of Snohomish shall con- 
stitute the twenty-second district, and shall be entitled to one senator; the 
eounties of Skagit and Island shall constitute the twenty-third district, and 
be entitled to one senator; the county of Whatcom shall constitute the 
twenty-fourth district, and be entitled to one senator. 
Cited in 92 Wash. 541. 


82, APPORTIONMENT OF REPRESENTATIVES.—Until otherwise 
provided by law, the representatives shall be divided among the several 
counties of the state in the following manner: The county of Adams shall 
have one representative; the county of Asotin shall have one representative ; 
the county of Chehalis shall have two representatives; the county of Clarke 
shall have three representatives; the county of Clallam shall have one 
representative; the county of Columbia shall have two representatives; the 
county of Cowlitz shall have one representative; the county of Douglas shall 
have one representative; the county of Franklin shall have one repre- 
sentative; the county of Garfield shall have one representative; the county 
of Island shall have one representative; the county of Jefferson shall have 
two representatives; the county of King shall have eight representatives ; 
the county of Klickitat shall have two representatives; the eounty of 
Kittitas shall have two representatives; the county of Kitsap shall have 
one represenative; the county of Lewis shall have two representatives ; 
the county of Lincoln shall have two representatives; the county of 
Mason shall have one representative; the county of Okanogan shall have 
one representative; the county of Pacific shall have one representative; the 
county of Pierce shall have six representatives; the county of San Juan shall 
have one representative; the county of Skamania shall have one representa- 
tive; the county of Snohomish shall have two representatives; the county 
af Skagit shall have two representatives; the county of Spokane shall have 
IX representatives; the county of Stevens shall have one representative ; 
the county of Thurston shall have two representatives; the county of Walla 
Walla shall have three representatives; the county of Wahkiakum shall have 
one representative; the county of Whatcom shall have two representatives; 
the county of Whitman shall have fve representatives; the county of 

Ma shall have one representative. 
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ARTICLE XXIII. 


Amendments. 
Cited in 88 Wash. 468, 480, 483. 


$1. HOW MADE.—Any amendment or amendments to this constitu- 
tion may be proposed in either branch of the legislature; and if the same 
shall be agreed to by two-thirds of the members elected to each of the two 
houses, such proposed amendment or amendments shall be entered on their 
journals, with the ayes and noes thereon, and be submitted to the qualified 
electors of the state for their approval, at the next general election; and if 
the people approve and ratify such amendment or amendments, by a 
majority of the electors voting thereon, the same shall become part of this 
constitution, and proclamation thereof shall be made by the governor: Pro- 
vided, that if more than one amendment be submitted, they shall be sub- 
mitted in such a manner that the people may vote for or against such [each] 
amendment separately. The legislature shall also cause the amendments 
that are to be submitted to the people to be published for at least three 
months next preceding the election, in some weekly newspaper, in every 
county where a newspaper is published throughout the state. 


Cited in 1 Wash. 301; 25 Wash. 583; calfe v. Seattle, 1 Wash. 297, 29 Pac. 1010. 
49 Wash. 74; 76 Wash. 320, 325; 77 Wash. The above remark was made in con- 


580; 88 Wash. 467, 492. struing eather sections of the constitution, 
The majority required for an amend- and not this section, and in Strain v. 
ment to the constitution under this and Young, 25 Wash. 578, 66 Pac. 64, it is 
the next section is three-fifths of those implied that the language of this section 
voting on the question submitted: Met- is susceptible to another construction. 


$2. CONSTITUTIONAL CONVENTIONS.—Whenever two-thirds of 
the members elected to each branch of the legislature shall deem it neces- 
sary to call a convention to revise or amend this constitution, they shall 
recommend to the electors to vote at the next general election for or against 
a convention; and if a majority of all the electors voting at said election 
shall have voted for a convention, the legislature shall at the next session 
provide by law for calling the same; and such convention shall consist of a 
number of members, not less than that of the most numerous branch of the 
legislature. 

Cited in 1 Wash. 301; 49 Wash. 75. 


§ 3. SUBMISSION TO THE PEOPLE.—Any constitution adopted by 
such convention shall have no validity until it has been submitted to and 
adopted by the people. 


ARTICLE XXIV. 
Boundaries. 


§1. STATE BOUNDARIES.—The boundaries of the state of Wash- 
ington shall be as follows: Beginning at a point in the Pacific ocean one 
marine league due west of and opposite the middle of the mouth of the 
north ship channel of the Columbia river; thence running easterly to and 
up the middle channel of said river and where it is divided by islands up 
the middle of the widest channel thereof to where the forty-sixth parallel 
or north latitude crosses said river, near the mouth of the Walla Walla 
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river; thence east on said forty-sixth parallel of latitude to the middle of 
the main channel of the Shoshone or Snake river; thence follow down the 
middle of the main channel of Snake river to a point opposite the mouth 
of the Kooskooskia or Clear Water river; thence due north to the forty- 
ninth parallel of north latitude; thence west along said forty-ninth parallel 
of north latitude to the middle of the channel which separates Vancouver’s 
island from the continent, that is to say to a point in longitude one hundred 
and twenty-three degrees, nineteen minutes, and fifteen seconds west; thence 
following the boundary line between the United States and British posses- 
sions through the channel which separates Vancouver’s island from the 
continent to the termination of the boundary line between the United States 
and British possessions at a point in the Pacific ocean equidistant between 
Bonnilla point, on Vancouver’s island, and Tatoosh island lighthouse; thence 
running in a southerly course and parallel with the coast line, keeping one 
marine league off shore, to place of beginning. 


ARTICLE XXV. 
Jurisdiction. 

§1. AUTHORITY OF THE UNITED STATES.—tThe consent of the 
state of Washington is hereby given to the exercise by the congress of the 
United States of exclusive legislation in all cases whatsoever over such tract 
or parcels of land as are now held or reserved by the government of the 
United States for the purpose of erecting or maintaining thereon forts, 
magazines, arsenals, dockyards, lighthouses, and other needful buildings, 
in accordance with the provisions of the seventeenth paragraph of the eighth 
section of the first article of the constitution of the United States: Provided, 
that a sufficient description by metes and bounds, and an accurate plat or 
map of each such tract or parcel of land be filed in the proper office of 
record in the county in which the same is situated, together with copies 
of the orders, deeds, patents, or other evidences in writing of the title of 
the United States: And provided, that all civil process issued from the 
courts of this state, and such criminal process as may issue under the author- 
ity of this state, against any person charged with crime in cases arising 
cutside of such reservations, may be served and executed thereon in the 
same mode and manner and by the same officers as if the consent herein 
given had not been made. 

Cited in 40 Wash. 246. 


ARTICLE XXVI. 
Compact With the United States. 


The following ordinance shall be irrevocable without the consent of the 
United States and the people of this state :— 

First. That perfect toleration of religious sentiment shall be secured, 
and that no inhabitant of this state shall ever be molested in person or 
Property on account of his or her mode of religious worship. 

Second. That the people inhabiting this state do agree and declare 
that they forever disclaim all right and title to the unappropriated public 
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lands lying within the boundaries of this state, and to all lands lying within 
said limits owned or held by any Indian or Indian tribes; and that until 
the title thereto shall have been extinguished by the United States, the same 
shall be and remain subject to the disposition of the United States and said 
Indian lands shall remain under the absolute jurisdiction and control of 
the congress of the United States, and that the lands belonging to citizens 
of the United States residing without the limits of this state shall never be 
taxed at a higher rate than the lands belonging to residents thereof, and 
that no taxes shall be imposed by the state on lands or property therein 
belonging to or which may be hereafter purchased by the United States or 
reserved for use: Provided, that nothing in this ordinance shall preclude 
the state from taxing, as other lands are taxed, any lands owned or held 
by any Indian who has severed his tribal relations, and has obtained from 
the United States or from any person a title thereto by patent or other 
grant, save and except such lands as have been or may be granted to any 
Indian or Indians under any act of congress containing a provision exempt- 
ing the lands thus granted from taxation, which exemption shall continue so 
long and to such an extent as such act of congress may prescribe. 

Third. The debts and liabilities of the territory of Washington, and 
payment of the same, are hereby assumed by this state. 

Fourth. Provision shall be made for the establishment and mainten- 
ance of systems of public schools free from sectarian control, which shall be 
open to all the children of said state. 

Cited in 26 Wash. 672; 82 Wash. 613; 38 Wash, 129; 90 Wash. 187, 190. 


ARTICLE XXVII. 
Schedule. 


In order that no inconvenience may arise by reason of a change from 
a territorial to a state government, it is hereby declared and ordained as 
follows :— 


§1. EXISTING RIGHTS, ACTIONS AND CONTRACTS SAVED.— 
No existing rights, actions, suits, proceedings, contracts, or claims shall be 
affected by a change in the form of government, but all shall continue as 
if no such change had taken place; and all process which may have been 
issued under the authority of the territory of Washington previous to its 
admission into the Union shall be as valid as if issued in the name of the 
state. 


$2. LAWS IN FORCE CONTINUEDD.— All laws now in force in the 
territory of Washington which are not repugnant to this constitution shall 
remain in force until they expire by their own limitation, or are altered 
or repealed by the legislature: Provided, that this section shall not be 
so construed as to validate any act of the legislature of Washington Ter- 
ritory granting shore or tide lands to any person, company, or any 
municipal or private corporation. 


Cited in 2 Wash. 258; 4 Wash. 26; 8 Where the highest judicial authority of 
Wash. 472; 11 Wash. 233; 13 Wash. 362; the territory has decided a law invalid 
14 Wash. 310; 22 Wash. 132, 548; 28 Wash. because its object was not clearly ex- 
498; 43 Wash. 182; 47 Wash. 206; 51 pressed in the title, the above section does 
Wash. 56; 88 Wash. 268. not continue it as a law “then in force“: 


124 


+ 1 


| 


CONSTITUTION OF THE STATE OF WASHINGTON. ART. XXVII, §§ 3-5 


State v. Halbert, 14 Wash. 306, 44 Pac. Session Laws 1869, page 408, and Bal. 
538; State v. Smith, 15 Wash. 698, 46 Pac. Code, §§ 155—164, regarding the payment 
1119, of interest on warrants, were carried for- 

This section cannot be construed as re- ward and made a part of the statutes by 
enacting a statute, but merely as continu- virtue of this section: State ex rel. Capi- 
ing in force all valid laws which were tal Nat. Bank v. Young, 22 Wash. 547, 
then in existence: State v. Ellis, 22 Wash, 61 Pac. 725. 


129, 60 Pac. 136. As to the duties of the attorney general, 
The constitution and laws have abro- under territorial laws, kept in force by 

gated the act of the territorial legislature this section, see State ex rel. Atty. Gen. 

of 1884 authorizing certain owners to v. Seattle Gas & Elec. Co., 28 Wash. 488, 

build wharves in front of their premises: 68 Pac. 946, 70 Pac. 114. 

Eisenbach v. Hatfield, 2 Wash. 26, 26 Pac. 

539, 12 L. R. A. 632. 


§3. DEBTS, FINES, ETC., TO INURE TO THE STATE. — All 
debts, fines, penalties, and forfeitures which have accrued or may hereafter 
accrue to the territory of Washington shall inure to the state of Wash- 
ington. 

Cited in 97 Wash. 147. 


§4. RECOGNIZANCES.—AIl recognizances heretofore taken or which 
may be taken before the change from a territorial to a state government 
shall remain valid, and shall pass to and may be prosecuted in the name of 
the state, and all bonds executed to the territory of Washington, or to any 
county or municipal corporation, or to any officer or court in his or its 
official capacity, shall pass to the state authorities and their successors in 
office, for the uses therein expressed, and may be sued for and recovered 
accordingly ; and all the estate, real, personal, and mixed, and all judgments, 
decrees, bonds, specialties, choses in action, and claims or debts, of whatever 
description belonging to the territory of Washington shall inure to and 
vest in the state of Washington, and may be sued for and recovered in the 
same manner and to the same extent by the state of Washington as the 
same could have been by the territory of Washington. 


$5. CRIMINAL PROSECUTIONS AND PENAL ACTIONS.—AIl 
criminal prosecutions and penal actions which may have arisen, or which 
may arise, before the change from a territorial to a state government, and 
which shall then be pending, shall be prosecuted to judgment and execution 
in the name of the state. All offenses committed against the laws of the 
territory of Washington, before the change from a territorial to state gov- 
ernment, and which shall not be prosecuted before such change, may be 
prosecuted in the name and by the authority of the state of Washington, 
with like effect as though such change had not taken place; and all pen- 
alties incurred shall remain the same as if this constitution had not been 
adopted. All actions at law and suits in equity which may be pending in 
any of the courts of the territory of Washington at the time of a change 
from a territorial to a state government shall be continued and transferred 
to the court of the state having jurisdiction of the subject matter thereof. 


Cited in 2 Wash. 3; 6 Wash, 159. tice’s only authority was to transfer the 
_ Where an action was commenced in case to the superior court; and an appeal 
Justice court before the admission of the having been taken and the case trans- 
state when the justice hud jurisdiction up ferred by the justice under the appeal, it 
tu 2800, and judgment was not rendered Will be considered as a proper transfer of 
until after the admiss on of the state, the case, within this section: Moore v. 
When the justice had jurisdiction for only Perrott, 2 Wash. 1, 25 Pac. 900. 
$100, in a sum over that amount, the jus- 
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§6. RETENTION OF TERRITORIAL OFFICERS.—All officers now 
holding their office under the authority of the United States, or of the ter- 
ritory of Washington, shall continue to hold and exercise their respective 
offices until they shall be superseded by the authority of the state. 

Cited in 6 Wash. 161, 163; 8 Wash. 472; 28 Wash. 16, 498. 


§7. CONSTITUTIONAL OFFICERS, WHEN ELECTED.—All of- 
ficers provided for in this constitution, including a county clerk for each 
county, when no other time is fixed for their election, shall be elected at 
the election to be held for the adoption of this constitution on the first Tues- 
day of October, eighteen hundred and eighty-nine. . 

Cited in 102 Wash. 475. 


§8. CHANGE OF COURTS—TRANSFER OF CAUSES.—When- 
ever the judge of the superior court of any county, elected or 
appointed under the provisions of this constitution, shall have qual- 
ified, the several causes then pending in the district court of the 
territory, except such causes as would have been within the ex- 
elusive jurisdiction of the United States district court, had such court 
existed at the time of the commencement of such causes within such county, 
and the records, papers, and proceedings of said district court, and the seal 
and other property pertaining thereto, shall pass into the jurisdiction and 
possession of the superior court of such county. And where the same judge 
is elected for two or more counties, it shall be the duty of the clerk of 
the district court having custody of such papers and records to transmit to 
the clerk of such county or counties other than that in which such records 
are kept the original papers in all cases pending in such district court and 
belonging to the jurisdiction of such county or counties, together with 
transcript of so much of the records of said district court as relate to the 
same; and until the district courts of the territory shall be superseded in 
manner aforesaid, the said district courts and the judges thereof shall con- 
tinue with the same jurisdiction and powers, to be exercised in the same 
judicial districts respectively, as heretofore constituted under the laws of 
the territory. Whenever a quorum of the judges of the supreme court 
of the state shall have been elected and qualified, the causes then pending 
in the supreme court of the territory, except such causes as would have been 
within the exclusive jurisdiction of the United States circuit court had such 
court existed at the time of the commencement of such causes, and the 
papers, records, and proceedings of said court, and the seal and other prop- 
erty pertaining thereto, shall pass into the jurisdiction and possession of the 
supreme court of the state, and until so superseded the supreme court of the 
territory and the judges thereof shall continue with like powers and juris- 
diction as if this constitution had not been adopted. 


§9. SEALS OF COURTS AND MUNICIPALITIES.—Until otherwise 
provided by law, the seal now in use in the supreme court of the territory 
shall be the seal of the supreme court of the state. The seal of the su- 
perior courts of the several counties of the state shall be, until otherwise 
provided by law, the vignette of General George Washington, with the 
words ‘‘Seal of the superior court of county’’ surrounding the vig- 
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nette. The seal of municipalities and of all county officers of the ter- 
ritory shall be the seals of such municipalities and county officers, re- 
spectively, under the state, until otherwise provided by law. 


§10. PROBATE COURT, TRANSFER OF.—When the state is ad- 
mitted into the Union, and the superior courts in their respective counties 
organized, the books, records, papers, and proceedings of the probate court 
in each county, and all causes and matters of administration pending 
therein shall, upon the expiration of the term of office of the probate 
judges, on the second Monday in January, eighteen hundred and ninety- 
one, pass into the jurisdiction and possession of the superior court of the 
game county created by this constitution, and the said court shall proceed 
to final Judgment or decree, order, or other determination in the several 
matters and causes as the territorial probate court might have done if this 
constitution had not been adopted. And until the expiration of the term of 
«fice of the probate judges, such probate judges shall perform the duties 
now imposed upon them by the laws of the territory. The superior courts 
shall have appellate and revisory jurisdiction over the decisions of the 
probate courts as now provided by law until such latter courts expire 
by limitation. 

Cited in 34 Wash. 308. its general equity jurisdiction, whether ex- 
Under this section, the superior court pressly authorized by statute or not: 
would have jurisdiction to review a judg- Ball v. Clothier, 34 Wash. 299, 75 Pac. 


ment of the old probate court for appar- 1099. 
ent error or fraud by bill of review, under 


$11. DUTIES OF FIRST LEGISLATURE.—tThe legislature, at its 
first session, shall provide for the election of all officers whose election 
is not provided for elsewhere in this constitution, and fix the time for the 
commencement and duration of their term. 


912. ELECTION CONTESTS FOR SUPERIOR JUDGES, HOW 
DECIDED.—In case of a contest of election between candidates at the 
first general election under this constitution for judges of the superior 
courts, the evidence shall be taken in the manner prescribed by the ter- 


„Titorial laws, and the testimony so taken shall be certified to the secretary 


of state, and said officer together with the governor and treasurer of state, 


n. review the evidence and determine who is entitled to the certificate of 
election. 


913. REPRESENTATION IN CONGRESS.—One representative in 
the congress of the United States shall be elected from the state at large 
at the first election provided for in this constitution, and thereafter at such 
times and places and in such manner as may be prescribed by law. When 
a new apportionment shall be made by congress, the legislature shall divide 
the state into congressional districts, in accordance with such apportion- 
ment. The vote cast for representative in congress at the first election 
shall be canvassed and the result determined in the manner provided for 


by the laws of the territory for the canvass of the vote for delegate in 
congress, 
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$14. DURATION OF TERM OF CERTAIN OFFICERS.— All dis- 
trict, county, and precinct officers who may be in office at the time of the 
adoption of this constitution, and the county clerk of each county elected 
at the first election, shall hold their respective offices until the second 
Monday of January, A. D. eighteen hundred and ninety-one, and until 
such time as their successors may be elected and qualified, in accordance 
with the provisions of this constitution; and the official bonds of all such 
officers shall continue in full force and effect as though this constitution 
had not been adopted, and such officers shall continue to receive the com- 
pensation now provided until the same be changed by law. 
Cited in 5 Wash. 459, 460. visions: MeMurray v. Hollis, 5 Wash. 458, 


8 » 
Under this section, the term of office of 32 Pac. 293. , £ 
county oflicers is for two years, commen- By virtue of this section the office o 


cing onthe second. Monday of Jamumry  gmtist attorney eased, to, exist on the 
next succeeding their election; and the act i f- 
of February 4, 1886, entitled “an act to T 


: fice created by the constitution, the former 
prescribe the tenure of office, etc.,” has officer could not succeed or hold over in 
been abrogated by such constitutional pro- the latter: Humason, In re, 46 Fed. 392. 

§15. ELECTION ON ADOPTION OF CONSTITUTION, HOW TO 
BE CONDUCTED.— The election held at the time of the adoption of this 
constitution shall be held and conducted in all respects according to the 
laws of the territory; and the votes cast at said election for all officers 
(where no other provisions are made in this constitution), and for the 
adoption of this constitution, and the several separate articles, and the loca- 
tion of the state capital, shall be canvassed and returned in the several, 
counties in the manner provided by territorial laws, and shall be returned 
to the secretary of the territory in the manner provided by the Enabling 
Act. 


§16. WHEN CONSTITUTION TO TAKE EFFECT.—The pro- 
visions of this constitution shall be in force from the day on which the 
president of the United States shall issue his proclamation declaring the 
state of Washington admitted into the Union, and the terms of all officers 
elected at the first election under the provisions of this constitution shall 
commence on the Monday next succeeding the issue of said proclamation,- 
unless otherwise provided herein. 

Cited in 2 Wash, 3. state of Washington into the Union, con- 
The provisions of the constitution were sequently the terms of all officers there- 
in force from November 11, 1889, when Under began on Monday, Nov. 18, 1859: 


the proclamation of the President of the Moore v. Perrott, 2 Wash. 1, 25 Pac. 906. 
United States was issued admitting the 


§17. SEPARATE ARTICLES.—The following separate articles shall 
he submitted to the people for adoption or rejection at the election for 
the adoption of this constitution :— 

Separate article No. 1. All persons, male and female, of the age 
of twenty-one years or over, possessing the qualifications provided by this 
constitution, shall be entitled to vote at all elections.“ 

Separate article No. 2. It shall not be lawful for any individual, 
company. or corporation, within the limits of this state, to manufacture, or 
cause to be manufactured, or to sell, or offer for sale, or in any manner 
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dispose of any alcoholic, malt, or spirituous liquors, except for medicinal, 
sacramental, or scientific purposes. 

If a majority of the ballots cast at said election on said separate 
articles be in favor of the adoption of either of said separate articles, then 
such separate article so receiving a majority shall become a part of this 
constitution, and shall govern and control any provision of the constitu- 
tion in conflict therewith. 


$18.. BALLOT.—The form of ballot to be used in voting for or 
against this constitution, or for or against the separate articles, or for the 
permanent location of the seat ‘of government, shall be,— 
1. For the constitution, 
Against the constitution, 
2. For woman suffrage article, : 
Against woman suffrage article, ——. 
3. For prohibition article, 
Against prohibition article, 
[The result of the election was against both woman suffrage and pro- 
hibition. } 
4. For the permanent location of the seat of govesion [Name of 
place voted for.] 


§19. APPROPRIATION.—The legislature is hereby authorized to ap- 
propriate from the state treasury sufficient money to pay any of the ex- 


penses of this convention not provided for by the Enabling Act of 
congress. 
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CERTIFICATE. 


We, the undersigned, members of the convention to form a constitution 
for the state of Washington, which is to be submitted to the people for 
their adoption or rejection, do hereby declare this to be the constitution 
formed by us, and in testimony thereof, do hereunto set our hands, this 
the twenty-second day of August, Anno Domini one thousand eight hun- 


dred and eighty-nine. 


JOHN P. HOYT, President. 
J. J. BROWNE. 

N. G. BLALOCK. 
JOHN F. GOWEY. 
FRANK M. DALLAM. 
JAMES Z. MOORE. 
É. H. SULLIVAN. 
GEORGE TURNER. 
AUSTIN MIRES. 

M. M. GODMAN. 
GWIN HICKS. 

WM. F. PROSSER. 
LOUIS SOHNS. 

A. A. LINDSLEY. 

J. J. WEISENBURGER. 
P. C. SULLIVAN. 

R. S. MORE. 
THOMAS T. MINOR. 
J. J. TRAVIS. 
ARNOLD J. WEST. 
CHARLES T. FAY. 
CIIARLES T. COEY. 
ROB’T F. STURDEVANT. 
JOHN A. SIIOUDY. 
ALLEN WEIR. 

W. B. GRAY. 
TRUSTEN P. DYER. 
GEO. H. JONES. 

B. L. SITARPSTEIN. 
H. M. LILLIS. 

J. P. VAN NAME. 
ALBERT SCHOOLEY. 
II. C. WILSON. 

T. M. REED. 

S. H. MANLY. 
RICHARD JEFFS. 
FRANCIS HENRY. 


GEORGE COMEGYS. 
OLIVER H. JOY. 
DAVID E. DURIE. 

D. BUCHANAN. 

JOHN R. KINNEAR. 
GEORGE W. TIBBETTS. 
H. W. FAIRWEATHER. 
THOMAS C. GRIFFITTS. 
C. H. WARNER. 

J. P. T. MeCROSKE L. 
S. G. COSGROVE. 
THOS. HAYTON. 
SAM’L H. BERRY. 

D. J. CROWLEY. 

J. T. McDONALD. 
JOHN M. REED. 
EDWARD ELDRIDGE. 
GEORGE H. STEVENSON. 
SILVIUS A. DICKEY. 7 
HENRY WINSOR. 
THEODORE L. STILES. 
JAMES A. BURK. 
JOHN McREAVY. 

R. O. DUNBAR. 
MORGAN MORGANS. 
JAS. POWER. 

B. B. GLASCOCK. 

O. A. BOWEN. 
HARRISON CLOTHIER. 
MATT. J. MCELROY. 

J. T. ESHELMAN. 
ROBERT JAMIESON. 
HIRAM E. ALLEN. 

H. F. SUKSDORF. 


Attest: 
JNO. I. BOOGE, Chief Clerk. 


[The signatures of seventy-one members are appended to the constitution. The four 
whose signatures are not attached are James Hungate of Whitman County, Lewis Neace 
of Walla Walla County, J. C. Kellogg of Island County, and W. L. Newton of King 


County.] 
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AMENDMENT 1. 


ART. 16, §5. INVESTMENT OF SCHOOL FUND.—None of the 
permanent school fund of this state shall ever be loaned to private persons 
or corporations, but it may be invested in national, state, county, municipal, 
or school district bonds. 

Adopted November, 1894. 


AMENDMENT 2. 


ART. 6, §1. QUALIFICATIONS OF VOTERS.— All male persons 
of the age of twenty-one years or Over, possessing the following qualifica- 
tions, shall be entitled to vote at all elections: They shall be citizens of 
the United States; they shall have lived in the state one year, and in the 
county ninety days, and in the city, town, ward, or precinct thirty days 
immediately preceding the election at which they offer to vote; they shall 
he able to read and speak the English language: Provided, that Indians 
not taxed shall never be allowed the elective franchise. And further pro- 
vided, that this amendment shall not affect the right of franchise of any 
person who is now a qualified elector of this state. The legislature shall 
enact laws defining the manner of ascertaining the qualifications of voters 
as to their ability to read and speak the English language, and providing 
for punishment of persons voting or registering in violation of the pro- 
visions of this section. 


Approved November, 1896. 
Sco Amendment 5, infre, 


AMENDMENT 3. 


ART. 7, §2, was amended by adding the following proviso: ‘‘ And 
provided further, that the legislature shall have power, by appropriate 
legislation, to exempt personal property to the amount of $300 for each 
head of a family liable to assessment and taxation under the provisions 
of the laws of this state of which the individual is the actual bona fide 
owner.“ 


Approved November, 1900. 


AMENDMENT 4. 


ART. I, 8 11. RELIGIOUS FREEDOM. — Absolute freedom of con- 
science in all matters of religious sentiment, belief and worship, shall be guar- 
anteed to every individual, and no one shall be molested or be disturbed in 
person or property on account of religion; but the liberty of conscience 
hereby secured shall not be so construed as to excuse acts of licentiousness 
or justify practices inconsistent with the peace and safety of the state. No 
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public money or property shall be appropriated for or applied to any 
religious worship, exercise, or instruction, or support of any religious estab- 
lishment. Provided, however, that this article shall not be so construed as 
to forbid the employment by the state of a chaplain for the state peniten- 
tiary, and for such of the state reformatories as in the discretion of the 
legislature may seem justified. No religious qualification shall be required 
for any public office or employment, nor shall any person be incompetent 
as a witness or juror, in consequence of his opinion on matters of religion, 
nor be questioned in any court of justice touching his religious belief to 
affect the weight of his testimony. 
Approved November, 1904. 


AMENDMENT 5. 


ART. VI, was amended by striking from said article all of sec 
tions one (1) and two (2) and inserting in licu thereof the following, to 
be known as section one (1): 


§1. QUALIFICATION OF ELECTORS.—All persons of the age of 
twenty-one years or over, possessing the following qualifications, shall be en- 
titled to vote at all elections: They shall be citizens of the United States; they 
shall have lived in the state one year, and in the county ninety days, and in 
the city, town, ward or precinct thirty days immediately preceding the elec- 
tion at which they offer to vote; they shall be able to read and speak the 
English language: Provided that Indians not taxed shall never be allowed 
the elective franchise. And further provided, that this amendment shall not 
affect the rights of franchise of any person who is now a qualified elector of 
this state. The legislative authority shall enact laws defining the manner of 
ascertaining the qualifications of voters as to their ability to read and speak 
the English language, and providing for punishment of persons voting or 
registering in violation of the provision of this section. There shall be no 
denial of the elective franchise at any election on account of sex. [L. 1909, 
p. 26, $1] 

Approved November, 1910. 


AMENDMENT 6. 


ART. III, §10. VACANCY IN.—In case of the removal, resignation, 
death or disability of the governor, the duties of the office shall devolve upon 
the lieutenant-governor; and in case of a vacancy in both the offices of gov- 
ernor ard lieutenant-governor, the duties of the governor shall devolve 
upon the secretary of state. In addition to the line of succession to the 
office and duties of governor as hercinabove indicated, if the necessity 
shall arise, in order to fill the vacancy in the office of governor, the fol- 
lowing state officers shall succeed to the duties of governor, and in the 
order named, viz.: Treasurer, auditor, attorney general, superintendent of 
public instruction and commissioner of public lands. In case of the death, 
disability, failure or refusal of the person regularly elected to the office 
of governor to qualify at the time provided by law, the duties of the office 
shall devolve upon the person regularly elected to and qualified for the 
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office of heutenant-governor who shall act as governor until the disability 
be removed, or a governor be elected; and in case of the death, disability, 
failure or refusal of both the governor and the lieutenant-governor elect 
to qualify, the duties of the governor shall devolve upon the secretary of 
state; and in addition to the line of succession to the office and duties of 
governor as hereinabove indicated, if there shall be the failure or refusal 
of any officer named above to qualify, and if the necessity shall arise by 
reason thereof, then in that event in order to fill the vacancy in the 
ofice of governor, the following state officers shall succeed to the duties 
af governor in the order named, viz.: Treasurer, auditor, attorney general, 
superintendent of public instruction and commissioner of public lands. 
Any person succeeding to .the office of governor as in this section pro- 
vided, shall perform the duties of such office until the disability be re- 
moved, or a governor be elected and qualified; and if a vacancy occur 
more than thirty days before the next general election occurring within 
two years after the commencement of the term, a person shall be elected 
at such election to fill the office of governor for the remainder of the 
unexpired term. [L. 1909, p. 642, §1.] 


Approved November, 1910. 


AMENDMENT 7. 


ART. II, S 1. LEGISLATIVE POWERS, WHERE VESTED.— The 
legislative authority of the state of Washington shall be vested in the legis- 
lature, consisting of a senate and house of representatives, which shall 
he called the legislature of the state of Washington, but the people reserve 
to themselves the power to propose bills, laws, and to enact or reject the 
eame at the polls, independent of the legislature, and also reserve power, 
at their own option, to approve or reject at the polls any act, item, section 
or part of any bill, act or law passed by the legislature. 
| (a) Initiative: The first power reserved by the people is the initia- 
tive. Ten per centum, but in no case more than fifty thousand, of the 
legal voters shall be required to propose any measure by such petition, 
and every such petition shall include the full text of the measure as pro- 
posed. Initiative petitions shall be filed with the secretary of state nut 
less than four months before the election at which they are to be voted 
upon, or not less than ten days before any regular session of the legis- 
lature, If filed at least four months before the election at which they 
are to be voted upon, he shall submit the same to the vote of the people 
at the said election. If such petitions are filed not less than ten days 


before any regular session of the legislature, he shall transmit the same to 


the legislature ag soon as it convenes and organizes. Such initiative 
measure shall take precedence over all other measures in the legislature 
except appropriation bills and shall be either enacted or rejected without 
change or amendment by the legislature before the end of such regular 
cession. If any such initiative measure shall be enacted by the legislature 
it shall be subject to the referendum petition, or it may be enacted and 
referred by the legislature to the people for approval or rejection at the 
next regular election, If it is rejected or if no action is taken upon it 
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by the legislature before the end of such regular session, the secretary 
of state shall submit it to the people for approval or rejection at the next 
ensuing regular general election. The legislature may reject any measure 
so proposed by initiative pctition and propose a different one dealing 
with the same subject, and in such event both measures shall be sub- 
mitted by the secretary of state to the people for approval or rejection at 
the next ensuing regular general election. When conflicting measures are 
submitted to the people the ballots shall be so printed that a voter can 
express separately by making one cross (X) for each, two preferences, first, 
as between either measure and neither, and secondly, as between one and 
the other. If the majority of those voting on the first issue is for neither, 
hoth fail, but in that case the votes on the second issue shall nevertheless 
be carefully counted and made public. If a majority voting on the first 
issue is for either, then the measure receiving a majority of the votes on 
the second issue shall be law. 

(b) Referendum. The second power reserved by the people is the 
referendum, and it may be ordered on any act, bill, law, or any part 
thereof passed by the legislature, except such laws as may be necessary 
for the immediate preservation of the public peace, health or safety, 
support of the state government and its existing public institutions, either 
by petition signed by the required percentage of the legal voters, or by 
the legislature as other bills are enacted. Six per centum, but in no case 
more than thirty thousand, of the legal voters shall be required to sign 
and make a valid referendum petition. 

(e) No act, law, or bill subject to referendum shall take effect until 
ninety days after the adjournment of the session at which it was enacted. 
No act, law, or bill approved by a majority of the electors voting thereon 
shall be amended or repealed by the legislature within a period of two 
years following such enactment. But such enactment may be amended 
or repealed at any general regular or special election by direct vote of the 
people thereon. | 

(d) The filing of a referendum petition against one or more items, 
sections or parts of any act, law or bill shall not delay the remainder 
of the measure from becoming operative. Referendum petitions against 
measures passed by the legislature shall be filed with the secretary of state 
not later than ninety days after the final adjournment of the session of the 
legislature which passed the measure on which the referendum is de- 
manded. The veto power of the governor shall not extend to measures 
initiated by or referred to the people. All elections on measures referred 
to the people of the state shall be had at the biennial regular elections, 
except when the legislature shall order a special election. Any measure 
initiated by the people or referred to the people as herein provided shall 
take effect and become the law if it 1s approved by a majority of the votes 
east thereon: Provided, that the vote cast upon such question or measure 
shall equal one-third of the total votes cast at such election and not other- 
wise. Such measure shall be in operation on and after the thirtieth day 
after the election at which it is approved. The style of all bills proposed 
by initiative pctition shall be: Be it enacted by the people of the state of 
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Washington.’’ This section shall not be construed to deprive any member 
of the legislature of the right to introduce any measure. The whole 
number of electors who voted for governor at the regular gubernatorial 
election last preceding the filing of any petition for the initiative or for 
the referendum shall be the basis on which the number of legal voters 
necessary to sign such petition shall be counted. All such petitions shall 
be filed with the secretary of state, who shall be guided by the general 
laws in submitting the same to the people until additional legislation shall 
especially provide therefor. This section is self-executing, but legislation 
may be enacted especially to facilitate its operation. 

The legislature shall provide methods of publicity of all laws or parts of 
laws, and amendments to the constitution referred to the people with 
arguments for and against the laws and amendments so referred, so that 
each voter of the state shall receive the publication at least fifty days 
before the election at which they are to be voted upon. IL. 11, p. 136, 


$1] 
Approved November, 1912. 
Cited in 88 Wash. 468, 479, 483, 499, a by are 3 
500, 501, 509; 107 Wash. 168. um. 5 8. ) 
a mW I. K. A. 1917B, 16. 

Construetion of provision in constitu- Ratification of amendments to federal 
tion, statute or municipal charter constitution, or other acts of the 
for initiative or referendum. Ann. state legislature under provisions of 
Cas, 1916B, 819, 855, 860, 865; Ann. federal constitution as subject to 
Cas. 1917E, 739, 985. state referendum. 5 A. L. B. 1417. 


AMENDMENT 8. 
ART. I was amended by adding the two following sections: 


§33. RECALL OF ELECTIVE OFFICERS.—Every elective public 
officer in the state of Washington except judges of courts of record is sub- 
ject to recall and discharge by the legal voters of the state, or of the political 
subdivision of the state, from which he was elected whenever a petition 
demanding his recall, reciting that such officer has committed some act 
or acts of malfeasance or misfeasance while in office, or has violated 
his oath of office, stating the matters complained of, signed by the per- 
centages of the qualified electors thereof, hereinafter provided, the per- 
centage required to be computed from the total number of votes cast for 
all candidates for his said office to which he was elected at the preceding 
election, is filed with the officer with whom a petition for nomination, or 
certificate for nomination, to such-office must be filed under the laws of 
this state, and the same officer shall call a special election as provided by 
the general election laws of this state, and the result determined as 
therein provided. 


Laws of 1913 page 454, intended to the officer is to be recalled; and this 
provide for the recall of elective officers, section does not give any right to a 
as required by this section, is not de- judicial hearing upon the charges: Cudi- 
fective in carrying out the provisions of hee v. Phelps, 76 Wash. 314, 136 Pac. 367. 
the amendment, in that while the amend- Laws of 1913, page 454 (3 Rem. & Bal. 
ment provides for a recall upon the filing Code, § 4940-1 et seq.), providing the 
of charges against an officer, the Jaw method of procedure for recalling elective 
fails to make any provision for determin- officers, pursuant to the constitutional 
ing the truth of the charges upon which amendment adopted at the general elec- 
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tion in November, 1912, is remedial and 
retroactive in effect, to the extent that it 
authorizes the recall of an officer clected 
in November, 1912, for subsequent official 
misconduct committed, however, prior to 
the taking effect of the law in June, 
1913: Cudihee v. Phelps, 76 Wash. 314, 
136 Pac. 367. 


Sections 33 and 34 supersede the recall 
provisions of special charters adopted by 
cities of the first class; since such special 
charters are controlled by general laws: 
State ex rel. Lynch v. Fairley, 76 Wash. 
332, 136 Pac. 374; Tabor v. Walla Walla, 
77 Wash. 579, 137 Pac. 1040. 


The words “for his said office to which 
he was elected at the preceding election,” 
must be construed as meaning the number 
of votes cast at the next preceding elec- 
tion held for the election of such officer; 
the words “his office to which he was 


elected,” being considered as a general 
designation of the office held by him and 
his associates, the evident purpose of the 
provision being to determine the question 
of recall by the required percentage of 
present qualified voters: Mills v. Nickeus, 
81 Wash. 409, 142 Pac. 1145. 


The percentage of signatures will be 
computed upon the vote cast at the elec- 
tion next previous to the time of filing 
petitions with the city clerk, although 
formal charges against the officer may 
have been filed prior to such election: 
Mills v. Nickeus, 81 Wash. 409, 142 Pac. 
1145. j | 

The recall of publie officers. 50 L. R. 
A. (N. 8.) 227; L. R. A. 1916D, 1103. 

Validity of statute providing for re- 
call of public officers. 21 Ann. Cas. 
308; Ann. Cas. 1916A, 1155. 


§ 34. SAME. — The legislature shall pass the necessary laws to carry 


out the provisions of section thirty-three (33) of this article, and to facilitate 
its operation and effect without delay: Provided, that the authority hereby 
conferred upon the legislature shall not be construed to grant to the legis- 
lature any exclusive power of lawmaking nor in any way limit the in- 
itiative and referendum powers reserved by the people. The percentages 
required shall be state officers, other than judges, senators and repre- 
sentatives, city officers of cities of the first class, school district boards 
in cities of the first class; county officers of counties of the first, second 
and third classes, twenty-five per cent. Officers of all other political sub- 
divisions, cities, towns, townships, precincts and school districts not herein 
mentioned, and state senators and representatives, thiry-five per cent. 
[L. ’11, p. 504, §1.] | 

Approved November, 1912. 

Cited in 81 Wash. 411; 102 Wash. 456. 
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(References are to Articles and Sections.) 


Advice and Consent of Senate (Cont'd). 


Absconding Debtors. 


imprisonment of, for debt ool 17 
Absence. 
of citizens does not affect residence, 
for purpose of voting......... vi 4 
of governor, duties devolve on 
lieutenant-governor .......... iii 10 
of judicial officer works torfeiture 
oe iv 8 
of lieutenant-governor and gov- 
ernor, duties devolve on secretary 
of state (amend. 3) [p. 131]. . iii 10 
Acceptance, 
of certain offices under United 
States vacates seat in legisla- 
bUFC? -ccasstas ene seen eweusweae sll 14 
Accused. 
rights in criminal prosecutions. . i 22 
rights of, on removal from office 
by legislature...........00- s. lV 9 
Acts. 
enacting clause, style off ii 18 
may become a law, how........ ii 3] 
not to be amended unless set forth 
Fl eats ii 37 
presentation to governor neces- 
Barg r iii 12 
when effective without ap- 
r ceaietes iii 12 
veto, power of governor to. . . Iii 12 
denied when (amend. 7) 
ITTF ii 1 
passage over veto....... iii 12 
(see Bill; Laws; Statutes) 
Actions. 
against the state, to be au- 
eine cine tensors ii 26 
by and against corporations au- 
thorized Ill xii 5 
not affected by change in govern- 
mente 8 xxvii 1 
pending in territorial, to be trans- 
ferred to state courts...... xxvii 5,8 
transfer to superior court, when 
to take place xxvii 8 
(see Civil Actions; Criminal 
Aetions) 
Adjournment of Legislature. 
from day to day, for want of 
JJC ia die dee S ii 8 
restrictions on each house as to 
time and place..........ecee. ii 11 
Adoption of Children. 
special aet forbidden....... . . . . ii 28(16) 
3 and Consent of Senate. 
lent of officers for state 
institutions to be by and 
With as 
——y[— e l 


determined by ayes and nays and 


entered on journal.......... xiii 
Afirmation. 
mode of administering........... i 
Agriculture. 


bureau of, to be established.. . ii 


Alienation of Franchise. 
corporate liabilities not relieved 


DY E E E E E E E xii 
Aliens. : 
corporation alien, if majority of 

stock owned by aliens........ ii 
naturalization of, by superior 

court ..... 8 e iv 
ownership of lands prohibited ex- 

cept in certain cases ii 


acquisition by inheritance or in 
collection of debts per- 
Mittedsedsdd. ere 


Amendment to Bills. 
act amended to be set forth in 


J!]. aeesoeaaed ii 
initiated measures (amend. 7) 
[De L33] sue einen eye wena jews ii 


may originate in either house. . . ii 


scope and object not to be 
changed ö 

Amendment to Charter. 

by special act forbidden il 

how ‘proposed, submitted and 
adopted. resser sat Erinn xi 


Amendment to Constitution. 


proposal for, may originate in 
either houses xxiii 
publication of notice of elec- 
C•T:u kan TEENAA xxiii 
ratification by electors....... xxiii 


revised constitution, adoption by 
people iil 
separate amendments, to be sepa- 
rately voted on............ xxiii 
vote proposing amendment or re- 
vision, two-thirds of each house 
necessary | 
yeas and nays to be taken and 
entered iij 


Amendments to Constitution: Bati- 
fied. 


34 


— es ped jod 


No. 1 to sec. 5 of art. 16, p. 131. 
No. 2 to sec. 1 of art. 6, p. 131. 

No. 3 to sec. 2 of art. 7, p. 131. 

No. 4 to sec. 11 of art. 1, p. 13L 
No. 5 to secs. 1 and 2, art. 6, p. 182. 
No. 6 to sec. 10, article 3, p. 132. 

No. 7 to see. 1, article 7, p. 133. 

No. 8 to article 8, p. 135. 
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Amount in Controversy. 
appellate jurisdiction of supreme 


court, limited by............. iv 
original jurisdiction of superior 
ur e iv 


Annulment of Marriage. 
appellate 8 of supreme 
S oüuktt”tttt ; iv 
original jurisdiction of en, 
court . . iv 
(see Divorce) 


appellate jurisdiction of superior 
court 
appellate jurisdiction of supreme 


lll eee se iv 
probate courts, appeal from to 

superior court E ee xxvii 
rights of accused in criminal 

cases „ 
Appeilate Jurisdiction. 
of superior court. . . . iv, §6; xxvii 
of supreme eourtetetete iv 
Appointment. 


of clerk of supreme court. . . iv 
of reporter of supreme court. . . . iv 
of regents of state institutions. xii 
to fill vacancy in state office, by 


POVEMMO! ch sse sia ectwiwwwwin . . iii 

to office under United States, va- 

cates seat in legislature.......i 
onment. 


of legislators, when and how regu- 
lated . ey Te | | 
of senators and representatives 
among counties of state....xxil 
of school fund, by special act, 
prohibited 
Appropriation of Private Prop. 
for public or private "y prior 
compensation required.........i 


for right of way of corpora- 
HONS. 4.4660 8 TETEE 
(see Eminent Domain) 
Appropriations. 
capitol buildings, when may be 
made for e 
expenses of constitutional conven- 
rr TEPPE xxvii 
money from state treasury can 
be paid out bÿ7ʒße viii 
revert, unless paid out within two 
VOR'S. siniri roce tta s eai e... Vili 
sum and object to be speci- 
a MEE ³ĩð2 E viii 


when act providing for, to take 
effect 


Area Reserved. 
between harbor lines and line of 


(D S E S E S E E 8 @ ll 


High. de xv 
lease of by state for wharves. . xv 
sale of, restrictions on...... .. . X 
streets over, authorized.......... xv 

(see Harbors; Navigable Waters; 


Wharves) 


pe» 


CO i 09 = 


Arms, 
right of people to bear arms 
guaranteddddd i 
private armed bodies pro- 
hibited ........ ee ee i 


safekeeping of public arms to be 
provided 

scruples against bearing arms, ex- 
cuses from militia duty in time 
of peace 

Army. 

standing, not to be kept in time 

/ AA 

(see Militia) 

Arrest, 

debtors privileged from, except. . i 

electors privileged from at ae 


eee er ae es d 


tions, except 
legislators, when privileged 
„ 
militia, when privileged from.. * 
Artificial Light. 
power of cities to contract 


for 


Assemblages of People. 
right of peaceable assembly not to 
be abridged 


Assessment. 

imposition by special act pro- 
hibited ...... „ ii 

jurisdietion of superior court, 
original ........ e 


jurisdiction of supreme court, ap- 
pellate 
property of corporations, how as- 


sessel e VEN 
special, for local improvements, 
authorized e . 
uniform and equal rate of, to be 
established.. 
(see Taxation) 
Assignment. 


of superior judges and judicial 
business 


is de E acme 


Association. 

combination in restraint of trade 
prohibited .......cecccvscees xii 

included in term “corpora- 
ODS” sccanoracwnecusetaases xii 

issuance of money by, pro- 
Hefe oer aiewn as Xii 


organization authorized, for con- 
struction of telegraph and tele- 


phone lines l 
Assumption. 
of territorial debts by state 
„ e Te ere oo 8 
Attainder. | 
bills of, prohibited ........ EE | 
Attestation. 
of commissions, by secretary of 
Sal.... ETENE iii 
Attorney General. . 
duties .....ccccoee ee e iii 
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Attomey General (Cont'd). 


election oů ß... l 
impeachment, liability to........ v 
records of office, to be kept at 
beat of government. ili 
removal from office for — 
tency or cOrruption.........iv 
rights of aceused............. iv 
salary . iii 
mecession (amond. 6) [p. 132]. ii 
term of office. e iii 
duties F . . iii 
election OF hr iii 
impeachment, liability to v 
office may be abolished by legis- 
rr waevn iii 
residence at seat of govern- 
ment required ............0.. lii 
succession (amend. 6) [p. 132]. iii 
Salar gg „ iii 
term of office....... verter ret 
Ayes and Noes. 
when to be taken and entered on 
journal— 
on amendments to constitution 
Proposed .....6. ccc 000, xxjii 
on demand of one-sixth of 
members of either house 
eee N ee ss 
on emergency clauses....... li 
on final passage of bills..... li 
on removal of public eS 


on senate’s confirmation or 5 
jection of governor’s ap- 
dointees . . Xiii 
on suspension of the prohibi- 
tion against introduction of 
bills. o 
(ese Yeas and Nays) 


Bail, 


allowable on sufficient sureties. ..i 
except in capital offenses, where 
guilt evident......... eee 


excessive, not to be required.. 
Ballot, 

elections to be by, ee ee i 
form of, in voting ‘for state con- 


stitution and on separate arti- 
66 Xxvii 
orm in EN for location of 
Mes of ytet xxvii 
initi t asures 

(amend. iated we 


[p. 133]......... ii 
"ha of, Abdón l; be made 


eee e e e Vi. 


doubl ati 

off 2 PaA of stockholders. xii 
cers of, when liable for de- 
posits a e 


Banks. 
liability of of 


liability of meee! COTS sis gue xii 


cers for deposits. xii 


1 
2 


21 
22 


11 
12 


11 
12 


Beds and Shores of Navigable 
Waters. 


disclaimer of title by state where 


patente xvii 
exception in cases of fraud 
v 8 xvii 
ownership of, asserted by state 
CRC ies e i 
Biennial. 
sessions of legislature held bi- 
ennially ssenrsssesrcesiceds ii 
except may be specially con- 
CJ il 


times of meeting may be changed 
by legislature ...........0.0.. ii 


Bill. 

amendment of, may be made by 
either house after passage by 
other . 8 ii 


either house may originate bills, . ii 
final passage, requisites of. li 
initiated and referred measures 
(amend. 7) [p. 133 — 11 
introduction of, limitation on 
/ ˙. oe 5608 e 
laws to be enacted by..........ii 
passage by one house, subject to 
amendment in other.......... ii 
passage by either house, requisite 
proceedings .......... 
passage over governor’s veto. . iii 
presentation to governor for ap- 


proval 772222 2 . . . wll 
governor may sign or veto. . . iii 
passage over veto ili 
when becomes law without ap- 
Poll! ss . ill 


signature by presiding officers of 


both houses necessary........ 
scope of, not to be changed by 
amendment 5 


subject restricted to one object.. 
subject to be expressed in title. . ii 


time of taking effect........ powell 
title of, to express subject.. ii 
veto of, power of governor..... ili 
initiated or referred (amend. 
7) Ip. 133ũ472Iii eeceeeen. 
separate items or sections sub- 
/ lil 
vote on, by interested legislators 
prohibited E E E 1 


vote on, how taken . ii 
(see ‘Acts; Laws) 


Bill of Attainder. 
enactment of, prohibited. . 4 


Bonds. 

corporations ean issue only for 
money, labor or property re- 
eei vel xii 

county and munieipal corporations 
not to own bonds of private 
eorporationnnnn . Vili 
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Bonds (Cont'd). 
executed to territory to pass to 


20 


LAA cciweund cues E E T xxvii 4 
investment of school funds in 

(amend. 1) Ip. 1311. xvi d 
Boundaries. 
of county, change by division or 

enlargemennrtnt᷑t xi 3 

change by special legislation. . ii 28 (18) 
of existing counties recognized, . xi 1 
of state, defi nec e $ obs 1 
Bribery. a 
1 evidence compul- 

SONY . vse guava oie seep wees. y 30 
disqualifies | for holding office.. 30 
legislature to define and provide 

punishment for....... kaaien ii 30 
Bureau of Statistics, Agriculture 

and Immigration. 
legislature to provide for. ii 34 
Bureau of Vital Statistics. 
to be established by legislature.xx 1 
Canal Companies. 
common carriers, subject to legis- 

lative contro“!!! xil 13 
discrimination in charges pro- 

hibited ....sessosesesoo S o 15 
Capital of State. 

(see Seat of Governinent) 

Capital Offenses. 
bailable, Wen ER! i 
(see Crime) 
Capitol Buildings. 
appropriation for, only after per- 
manent location oe ee Xiv 3 

exception as to repairs eee xiv 3 
not affected by change in govern- 

JVCCCCCCCT xx vii 1 
Causes. 
transfer of, from territorial to 

state courts e eee 8,10 

(see Actions) 

Census. 
apportionments of legislative mem- 
bers based on state and fed- 
eral eenuunnn gg li 3 

exclusion of certain persons. . . ii 3 
enumeration to be made in de- 

eennial period saah 
Certiorari. 

jurisdiction of superior court.. iv 6 
8 of supreme court. . . . iv 4 
Cession of Jurisdiction. 
exclusive legislation over certain 

lands given to United 

Mannen... ! XXV 1 
retention by state of jurisdic- 

tion for service of pro- 

SSS (/ K TETES © A'i 1 


Change of Name. 


special legislation prohibited....ii 28(1) 
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Changing County Lines. 
special legislation prohibited... 
except on creation of 
county 


Changing County Beats. 


new 


special legislation prohibited.. 
Chaplain. 
for state penitentiary and re- 


formatories (amend. 4) [p. 131] 


ii 28(18) 


„ii 28(18) 


e eee ee ee 11 
CLarter. 
Corporate. 
creation by special legislation 
r xii 1 
extension of by 3 pro. 
e xii 3 
forfeiture of, not to “be re- 
Re... ³ xii 8 
void for want of organization, 
rr xii 2 
Municipal. 
creation or amendment by spe- 
cial law, prohibited........ ii 28 (8) 
grant of, to be under general 
ECC xi 10 
power of certain cities to frame 
eee ee ee ee ee xi 10 
elections for, how conducted. . xi 10 
how amended eee ee ee xi 10 
publication, prior to submission 
E E E T T EET sre $ 10 
subject to general laws..... eo 10 
submission of alternate proposi- 
JJV xi 10 
Chief Justice of Supreme Court. 
method of determining......... iv 3 
presides on trial of impeachments, 
( ͤ ·˙·-- soon sows N 1 
Children. 
adoption of, by special act, for- 
ae... 4. Wada kioii il * 
duty of state to educate all. . . . ix 
(see Minors) 
Citizens. 
all entitled to equal privileges and 
im munitiiss A 12 
City. 
Charter of. 
amendment by special law pro- 
MDILCd E EE E E E ii 28(8) 
freeholder’s charter, what cities 
may frame ........cc.ccee0e xi 10 
alternative propositions, sub- 
mission Of.........cceoee xi 10 
amendments of, how effected 
P xi 10 
election of free holders. xi 10 
publication of election notices 
and of proposed charter. .xi 10 
submission of the charter pro- 
Posed sessies kika Ges xi 10 
vote on, majority necessary 
to ratif P xi 10 
constables in cities of over 5,000 
salary rr a0 eee sues xi 8 
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City (Cont'd). 
eorporate stock or bonds, not to be 
owned DY s66400e554e5058% Vill 7 
creation by 1 act prohibited 
Sinead deters . . . ii 28(8) 
eredit of, not to be loaned. . . . viii 7 
ineorporat ion of, must be under 
general PPP xi 10 
indebtedness, limitation on. . viii 6 
increase over limitation, vote 
necessary viii 6 
basis of limitation, last assess- 
ment for taxes.......... viii 6 
debt limited to 5 per cent 
of valuation .........Vill 6 
restricted to purely public 
Pur poses viii 6 
increase for water, light and 
sewer purposes viii 6 
limitation based on 10 per 
cent of valuation viii 6 
justice of peace in, legislature to 
prescribe powers, duties, juris- 
diction and number........ iv 10 
may act as police justice..... iv 10 
salary of, in cities of over 
500 27 ee ee iv 10 
local improvements may be made 
by special] assessment vii 9 
special taxation of property 
benefited aaa cece eee vii 9 
Oficers of. 
must deposit public moneys with 
al of, | e eae ce ees xi 15 
Teca ae ercentages (amend. 8) 
b. 138 ....... 1 3 34 
salary nok to be changed during 
„ kanes xi 8 
term of office not to be ex- 
tend e ddaa xi 8 
use Of public money by, a 
„„ xi 14 
poliee an d sanitary regulations to 
be enf Orell xi 11 
police Justice, justice of peace 
FE iv 10 
reineor po ration under general 
las permitted to cities under 
special charter xi 10 
Taxation. 
auth ori zed to assess and collect 
Ser vii 9 
local taxes not to be imposed 
by legislature ........... xi 12 
power to assess and collect 
rests in city...........6.. xi 12 
ani for mity in respect to per- 
sons and property required 
r ee ee Vii 9 
(see Municipal Corporations; 
Unicipal Courts; Municipal 
Fine) 
Civil Actions, 
limitation of, by special act pro- 
hibitteedduiuiuiii nn. ii wae 
number of jurors in i 


Civil Actions (Cont’d). 


number of jurors necessary for 
VORGICE siccecsecsaucawceees.cs i 

parties may waive jury.......e..i 
(see Actions) 

Civil Power. 

elections to be free from interfer- 
ence DY 45400000 ines deus paces. 


military subordinate to 1 
Classification. 
of cities and towns in proportion 


to populatiooůuů nnn. xi 
of counties VV 
of judges of supreme eourt by lot 

6 eee „„ „e „ese s 6 E SE EE SE EE EE SE S „ 0 iv 
Clerk. 
of supreme court, judges to ap- 

DOING sceutades . san iv 
office may be made elective...iv 

salary and term of office...... lv 


of superior court, mn clerk is 
ex officio 
Collection of Taxes. 
time not to be extended by spe- 
C)lAl Bets cssswescwseewe saysadl 
(see Taxation) 
Color. 
no distinction on account of, in 
education ss 8 
Combinations. 
by common carriers to share earn- 
ings, prohibited ..........06. xii 
to affect prices, production or 
transportation of commodi- 
ties, prohibited Iii 
(see Monopolies) 
Commander-in-chief. 
governor to be, when militia in 
state servieie Iii 
(see Militia) 
Comment on Facts. 
judge not to make, in charging 


JULY «aca Po re E S i 

Commission. 

to establish harbor lines .. . Xv 

to regulate railroad and transpor- 
tation lines ....... e xii 

Commissions. 

attested by secretary of state. . iii 

signed by governor............. lii 


Commissioner of Public Lands. 
duties of, to be prescribed by 
legislature 
lection wan eeke.cwedatceneaauwtns 
office may be abolished by a 
„ ee reo OEN lii 
records of, to be kept at — 
CAPITOL !f!f!rfrß / “ 
salary to be regulated by legisla. 
ture 


)J ͥ˙ꝙ¼? E lil 

term of office ........ e iii 

Common Carriers. 

canal companies are. xii 

combination between prohibited 
„%% N de: EEEE xii 
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21 
21 


28(5) 


14 


22 


13 


14 
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Common Carriers (Cont' d). 
discrimination in charges or ser. 


vice prohibited. . 477 xil 
maximum rate of charges, legisla- 
ture may regulate....---- . . ii 
railroad companies are. . xii 
regulation of, by commission, Au. 
thorize ld... xii 


subject to legislative control. . . Xii 
telegraph and telephone companies 
are CJ 66 xil 
transportation companies are. . . Xii 
(see Canal, Railroad, Transporta- 
tion, Telegraph and Telephone 
Companies) 


Common School Fund. 

enlargement of, legislature may 
provide ff f 40 ix 

income from, to be applied to com- 
mon schoo[lRs : e ix 

interest to be expended for cur- 
rent expenses , 1x 

invested, in what securities 
(amend. 1) [p. 1311. xv: 

loans from, prohibited (amend. 1) 


* 
eee 2 „ @ % ect eee kn 


losses occasioned by default, fraud, 
ete., to become permanent debt 


against state.. . .. ge ix 
principal of, to remain irreducible 
„ Sele ee? ix 


sources of, from what derived. . ix 
(see School Fund) 


Common Schools. 
general and uniform system to be 
established ix 
special legislation affecting, Pr 
hibited 
superintendent of public instruc: 
tion to supervise . .. . 111 
(see Education; Public Schools) 


Commutation of Sentence. 
report by governor to legislature 
chee areas ee re. iii 


Commutation of Taxes. 

prohibition against state granting 
een * wesc 41 

Commutation Tickets. 

carrier may grant, at special rates 
3 ere cece 11 

Compact with United States. 

irrevocable without mutual con- 
ent E ee eee XXVIi 


Compensation. 
appropriation of private property 
ecsveeveveee 6 & 1 


gestive cease” 


io... 88 

jury to ascertain compensà, 
tion dune 24: 1 
change of, during term of public 
officer, prohibited . . . 98. ; 
e xi, 58; ii, 8 25; iil 
constables in cities of over 5,000 


15 


18 
13 


18 
13 


19 
13 


15 


—— 


(References are to Articles and Sections.) 2 


Compensation (Cont' d). 

county, township, precinct and 
district offieerss ere 

extra, not t» be granted public 
officer s. ii 

judges of supreme and superior 
court! . . lV 

justice of peace in cities of over 


5, 0 00⸗0⁰o „ e 
member of legislature eee 
Conditions. 
on foreign corporations doing 

business l 


Confession in Open Court. 
effect in treason.....-- 
Congress. 

exclusive power of legislature over 
lands of United States in 


errr | 


sStaltteee XI 
subject to state’s right to serve 
process eee eee xxv 
Indian lands under jurisdiction 
Of ...6- e xxvi 
legislator elected to, vacates seat 
i E il 
member of, ineligible to legisla- 
tunrtte e 
representatives in, election of 
e seseceeees XXvii 
Congressional Districts. 
division of state into......- xxvii 


Conscience, Freedom of. 


guaranteed to every individual... . i 


Consent of Governed. 

source of governmental powers. . i 
Consolidation. 

of competing lines of railroad pro- 


hib ite . . . Iii 
Constables. 
galaries, in cities of over 5,000, 
legislature to fi... 5 xi 
Constitution. 


amendment, how effected. ... xxiii 
election for voting on, how con- 


dueteed . xxvii 
form or ballotvr ..... xxvii 
existing rights not affected. . XXvii 
in effect, Wwheeeen. . . . XXVii 
mandator n see te i 
revision i 
submission to people xxiii 
United States, supreme law of 
lan 959520 ol 
(see amendments to) 


Contempt. 
each house may punish for. ii 


Contested Blections. 
(sce Elections) 
Contracts. 
affecting price, production or 
transportation, prohibited.... Xii 
combination between common car- 


riers probibited xil 
impairment of obligation pro- 
hibited .....es.s-.eceeeee ee | 


14 
23 
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(References are to Articles and Sections.) 


Convention. 
to revise or amend constitution 
. . xxiii 2 
Conveyance. 
of lands to aliens invalid.......ii 33 
Conviction. 
no corruption of blood nor forfeit- 
ure of estate ie seca i 15 
on impeachment, two-thirds sena- 
tors must concur..... ee EEPE "i 1 
Convict Labor. 
contracts for, prohibited......... ii 29 
working for benefit of state au- 
bor e,... K 29 
Co 
kombination to affect price, pro- 
duction or transportation pro- 
hibited .e.ssssosesocsssse... XIN 22 
Coroners. 
may or may not be salaried.....xi 8 
Corporate Powers. 
not to be granted by special act 
RECS ee e Kee. T eee 26 (0) 
Corporate 
appropriation by eminent domain 
authorized lo eee eee xil 10 
aration of, power not to be sur- 
rendereel .. cece cee Wil 4 
Corporations. 
alen, wben „ii 33 
appropklat om of right of way. 1 16 
done ti On to be paid. 1 16 
nis, restriction on issuance. . xii 6 
not to be owned by counties or 
e Te viii 7 
business; may be regulated by law 
baer & teense ees Xil 1 
eharter not to be extended.....xii 3 
imad, iff unorganized when con- 
stitut jon adopted ......... xii 2 
combination s affecting price, pro- 
duction, or transportation pro- 
TFE xii 22 
creation b i ` 
hibited . — ies 28(6) 
g relief by special act pro- 
CCC ii 28 (10) 
eminent domain, property subject 
to SIe xil 10 
Pa Privileges and immunities. .i 12 
rh not to be favored..... xii 7 
. 2 Of franchise for unlaw- 
* Combinations .......... xii 22 
form bi be remitted........... xii 3 
maton, by general and not by 
Pe laws... 2... cee eee. xii l 
ranehise may be forfeited.....xii 22 
nation Or lease not to relieve 
liability vv xii 8 
ani relating to may be amended 
r repealed .....00.... xii 1 
ceislative contre. . Xii 
hability for receipt of bank de- 
8 1 after insolvene y.. . ii 12 
reheved by alienation or 
ase of franchise xii 8 
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Corporations (Cont’d). 
loan of school funds to, prohibited 


CCC xvi 5 
money, issuance prohibited..... xii 11 
monopolies and trusts forbidden 

e ee ee xii 22 
state not to subscribe to nor own 

Nee. swans e ee 9 
not to surrender power to tax 
V TEPE vii 4 
stock not to be owned by coun- 
ties or cities vii 7 
increase, consent and notice 
necessar zzz . . ii 6 

restrictions on issuance...... xii 6 
stockholders, ordinary liability. . ii 4 

liability in banking insurance 

and joint stock companies. xii 11 
may be joined as parties defend- 

JJ). ] ³¹wm̃1 xii 4 
sue and be sued, right and lia- 

DINGY 22344 Lö“ eae re xii 5 
taxation of property, method of 

E E Pewee cies vii 3 
telephone and telegraph lines, or- 

ganization to construct...... xii 19 
term includes associations and 

joint stock companies. . Xii 5 

(see Franchise) 

Corruption in Office. 
judges, attorney general and prose- 
cuting attorneys removable by 

legislature ....... rer re ENS iv 9 
Corruption of Blood. 
conviction not to work..........1 15 
Corrupt Solicitation. 
compulsory testimony in eases of 

ee ee eS ee TETT i 
disqualification for holding offce 

ee EAE EA Te ii 30 
punishment to be provided by 

legislatuͥnnn ee li 30 
County. 
allotment of representatives among 

i sce kel 2 

of senators .........00. .. . XXii 1 
assignment of superior court 

(C/ ĩ· AAA se we ee iv 5 
elassificatiii un xi 5 
corporate bonds or stocks not to 

Pe... iinr viii 7 
county seat removal............ xi 2 

not to be changed by special act 

7 wesc aeons ii 28(18) 
credit not to be loaned........ viii 
debts, apportionment on division 

or enlargement. xi 3 

HM . ⁵ĩðVi cwowns viii 6 

power to contract.......... viii 6 

private property not to be taken 

in satisfaction of.......... xi 13 

division, how effected.......... xi 3 
majority of voters necessary to 

reduce territory ........... xi 3 
existing to be legal subdivision of 

rr ĩð2i o riai xi 1 


INDEX TO STATE CONSTITUTION. °* 


(References are to Articles and Sections.) 


County (Cont'd). 
government, legislature to provide 


system .......+6- 8 . . Xi 4 
indebtedness, limit of Sent a estes viii 6 
additional, assent of voters 
Mees A viii 6 
assessment as basis of, how as- 
certained 46:s0< 40 sedans . viii 6 
restriction as to purpose. . . . Viii 6 
lines, not to be . by spe. 
JJC ii 2818) 
location of county seat not to be 
changed by special act....... ii 28(18) 
moneys to be ee with 
treasurer ss bytes eo hiers xi 15 
use of, by official, a felony. . xi 14 
new county, formation by spe- 
cial act allowed............ 11 28(18) 
restrictions om ......... re | 3 
officers, election, duties, terms, 
compensation xi 5 
recall of, percentages (amend. 
8) [p. 135]........ PE 1 34 
police and sanitary regulations, 
power to enforee. xi 11 
school funds may be invested in 
bondso xvi 5 
seal V XXVii 9 
stock or bonds of corporation not 
to be owned...... „55 viii 7 
taxation, power to assess and col- 
// ĩ ˙ AAA ˙ . ee xi 12 
taxes, liability for proportionate 
share of state. xi 9 
local, legislature not to impose 
e Bast aabetawass xi 12 
township organization in........ x1 4 
County Attorney. 
(see Prosecuting Attorney) 
County Clerk. 
, xi 5 
clerk of superior court, ex officio 
er oe otos onososooeo iV 26 
duties, term and salary, legisla- 
ture to provide. xi 5 
election to be provided for..... Xİ 5 
first under ann time of 
eee e 7 
County Commissioners. 
election and compensation, legisla- 
ture to provide. xi 5 
vacancies in county, township, pre- 
einet and road district offices 
filled DY sescediedss cess t EERIE xi 6 
County Indebtedness. 
apportionment, when county di- 
vided or enlarged.......... xi 3 
rights of ereditors not affected 
7 seaneaetesedes xi 3 
increase permitted for water, light 
and sewer sss viii 6 
FCC ²˙ AAA viii 6 
private property not to be taken 
in satisfaction oͥ0ũ xi 13 
County Lines. 
change by special act prohibited 
8 E Save ae ell- co Loo 


County Officers. 

accountability for fees.. «Ii 

bonds unaffected by change in gov- 
CINMONC 44c eerste een senses xxvii 

compensation to be regulated. . . . Xi 

duties and term to be preseribed 


8 e 
election, legislature to provide for 
n soaneere ded „ xi 
biennial. i 
Hine k 8 e 
eligibility restricted to two terms 
IM SUCCESSION ......ccccscceee xi 
fees, accountability for .........mi 


use of, a felony.............. xi 
publie money, use of, felonious. xi 
recall of, pereentages (amend. 8).. 


salaries, ‘legislature to fix....... xi 
who may or may not be salaried 
e EEE EE E „% „% „„ „ E %% % „e „ „ 0 .xi 
term of office not to be extended 
FF xi 
territorial, how long to hold office 
e eee ee ee xxvii 
vacancies, how filled..... 8 $i 
County Seat. 
change or location by special ect 
Prohibi tek eer 
removal, proceedings for x1 
proposal for, only once in four 


Years ees. ea aera yes ere «| 
three-fifths vote necessary.. . . Xi 


County Treasurer. 
election, compensation, duties and 
accountability, legislature to pre- 


ff 9 xi 
Court Commissioners. 
appointment and powers........ iv 
Courts. 
inferior, legislature to provide for 
C ee ee re iv 


jurisdiction to be prescribed... 
judicial power vested in specified 


COUTUS sissies eae cee aes 1V 
officers to be salaried, excep- 
ITT AA e 
of record, what are iv 
judges not to practice law.... iv 
(see Distriet Courts; Inferior 
Courts; Justice of Peace; 
Municipal Courts; Probate 
Courts; Superior Court; Su— 
preme Court) 
Credit. 
of county or municipal corpora- 


tions not to be given or loaned 


C viii 
of state not to be given or loaned 
eer Tee ee ee viii, $5; xii 
Crimes. 
accused not required to criminate 
„CC . 1 
)J i 
conviction shall not work corrup- 
tion of blood U U—— i 


eruel punishment prohibited.. . . i 
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14 


ii 28 (18) 
2 


15 
14 
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(References are to Articles and Sections.) 


Crimes (Cont d). 


ex post facto laws not to be 


pass eee i 


persons charged with to be bail- 
able 
prosecution may be 
tion 

in name of state. 

Actions. 

evidenee, accused not required to 
erimin ate self 
jurisdiction, appellate of supreme 
court  corcccccecves —ͤ— . . . . * 
original of superior court. . .. iv 


VVV 


s... ÌV 


23 
20 
25 
27 

9 


4 
6 


imitation by special act pro- 
hibited ..........ee0- „es... ii 28(17) 
process, style o ß iv 27 
prosecution by information al- 
lowed =o. ccc ce ccess ETE i 29 
in name of state iv 27 
on change from territorial to 
state government xxvii 5 
rights of aceus ed 1 22 
Cruel Punishment. | 
not to be inflieted............. i 14 
Damage, 
to private Property for public or 
Private use to be compensated.i 16 
Dangerous: Employments. 
Protectiom to persons engaged in 
ee B apt engi. et eam erly 69 „„ „4466 li 35 
Debate, 
members Of legislature not liabl 
for words Spoken ii 17 
Debts, 
corporate, fictitious increase void 
ee E ENE ĩ ͤ SERTEN xii 6 
lability of stockholders .. xii 4, 11 
due territory to inure to state 
„Cf xxvii 3 
imprison ment for, not allowed.. . i 17 
absendi ng debtors excepted..... i 17 
muniipal corporations, limitation 
f ee viii 6 
extinguishment by special act 
for bi q den . . . ii 28 (10) 
tate, power to contraet viii 1-3 
m Case of invasion, insurrec- 
Mon, ete eee seee viii 2 
limitation on power . . . viii 1,3 
release by special act for- 
biddlenn e. ii 28(10) 
terntorial, assumed by state. ..xxvi 3 
(ee City; County Indebted- 
ness; Indebtedness of Corpo- 
rations: State Indebtedness) 
enor court judge, within what 
WO R TTET ETE iv 20 
supreme court, in writing and 
rounds stated ........... iv 2 
publication free to anyone..iv 21 
reporter for, appointment. . iv 18 
Declaration of Rights. 
statement in eonstitution........ 1 1-32 


Rem. Wash. Code, Vol. I—10 


Deeds. 
cannot be validated by special 
AW cecowisaes ceases cemedes li 


Defects and Omissions in Law. 


report to governor by supreme 

judges 2244 AAA iv 

to supreme by superior judges 

e 
Defense. 

rights of accused in criminal ac- 

(IOUS garann nan PODANIE i 

of officer removed on charges 

R e 


Deficits in Revenue. 
state may contract debts to meet 
eee E S E SE SE SE SE EE SE see D re VIII 
tax may be levied to pay.. . . vii 
Delinquency in Office. 
(see Corruption in Office) 
Deposits. 
bank officers liable for, when. .xii 
public moneys with treasurer re- 
quired 3 
Disability. 
property of person under, eannot 


28(9) 


be affected by special laws. . . ii 28(11) 


Disapproval of Bills. 


DY QOVCMOr e. » . iii 

veto denied when (amend. 7) 

P. 1333. e 
Discipline. 


of state militia, legislature to pre- 
scribe Terror: < 


Disclaimer. 
state's title to patented lands 
7777. ĩ 7ð iI eC ee xvii 
unappropriated public and In- 
dian lands . XXVİ 
Discrimination. 


common carrier prohibited. . xii 15, 
railroad prohibited from favoring 
one express company ..... xii 
favoring one telegraph company 
prohibited ............... xii 
telegraph and telephone companies 
in handling messages prohibited 
Disorderly Behavior. 
each house may punish for. . . i1 
Disqualification. 
on conviction for bribery.......ii 
on impeaehmentt bv 
District Court. 
duty of clerk in transmitting 
papers to county clerk..... xxvii 
exists until superseded by superior 
rr i ekre xxvii 
records in actions to be trans- 
ferred to superior court. ..xxvii 
District Officers. 
duties, term, compensation, legis- 
lature to prescribe ........... xi 
election, legislature to provide for 
See ee xi 


12 
1 


18, 19 
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District Officers (Cont’d). 


LING: !! ð vi 
recall of, percentages (amend. 8) 
E T E eel 
territorial, to hold office until 
„ xx vii 
official bonds unaffected by 
change in government. . . XXvii 
Divorce. 
jurisdiction of superior court. siv 
legislature not to grant......... ii 
(see Annulment of Marriage) 
Docks. 
legislature may authorize lease of 
harbor areaes xv 
limit of term of l ease xv 


(see Area Reserved; Harbors) 
Drugs and Medicines. 
legislature to regulate sale..... XX 
Due Process of Law. 
life, liberty, property not to be 
taken without 


8 


combinations by common carriers 


to share, prohibited ......... xii 
Education. 
provision for, to be made by state 
%% ͤ ͤ T ix 


no distinction on account of race, 


Color OF gens = 
sale of lands for purposes of.. 
(see Common Schools; Public 
Schools) 
Elections. 
ballot required ....ceeeeeeees vi 


form, initiated measures (amend. 


f. eer Ty 


bienn ilalaladͤkLlsls.JÿJlVl..᷑lQ᷑ vi 
constitution, amendment of, sub- 
mission to vote xxiii 
calling convention to revise 
ee er mere ee ee re xxiii 
revision, submission f instru- 
met xxiii 
vote on adoption of first, under 
territorial laws .......... xxvii 
contest for office of superior 
judge (first election)...... XXVii 
criminals, insane persons, idiots 
excluded from elective franchise 
. eT ee re 
electors, qualifications ......... vi 
first election according to terri- 
torial 1aWS ....sscsos.ss xxvii 

of representative to Congress 
e snide xxvii 
free, equal and undisturbed...... 1 
freeholders to frame city charter 
0 oak xi 
initiative and referendum (amend. 
7) [p. 133] ....... EE EE ii 
judges of supreme court........ iv 
of superior court ..........6- 1V 
legislative, to be viva voce...... il 
legislature, cach house judge of its 
OWI «45606016 es 8 ii 


8 
34 
14 
14 
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15 
12 


Elections (Cont'd). 


biennial W e % SE SEE EE @ «6S e © o (E S E E EE SE sé 11 
representatives . Ii 
n, ena baceouesec% li 


military interference prohibited. 1 
Officers not regulated by constitu- 
tion, legislature to provide for 


W @een8e@eet ete ere eeeerk¢ee xxvii 
under constitution, time cf first 
VF xx vii 
privilege of voters from arrest 
7%ͥͥ ³¹ i ee ee vi 
recall of officers (amend. 8) 


node p oh Gus eo a ave E 
erendum (amend. 7) [p. 133]. . ii 
registration law to be enactcd..vi 
school, women may be accorded 

franchise 


eee oe .. Liv 
secrecy of ballot required......vi 
state officers, time and place. . iii 
certificates of election to be 
given 
contests, 


e % %% „e 8 @ee 


legislature to deeide 


equal vote, legislature to choose 
o ET o E n 
returns to secretary of state. 


declaration of result. iii 
time of, for state, county and dis- 
trict officers ...... E VR 


(see Vote; Voter) 


Elective Franchise. 
denial on account of sex prohibited 
in school elections .......... . . vi 
idiots, insane persons and con- 
vieted felon excluded from... vi 
(see Elections; Electors; Voter) 
Electors. 
exempt from military duty, jia 


„ „„ „„ % @eeeteeeesei ies „„ „„ „„ „„ „% „% „% % % „ „ „„ 


Indians not taxed disqualified 
(amend. 5) [p. 132].......... 
initiative, percentages noble 
(amend. 7) [p. 133]..... mere | 
privilege from arrest .......... vì 
qualifications (amend. 5) [p. i32] 
7 E E ET vi 
residence not Jost in certain cases 
c nee aen vi 


secrecy in voting, legislature to sc- 

CC ian A ES vi 

voters required to read and speak 
English (amend. 5) [p. 132].vi 


(see Elective Franchise; Voter) 
Bligibility. 
judges of supreme and superior 
courts, qualifications ....... iv 
ineligible to other than judicial 
CCTV iv 
members of legislature, qualifica- 
TODS seser aiee eeN ii 
ineligible to offices created by 
LACE || Sn li 
state officers, qualifications...... iii 
treasurer, ineligible for succecd- 
ing term e iii 


8 a s 


2 
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Emergency Clause. 
reduces time of taking effect of 


MCE oc ce wee FCC 11 
two-thirds vote of each house neces- 

sary 3 E EEE ®eeeee¢as BE) 5 . . ii 
Eminent Domain. 


compensation to be first made in 
taking or damaging property 


for publie use............... l 
for rights of way taken by cor- 
porat ionhnss 1 
corporate property and franchises 
zubjeet too 4 xii 
rights of way to be compensated 
„„ saa hase eese <i 


telegraph and telephone com panies 
granted right j 


Emoluments, Privileges and Powers. 


hereditary, prohibited ........... i 


Employments Dangerous to Life. 
legislature to protect persons in. .ii 


of statutes, terms . ii 
referred acta (amend. 1) [p. 133] 
% eevee 9555 2 11 


Enumeration of Inhabitants. 


basis of Apportionment for legis- 
ture . ii 
time of ta king. . 3 il 
who exeepted from.......... Sreli 

Eumeration of Rights. 

not to deny others reserved. i 


hul Suffrage e 
Equity, 


appellate jurisdiction of supreme 


i iv 
original Jurisdiction of superior 
rr edid eweaees asd 

Evidence, 
contested election for superior 
judge (first election), manner of 
taingegLQn xxvii 
eriminating, person not compelled 
to give against himself. i 


except in bribery cases. ii 


=a what necessary for convic- 
ion i 


CCC 2 2 » old 
(see Testi mony) 
Excessive Bail and Fines. 
not to be imposed S 5 „ „ 0 0 „ „ 0 1 
Exclusive tion. 
Congress has over certain lands of 
United States. XXV 
over unallotted Indian lands 
b. t ahaa: adds @-.--XXV1 
sect to state’s right to serve 
Proees c.. xv 
Exclusive Privileges 
invalid, when. . xii 
aaa E . i 
E 
Exc Tickete and Commutation 
tamiet may grant special rateo. xii 


31 


16 
16 


10 


16 


19 


28 


35 


18 


oO A 


15 


| 


Execution. 
private property not to be taken 
for public debt.............. xi 


rolling stock of railroad liable. .xii 

Executive Department. 

consists of certain officers......ili 

election of officers of........... 111 

records of to be kept by secretary 
of state e @ » oo O EE E Fe | 

Executive Power. 

supreme, vested in governor... . iii 
(see Governor) 


Exemptions. 
homestead, from forced sale. . ix 
military duty, to whom......... x 
taxation, what property free from 
FFC vii 
Indian lands exempt, when, 
see ͤ ere © aa! 
lands and property of United 
ats xxvi 


personal property of heads of 
families (amend. 3) [p. 131] 
e 060666060 VII 


Existing Rights. 
change in government not to af- 
o * 


Expenses. 
constitutional convention to be 
provided for ......... .. . . XXVii 
state may contract debts to meet 
N e 
Ex post Facto Law. 
passage prohibited . 
Express Companies. 
railroads to grant equal terms to 
all ..... PE ee l 
Expulsion of Members. 
powers of each house 1 
restrictions oon ii 
Extension of Time for Oollection 
of Taxes. 


6e „ee %% „% „ „„ „ 


o 


O d ds Qe 


special legislation prohibited... . ii 2865) 


Extinguishment of Debt. 


special legislation prohibited... . ii 28(10) 


Extra Compensation. 

prohibited to publie officers, etc. 
„ „ „% E „„ e E S es @ © 0 è 3 

Extra Session. 

legislature, when to be convened 


Factories. 
employees to be protected.......ii 
Fares and Freights. 
(see Railroads) 
Federal Officers. 
not eligible to legislature, except 


®eee#toee¢ée eee | 


V1 


Fees. 
accountability of county and local 
Officers 


oeoreeoee een „„ ee „% „„ „ „ „„ 


Judicial officers prohibited from 
receiv:nn g iv 
justices of the peace not to re- 
COCIVE: ciewe stein we ee ee iv 
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Felony. 
original jurisdiction of superior 
CVVT iv 6 
use of publie money by officer 
. e EEPE Xl 14 
Ferries. 
authorization by special legisla- 
tion forbidden ii 28(3) 
Fictitious Issue. 
of stock or indebtedness void. .xii 6 
Fines. | 
accrued to territory inure to state 
eee ee ee ee xxvii 3 
excessive, not to be imposed.....1 14 
governor has power to remit. iii 2 
to report rcmissions to legisla- 
CCC iii 2 
remission by special act pro- 
hib ite . . . i 28(14) 
Fiscal Statement. 
annual publication required. . . . vii 7 
Forcible Entry and Detainer. 
appellate jurisdiction of — 
court e iv 4 
original jurisdietion of superior 
rr suwecs errr ref 6 
Foreign Oorporations, 
not to bo favored.......... . . XII 7 
Forfeiture. 
accrued to tcrritory inures to 
Stato 255.3002 000650 is reai xxvii 3 
corporate charter or franchise, no 
r emission. “= 3 
estate, conviction not to work.. 15 
franchise, for combination in 5 
straint of tradpdqe xii 22 
governor has power to remit. . . . Iii 2 
must report to legislature. . iii 2 
judicial office, absence causes. 8 
remission 7 special act prohibited 
V E EES 
Forts, Dockyards, ic 
sis to have exclusive control 
e E E ese 1 
Franchise, 
corporate, creation by special act 
forbidden poem SAL 1 
alienation or lease not to re- 
lieve liability ........-e0.. xii 8 
extension by legislature pro- 
hibited srsssscsscscscsoca xii 3 
forfeiture not to be remitted. . xii 3 
for unlawful combinations. .xii 22 
invalid, if unorganized....... E 2 
irrevocable grant prohibited.. 8 
liability not relieved by lease 
n...... 8 Xii 8 
subject to eminent domain. xii 10 
taxation, state not to sur- 
renden e 4 
elective, who entitled to (amend. . 
rf! vi 1 
(see Corporations; Elections) 
Freedom of Conscience. 
guaranteed to every individual 
(amend. 3) Ip. 1311. 1 11 


— 2 ——— — ——.— 


Freedom of Speech and Press. 

guaranteed to every. person 
(amend. 4) [p. 131]......... bad 

legislators not liable for words 
in debate 


J ͤ A 


Free Passes. 

grant of, to state officers pro- 
Fr! xii 

public officers forbidden to ac- 
ceeteerũegtekkkk . oll 

Freight Rates. 

regulation by legislature au- 
thorized ..... . e er ot 


Fundamental Principles. 
frequent recurrence to, essential. . i 


Funds. 
investment of permanent school 


(amend. 1) [p. 131]....... xvi 
(see Common School Fund; 
School Fund) 
Government. 
change of, completion of pending 
aetion-E 2s POERA XXvi. 
continuance of existing laws 
and right xxvii 
perpetuity of, what essential. . i 
purposes ß V 
source of powers TERETE EET l 
or, 
appointment of regents, etc., of 
state institutions ........... xiii 
approval of law iii 
assignment of 3 judge to 
other edunt e ts 
commander-in-chief of state 
MIULLA sewsreediriaanii PE lii 
commissions issued by state, signed 
„ o lil 
eleetion o e 
execution of lawVS üòwWLsss iii 
extension of leave of absence of 
judicial offickernrrrn iv 
extra session of legislature may 
convene ..... praca ay N iii 
impeachment eee 
information in writing may be 


required from state officers...1 
laws, 1 call militia to execute 


ee ee ee — X 
messages to Icgisiature...... sasl 
militia officers, commissioned by.. x 
pardoning power vested in...... iii 

restrictions prescribed by law 

6! AS TE Ta lii 
report to legislature of pardons, 
etc., granted ....... TEE E iii 
records kept at seat of govern- 

ment eee eT ee ETET il 
remission of fines ana forfeitures 

CCC lil 
report to legislature with rea- 
PVC ill 
removal or CA who to act 

EE E CCC 
residence at seat of government 

i ee ee E ee iii 
salary ....... e eee iil 
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Governor (Cont' d). 
supreme executive power vested 
Ti oc Shee Ga e wee EEE ET iii 


succession (amend. 6) [p. 132]. . iii 
term of offi tie lii 
vacancies in office filled by...... iii 
in legislature, writs of election 

11111JJ))öCöͤͤ il 
in superior court, filled by.. = 


in supreme court, filled by.. 
veto and return of bill with ob. 


I/ ⅛·˙1A—AA ili 
of one Or more items or sections 
eeoeee@eeeFteeo nee 0% % % e##8ee#@#e¢e80808806664686080 8 lil 


power denied when (amend. 7) 
Ip. 133] ac Gris eae a avateles E E ll 
Grand Jury. 
summoned only on order of su- 
perior court .. 
Granted Lands. 
sale of for educational purposes 


7 mee | 


(see Lands; Public Lands) 


Habeas Co 
jurisdiction, original and appellate 
of supreme court........... iv 
original, of superior court... . iv 
judges of Supreme court may issue 


iv 
suspensiom of writ prohibited, ex- 
C E E mnsiog arene eters i 


mits, issuance and service on non- 


judicial V . . . iv 
returnable before whom 4 iv 
Harbor. 

* to be reserved for W 
AE E TEE E T 
commission to establish harbor 
lines l eee AET XV 
rstrietioms on sale by state of 

land s or rights xv 
(e Area Reserved; Wharves) 
Health, 
(see Public Health) 
Het at Law. 
* 4 De determined by special 
SC 222 „%„„ „%. %% % % «. „„ „ „„ „ ii 
High Crimes or Misdemeanors. 
impeach ment for 2 2 „ „ „ „ 2 „„ V 
High Schools. 
n in public school system 
262 % % % o —ũ P evens ix 
Highways 
opening or altering by special 


legislation prohibited, except 
State and military roads... . ii 


(see State Roads; Streets and 
Roads) 


Holiday. 
(see Legal Holidays) 


Home, 

privacy of, guaranteed. i 

3 not to be quartered in. . . i 
0 ad. 


exemption from forced sale. . . ix 


2 
10 


26 


14 


A Qh 


13 


1 


28(1) 


28(2) 


7 
31 


1 


House of Representatives. 
elections, biennial after 1890... . ii 
members, how and when chosen. .ii 


number of representatives....... il 
powers, legislative vested in....ii 
impeachment, sole power vested 
JJC a v 
majority necessary to order.. . v 
quorum of houses ii 
reapportionment efter each census, 
state or national............ ll 
(see Legislature; Representa- 
tives) 
Idiots. 
wn from elective franchise 
ee „ „ es 2 0 tt ee eee, o | 
1 
bureau of, provision for estab- 
Uishm enn 11 
Immunities 


electors privileged from arrest. . vi 
equal to all citizens and en, 
tions 


irrevocable grant of, prohibited.. 
loss or damage to property onii 
hibited without just compensa- 
NON E E E E E E i 
members of legislature privileged 
from arrest ....... pe dese aes il 
privileged from service of civil 
PCC wees sus ii 
militia privileged from arrest at 
muster 
soldiers not to be quartered in 
homes 
special grant of, prohibited. i 
twice in jeopardy, accused not to 


DG PUG ccsceevocun sess sta i 
Impeachment. 
house of representatives has sole 
Peer TEE v 
trial by se nate v 
chief justice presides, when. .. v 
Officers liable too v 
judgment effects removal and 
disqualification for office. . v 
liability to criminal PUS 
recall by people (mend. 5 
[p. 135. e 
Imposts. 


appellate of supreme 
court 

original jurisdiction of superior 
court 

Imprisonment for Debt. 

prohibited, except in case of ab- 
sconding debtors 4 

Incompetency in Office. 

Officers removable by legislature 


rights of accused to be heard. . iv 
three-fourths of each house to con- 
f oes wes we ws iv 
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Indebtedness of Corporations. 


fictitious increase void......... xil G 
liability of stockholders........ xii 4 
double, in bank, insurance and 

joint stock companies...... xii 11 

relief from, by lease or alienation 

of franchise prohibited. . . . Xii 8 
by special legislation prohibited 

ee ee e e ie 
(see Corporations) 

Indian Lands. 
disclaimed by state of title 
3J7%;b ] Xvi 2 
subject to jurisdiction of United 
CfJJCGᷣkj ⁵ꝛð dee x xxvi 2 
taxation of, when state may im- 

PS A . . V. Xvi 2 

exemption from ...... . . XXVİ 2 
exempt from taxation, when. .xxvi 2 
not taxed, not allowed elective 

Fenise shen oun i 1 
excluded from enumeration of 

inhabitants ....... peeps mda el 3 

Initiative and Referendum. 
initiated measures (amend. 7) 

[p. 1333. e 108) 
amendment of e 
duties of legislature . . . ii l(a) 
duties of secretary of state . . ii 1 (a) 
elections oon ii 1 (a) 

referred measures [p. 134. . ii 1(b) 
amendment of 5 l(c) 
duties of legislature...........ii 1(b) 
duties of secretary of state ii 1(b) 
elections oon .. . ii 1 (d) 
percentage of signatures ii 1(d) 

time of taking ef feet. ii 1(e) 

veto power withh ele. ii 10d) 

Indictment. 

prosecutions of offenses by........i 25 

Individual Rights. 

government to protect ed maintain 
62 nee Oe aleve aware i 1 

secured by recurrence to funda- 
mental principles e 32 

Individual Security. 

private affairs not to be disturbed 
(EE EE SE EE 0 @eedet E 0 EPE ST 7 

Infants. 

(see Children; Minors) 

Inferior Courts. 

appeal lies to superior court....iv 6 

legislature to provide........... iv 1 

jurisdiction and powers, legisla- 
ture to prescribe............. iv 10,12 

Information. 

offenses may be prosecuted by...i 25 

Injunction. 

issuance and service on nonjudicial 
JJC iv 6 

original jurisdietion of superior 
CJ ⁵˙¹·¹.A A isea NE ENEON iv 6 


Insane Person. 
excluded from elective franchise 
. . vi 


6 e % e „es 6 „„ „% SE EE EE EE SE E EE) 


3 


Insolvency. 
appellate jurisdiction of supreme 
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e adiri e en lv 4 
original jurisdiction of oe 
COUPE 914446405 ͤ wees 6 
receipt of bank deposits, uebi; 
of offi cers l 12 
Instruments. 
affecting title, validation by spe- 
eial aet forbidden tes 2809) 
Insurance Companies. 
double liability of stockholders A 
S®*@seseevsexuaeeeeesven @eeeseeseeee7e7e1ee@ees i 1 
Interest. 
application of school fund interest i 
on certain state debts to be pro- 
vided for ... Vili 3 
regulation by special law pro- 
DIDICCG, srisioscisrtustatanati ii 28(13) 
private interest in bills to be dis- 
closed by legislators . 4 ii 30 
Intoxicating Liquors. 
=~ (see Prohibition) 
Invasion. 
state may contract debts above 
limit to repel............0.. viii 2 
suspension of habeas corpus al- 
lowed % 8. 13 
Irrigation. 
use of waters for, deemed public 
us — es . . XXi 1 
Jeopardy. 
no person to be twice put in....i 9 
Joint Stock Companies. 
term corporation includes...... xii 5 
double liability of stockholders 
e e eer ree ot | 11 
combinations by, affecting price, 
etec, of commodities forbidden 
TEETE V 22 
Journal 
each house to keep...........0- ii 11 
entry of ayes and noes on nomina- 
tions of officers for state insti- 
ioc. sercs wee wees i 1 
on proposed constitutional amend- 
Menta sosesk inneknia xxiii 1 
yeas and nays, on demand of 
one-sixth e 
on passage of bij i 22 
on passage of emergency 
see, cous. ease 31 
on introduction of bills later 
than ten days before close 
of session 36 
publication of, except portions re- 
quiring secrecy ......0...seee- ii 11 
votes on elections by legislature 
e li 27 
on removal of judges, etc., en- 
CJ) iv 9 
Judge Pro Tempore. 
in superior court, provision for.. iv 7 


INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections. ) 


Judges. 

absence from state vacates office 
JJ ONR iv 
not to charge juries as to matters 
of fa et ° i 
but to declare the law........ iv 
practice of law prohibited.. iv 
removal for incompetency.......iv 
rights of accused........ . . iv 
salaries payable quarterly. iv 
(see Judge pro Tempore; 
Judges of Superior Court; 

Judges of Supreme Court) 


Judges of Superior Court. 


court commissioners, appointment 


of 
decisions within ninety days after 


submission ................... lv 
disqualified unless admitted to 
practice in state 8 iv 
ch judge invested with powers 
of all ........ TTE iv 
may sit in any county........iv 


2 „ % „„ „„ 6% 6% % „„ „%„%F „ „ „6 6 „ „„ „ „ 


iv 
not to charge juries as to matters 


of faet ET E iv 

but to declare the law.......iv 
ath of office prescribed for. .. iv 
Practice of law prohibited.. . iv 
Po tempore judge. iv 
recall, not subject to (amend. 8) 
[P 5... i 


em r ects in law to supreme 
rules of Court, may establish... iv 
naris ang apportionment of.. .iv 
sson Of court may be held in 
any county on request....... iv 
lem of office and when begins. .iv 
ite may be issued by i 
(see Jud ges; Superior Court) 


Judges Of Supreme Court. 
chief stice, how determined. . iv 


dert to ten by lot. .. iv 
. appointed by....... iv 
disqualifie > unless admitted to 
Practice in state........ secs iv 
election e eS eens E 
de to other than judicial 
SPORE ek rt ee ee a iv 
poe ai Of writs authorized. . iv 
3 Office prescribed........ iv 
P | Of law prohibited iv 
„t subject to (amend. 8) 
UR oD J . eee. i 
— appointment of........ lv 
5 or defeets in laws to gov- 
talarien and Cees 6% 6 „ „ „ „ „ 2 2 2 2 „ 4 e 0 1 
term of a... ee 

i (nee Judges; Supreme Court 

u 
b i i ; 

ae 8 to territory . 
extent ot, on impeachment......y 


4 
2 


Judgment (Cont’d). 

of one judge of superior court to 
be of same force as of all... . iv 

of superior court to be given 
within ninety days after submis- 
sion i 

Judicial Administration. 

must be open and without delay. . i 

Judicial Decisions, 

all supreme court decisions to be 
in writing and grounds statod 


PEE n 
concurrence by majority of court 
necessary ........ esscoososoo lV 
publication required. iv 
free to anyone iv 


absence forfeits office, when. iv 
compensation by fees Prohibited, 


rr bere wie 6h Iv 
impeachment, liable to, except 
courts not of record TTR i 
oath of office prescribed........ iv 
recall, not subject to (amend. 8) 
i ere. | 
removal by legislature.......... iv 
see sourt Commissioners - 
Judges; Judges of Supreme 


end Superior Courts; Justice 
of Peace) 


Judicial Power. 
vested in what courts. 


Judicial Question. 
public use in eminent domain. . i 


Jurisdiction. 


actions pending before change of 


e 


government . . . XXVii 
inferior courts, legislature to pre- 
% e aeaa iv 
justice of peace, as legislature may 
eee E T E E EE iv 
not to trench on courts of record 
~ ®eeee „„ „„ „ 0 0 e @eeseee5ueeve ren lV 
superior eourt l 
supreme court. iv 
United States over reserved lands 
9 E E EE EE EE E” e o ieee „ 6 06 „ „ „„ „ „ „IAV 
Juror. 
not incompetent because of re- 
ligious opinion j 
number necessary for verdict..... i 
Jury 


ascertainment by, of compensation 

for right of way 
charging, duty of Judge iv 
number in courts not of record. . . i 
right of trial by remains iuvio- 


„„ bacon seen eee | 


Waiver in civil cases may be 
CCC i 
verdict by less than twelve may be 
authorized ................ col 
(see Grand Jury; Juror) 
Justice. 
administration must be open and 
without delay ......... err ee | 
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Laws (Cont’d). 
initiative and referendum (amend. 


Justice of Peace. 

appeal lies to superior court. . .. iv 
cannot be made court of record.. iv 
duties to be preseribed by legisla 


WTO: 34408 E E A 8 iv 
fees prohibited, wen iv 
jurisdiction, legislature to deter— 

III!!! ²ĩ˙ꝛ-A ²—à. ceed iv 
not to trench on courts of rec- 
OF. ad dc eee eee a ea iV 
number, legislature to determine 

3 %%%%ͤͤͤ ẽ² ·1•. 
police justice in cities may be 

chosen fron ee 64 

- salary, Wen iv 
vacancy in office, how filled. ...xi 
vested with judicial power..... iv 

(see Judicial Officers) 

Land Commissioner. 
(see Commissioner of Publie 
Lands) 
Lands. 
alien ownership prohibited....... li 


confirmation of prior sales for edu- 
cational purposes by county com- 


Missions xvi 
granted lands, restrictions on 
nin!!! ĩðͤ eae xvi 
for educational purposes, sold 
TT xvi 

plat ‘of state lands in cities re- 
quired before sale......... xvi 
limit on amount offered in one 
p romanene xvi 


quantity of state land that may 
be sold in one parcel as acreage 


% 0 e m e „„ @ 


timber and stone may be sold, 


NOW 26555. 2.5.c.ecke Baebes ees Xvi 
taxation of Indian lands..... xxvi 
non residents. xx vi 
United States, none to be im- 
POSCG: “Saupe wedeaes Medved XXVI 
Law of the Land. 
constitution of United States 
supre·eꝛeu TEET 1 
Laws. 
bills of attainder prohibited..... i 


corporations, statutory regulations 


may be amended or repealed 
C xii 
defects and omissions to be re- 
ported to governor......... iv 
exception from (amend. 7) 
[pP AOS) ereress EREE ERNE ii 
enacting clause ...ssessosessess li 
referendum (amend. 7) [p. 133] 
base tae EEEN aman PEATS 
ex post facto, prohibited......... i 
governor’s -` approval, presentation 
POP E T E E EET iii 
passage over vet ooo iii 
without approval, how becomes 
eee. inis eri iii 
impairing obligation of contracts 
prohibited ....... e 1 


33 


OY. Ws WOO onere heated ea ee il 
legislative enactments to be by 
f§ö·Üͤ ⅛˙Üwĩ˙ Üuy sees il 


requisites on final passage 5 
!!; AN q 


oe E SEE D e m W W - @ W ö % „ » © @ 


special legislation prohibited in 
certain cases ii 
state debt authorized for some 
single work ............. viii 
object of tax must be stated 
e . . . Vill 
publication required ...... . . Vill 
territorial, to remain in force until 
AMersgs asec ss xxvii 
proviso as to tide lands....xxvii 
time of taking effect............ ii 
initiative and referendum 
(amend. 7) [p. 133 J. ii 
(see Acts; Bill; Statutes) 
Lease. 
of corporate franchise not to re- 
lieve from liability.......... xii 
of harbor arcas for building 
wharves 2... ccc essen eee Ss 
limit of term of lease........ xv 
Legal Holiday. 
superior courts not open........ iv 
writs that may be issued and 
CCC iv 
Legislature. 
Orgunization and Membership. 
adjournment, restrictions on..... il 
apportionment of members...xxii 
new, when made ............. ii 
attend: ance of absentee, less than 
quorum may compel........... ii 
bribery of members, how pun- 
JJV eects E ten saed li 


compensation and mileage of mem- 
bers 
consists of senate and house of 


representatives ii 
contempts punishable by each 
NOUSO- s446 e465 tues ode cueeresacs il 
convening in extra session at call 
gerne. erbia iii 


eligible to membership, who are. . ii 
election of members, each house 


WIPE OF 6506 E ii 
expulsion of member requires 
two-thirds vote .............. ii 
journal, each house to keep and 
DUDIISH sie dew ade aeeseasaseses li 
members, from what civil offices 
excluded .......... ccc cee il 
not liable for words spoken in 
private interest in bill to be 
Gisele! Sw duiers cen $ 
privilege from arrest, 1 
from civil process, when. il 
number of members ii 
office accepted under United States 
vacates seat ....... TETEE ee ii 


— TO BO Go 2 Oo 
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Legislature (Cont'd). 
officers, each house to elect its 


own 
ineligible to membership...... ii 
quorum, majority to constitute. . ii 
reapportionment after each census 
ff CO eget 
recall (amend. 8) [p. 135].......i 
percentages required (amend. 8) 
. e ee ee eee i 
records, secretary of state to keep 


rules of proceedings, cach house 


to determine .....cccsceceaces ii 
sessions to be open ii 
biennial .......... e ii 
special, may be convened by 
governor ..... T E T seared) 
time of meeting...... TETTE 
vacancies, how filled............ li 
vote on elections to be viva voce 
)) Oe ee il 
none when member has private 


interest in bill ....... eee b 


Enactment of Laws. 


/ act, how revised or amended....ii 


when not to be considered... . ii 
enacting elaussse ii 
intiatire and referendum (amend. 

7 [p. 133 ] 22 2 „ „„ „ %b ee eevee ee 11 
am to be enacted by bill ii 

take effet, when ee 
presiding Officer of each house to 

eien billbk .. ii 


“ening eb bills may bo pre 
ä as — er ere sesal 
title ot bill to disclose objeet. . . ii 


Mays, entry on journal 
when ij 


, Duties. 
accountability of county and local 
ofheers to be provided for... .xi 
accounting for state receipts and 
expenditures to be prescribed 


required, 


„ „ 0 „ „ „% „ „ „ 11 


7 aa E E vii 
appropnation for expenses of con- 
ztitutional convention to be 
m0 ̃le e aes .. XXvii 
bureau of statistics to be estab- 
P ii 
eitie, incorporation by general 
vs to be provided.......... xi 
eombuations affecting prices, ete., 
tment to be provided. .xii 
hee of county and local 

of wear to be regulated..... xi 
dur wers not to be changed 
Wing term .............. ii 


aa aa districts, state to bo 
Wided int.. xxvii 


1 elections of state Officers 
to be decided jii 


convict labor to be provided for 


6e SE SE SE SE E E 060 e» oll 


10 
14 
8 
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Legislature (Cont'd). 
county government, system of to 
be established ............... xi 


divorees not to be granted by. . . ii 
drugs and medicines, sale to be 
regulated 


elections, qualifications of voters 
to be regulated 
certificates of, to be given state 
officers lli 
county, township, precinct, and 
district to be provided for..xi 
secrecy of ballot to be secured 
re ee eer ee vi 
employees in mines 
to be protected by law...... ii 
enumeration of inhabitants to be 
provided fol i 


harbor lines, commission to estab- 
lish to be appointed.......... xv 
health, board of to be established 
homesteads to be protected from 
forced sale 
initiative and referendum (amend. 
7) [p 133] ji 
justices of peace, number, powers 
and duties to be prescribed. ..iv 
lease of harbor areas for wharves 
to be provided ..... rae hee ees xv 
medieine and surgery, practice of, 
to be regulated 
militia, organization and diseipline 
to be provided fou x 
officers of counties and municipal 
corporations, duties and terms 

of office to be prescribed... .xi 

not provided for in constitution, 
legislature to provide for elec- 
tion and terms.......... xxvii 
passes, use by public officers to be 
prohibited 1} 
grant to publie officers to be pre- 
vented ji 
private interest in bill, members 
to declare senoosan ii 
public arms, safekeeping end pro- 
tection required 
publication of opinions of supreme 
court to be provided for...... iv 
rates for freights and passengers, 
discrimination to be prevented 


maximum, to be established. .xi1 
referendum (amend. 7) [p. 133]. . ii 
registration law to be enacted. .vi 
salaries of county officers and cer- 
tain constables to be fixed...x1 
sale of school and university lands, 
confirmation to be made....xvi 
seat of government, choice of lo- 
cation to be provided for....xiv 
soldiers’ home, maintenance to be 


provide x 
suits against state, manner of 
bringing, to be directed...... ii 


system of public schools to be es- 
tahisd een ix 
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Legislature (Cont'd). 


taxation, annual expenses to be 
MOC DY 2205-6 vii 
corporate property to be under 
general lau Vil 
deficiencies and expenses to be 
TCC vii 


exemption of limited amount of 
personalty to be secured. . . vii 
state debt to be liquidated by 


e ee ee vii 
uniform and equal rate to be 
r ees eee vil 
valuation of property on just 
basis to be insured........ vii 
vital statistics, bureau of, to be 
established ............ 1 xx 
voters, laws respecting, to = 
enacted (amend. 2) [p. 131].. 
Powers. 
abolition of certain state offices 
permitted ....ccs se cccecccees iii 


capitol building, appropriation re- 
stricted until permanent loca- 
l A 

chaplain for penal and reforma- 
tory institutions may be . 
ployed (amend. 4) [p. 1311. 

charters of corporations cannot be 


extended ..........e-cececeee Xii 
clerk of supreme court, election 
may be provided for.......... iv 


constitution, amendment may be 
proposed in either house. Xxxiii 
revision, convention for may be 
agreed on 9 xxiii 
corporate property and franchises 
may be taken for public use. . xii 
corporations not to be created by 


special Cf.... E xii 
counties may be classified by popu- 
lation G.siescesasnn tenses 8 x1 
courts of record, power to estab- 
CCC 


divorces not to be granted by.. 
eleetive franchise may be granted 
to women in school elections. . vi 
extra compensation to officers for 
past services prohibited....... il 
forfeitures of corporate franchises 
may be declared for unlawful 
combinations ... cieeewe Kil 
remission of, prohibited. ries xii 
harbor areas, building on, may be 
provided for by general law.. xv 
inferior courts, powers of may be 


preseribeel iv 
irrevocable privilege or franchise, 
power to grant donied......... i 


jury, number for panel and for 
verdict may be fixed at less than 
twelve .essssesossooasossocoes i 
lotteries, no power to authorize 


municipal corporations may be 
vested with power to make 
local improvements .......... vii 
number of judges of supreme 
court may be increased....... iv 


bki — oO NO — N OSO UO — 


9 
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of law, forbidden eer eT ee 8 
Lieutenant-governor. 
acts a9 governor, when.......... iii 10 
deciding vote, in case of tie in 
rr. roninai „ii 10 
election e iji 1 
office may be abolished by legis- 
, aiima ili 25 
presiding officer of senate...... iii 16 
in absence, who presides .. . ii 10 
ff! ei eww ili 16 
succession (emend. 6) [p. 132]. . iii 10 
term of office iii 3 
Life. 
deprivation of, without due process 
of law, prohibited ee barrenn i 8 
Limitation of Actions. 
special legislation prohibited... . ii 28(17) 
Limiting Production. 
combination for, prohibited... .xii 22 
Loans, 
state may incur to meet debts 
EE 3% Ä viii 1 
Local Improvements. 
authority of eities to levy special 
(/ ⁰ AAA vii 9 — 
Local Officers. 
eligible to legislature........... ii 14 
Lotteries. 
legislature prohibited from au— 
thorizin g e 24 


Legislature (Cont'd). 


private or special laws prohibited 


f ee ee eee il 
public corporations not to be 
created by special act........ xi 


tailroad commission may be es- 
tablished 
removal of judges, etc., for in- 


eompeteneeXXXxXxn..n. iv 
reservations to people (amend 
frre li 
salaries of judges may be in- 
6‚ÿẽi,. ³ iv 
school fund (common) may be 
a wketercu weet esasa accu ix 


seat of government cannot be 
changed by 
separate Poe A aiaia of supreme 


court may be provided........ iv 


taxation, corporate authorities 
may be vested with power by 
general CA cosveewss xi 
exemption of personal property 
allowed (amend. 3) [p. we 
F vii 
local cannot be imposed by.. xi 


Liabilities. 


corporate, not relieved by aliena- 
tion or lease of franchise... . Xii 
extinguishment by special legisla- 


tion prohibited .......0......11 28(10) 


Liberty. 
depriving of, without due process 
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Majority. 
necessary in impeachment... ....V 1 
passage of bills requires......... ii 22 
petition for division of county 
requires See ere xi 3 
quorum of each house constituted i 
TETEE Te eee li 
special act cannot declare a per- 
son of BEC. secre recscccccece sil 28(11) 
Malfeasance. 
officers liable to impeachment for à 

) T ee ee ee . v 

removal by law, if not subjeet 

to impeachment „956565 2 2 6 0e 6 „ 0 i 8 

Mandamus. 
original and appellate jurisdiction 
of supreme court ie 4 
Original jurisdiction of superior 
court e ecesococoooooosooesoso ÌV 6 
Manda : 
constitutional provisions are.. 4 29 
Manuf. Purposes, 
use of waters for, deemed public 
uso 5 76—— . 6 1 1 
Medicine 
Practice and sale, legislature to 
regulate Pai maine 2 
g = | 
wernor to communicate with 
legiala ture by C 6 
members Oft legislature entitled to 
i E ee ere EE ETTE eer S| 23 
not interfere with elections. . 1 19 
bord na te to civil power 41 18 
( Army; Militia) 
Militia, 
eitinenn subject to duty in. x 1 
Who exempt mkaa TEP 1 
erenptiom to persons having con- 
deentious scruples, on payment 
of equivalent ................ > 6 
govemor to be commander in chief 

ie eee 2 6 66 „ 6 „ errr tS | 8 
3 entitled to admission to 
— diers” home, when x 8 
omit Of, eligible to legislature, 

DON o reee seii 14 
ation and discipline......x 2 
pomego from arrest, when. . x 5 

(seo Arms; Army; Military) 
Mines. 
protection of empl ] 
ployees, laws to 
0 passed g.... . ii 35 
prs water for deemed public 
© Pe „ 92952 2 4 2 „6 0 TERT. Xi 1 
Minors, 
sale or mortgage of property not 
= be authorized by special 
eT ii 28(4, 11) 


(Se Children; itajority) 


Money. 
corporations not to issue anything 
but lawful money of United 


e % 0 „„ „„ „% 0 6% % % „% „ „ 060 


VFC viii 
municipal officers to deposit with 
treasuren eres xi 
state taxes payable in vii 
using public monoy by officer a 
felony .......... e 
(see Public Money) 
Monopolies. 
forbidden Iii 
forfeiture of franchise and property 
may be declared ............. xii 


penalties to be provided by law. .xii 


Municipal Corporations. 

cities of 20,000 or over may frame 
own charter ................. xi 

corporate stock or bonds not to be 
owned i 


6 0 „% 06 00 0 9 % 6 „% „% „% „„ „6 060 „ @®@eee V 
debts, power to incur.......... viii 
limit of power ....... Sierds viii 


laws ........ TETT cece ee . Ii 
police and sanitary regulations en- 
forced bj. ere a 
private property not to be taken for 
ebt of ....... boopis 5 xi 
public money to be deposited with 
treasurer ..... . l 
salary of officers not to be changed 
C xi 

of certain constables to be regu- 
lated by law. . Xi 
seals oh eae . . . XXVii 
special act to amend 


ia th ee oe V 
and levy, 
e ee ccine wie meas vii 


xi 

local power to assess and levy, 
SS AA xi 
term of officers not to be extended 


© 
a E E SE SE EE EE „ „ 0 eo â eoo Cee % „„%„ „ „ „„ „ „ „0 0 


use of publie money by 
a felon 


Municipal Courts. 
legislature may provide for iv 


Municipal Fine. 

appellate jurisdiction of supreme 
rr . iv 

original jurisdiction 
rr !r!rk . . kv 
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Municipal Indebtedness. 
limitations and restrictions on. . viii 6 
(see City; Towns and Villages) 
Names. 
change of, by special legislation 
prohibited EEE E E eee li 28(1) 
Naturalization. 
power of, vested in superior court i 
ee ee ae ee ee eee iv 
Navigable Waters. 
harbor lines, commission to be es- 
tablished to locate xv 1 
ownership of state in beds and 
shores asserted ........ . . . XVII 1 
New County. 
formation may be by special act 
e 3 
restrietions GWG; 88 xi 
Nonjudicial Days. 
certain writs may be issued and 
/// A enerwiess iv 6 
superior courts not open on...... iv 6 
Nonresidents. 
taxation of lands of citizens of 
United States ios $ Ai 2 
Normal Schools. 
included in public school system. . ix 2 
Nuisances. 
appellate jurisdiction of supreme 
S! 2 . . v 4 
original jurisdiction of superior 
O wou er ee a iv 6 
Oath of Office. 
prescribed for judges ..... N 28 
where to be filed. . iv 28 
Oaths. 
administered in most binding man- 
J!; ³ͤðͤA 8 i 6 
of senators in impeachment trials i 
111 AAEE S TR i 
Obligation of Contracts. 
not to be impaired by legislation. .i £3 
Offenses, 
bailable, when not capital........ i 20 
existing, to be prosecuted in name 
/// ·˙» AA ( xx vii 5 
impeachment of publie officers for ‘ 
i Reweeaw ETT, v 
jeopardy, twice in, for same offense, 
forDiddon 64st tosses sas i 9 
prosecution by information or in- 
GictMent .....ceocseesencscnces i 25 
rights of accused [lll i 22 
trial by jury, right of............ i 20 
office. 
acceptance of, under United States 
vacates seat in SO ii 14 
certain postmasters exempt.. . . . ii 14 
bribery, a disqualification for „ii 30 
disqualification of legislators for 
certain civil offices............ ii 13 
ineligibility for legislature....... i 14 
judge, open to Wwhoonn iv 17 
ineligible to other than judicial 
ONCE: ..essssososossesseese. iV 15 


Office (Cont’d). 


legislature may abolish certain 
, dee cteoeGeed 111 25 
religious qualification not to be 
/// ³o¹ Sietere sew care es i 11 
removal from, by joint resolution 
of legislature . F 9 
vacancy in, how fillee. iii 13 
(see Officers) 
Officers. 
abolition of certain state offices au- 
rr eased or ereeies es iii 25 
accountability for fees and money 
collected 6 cicstcratis oo tcndon es xi 5 
county officer ineligible for more 
than two tem xi 7 
township, precinct and district 
election and compensation to be 
regulated by legislature..... xi 5 
who may or may not be salaried 
C ee ee ee eee xi 8 
election of, when no provicion in 
constitution e xxvii 11 
first, under constitution. . . . XXVii 7 
extra compensation prohibited. . . . ii 25 
guilty of felony, when uses publie 
mone dds e xi 14 
impeachment o ß er i 2 
legislative, each house to elect... . ii 10 
local, may be members of legisla- 
ture O eT E ETET ii 14 
militia, appointment or election of 
Teer re ee ee oe x 2 
without salary eligible to legis- 
Alg il 14 
passes, use or acceptance by, for- 
err ĩðĩi li 39 
public moneys to be deposited with 
C xi 15 
recall (amend. 8) [p. 135. i 33 
percentages required (amend. 8) 
f naai i 34 
removable by law, when not im- 
peschable v 3 
salary not to be changed during 
FFV ii 25 
territorial and United States, how 
long to hold ........--.008. xxvii 6,14 
trustees of state institutions, ap- 
pointment of ........ i 1 
use of passes prohibited... . Xii 20 
(see Appointment; County Off- E 
cers; District Officers; Precinct 
Officers; Recall of Officers; 
Salaries; Stato Officers; Term 
of Office) 
Official Acts. 
validation by special laws pro- 
bibi!!! . . :. . . . ii 28(12) 
Omissions. 
in laws, report to governor by su- 
preme judges. . . iv 25 
Opinions. 
of supreme court to be reported. . iv 18 
publication authorized iv 21 
free for publication by any person ' 
ff. ee ee ere iv 2 
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Original Jurisdiction. 


superior court 2 iv 6 
supreme court . Iv 4 
Ownership of Lands. 
prohibited to aliens, except. . ii 33 
Pardoning Power. 
governor vested with, subject to re- 
stri Ctióls 6.654460 st ade yews lil 9 
to report pardons granted to legis- 
lat ure e 11 
Partnership. 
(see Copartnerships) 
Pass. 
grant of, to public officers, pro- 

hibited ..... ee ee ee E E xii 20 
use of, by public officers, pro- 

e inta e 39 
Passenger Tariffs. 
abuses and extortions to be pro- 

DIVING. s.cicd.nencdesee Seeeee ees xil 18 
regulation by legislature authorized 

d ee ee ee xil 18 
Penalties. 
accrued to territory, inure to state 
1. ee eee ee xxvii 3 
incurred, not affected by change in 

Eovyernment .....esescoss.o xxvii 5 
remission by special act prohibited 
ML a ee Ce ee ii 28(14) 
violation of provisions against 

Monopolies ...... err ee xii £2 
Peniten A 
chaplain may be employed for 

(amend. 4) [p. 131 i n 
People. 
political PO wer inherent in 1 1 
power to initiate laws (amend. 7) 

„ cessaucibanseeinebaes ii 1 
public lam ds held in trust for...xvi 1 
ngit of Petition and peaceful eas- 

sem bla ge pene i 4 

to religious liberty ......... vr 11 

to security in homme. i 7 
right! retained not affected by 

grants in constitution i 30 
toleration of religious sentiment se- 

cued to e xxvi 1 
P 
of eleetors to initiate laws (amend. 

o . ii 1 
to recall officers (amend. 8) 
Ip. 135 e 34 

Pemanent School Fund. 

investment of (amend. 1)...... xvi 5 

(see = Common School Fund; 
School Fund) 
Personal Property. 
appellat > jurisdiction of supreme 
PCTVCCCCTT iv 4 
3 from taxation (amend. 
eee 3 . . . vii 2 
Persons 
convicted of infamous crimes, ex- 
cluded from elective franchise. vi 3 
school funds not to be loaned to 
WOME eerie as ce TEE ET A T 5 


Persons Under Disability. 

sale or mortgage of property forbid- 
den to be authorized by special 
law weap ll 

Petition. 

right of, not to be abridged......i 

Police Justice. 

justice of peace may be made....iv 

Police Power. 

counties, cities, towns, townships 


MAY exerciggse rere? o 
Political Power. 3 
inherent in people i 
Pooling. | 
by common carriers prohibited 


@eeeweereeeekeseees8#8e#8 @ @ Terre eee a 


Postmaster. 

eligible to legislature, when...... 11 
Powers. 

executive, vested in governor... . iii 
judicial, where vested .......... iv 
legislative, where vested......... ii 


reserved by people (amend. 7) 
ſp. 183] ii 
pardoning, where vested........lii 
Precinct Officers. 
election, duties, terms and compen- 
sation to be provided for by legis- 
lature ..... FCC xi 
official bonds unaffected by change 
in government xxvii 
territorial, hold office until when 


ee e ee ee ee xxvii 
vacancies, how filled........ 2 . Xl 
President of Senate. 
lieutenant-governor shall be. iii 
temporary presiding officer, when 

choses „ 1 
Press. 


liberty of, secure ddl. 1 
Prices. 
combinations to fix, prohibited. . xii 
Private Corporations. 

(see Corporations) 
Private Legislation. 
prohibited in enumerated cases. . ii 
Private Property. 
not to be taken for public debts 


taken for public or private use, just 
compensation to be made....... 1 

Privilege. 

electors not to be arrested on elee- 
tion day ..... R vi 

irrevocable grant of, prohibited. . . i 

legislative members not subject to 


arrest or civil process......... 11 
militia not to be arrested at 

e Giaecew-Oecaeeaws EE x 
Privileges. 


equal to all citizens and corpora- 
ff! deine odes oe 
hereditary, grant of by state pro- 
hibited 
special, prohibited 
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Probate Court. 
merger in superior court, when 


probate judge to perform duties 
until term expires..........XXVil 


Probate Matters. 
appellate jurisdiction of supreme 
Sourt e 
jurisdietion of superior court 


original jurisdiction of superior 
court se are inoue Saee òbwͤ 


Process. 
authority of superior court extends 
throughout state ....... N iv 


legislators privileged from when. . ii 
state courts may have served on 


lands of United States. XXV 
r ( sx „ 
territorial to be valid T .. XXVil 


Proclamation of President. 
state constitution to go into effect 
Pong soneunesseees keV 


Prohibition. 

appellate and revisory Jurisdiction 
of supreme court iv 

original jurisdiction of superior 
court Saas ees iv 

sale of liquors, separate article (re- 
jected ) 

writs may be issued and served on 
nonjudicial daes N 


Property. 

corporate, subject to eminent do- 
main 

deprivation without due process of 
law prohibited 

personal, exemption from taxation 
allowed (amend. 3) [p. 131]..vu 

private, not to be taken to pay pub- 
Aff A eats xi 


taking for private use prohibited, 


except 

or damaging for public use, not 
without just compensation...1 
taxation to be in proportion to 
Nn 
territorial, to vest in state. 


Prosecuting Attorney. 
election, duties, term, compensation, 


.XXVil 


legislature to prov ide 1 xi 
removal for incompetency, corrup- 
CCVVVTVVVVVVVTPTPTTTTTTVTTCTTTTV netomat iv 


rights of one aceus eee. . iv 


Prosecutions. 
commenced before statehood, how 
conducted 


may be by information or indict- 

ment 
W by change in government 
. . XXVii 


Protection. 
life, liberty and property entitled 


to eeeeeseesvsveese CEE SE E SE % „% EE E E 6% 6% 6 i 


10 
10 


10 


17 


10 


16 
16 


3 


— 
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Protection (Cont'd). 
persons engaged in dangerous em- 


ploy ments, provisions A li 


public arms, provision for safekeep- 


ü! ³ð2ꝗ 8 


Public Administrator. 
may or may not be salaried. 
Public Arms. 


protection and safekeeping to be 
provided. 


Publication. 

amendments proposed to constitu- 
CJJJFFTTTTCTT7TTTVTTT sss oe. XXIII 

liberty of, guaranteed....... jamal 

opinions of supreme court....... iv 

proposed law authorizing state to 
contract debkttũ.t.. Vili 

receipts and expenditures of public 
MONCY ese ß ii 


Public Corporations. 

(see Municipal Corporations) 
Public Debts. 
private property not to be taken 


in payment o 2 . 2 
Public Health. 
laws regulating deleterious occu- 
pations to be passed......... ool 
state board of, shall be created. . xx 
Public Indebtedness. 
municipal limit of........... . viii 
state, limit of.....seccccceces Vill 
exceptions to ..... sae ale . . . Vili 
territorial, assumed by state...xxvi 


(see City; County Indebtedness; 
State Indebtedness; Towns and 
Villages) 


Public Lands. 


disclaimer by state of title to unap- 
propriated 
Granted to state held in trust for 
people 
sale only for full market value 


J) E T E eases xvi 
unappropriated to be subject to con- 
trol of United States...... xxvi 
(see Lands; Granted Lands; 
School Lands) 
Public Money. 


accountability of public officers. . xi 

appropriation for religious worship 
prohibited 

deposit with treasurer required, xi 

statements of receipts and expendi- 
tures to be published......... 

using or making a profit out of, 

felon „ 

(see Money) 

Public Office. 

religious qualification not to be re- 
quired . 


n. E ea ecel 


Public Officer. 
change of compensation sia 
term forbidden 
extra compensation to, prohibited 
eo 2 22ũ2ſ ese eee ere | 


(see Officers) 
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Public Property. 
aot to be applied to religious wor- 
ahi 


Public Safety. 
ground for — of EE 
eorpuunss e 
referendum, bills not subject to 
(amend. 7) [p. 133 
Public Schools. 
establishment and maintenance 
guaranteed .......-.cccceee Xxvi 
sectarian control 
8 .. . . IX, 84; xxvi 
open to all children of state 
i 11 xxvi 
superintendent of publie instrue- 
tion to have supervision......iii 
system to be established by atate 
e % „6006 0 „ 2 6 2 0 0e „%%% % „ 1X 
ineluding what .............1X 
(see Common Schools; Education; 
High Schools; Normal Schools: ; 
Technical Schools) 
Public Use. 
a judicial question i 
property not to be taken for, with- 
out compensation 
Punishment. 
eruel, not to be inflicted..........i 
bribery and corrupt solicitation, 
how punished. il 


Qualifications. 

clectors (amend. 2) [p 131].. 
judges of supreme and superior 
courts 


V 


e e 
members of legislature 8 
each house to be judge of. ii 


religious, not to be required for 
public office 


state offi cers e 
Quorum. 
majority of each house to consti- 
ULE 2260 swe eee ia eee eral! 
less number may adjourn and 
compel attendance .......... ii 
supreme court, majority of judges 
necessaar ggg ee 
Quo Warranto. 
appellate and original jurisdiction 
of supreme court ..... emanates iv 


original jurisdiction of ae 
court iv 


Race. 
discrimination in education on ac- 
count of, prohibited........... ix 


Bailroad and Transportation Com- 
mission. 

may be established by re 
ee re EEES wll 


charges to any point not to exceed 
those to more distant station. .xii 
combinations to regulate produc- 
tion or transportation of com- 
modities prohibited ........xii 


11 


13 


w A A 


22 


ON 


18 


15 


22 


O N 


| Railroad Companies (Cont'd). 
sharing earnings forbidden... . xii 
commission to control may be es- 
tablished 
common carriers, an to legisla- 
tive control 
connection at state line with for- 
eign railroads authorized..... xii 
consolidation with competing lines 
rohibited ......ceeeee- 
delay in receipt and transportation 
of connecting cars forbidden. . xii 
discrimination between telegraph 


companies forbidden ....... Xii 

in charges between persons and 
places prohibited .......... xii 
excursion and commutation tickets 
may be granted............--. xii 
express companies to be allowed 
equal terme xii 
extortion and discrimination in 
rates to be prevented...... . . . ii 


grant of passes to publie officers 
forbidden . ii 
intersecting crossing or connecting 
with other railroads authorized 


% ᷣ EE EARE xii 
meximum rates of fare and freight 
to be established by law. . Xii 
passes, acceptance and use by pub- 
lie officers unlawful............ li 
rolling stock subject to taxation 
and execution sale ace wll 


telegraph and telephone companies 
to be allowed to use right of = 


transfer ‘of cars, when shall 8 


connections for ..... eee „Xii 
Ratification. 
constitutional amendments.. ...XXxXiii 

Fe 6x60 604s 464s bees RK 
Real Property. 
appellate jurisdiction of supremo 

, ke oe ea eee eee s iv 
original ee of superior 


COUT. ²˙ÜmꝛAAA Ä GT oe ees er lV 


Rebellion or Invasion. 
suspension of writ of habeas cor- 


PVC ((( 8 i 
Recall of Officers. 
elective, subject to (amend. 8) 
1111! A nTa 5 
number of signatures parent 1 
percentages required ..........1 
petition for e 
power not exelusivbe. 1 


Receipts and Expenditures. 
account of, to be published.....vii 


Recognizances. 

territorial inure to state...... xxvii 

valid and unaffected by chango in 
government e xxvii 

Records. 

of state officers to be kept at capi- 
CCC iii 


of territorial courts transferred to 
superior courts ..... .Xxvii 


9 6 r O 
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Regents. 


appointment for state institutions 
„„ „eee „% „„ „„ „„ e ¢ o 


Registration Law. 


enactment by legislature required, 
when 


sary 
Release of Debt or Obligation. 
special legisl:.tion prohibited... . ii 


Religion. 

freedom of conscience guaranteed 
(amend. 4) [p. 131]........... i 

juror not to be incompetent on ac- 
count of (amend. 4) Ip. 131]...i 

no person to be molested on we 
count of (amend. 4) [p. 131].. 

toleration in, secured......... in 

witness not incompetent because 
of (amend. 4) [p. 131]........1 


Religious Qualification. 

not required for public office or em- 
ployment (amend. 4) [p. 131. . i 

Religious Worship. 

mode of, not to be interfered with 


7 _ Me E E XXVI 
publie money not to be expended 
for (amend. 4) (p. 131]..... i 


except in case of chapliins for 
penitentiary and reformatcries 


(amend. 4) |p. 131. ery | 
Removal from Office. 
of governor, who to act......... iii 
and lieutenant-governor, who to 
6ẽE„ E EA E sues cuca lil 
impeachment CFP v 


joint resolution of legislature for 
removal 
Officers not liable to impeachment, 


how removeeeedesſeeaa v 
recall (amend. 8) Ip. 136 i 
percentages required .......... i 
Reporter of Supreme Oourt. 
judges to appoilnn . iv 
salary to be preseribed by law.. iv 
Reports. 
decisions of supreme court...... iv 
defects and omissions in the laws 
ere ; P 
1 
apportionment among  countics 
h xxii 
compensation and mileage........ il 
congressional, how and “when to be 
elected a.4i4wesc ase dwatews xxvii 
vote at first election under ter- 
ritorial lag xxvii 
election oob[uß 8 cesail 
number of ......eceeee ee ee il 
privilege from arrest............ il 
from civil process.......... ssal 
qualifications of ................ ii 


reapportionment after each census 


— 


2 2 


28(10) 


e — ee 


Representatives (Cont'd). 


recall, percentages es 
(amend. Ip! oc i 
term Of ieee ii 


(see House of Representatives) 


Representative Districts. 
allotment among counties...... xxii 


Reprieves. 
report of, by governor to legisla- 
ture reer ee er ee | 


Residence. 

absence in public service or at cer- 
tain institutions, not to affect. . vi 

eligibility to office and right of vot- 


ing, how affected by.......... vi 
state officers, where...... r ili 
Revenue. 
failure in, state may incur debt to 

ll!!! asttctoseots viii 


tax may be levied to pay.. . . vii 


Revenue and Taxation. 
corporate property subject same as 
individuasi 656.555 ee gine geese vii 
deduction of debts from credits 
allowed 
exemption of limited amount of per- 
sonal property (amend. 3) 
[p. 181] 
power to tax not to be suspended 
or surrendered 
property to be taxed in proportion 


CC vil 
uniform and equal rate required 
C ee re ee vii 


(see Taxation) 


Review, Writ of. 

appellate and revisory jurisdiction 
of supreme court.......sesese. iv 

original jurisdiction of superior 
VVV e 


Revision of Constitution. 
convention called, to consist of how 


CJ xxiii 

two-thirds vote of each house neces- 
BATY oened ² mA are acer xxiii 

vote on, how provided for xxiii 

Right of Petition. 

not to be abridg eee. sacl 

Right to Asseinble. 

not to bo abridg ede. . 1 

Right to Bear Arms. 

not to be impaired..... ere re ee i 

restriction on employment of armed 
men by private persons ...... . 1 

Right of Way. 

appropriation of property for....i 

Rights. 

declaration oꝛU ůũ ii i 

enumerated, not to affect others re- 
COINCO) 6 245 eens EE EER i 

existing, not affeeted by change in 
government! xxvii 

initiation of laws (amend. 7) 
CCC 11 


t9 


11 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Road 
wacancy in office, how filled.....xi 


(see Highways; State 
Streets and Roads) 
Rolling Stock. 
personal property, subject to taxa- 
tion and execution sale. ii 
Bales of Court. 
assignment of business of superior 
court under . iv 
judges of superior courts to estab- 
FHC ee 


Rules of Proceedings. 


each house to determine. 


Roads; 


ere $ | 


Sailors. 
excluded from enumeration or in- 
habitants @#eoe#s E 00 6 . 


Salaries. 

change in, elt term, prohibited 
2 6 2 6 „ „% „% „% 6 „ „% ene ee 11 

elerk of supreme court. j 

constables in certain cities. TEES Si 


county, township, precinct and dis- 


triet cee Xi 
judges of supreme and superior 
VCC . . . iv 
how and when pay able . iv 


increase or diminution during 
term forbidden 
justice of peace in certain cities. .iv 
reporter of supreme court....... iv 
state officers, increase or diminu- 
tion during term prohibited. .iii 


attorney generals . 111 
aer wes mers ii 
commissioner of public lands. . iii 
governer S iii 
heutenant-governoeor iil 
secretary of state ............ ill 
superintendent of publie instruc- 

fill 
treasurer r 

Sanitary Regulations. 


county, eity and town may enforco 

Schools. 

maintained partly by public funds 
to be free from sectarian con- 


On 
= de e NO fu 
CO CORO GA © © hm Nn a 


FCC n 4 
publie school system, what included 
jj ix 2 
(see Common Schools ; Educa- 
tion; High Schools; Normal 
Schools; Public Schools) 
School District. 
authority to contract debts..... viii 6 
School Elections. 
women may be permitted to vote 
PEE TE eee eee VI 2 
School Fund. 
applied 3 to common 
3 ee ena 2 
apportionment. by special act for- 
bidde n. 11 28 (7) 


School Fund (Cont'd). 


enlargement authorized ......... ix 
interest of, applied to current ex- 
pensees e ix 
investment, what securities. eaves xvi 
loans to private persons or corpora- 
tions forbidden ......... cane kvl 
losses from, how made good.... i 
sources from which derived...... 


(see Common School Fund; Per. 
manent School Fund) 


School Lands. 
sale, manner ob.. XVI 
Seal. 
state, design ou xviii 
custodian, secretary of stato to 
DO arondat oa esses 1 
superior courts, design of..... Xxvii 


territorial court, county and mu- 
nicipal officers, to be seals under 
state (EE EE EE 0 ( EE SE SE EE SE EE EE EE 3 E SE DE EE XxXvii 


Seat of Government. 
location, how determined....... xiv 
election under N 
form of ballot. EOP s.s... Xvi 
majority vote necessary... ...Xiv 
provision for determination if no 
choice at first election...... xiv 
permanent location, Low changed 


temporary, to be located where. .xiv 


Secrecy. 

in legislative proceedings, how = 
f 54s. ee ewe ewes 

of ballot, to be secured at A 
tions e 


Secretary of State. 
acts as governor, When 
succession APR 6) [p. iia] 


E seen 
bureau of statistics, etc., to be es- 
tablished in office of..........li 
Güte. wesw 
on initiation of laws (amond. 7) 
[p. 133] 5 
election pee a 
records to be kept at capital. 
residence to be maintained at 5 


of government 2 iii 
,,, ween sesweswans waas I 
seal of state to be kept by.. . iii 
term of office sisicsicsseiciisss li 


Sectarian Control. 
public schools to be free from. .xxvi 


ty. 
of individual rights, what is esscn- 
tial 
of person in private affairs and 


bemese e i 
Senate. 
advice and consent to appoint- 


ments by governor...... . . iii 


e n cc 0 
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INDEX TO STATE CONSTITUTION. 
(References are to Articles and Sections.) 


Senate (Cont' d). 
impeachments tried b 


ie 626 Ces eae d 


conviction requires two-thirds 
VOTO cwawed wae wteeuen — . 
legislative powers vested in. ii 
number of senatorsLsss ii 


presiding officer in absence of 

lieutenant-governor ........... ii 
quorum, majority to constitute. . . ii 
reapportionment after each census 


(see Legislature; Senators) 


Senatorial Districts. 

allotment of counties ......... xxii 

convenient and contiguous territory 
e 38811 

numbering to be ccnsecutive....il 

representative districts not to be 


, 
Senators. 
allotment ol 2 ii 
a pportionmentt e 
compensation and mile age. ii 
SAetiosss 8 e 
impeachments tried bů v 


oath or affirmation required in.. v 
two-thirds necessary to conviet 


e ©. oeoo 9 0 E E E 80 re eee ee ee re, d 


number F 
privilege from arrest errs 

from civil process. saali 
qualificationVsssss ii 


reapportionment after each — 

recall, percentages required (amend. 
8) [p. 135].. — .. 4 

term of office. e S 
(see Senate) 

Separate Articles. 

submission for adoption or rejec- 


ff.. eons .. . . XXVii 
form of ballot ............6. xxvii 
prohibition (rejected)...... xxvii 
woman suffrage (rejected) 

CC e ii 

Sessions. 
legislative, length of.. .. ii 
biennial .........- E E E tees ii 
time of n may be 
, li 
each house to be open eee li 
except when secrecy required 
EEE EE eceudcaiwre ii 
special, may be convened by gov- 

/// A esses sews iii 

Sewers. 


power of cities to contract debts 


for 6 „e %% O O E %s R 
Sex. 
educational privileges, no distinc- 
tion on aceount o. ix 


denial of franchise on account of, 
legislature mey provide against 
in school elections...........Vl 

Sheriffs. 

accountability for fees and moneys 


—— do 
S8 o- 88 O OO mH 


ak w 2 


Sheriffs (Cont' d). 

duties, term and salary to be pre- 
ecribed 

election to be provided for by legis- 


laturee . Xi 
Shores and Beds of Navigable 
Waters. 


assertion of state ownership. . . Xvii 
disclaimer by state where patented 


b EE EE EE SE EE SE EE SE EE EE 


except in cases of fraud. . XVii 


Soldiers. 
excluded from enumeration of in- 
habitants 
quartering in private house forbid- 
F o 
except in case of wer 


Soldiers’ Home. 
admission granted to state militia- 
men, Union soldiers, sailors and 


marines % EE E EE E EE EE E E E O „ E @ ee @ o „X 
maintenance by state to be pro- 
vided for ........ FFF x 


Special Legislation. 
prohibited in enumerated cases. . . ii 


Special Privileges. 
grant of, prohibited. 
invalid, when ..... 
Special Taxation. 
local improvements in cities may be 
constructed by means of.. vii 
Speech. 
liberty of, guarantee td. 1 
Standing Army. 
not to be kept in time of poace...i 
State. 
boundaries XXIV 
cession to United States of exclu- 
sive legislation over certain 


2 6e 66 6 „ „ „ „ 411 


CCC T xxv 
reservation of right to servo 
FPPFCVCCVCCCCCCCCTGCCCTC˙T0TC—TC—T—ͤ—Z5A ees XXV 


compact with United States..xxvi 
congressional districts, division 


JJC oe ea eee xxvii 
convict labor not to be let out by 
ont y .; il 


corporations, ownership of stock in 
Or loaning credit to, prohibited 


@e@eee*ese*ees83ser#eesef8e~eeeese#ee#ee##?¢@6 e 
eredit not to be loaned....... viii 


criminal prosecutions continued in 
name of state on change of gov- 
ernment ..... eee eeneee o ot] 
debts, fines, penalties and foi feit- 
ures, accrued to territory inure 

to stato e ee e 
power to contraet .. viii 
limitation on power viii 
money raised, how applied. .. viii 
disclaimer of title to government 


or Indian lands. xxvi 
division into scnatorial and repre- 
sentative districts .......... XXil 


education, duty to provide for all 
children 5 eras al Siena a E EER, > 
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INDEX TO STATE CONSTITUTION. 
(References are to Articles and Sections.) 
| State Officers (Cont’d). 


State (OCont’d). 
harbors, restriction on sale of lands 
or rights re. xv 
Indian lands, when taxable.. . . . XXvi 
lands granted to, held in trust for 
people —— 
ownership of beds and shores of 
navigable waters asserted . . . Xvii 
publie schools, assumption of duty 
of establishin 


suits against, legislature to au- 
thorize 


taxation, power to tax corporations 


not to be surrendered........ vii 
territorial debts and es as- 
sumption by ........ ‘gine > p 
property passes to state....xxVii 


timber and etone on state lands, 
sale of 
title in lands patented by United 
States disclaimed by........XVii 
validation of void official acts rma 
= by special law as against 
* Auditor. 
(see Auditor) 


State Board of Health. 
legislature to establish.........XX 


State CapitaL 

location, how made...... TETS civ 
change of, method ...... oe . XIV 
(see Seat of Government) 

State Courts 


jurisdiction of actions in territorial 
courts to be assumed by....xxvii 

State Indebtedness. 

annual expenses and state debt to 


be met by taxation..........Vil 
hmit of aggregate debt........ vili 
inerease allowed to repel invasion 
ee ee ee eee viii 


also for single work or object, 
after submission to vote. viii 
losses in permanent school fund 


assumed as state debt........ ix 
state may contract debts to meet 
ff viii 


State Institutions. 

oficers appointed by governor, with 
advice of senate........ Prey oot 

support by state required.. . iii 

State Land Commissioner. 


(see Commissioner of Public 
Lands) 


State Lands. 
(see Lands; Publis Lands) 
State Militia. 
(see Militia) 
Statement of Receipts and Expendi- 


annual publication required.. . . vii 

8 Officers, 

abolition of certain offices, er 
granted legislature ....... ei 


1 
2 
1 
1 
4 
1 
26 
4 
8 
4 
3 
2 
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compensation not to be changed 
during term, nor extra granted 


elections to be quadrennial...... vi 
contested, legislature to decide 
first ‘under constitution, how and 

when 


e xxvii 
ties to be settled by legislature 
EE T e 
ier e 
impeachment, who liable to v 
information to be furnished to gov- 
ernor in writing by........... lil 
Passes, acceptance and use ee 
Hib1 ted... cssscecssess xii, § 20; 
ualiflea tions iii 
records, to be kept at seat of gov- 
ernmenntntntiiek„é iii 
residence of certain, at state capi- 
„CCC R lle 
salaries (see Salaries) 
terme N eer! 
State Offices. 
abolition of certain, permitted. . . iii 
eligibility to e Ah 
State Reformatories. 
employment of chaplain for 
(amend. 4) [p. 131].........e1 


State Roads. 
opening by special law permitted 
„ „ 0 e % e b „ „ 0 % cls 
State Seal. 
description and custody.........Li 
State School Tax. 
applied exclusively to common 
BChoOols ..cccccscccsenccececceld 
State Taxes. 
(sea Taxation) 
State Treasurer. 
(see Treasurer) 
Statistics. 
bureau of, to be established. . . ii 
Statutes. 
enacting clause, style of. 1 
when take effect......... errr: 5 
(see Acts; Bill; Laws) 
Stockholders. 
consent necessary to increase of 
corporate stock ......++..0eeXhk 
joinder ag parties defendant in 
actions against corporation. . . ii 
liability for corporate debts. . . . Xii 
double in banking, insurance er 
joint stock companies.. 
(see Corporations; Stock of ‘Gor 
porations) 
Stock of Corporations. 
counties, cities, etc., not to own 
F Gee TT TET e 
fictitious increase void. ii 
increase allowed only under gen- 


eral lau xii 
with consent of majority of 
stockhold ers 1 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Stock of Corporations (Cont’d). 
issued only to bona fido — 


(see Corporations; Stockholders) 


Stone. 
sale from state lands authorized 
ee SE SE E E E EE SE SE SE EE EE SE SE Ei eo BE SE SE SE EE EE 0 Xvi 


Streets and Roads. 

extension over tide lands per- 
fr. ree o d 

opening under special laws pro- 

hibited except state roads. . ii 

(see Highway; Stato Roads) 

Students. 

residence or absence does not affect 
Tight tO dee. vi 

Suffrage. 

crimes against, legislature to pro- 
vide for (amend. 2) [p. 131]..vi 

denial on account of sex, legisla- 
ture may provide against ar 
school electiockrs 

oxercise of right to be free, equal 
and undisturbed .....cccessees i 

persons entitled too vi 
excluded fron vi 

woman suffrage, separate article 
for (rejected) ...... DAPET © Vil 

Suits Against State. 

legislature to make sii for 


Superintendent of Public Instruc- 
tion. 


ltr.. “ iii 
election scscse asa eteeseeeiwees iii 
records to be kept at seat of gov- 
ernment e eee lii 
, Topar lil 
succession (amend. 6) [p. 132]. . iii 
term of offihl ca iii 
Superior Court. 
assignment (first) of judges to 
Guntie eo rkik iv 
clerk of, n clerk is ex officio 
/ / ees iv 


court commissionors, appointment 


#*eeeee#ese¢8eeee?esss¢6 (E EE EE E E E E E E E E @ iv 


// ⁰· AAA on senna iv 
decisions of causes to be made 
within ninety days 1V 
election and districte........... iv 
first, contests to be determined 
rr. rton niis xxvii 
eligibility to iv 
grand jury summoned only on 
order of judge i 
judge, one for each county... . . iv 
each, where more than one, in- 
vested with powers of all.. . . iv 

pro tempore, when authorized 
J ³˙ nore aes ease dowel ¥ 

sits in any county, when. PEE a 
term of office ........ 8 
judicial power, vested in........ iv 


unn original and . 


Superior Court (Cont'd). 


open, except on nonjudicial days 


% iv 
probate courts, keel jurisdic- 
tion over ...... .Xxvii 
—, when to be assumed 
333 . XXvii 
process extends to all parts of state 
Tee ee ee EE iv 
report to supreme court defectes in 
8 i E E E E eae ee lv 
2s Ar . . . 10 
salaries of judge iv 
BOG), 65606656 Dis eeeeda es sses XXVII 
4 sessions and distribution of business 
%% eee ee ee eee iv 
territorial causes and records pass 
JT. Beans ences xxvii 
1 ! vacancies, governor to II.. iv 
writs, power to issue iv 
Supreme Court. 
Ð | chief justice, how determined. . . iv 
classification of judges by lot. .. iv 
a one class vacates seats every two 
VATS. sess ieee lv 
3 | clerk to be appointed.....eeeees1V 
7 court Of record iv 
1 decisions to be in writing and 
P state ground iv 
epartments of court may be pro- 
26 Mae! „ 
election of judg ess. iv 
eligibility to office............ iv 
22 | judges, court to consist of five. . iv 
1 number may be increased.....iv 
Balaries ....... e e iv 
24 term of office ..... verre rere bf 
22 | judicial power vested in. scale 
10 | jurisdiction, original and appel- 
3 CJ) EE = 
open except on nonjudicial days.. 
opinions to be published........ iv 
§ | quorum, majority of judges to form 
and pronounce decisions ...... iv 
26 | report of defects in lawes to be 
made to governor . iv 
¢3 reporter to be appointed.........iv 
1i WSCal. pesisire no kereket . . . XXVIiIi 
sessions to be held where. Sinaia iv 
90 | territorial supreme court, when ju- 
5 risdiction over causes passes te 
state eourt . xxvii 
12 | Vacancies, governor to fill. iv 
17 | Supreme Court Clerk. 
a (see Clerk of Suprome Court) 
5 Supreme Court Reporter. 
(see Reporter of Supreme Court) 
5 | Supreme Law. 
constitution of United States is. . i 
7 | Surgery. 
5 | Practice of, to be regulated by law 
112 e e ak enee aac soser >: 
Surveyor. 
6 | may or may not be salaried officer 
6 eo eT ae ee ee ee 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Swamp and Overflowed Lands. 
disclaimer by state of title to pat- 


ented ........ N xvii 
Taxation. 
annual tax for state debt and ex- 
penses may be levied......... vii 


assessment or collection by special 
laws prohibited .............. li 
cities, power, to assess and collect 
local taxes 
corporate property subject to, same 
as individual 
counties, power to assess and col- 
leet local 
deduction of debte from credits el- 
C can tesan vii 
deficiencies, state tax may be levied 


% tronsate aes ass e vii 
exemption from, allowed certain 
propertʒꝛꝛꝛ vii 

of certain amount e 
(amend. 3) 1 . vii 
Indian lands, When xx vi 


United States lands, when. .xxvi 
expenses of state and state debt, 


annual tax for . vil 
Indian lands, patented, how taxed 
ee ee ee ee xxvi 
— appellate, of supreme 
C iv 

original, of superior court..... iv 
law o_o tax must state ob- 
ject . oo eee VAL 


levy only j in pursuance of law. vii 
proceeds applied only to object 
stated vii 


i . xi 
municipal corporations ‘vested with 
power for general purposes a 
local improvement 
nonresidents, lands of, ~~ taxed 
ö ee .Xxvi 
property subject. 6 ee vii 
1 stock of railroads ee 


vate purposes, “payable into ey 


ury in money only ee ee vii 
taxes, no commutation of county’s 
proportionate share Ii 


zurrender of state’s power to tax 


Corporate wn prohibited 
vii 
towne, Dower to assess and collect 
„„ nn arire aneka xi 
Uniformity required in respect to 
persons and property........ vii 
Technical Schools. 
included 8 3 school 3 
er rey © < 
— and Telephone Com- 
Kana carriers xii 
‘onstruction of lines authorized 
eRe ences POR § eee ~ eeose xii 


28(5) 
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Telegraph and 
panies (Cont' d). 

delay and discrimination in ee 
dling messages prohibited. 

eminent domain, right extended es 


Telephone Com- 


xii 
rights of way, railroads must allow 
use for construction of lines. .xii 


Tenure of Office. 


county officers ineligible for more 
than two terms in succession. .xi 
in office at adoption of constitu- 
tion, how long to hold...... xxvii 
extension of term not to be ore 


Term = Office. 


attorney general 
auditor of state ere 
commencement of tern iii 
of first officers elected under con- 
stitutilonꝝ.tQ.. 
commissioner of public nds. . iii 
county, district, precinct and 
township officers FF 
governor ........ o 
judges of supreme court. iv 
of superior couriri.. 
lieutenant-governoor iii 
Officers not provided for ‘in con- 
stitution, legislature to fix. .xxvii 
representatives sesocosoososoooo oll 
secretary of state —2—2*ꝛ . . jii 
senators ETETETT 
superintendent ‘of public instruc- 
tion ..... e a a e 


Territory. 
accrued debts, fines, ete., inure to 
state ..... o XX 
bonds and recognizances given to, 
pass to state vii 
courts of, continue until when 
F .. XXVii 
causes transferred to state courts 
. E E T xvii 


debts of, assumed by state. . . Xxvi 
existing rights, change in form of 


government not to affect. Xxvii 
laws to remain in force...... — 
except those — tide lands 
eee see 06 „% „% „% % „ 6 6 „0 „ „XIVvii 
liabilities, assumption of, by state 
775 E ee »XXVi 


officers to hold until superseded by 

state officers .. XXVii 
process to be valide. xxvii 
property of, to vest in state. .xxvii 
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INDEX TO STATE OONSTITUTION. 
(References are to Articles and Sections.) 


Testimony. 
accused not required to testify 
against himeelf ........ ey | 
except in case of bribory......21 
compulsory in cases of corrupt 
Gleise lens li 


treason, what necessary for convic- 
VVV 
weight of, not affected by roligious 
belief 
(see Evidence) 


Tide Lands. 

ownership by stato asserted. ..xvii 

strects may be extended over, by 
municipal corporations ..... 

title to lands en 88 
F AA xvii 

vested rights may be asserted in 
courts Xvii 


Tide Waters. 
control and regulation within har- 
DOr ses. SV 


Timber. 

sale of state lands, how........xvi 
Timber Lands. l 
sale of, when valid............XV1 
Title. 

assertion by state in tide lands 


PC xvii 
disclaimer by state to patented 
lands Xvii 


Tolerance. 
secured in matters of religious 
sentiment . . -XXVI 


Toll. 

appellate . of supreme 
court 

original Jurisdiction of superior 
court „„ 


Towns and Villages. 
amendment of charter by special 


act, prohibited ............0-- ii 
corporate stock or bonds not to be 
Owned ß,. sasas ViN 
credit not to be loaned, except. .viii 
indebtedness, limitation on viii 
increase, ai and restrictions 
F/ ee AT viii 
ümit may be exceoded for eet 
light and sewers........... 
moneys to be deposited with sisi 
ULE peent toporo ee ea eees xi 


use of, by official, a felony .. . . XIi 


Officers, salarics of, not to be 
changed during term........ xi 
term not to be extended...... xi 


organization under general laws re- 
quired 
police and sanitary regulations m 


be enforced ..... eer rr re 
taxation, power ob xi 
local, legislature not to impose 
e xi 


(see Municipal Corporations; Mu- 
nicipal Courts; Municipal Fine) 
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pad fund 
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Townships. 
county may adopt township form of 
organization by majority vote 


% ⁵⁵ͤ—V 8 ree e 
local affairs to be managed under 

general laws xi 
Officers, election, duties, terms, 


compensation to be prescribed by 
legislatunnnnet 
police and sanitary regulations, 
power to enfor ee xi 
salaries of officers not to be changed 
during term ......... ....00.. xi 


vacancies ‘in Office, how filled... = 


Transportation Companies. 

commission to regulate may be es- 
tablished Xii 

common carriers, subject to legisla- 


Pcl control! xii 
scrimination in char ro- 
hibiteeeeelltl cee aoe : > xil 
excursion and commutstion ang; 
may be issuede . 
passes not to be granted publie 
r Xii 


pooling earnings prohibited.. . . Xii 
(see Railroad Companies) 


Treason. 

acts constituting ........cccescece i 

evidence necessary for conviction 
„% ae ee ee i 

Treasurer. 

duties coerce 2 „ „6 „ 6 6 F 

election ( l 


„iii 
records to be kept at seat of gov- 


Oro Mment vcssisaesincsiorir eni lii 
residence must be at seat of gov- 

ernmenntt n 
ff... ees . .. . . ßkii 
succession (amend. 60) . . iii 
term of office : ii 
Treasury. 
moneys collected by municipal “er 

cers to be paid into 


paid out of state, when and an 
Trial by Jury. 
number of jurors in courts not of 
record ..... F N 
right of, remains inviolate . i 
Waiver in civil cases 1 
verdiet by less than twelve may be 
authorized in civil cases.. ji 
Trustees. 
appointment for state institutione 
-Xiii 


forfeiture of property and franchise 
may be enforced..... 2 ˙ q . Xii 

prohibited under penalty... i 

Twice in Jeopardy. 

not to be subjected to for eame 
offense ........ eee eT | 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Uniformity. 
in system of county government st 
be provided for..... . 


in taxation, required. dll vii 


United States. 
eompaet of state with........ xxvi 
consent of, necessary in disposing 
of certain lands xvi 
constitution is supreme law of land 
i i 
office under, acceptance vacates seat 
in legislature 
oficers for territory hold until 
superseded by state 
taxation of lands of, not to be im- 
posed .. Xxx vi 
title to unappropriated lands re- 
mains ind ees xxvi 
(see Congress; Federal Officers; 
Forts; Dockyards, ote. ; Indian 

Lands) 


ose „„ „% „% „% „% „% „„%7ß.e6 „ 


Vacancies in Office. 
county, township, precanct and road 
district filled bY es commis- 
sioners xi 
judges of supreme and superior 


courts, governor to fill........ iv 
legielature, writs of election to be 
issued by gOVErDOP...esosonee. ii 
state, filled by governor until next 
election e 
Validating Acts. 
relating to deeds, ete., by special 
laws, prohibited P ii 


Validity of Statute. 
phoned jurisdiction of supreme 


court . e %%% „„ „e eee een iv 
Verdict, 
number of jurors may be less than 
twelve in civil cases....... er 
Vested : 
in tide lands, protected........xvii 
Veto. 
governor has | ie 2 


two-thirds vote ana a 88 
bill over .... 


i 


mae e. 
see Towns and Villages 
Vital Statistics, i 

bureau of, to be created......... xx 
Vote, 


0 
ee EE ß ß 


XXvii 
e and referendum (amend. 


'egialative el elections to be viva voce 


persons entit 
tay tito" (amond. 5, 


4 
2,9 


2 


do do O 


1 


Vote (Cont'd). 
not entitled too vi 
registration a prerequisite, when. vi 
residence of certain persons not to 
affect right 
school elections, women may be 


given right ........cccecees vi 
(see Elections; Electors) 
Voter. 
absence of certain persons not to 
affect rights as vi 
exempt from military duty on elec- 
/// AA vesewe anas vi 
privilege from arrest, When. vi 
qualifications of (amend. . vi 


(see Elective Franchise; Electors) 


Water and Water Rights. 


appropriation for irrigation, etc., 
declared a public use......... xxl 
Municipal corporations, power to 
contract debt for.......... . . viii 
restrictions on sale by state. . . Xv 
Wharves. 
harbor areas to be leased for, under 
general laws xv 
limit of term of lease......... xv 


(seo Area Reserved; Harbors; 
Navigable Waters) 


Wills. 


validation by special law pro- 
hibited . *e@eee sceeeeeesenvneeneaseenes 11 


Witness. 

erimination of self in MRE 
Cases compulsor gn 

not compelled to testify against 
„ sac eveus casa satin nses 

number necessary for conviction in 
treason 

religious belief not ground of com- 

Pstene xd e 

(see Testimony) 

Woman Suffrage. 

adopted (amend. 5) [p. rag aa 

denial in school elections may 


provided against ............. 
separate article submitted Fi 
eee xxvii 


Worship, Religious. 

freedom guaranteed .........ss.. I 

Writs. 

issuance and service on nonjudicial 
days 

jurisdiction of supreme court... iv 
of superior court. iv 

of election, power of governor to 
e E 11 


Yeas and Nays. 
allowing introduction of bills within 


ten days of adjournment...... il 
entered on journal, when........ li 


taken on final passage of bills... .ii 
on passage of emergency clauses 


(see Ayes and Noes) 
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CODES OF PROCEDURE 


OF THE 


STATE OF WASHINGTON 


TITLE L 


COURTS. 
CHAPTER I.—THE SUPREME COURT. 


Jurisdiction—Powers incident to ap- 
pellate jurisdiction—Writ of ha- 
beas corpus. 

A eourt of record—General powers. 

Courthouse and rooms—Furnishing. 

Always open—Sessions. 

Effect of adjournments, 

Style of process. 

The seal. 

Two departments—Assignment of 


Judges—Quorum. 


9. 
10. 
11. 


12. 
13. 


14, 


e 


Apportionment of business—Order 
for hearings en banc. 
Decisions of department—Finality 
—Rehearings. | 
Hearings en banc—Quorum—Final- 
ity of decision. 

Acting chief justice. 

Rules of practice and form of 
process. 

Effect of judgment. 


CHAPTER II.— SUPERIOR COURTS. 


Original jurisdiction of superior 
courts. 
Naturalization of aliens. 
Appellate jurisdiction. 
Courts of record—Always open— 
ons, 
Effect of adjournments. 
Judge of another county to sit— 
ignation by governor. 
Sessions held at request of another 
judge. 

Number of sessions at same time— 
Effect of acts of visiting judge. 
Expenses of judge called to an- 

other county. 
Jurisdiction—Process— Venue. 
Process, to whom directed. 
An a to establish uniform rules. 


Limit of time for decision. 
Judges pro tempore—Appointment 
—Oath—Compensation. 


41. 


43. 


42-5. 


42-6. 
42-7. 
42-8. 
42-9. 


42-10. 
42-11. 
42-12. 
42-13. 


Powers of judge in other counties 
of his district. 

Decisions and rulings out of his 
own district. 


Official court reporter—Appoint- 
ment—Term—Removal—Bond. 

Duties of reporter. 

Compensation of reporter. 

Additional fees to be paid re- 
porter. 

Transcript of notes—Fees—Crim- 
inal cases. 

Transcript accorded verity. 

Subsequent transcript. 

Reporter pro tem. 

Court amanuensis—Compensation. 

Court files accessible to reporters. 

Office expenses. 

Substituted reporters, 

Application of act. 


CHAPTER III.—JUSTICES’ COURTS. 


General powers of justices of the 
peace. 

Jurisdiction in civil actions and 
Proceedings, 

Restrictions on civil jurisdiction. 

Jurisdiction in criminal cases— 
Cities of first and other classes. 
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47. 


48. 
49. 


Territorial jurisdiction of justices 
—Residence. 

Office, where held—Process. 

Not to office with an attorney, 
except. 


50. 


52. 


53. 
54. 


55. 
56. 


57. 
58. 


59. 
60. 
61. 


61—1 0 


70. 


71. 
72. 


73. 


82. 
83. 


89. 
90. 
91. 
92. 
93. 
94. 
95. 


96. 
97. 
98. 
99. 


113. 
114. 


118. 
129. 
130. 


COURTS. 


CHAPTER IV.—MAGISTRATES. 


Definition of magistrate. 


51. 


Who are magistrates. 


CHAPTER V.—POWERS AND GENERAL PROVISIONS, 


Powers of courts respecting con- 
duct of judicial procecdings. 

Court may punish for contempt. 

Judicial officer defined When dis- 
qualified. 

When may act as attorney. 

Judge as distinguished from àa 
court. 

Powers of judicial officers. 

Judicial officer may punish for 
contempt. 

Judges to exercise certain powers. 

Inferior judicial officers—Powers. 

Legal holidays. 

Holiday follows Sunday. 


62. 
63. 
63-1. 
64. 
65. 
66. 
67. 


68. 
69. 


Labor Day. 

Lincoln’s Birthday. 

Columbus Day. 

No courts on legal holidays, ex- 
cept, etc. 

Sitting deemed adjourned over 
legal holiday. 

Proceedings may be adjourned 
from time to time. 

Proceedings not to fail for want 
of judge of court. 

Court may provide rooms, ete. 

Proceeding when mode not pre- 
scribed. 


CHAPTER VI—COUNTY CLERKS—CLERK OF SUPERIOR COURT. 


Bond of clerk—Conditions—When 
filed, etc. 

Amount of bond. 

New bond, when may be required 

—Penalty for failure to file. 

Office—Where kept—When to be 
open. 


75. 
76. 
77. 
78. 


81. 


Books to be kept by county elerk. 

Custody and delivery of books, ete. 

Powers and duties of clerks of 
supreme and superior courts. 

* appointment and powers 
of. 

Clerks not to practice law. 


CHAPTER VII.—REFEREES AND COURT COMMISSIONERS. 


Referees—Definition and powers 
of. 

Court commissioners — Appointment 
—Qualifications—Term of office. 


85. 
86. 
87. 
88. 


Powers of commissioner—F ees. 
Revision by superior court, 
Salary. 

Oath. 


CHAPTER VIII. JURORS. 


Jury, definition of. 

Different kinds of juries. 

Grand jury, defined. 

Petit jury, defined. 

Jury of inquest, defined. 

Qualification of jurors. 

Persons exempt—Preparation of 
lists—Claim of exemption by 
women. 

Jury list—Yearly revision. 

Jury terms—Jury how drawn. 

Grand jurors—How drawn. 

Additional names—Open venire. 


Powers and duties of attorney 
general. 

Prosecuting attorneys defined. 

Appointment by the court. 


100. 
101. 
102. 
103. 


104. 
105. 


106. 
107. 
108. 
110. 
111. 


115. 
116. 


Excused from service. 

Separation of jury. 

Felon not competent. 

Who are exempt—Effect of dis- 
qualification on verdict. 

Public interest as excuse. 

Drawing in certain counties in eb- 
sence of judge. 

Irregularities do not invalidate. 

Proceedings when venire set aside. 

Sheriff to summon jurors. 

Venire to fill incomplete panel. 

Juror not to be summoned twice in 
one year. 


CHAPTER IX.—ATTORNEY GENERAL AND PROSECUTING ATTORNEYS. 
112. 


Deputy prosecuting attorneys— 
Appointment. 

General powers and duties of 
prosecuting attorneys. 


CHAPTER X.—ATTORNEYS AND COUNSELORS AT LAW. 


Attorney and counsel defined. 

Duties of attorneys and counselors, 

Authority of attorneys and coun- 
selors. 


131. 
132. 
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Proceedings when attorney ap- 
pears without authority. 

Attorney may be required to show 
authority. 
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133. Change of attorneys. 139-9. Admission on Accredited Certifi- 
134. Notice of change and substitution. cate—Definition. 
135. Proceedings on death or removal 139-10. Approved Schools—Credits. 
of attorney. 139-11. Registration and Course of Study 
136. Lien of attorneys. Outside Approved School. 
137. Proceedings to compel delivery of 139-12. Oath Before Admission. 
papers. 139-13. Fee on Admission. 
138, Proceedings where lien exists. 139-14. Disbarment or Suspension — 
139-1. State Board of Law Examiners— Grounds. _ 
Appointment—Term — Compensa- 139-15. Code of Ethics. l 
tion. 139-16. Complaints and Hearings Thereon. 
139-2. Secretary, Records and Meetings. 139-17. Proceedings upon Hearings—Du- 
139-3. Applications to Practice—Certifi- ties of Prosecuting Attorney— 
eation—Admission. Witness Fees and Costs. 
139-4, Qualifications of Admission to 139-18. Supreme Court — Hearings and 
Practice. Judgment. 
139-5. Practice of Law—Restrictions— 139-19. Forms, Rules and Regulations. 
Associates of Prosecutor. 139-20. Annual Registration — Fees—Fail- 
139-6. Affidavit upon Application. ure to Register Effect. 
139-7, Residents of Another State. 139-21. Record of Attorneys. 
139-8, Board to Investigate and Recom- 139-22. Violations. 


mend. 


139-23. Repealing Clause, 


CHAPTER I. 
THE SUPREME COURT. 
Judges of: See “State Officers,” § 11035 et seq., infra. 
Clerk, reporter, etc.: See “State Officers,“ § 11055 et seq., infra. 


§1, Jurisdiction—Powers Incident to Appellate Jurisdiction—Writs of 
Habeas Corpus. 

The supreme court shall have original jurisdiction in habeas corpus 
and quo warranto and mandamus as to all state officers, and appellate | 
jurisdiction in all actions and proceedings, excepting that its appellate 
jurisdiction shall not extend to civil actions at law for the recovery 
of money or personal property. when the original amount in contro- 
versy or the value of the property does not exceed the sum of two 
hundred dollars, unless the action involves the legality of a tax, impost, 
assessment, toll, municipal fine, or the validity of a statute. The su- 
preme court shall also have power to issue writs of mandamus, review, 
prohibition, habeas corpus, certiorari, and all other writs necessary and 
proper to the complete exercise of its appellate and revisory jurisdic- 
ton. Each of the judges shall have power to issue writs of habeas 
corpus to any part of the state, upon petition by or on behalf of any 
person held in actual custody, and may make such writs returnable 
before himself or before the supreme court, or before any superior court 
of the state, or any judge thereof. [L. 90, p. 322, §6; 2 H. C., §1; 
Const., Art. IV, § 4.] 


* in 22 Wash. 362; 32 Wash. 53; 
— 511; 41 Wash. 152; 51 Wash. 
Jurisdietion of the supreme court de- 
pendent on validity of statute or ordi- 
b. 4 2 See Remington’s Digest, App. & 
1 6; Doty v. Krutz, 13 Wash. 169, 
a 17; Jacobs v. Puyallup, 10 Wash. 
8, 38 Pae, 994; Huber v. Brown, 17 
4 48 Pac. 412; Cox v. Holmes, 
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14 Wash. 255, 44 Pac. 262; Shook v. 
Sexton, 37 Wash. 509, 79 Pac. 1093: 
Sherman v. Eastern & Western Lumber 
Co., 56 Wash. 69, 105 Pac. 166. 


Dependent on legality of tax, asscss- 
ment or fine: See Remington’s Digest, 
App. & E., $27; Hansen v. Nilson, 17 
Wash. 606, 50 Pac. 511; Thomas v. Lin- 
coln County, 41 Wash. 150, 83 Pac. 18; 
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Svlvester v. Franklin County, 90 Wash. 
648, 156 Pac. 843. 

Dependent on amount or value in con- 
troversy: See Remington’s Digest, App. 
& E., 88 33—42. 


Requisite amount or value, $200: State. 


ex rel. Egbert v. Superior Court, 9 
Wash. 369, 37 Pac. 489; National Grocery 
Co. v. Cann, 39 Wash. 596, 81 Pac. 1034; 
State ex rel. Ide v. Coon, 40 Wash. 682, 
82 Pac. 993; State ex rel. Bassett v. 
T'reasure, 39 Wash. 198, 81 Pac. 688; 
State ex rel. Plaisie v. Cole, 40 Wash. 
474, 82 Pac. 749; Johnson v. Joslyn, 47 
Wash, 531, 92 Pac. 413; State ex rel. 
Lack v. Meads, 49 Wash. 468, 95 Pac. 
1022; State ex rel. Simpson v. Smith, 
102 Wash. 574, 173 Pac. 428. 


Prohibition does not lie to prevent the 
superior court from proceeding without 
jurisdiction to hear a civil action at law 
for the recovery of money involving less 
than $200, the constitutional limitation 
upon the jurisdiction of the supreme 
court, the lower court’s decision as to its 
jurisdiction being final: State ex rel. 
Home Tel. & Tel. Co. v. Hurn, 106 
Wash. 362, 180 Pac. 400. 


Amount claimed not amount recovered: 
Blecker v. Satsop R. Co., 3 Wash. 77, 
27 Pac. 1073; Penter v. Staight, 1 Wash. 
365, 25 Pac. 469; Trumbull v. School 
District No. 7, 22 Wash. 631, 61 Pac. 
714; Kirby v. Rainier-Grand Hotel Co., 
28 Wash. 705, 69 Pac. 378; Johnson v. 
Goodcnough, 103 Wash. 625, 175 Pae. 
306; Ingham v. Wm. P. Harper & Son, 
71 Wash. 286, 128 Pac. 675, Ann. Cas. 
1914C, 528; Johnson v. Pacific Power 
& Light Co., 90 Wash. 492, 156 Pac. 530. 
But see Doty v. Krutz, 13 Wash. 169, 
43 Pac. 17. 


Amount claimed or value of property: 
Herrin v. Pugh, 9 Wash. 637, 38 Pace. 
213; Edison v. Woolery, 10 Wash. 225, 
88 Pac. 1025; Graves v. Thompson, 35 
Wash. 282, 77 Pac. 384 (overruling Free- 
burger v. Caldwell); Gilbert Co. v. 
Husted, 50 Wash. 61, 96 Pac. 835; Dona- 
hue v. Hardman Estate, 91 Wash. 125, 
157 Pac. 478; Schreiner v. Emel, 26 
Wash. 555, 67 Pac. 228. 

Amount, how determined: Schreiner v. 
Emel, 26 Wash, 555, 67 Pac. 228; Graves 
v. Thompson, 35 Wash. 282, 77 Pac. 384; 
Gilbert Co. v. Husted, 50 Wash, 61, 96 Pac. 
835; Fidelity and Deposit Co. v. Faben, 
51 Wash. 308, 98 Pac. 764; Sherman v. 
Babcock, 92 Wash. 546, 159 Pac. 781; 
Sherman v. Babcock, 92 Wash. 546, 159 
Pac. 781. 

What constitutes the claim, attorneys’ 
fecs and costs: Durand v. Simpson Log- 
ging Co., 21 Wash. 21, 56 Pac. 846; 
Leavitt v. Carr, 22 Wash. 361, 60 Pac. 
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1044; Fidelity & Deposit Co. v. Faben, 
51 Wash. 308, 98 Pae. 764; Williams v. 
Lindenberger Packing Co., 86 Wash. 292, 
150 Pac. 432. 


Interest accrued: Penter v. Staight, 
1 Wash. 365, 25 Pac. 469; Ingham v. 
Wm. P. Harper & Son, 71 Wash. 286, 
128 Pac. 675, Ann. Cas. 1914C, 528: 
Pickford v. Borland, 76 Wash. 339. 136 
Pac. 128; Sherman v. Babcock, 92 Wash. 
546, 159 Pac. 781. 


Effect of setoff or counterclaim: Sor- 
rill v. MeGougan, 44 Wash. 558, 87 Pac. 
825; Lauridsen v. Lewis, 47 Wash. 594, 
92 Pac. 440; Northern Pac. R. Co. v. 
Shoemake, 69 Wash. 140, 124 Pae. 385, 
Ann. Cas. 1914A, 1040; Gorham-Revere 
Rubber Co. v. Broadway Automobile Co., 
71 Wash. 578, 129 Pac. 89; Jaklewicz v. 
Lenhart, 86 Wash. 138, 149 Pac. 642. 


Aggregated claims, interests or judg- 
ments: Lotz v. Mason County, 6 Wash. 
166, 32 Pac. 1049; Goodyear Rubber Co. 


v. Schreiber, 29 Wash. 94, 69 Pac. 648; 


Garneau v. Port Blakely Mill Co., 20 
Wash, 97, 54 Pac. 771; National Surety 
Co. v. Bratnober Lumber Co., 67* Wash. 
601, 122 Pac. 337. | 

See, also, Cascade Construction Co. v. 
Snohomish County, 105 Wash. 484, 178 
Pac. 470; State ex rel. Home Tel. & Tel. 
Co. v. Hurn, 106 Wash. 362, 180 Pac. 


400. 


Reduction by amendment or remission: 
Huber v. Brown, 17 Wash. 4, 48 Pac. 
412; Peters v. Lewis, 28 Wash. 366, 68 
Pac. 869; Dodge v. Corliss, 28 Wash. 
474, 68 Pac. 869; Gabriel v. Seattle & 
M. R. Co., 7 Wash. 515, 35 Pac. 410; 
Penter v. Staight, 1 Wash. 365, 25 Pac. 
469; Taylor v. Spokane Falls etc. R. Co., 
32 Wash. 450, 73 Pac. 499; Flick v. 
Showalter, 51 Wash. 345, 99 Pac. 9. 


Reduction by payment or other satis- 
faction: Fenton v. Morgan, 16 Wash. 
30, 47 Pac. 214; Puyallup Light ete. Co. 
v. Stevenson, 21 Wash. 604, 59 Pac. 504; 
Stewart v. Hanna, 35 Wash. 148, 76 Pac. 
688. 


Original jurisdiction in general: See 
Remington’s Digest, Courts, §56; Joncs 
v. Reed, 3 Wash. 57, 27 Pac. 1067; State 
ex rel. Stearns v. Smith, 6 Wash. 496, 
33 Pac. 974; Holcomb v. Holcomb, 49 
Wash. 498, 95 Pac. 1091; Sullivan v. 
Sullivan, 49 Wash. 508, 95 Pac. 1095; 
State ex rel. Hoppe v. Superior Court, 
68 Wash. 500, 123 Pac. 786; State ex rel. 
Prentice v. Superior Court, 86 Wash. 29, 
149 Pac. 321; State ex rel. McGhee 
v. Superior Court, 99 Wash. 619, 170 
Pac. 130. 

Issuance of prerogative writs and who 
are state officers: See Remington’s Digest, 
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Courts, §57; Rafferty, In re, 1 Wash. 
282, 25 Pac. 465; State ex rel. German- 
Am. ete. Bank v. Superior Court, 12 
Wash. 677, 42 Pac. 123; State ex rel. 
Amsterdamsch ete. v. Superior Court, 15 
Wash. 668, 47 Pac. 31, 55 Am. St. Rep. 
907, 37 L. R. A. 111; Winsor v. Bridges, 
24 Wash. 540, 64 Pac. 780; State ex rel. 
North Coast Fire Ins. Co. v. Schively, 
68 Wash. 148, 122 Pae. 1120; Hill v. 
Howell, 70 Wash. 603, 127 Pac. 211; 
State ex rel. Pacifie American Fisheries 
v. Darwin, 81 Wash. 1, 142 Pac. 441; 
State ex rel. Murphy v. Taylor, 101 
Wash, 148, 172 Pae. 217. 


Mandamus—State officers: State ex rel. 
Home Tel. & Tel. Co. v. Hurn, 106 Wash. 
362, 180 Pac. 400. 


THE SUPREME COURT. 4 


Prohibition—Amount in eontroversy: 


For text treatment of “Courts,” see 
7 R. C. L. 969. 


Original jurisdietion of state court 
of last resort to issue mandamus. 
20 Ann. Cas. 184; 58 L. R. A. 833; 
38 L. R. A. (N. 8.) 1000. 


Original jurisdiction of appellate 
court to issue writ of habeas cor- 
pus. Ann. Cas. 1913A, 156. 

Constitutional and statutory grants 
of superintending control over in- 
ferior tribunals. 51 L. R. A. 37; 
20 L. R. A. (N. S.) 943. 

Inherent power of supervisory con- 
trol of appellate court over inferior 
courts. 51 L. R. A. 34. 


§2. A Court of Record—General Powers. 


The supreme court shall be a court of record, and shall be vested 
with all power and authority necessary to carry into complete execu- 
tion all its judgments, decrees, and determinations in all matters within 
its jurisdiction, according to the rules and principles of the common 


law, and the constitution and laws of this state. 


2 H. C., 8 2; Const., Art. IV, 8 11.] 
Cited in 6 Wash. 159. 


[L. ’90, p. 323, § 10; 


§3. Courthouse and Rooms—Furnishing. 


If proper rooms in which to hold the court, and for the accommoda- 
tion of the officers thereof, are not provided by the state, together with 
attendants, furniture, fuel, lights, record books and stationery, suitable 
and sufficient for the transaction of business, the court, or any three 
justices thereof, may direct the clerk of the supreme court to provide 
the same; and the expense thereof, certified by any three justices to 
be correct, shall be paid out of the state treasury, out of any funds 
therein not otherwise appropriated. Such moneys shall be subject to 
the order of the clerk of the supreme court, and be by him disbursed 
on proper vouchers, and accounted for by him in annual settlements 


with the state auditor. 
§ 2.) 


[L. 90, p. 322, §4; 2 H. C., §3; Const., Art. IV, 


The first part of this section is omitted, as it is covered by the next section. 


§4. Always Open—Sessions. 


The supreme court shall always be open for the transaction of 
business except on nonjudicial days. It shall hold regular sessions for 
the hearing of causes en banc, and in each of its departments, at the 
capital of the state [on the second Mondays of January, May, and 
October of each year]. Special sessions at the same place may be held 
at such other times as may be prescribed by the judges of such court. 


IL. 09, p. 36, 8 7.) 


See infra, $ 64, business authorized to be transacted on nonjudicial days. 
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Cited in 1 Wash. 268; 2 Wash. 369; The close and termination of a session, 
44 Wash. 148; 102 Wash. 414. provided for by this section, does not 
There are no terms of the supreme preclude the court from entertaining an 


. i i : h application to recall a remittitur and va- 
r cate a judgment entered at such term: 


formerly held, but only a division of 
its sittings into sessions: Skagit R. & L. Gordon v. Hillman, 102 Wash. 411, 173 


Co. v. Cole, 1 Wash. 330, 26 Pac. 535. Pac. 22. 


§5. Effect of Ad journments. 

Adjournments from day to day, or from time to time, are to be 
construed as recesses in the sessions, and shall not prevent the court 
from sitting at any time. [L. 90, p. 323, 87; 2 H. C., 8 4. 


§ 6. Style of Process. 

Its process shall run in the name of the state of Washington, 
bear test in the name of the chief justice, be signed by the clerk of the 
court, dated when issued, sealed with the seal of the court, and made 
returnable according to law, or such rule or orders as may be prescribed 
by the court. [L. 90, p. 323, §11; 2 H. C., §7.] 


§7. The Seal. 

The seal of the supreme court shall be the vignette of General George 
Washington, with the words ‘‘Seal of the Supreme Court, State of 
Washington,“ surrounding the vignette. [L. 90, p. 324, § 17; 2 H. C., 
$8; Const., Art. XXVII, 89.) 


§8. Two Departments—Assignment of Judges—Quorum. 


There shall be two departments of the supreme court, denominated 
respectively department one and department two. The chief justice 
shall assign four of the associate judges to each department and such 
assignment may be changed by him from time to time: Provided, that 
the associate judges shall be competent to sit in either department and 
may interchange with one another by agreement among themselves, or 
if no such agreement be made, as ordered by the chief justice. The 
chief justice may sit in either department and shall preside when so 
sitting, but the judges assigned to each department shall select one of 
their number as presiding judge. Each of the departments shall have 
the power to hear and determine causes, and all questions arising 
therein, subject to the provisions in relation to the court en bane. The 
presence of three judges shall be necessary to transact any business in 
either of the departments, except such as may be done at chambers, 
but one or more of the judges may from time to time adjourn to the 
same effect as if all were present, and a concurrence of three judges 
shall be necessary to pronounce a decision in each department: Pro- 
vided, that if three do not concur, the cause shall be reheard in the 
same department or transmitted to the other department, or to the 
court en bane. [L. ’09, p. 34, §3. For former laws relating to quorum, 
see L. 90, p. 322, §5; 2 H. C., §5; Bal. Code, & 4654; L. 05, p. 14. § 2. 
See, also, Const., Art. IV, § 2.] 


Cited in 53 Wash. 554, 555. vided by Const., Art. §2: State ex 
It was competent for the legislature = a v. Gormley, 53 Wash. 455, 


to increase the number of judges pro- 
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§9. Apportionment of Business—Order for Hearings en Banc. 


The chief justice shall from time to time apportion the business to 
the departments, and may, in his discretion, before a decision is pro- 
nounced, order any cause pending before the court to be heard and 
determined by the court en bane. When a cause has been allotted to 
one of the departments and a decision pronounced therein, the chief 
justice, together with any two associate judges, may order such cause 
to be heard and decided by the court en bane. Any four judges may, 
either before or after decision by a department, order a cause to be 
heard en bane. [L. ’09, p. 34, §4.] 


§10. Decisions of Department—Finality—Rehearings. 


The decision of a department, except in cases otherwise ordered as 
hereinafter provided, shall not become final until thirty days after the 
filing thereof, during which period a petition for rehearing, or for a 
hearing en bane, may be filed, the filing of either of which, except as 
hereinafter otherwise provided, shall have the effect of suspending such 
decision until the same shall have been disposed of. If no such petition 
be filed the decision of a department shall become final thirty days from 
the date of its filing, unless during such thirty-day period an order 
for a hearing en bane shall have been made: Provided, that if for any 
cause the chief justice or a majority of the department rendering any 
decision shall be of the opinion that such decision should go into effect 
prior to thirty days after its filing, it shall go into effect, and a judg- 
ment issue thereon, any time after its filing and prior to such thirty-day 
period, upon being in writing approved by the chief justice and any 
two associate Judges who took no part in rendering such decision. The 
effect of granting a petition for a rehearing, or of ordering a cause 
once decided by department to be heard en bane, shall be to vacate 
and set aside the decision. Whenever a decision shall become final, 
as herein provided, a judgment shall issue thereon. [L. 09, p. 35, § 4.] 


Cited in 53 Wash. 554. 555. 


ll, Hearings en Banc - Quorum —Finality of Decision. 

The chief justice, or any four judges, may convene the court en 
bane at any time, and the chief justice shall be the presiding judge of 
the court when so convened. The presence of five judges shall be neces. 
‘dry to transact any business, and a concurrence of five judges present 
at the argument shall be necessary to pronounce a decision in the court 
en bane: Provided, that if five of the judges so present do not concur 
n a decision, then reargument shall be ordered and all the judges quali- 
fed to sit in the cause shall hear the argument, but to render a decision 
‘ concurrence of five judges shall be necessary; and every decision of 
the court en bane shall be final except in cases in which no previous 
decision has been rendered in one of the departments, and in such eases 
the decision of the court en bane shall become final thirty days after its 
iing, unless during such period a petition for rehearing be filed. The 
iling of such petition within such period shall have the effect of sus 
pending the decision until disposed of by the concurrence of five judges: 
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Provided, that if for any cause five judges shall be of the opinion that 
such decision should go into effect prior to thirty days after its filing, 
it shall go into effect any time after its filing and prior to such thirty- 
day period upon being in writing approved by six judges of such court. 
Whenever a decision shall become final as herein provided, a judgment 
shall issue thereon. [L. 09, p. 35, §5.] | 

Cited in 53 Wash, 554, 555. 


§ 12. Acting Chief Justice. 

In cases of the absence of the chief justice, or his inability to act, 
the judge having the shortest term to serve, not holding his office by 
appointment or election to fill a vacancy, shall perform the duties and 
exercise the powers of the chief justice during such absence or inability 
to act. In case there shall be two or more judges having in like manner 
the same short term, the other judges of the supreme court shall deter- 
mine which of them shall perform the duties and exercise the powers 
of the chief justice during such absence or inability to act. [L. ’09, 


p. 36, 8 6.] 


§13. Rules of Practice and Form of Process. 

The supreme court may from time to time institute such rules of 
practice and prescribe such forms of process to be used in such court 
and in the court en banc and each of its departments, and for the keep- 
ing of the dockets, records and proceedings, and for the regulation of 
such court, including the court en bane and in departments, as may be 
deemed most conducive to the due administration of justice. [L. ’09, 
p. 36, 88. Cf. L. 90, p. 323, § 12; 2 H. C., §6; Bal. Code, § 4655.] 


§14. Effect of Judgment. 

The judgments and decrees of the supreme court shall be final and 
conclusive upon all the parties properly before the court. [L. 90, p. 323, 
88; 2 H. C., §9.] 

Nature of decision as affecting its con- Persons concluded: See Remington's 
clusiveness: See Remington's Digest, Digest, App. & E., § 474, and cases cited. 
App. & E., 3 472, and cases cited. Questions concluded: See Remington's 

Digest, App. & E., § 475, and cases cited. 

Questions not concluded: See Reming 
se Digest, App. & E., § 476, and cases 
cited. 


Former decision as law of case: See 
Remington’s Digest, App. & E., § 473, 
and cases cited. 


CHAPTER II. 
SUPERIOR COURTS, 
Judges of: See “State Officers,” § 11045 et seg., infra. 


§15. Original Jurisdiction of Superior Courts. 


The superior court shall have original jurisdiction in all eases in 
equity, and in all cases at law which involve the title or possession of 
real property, or the legality of any tax, impost, assessment, toll, or 
municipal fine, and in all other cases in which the demand or the value 
of the property in controversy amounts to one hundred dollars, and in 
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2 H. C., §10; Const., Art. IV, §6.] 


_Cited in 32 Wash. 53; 43 Wash. 228; 
63 Wash. 490; 103 Wash. 40. 


Jrisdie tion of property or other sub- 
et matter involved—In general: See 
Remington’s Digest, Courts, §3; State 
e rel. Dodge v. Langhorne, 12 Wash. 
O88, 4] Pae. 917. 

T. Situation of real property: See Rem- 
ngton’s Digest, Courts, §4; Morgan v. 
dell. Wash. 554, 28 Pac. 925, 16 L. E. A. 
îl; Carkeek v. Boston Nat. Bank, 16 
Nash, 399, 47 Pac. 884; Lindsley v. 
Union Silver Star Min. Co., 26 Wash. 
U1, 66 Pac. 382; Puget Sound Nat. Bank 
. Asher, 52 Wash. 246, 100 Pac. 724, 
l; Ann. Cas. 526; Olympia Mining & 
Miling Co. v. Kerns, 64 Wash. 545, 117 
Pae, 2605 Smith v. Fletcher, 102 Wash. 
“8,173 Pac. 19, 636. 


— Situation of personal property: See 
ſemingt On's Digest, Courts, § 5; Noerd- 
linger v. Huff, 31 Wash. 360, 72 Pac. 73. 
Modo of acquiring jurisdiction in gen- 
eal: See Remington’s Digest, Courts, $ 6; 
state ex rel. Peterson v. Superior Court, 
6 Wash. 417, 34 Pac. 151; Munch v. Me- 
laren, Q Wash. 676, 38 Pac. 205. 


judicial departments, circuits and dis- 
neta: See Remington’s Digest, Courts, 
118; Leschi v. Territory, 1 W. T. 13; 
Wood Y. Mastick, 2 W. T. 64, 3 Pac. 
e; MeLeod v. Ellis, 2 Wash. 117, 26 
Pat. 76; State ex rel. Dustin v. Rusk, 
15 Wash, 403, 46 Pac. 387; Btate ex rel. 
Lytle v. Superior Court, 54 Wash. 378, 
103 Pae. 464; State ex rel. Lytle v. Su- 
Penor Court, 54 Wash. 378, 103 Pac. 464. 


Organization and incidents of existence 

In general: See Remington’s Digest, 
Courts, §§ 19,20; Gunderson v. Cochrane, 3 
Wash, 476, 28 Pae. 1105; Shephard v. 
Gove, 26 Wash. 452, 67 Pac. 256. 


Bra of record: Barbee, In re, 19 
ash. 306, 53 Pac. 155 ; Reformed Presby- 
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terian Church v. McMillan, 31 Wash. 
643, 72 Pac. 502. 


Presumption as to jurisdiction—In gen- 
eral: See Remington's Digest, Courts, 
$ 41; Baldwin v. Baer, 10 Wash. 414, 
39 Pac. 117; Kizer v. Caufield, 17 Wash. 
417, 49 Pac. 1064; State ex rel. State 
Ins. Co. v. Superior Court, 14 Wash. 203, 
44 Pac. 131; State v. Holmes, 12 Wash. 
169, 40 Pac. 735, 41 Pac. 887; Bird v. 
Winyer, 24 Wash. 269, 64 Pac. 178; 
Magee v. Big Bend Land Co., 51 Wash. 
406, 99 Pac. 16. 


Courts invested with probate jurisdic- 
tion: See Remington's Digest, Courts, 
$ 47; Filley v. Murphy, 30 Wash. 1, 70 
Pac. 107; Reformed Presbyterian Church 
v. McMillan, 31 Wash. 643, 72 Pae. 502; 
Sloan v. West, 63 Wash. 623, 116 Pac. 
272; Wagner v. Alderson, 91 Wash. 157, 
157 Pac. 476. 


Administration of decedents’ estates: 
See Remington’s Digest, Courts, § 48; 
Scott v. McNeal, 5 Wash. 309, 31 Pac. 
873, 34 Am. St. Rep. 863 (reversed on 
writ of error in Scott v. McNeal, 154 
U. S. 34, 38 L. Ed. 896); Webster v. 
Seattle Trust Co., 7 Wash. 642, 33 Pac. 
970, 35 Pac. 1086; State ex rel. Cox v. 
Superior Court, 21 Wash. 575, 59 Pac. 
483; Macdonald’s Estate, In re, 29 Wash. 
$22, 69 Pac. 1111; Reformed Presby- 
terian Church v. McMillan, 31 Wash. 
643, 72 Pac. 502; Ritchie v. Trumbull, 
89 Wash. 389, 154 Pac. 816. 


Guardianship and estates of infants: 
See Remington's Digest, Courts, § 49; 
Ball v. Clothier, 34 Wash. 299, 75 Pac. 
1099. 


Ancillary and incidental jurisdiction: 
See Remington's Digest, Courts, § 50; 
Webster v. Seattle Trust Co., 7 Wash. 
642, 33 Pac. 970, 35 Pac. 1086; Alfstad’s 
Estate, In re, 27 Wash. 175, 67 Pac. 593: 
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all criminal cases amounting to felony, and in all cases of misdemeanor 
not otherwise provided for by law; of actions of forcible entry and 
detainer; of proceedings in insolvency; of actions to prevent or abate 
a nuisance; of all matters of probate, of divorce, and for annulment of 
marriage, and for such special cases and proceedings as are not other- 
wise provided for; and shall also have original jurisdiction in all cases 
and of all proceedings in which jurisdiction shall not have been by 
law vested exclusively in some other court, and shall, have the power of 
naturalization, and to issue papers therefor. 
judges shall have power to issue writs of mandamus, quo warranto, 
review, certiorari, prohibition, and writs of habeas corpus, on petition 
hy or on behalf of any person in actual custody in their respective coun- 
ties. Injunctions and writs of prohibition and of habeas corpus may 
be issued on legal holidays and nonjudicial days. 


Said courts and their 


[L. 90, p. 342, §5; 
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of question of jurisdiction. Ann. 
Cas. 1913D, 595. 


Jurisdiction of action to recover per- 
sonalty located in another state. 
Ann. Cas. 1913B, 838. 

Courts-martial as subject to review 
by civil courts. 17 Ann. Cas. 445. 


Winston v. Crowe, 28 Wash. 65, 68 Pace. 
174. 

Determination of title to property: 
See Remington's Digest, Courts, 58 51, 52; 
Stewart v. Lohr, 1 Wash. 341, 25 Pac. 
457, 22 Am. St. Rep. 150. 


Prohibition as a process for review 


§ 16. Naturalization of Aliens. 

The superior courts of the several counties shall have jurisdiction, 
and it shall be their duty to hear applications and proofs by aliens to 
become citizens of the United States, and to grant certificates of citizen- 
ship to such applicants, in accordance with section 2165 of the Revised 
Statutes of the United States. [L. ’86, p. 113, §1; Const., Art. IV, § 6.] 


Jurisdiction and proceedings: See Rem- State ex rel. Newman v. Libby, 47 
ington's Digest, Aliens, §§6—8; Yama- Wash. 481, 92 Pac. 350; State ex rel. 
shita, In re, 30 Wash. 234, 70 Pac. 482, Gorelick v. Superior Court, 75 Wash. 
94 Am. St. Rep. 860, 59 L. R. A. 671; 239, 134 Pac. 916, Ann. Cas. 1915C, 425. 


§17. Appellate Jurisdiction. 

The superior courts shall have such appellate jurisdiction in cases 
arising in justices’ and other inferior courts in their respective counties 
as may be prescribed by law. IL. 90, p. 343, §6; 2 H. C., §12; Const., 
Art. IV, §6.] 

Cited in 60 Wash. 548. 


§ 18. Courts of Record—Always Open—Sessions. 


The superior courts are courts of record, and shall be always open, 
except on nonjudicial days. They shall hold their sessions at the county 
seats of the several counties, respectively. They shall hold regular and 
special sessions in the several counties of this state at such times as may 
be prescribed by the judge or judges thereof. [L. ’90, p. 343, §7; 
2 H. C., §13. Cf. L. 791, p. 89, §1; 2 H. C., §41; Bal. Code, § 4708; 
Const., Art. IV, §§6, 11.] 


Cited in 54 Wash. 395z. 

Powers and proceedings at chambers or 
out of court: Sce Remington’s Digest, 
Judges, §15; Ainsworth v. Territory, 3 
W. T. 270, 14 Pae. 590; Mourne v. 


§ 26. Effect of Adjournments. 


Schwabacher, 2 W. T. 130, 3 Pac. 899; 
Kalb v. German Savings & Loan Soc., 25 
Wash, 349, 65 Pac. 559, 87 Am. St. Rep. 
757. 


Ad journments from day to day, or from time to time, are to be 
construed as recesses in the sessions, and shall not prevent the court 


from sitting at any time. 


L. 90, p. 343, §8; 2 H. C., §14.] 


§ 27. Judge of Another County to Sit Designation by Governor. 
Whenever a judge of the superior court of any county in this state, 
or a majority of such judges in any county in which there is more than 
one judge of said court, shall request the governor of the state to direct 
a judge of the superior court of any other county to hold a session 
of the superior court of any such county as is first herein above men- 
tioned, the governor shall thereupon request and direct a judge of the 
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superior court of some other county, making such selection as the gov- 
ernor shall deem to be most consistent with the state of judicial business 
in other counties, to hold a session of the superior court in the county 
the judge shall have requested the governor as aforesaid. Such request 
and direction by the governor shall be made in writing, and shall specify 
the county in which he directs the superior judge to whom the same 
is addressed to hold such session of the superior court, and the period 
during which he is to hold such session. Thereupon it shall be the duty 
of the superior judge so requested, and he is hereby empowered, to 
hold a session of the superior court of the county specified by the gov- 
ernor, at the seat of judicial business thereof, during the period specified 
by the governor, and in such quarters as the county commissioners of 
said county may provide for the holding of such session. [L. ’90, p. 343, 
§10;2 H. C., §15; L. 93, p. 67, §1; Const., Art. IV, § 7.] 


Cited in 12 Wash. 172. 
Under constitution, article IV, section 
„ visiting judge of the superior court 
may hold a session of the court at the 
request of a resident judge, without any 


request by the governor, and although 
all of the resident judges are also hold- 
ing sessions in the same county at the 
same time: Hindman v. Boyd, 42 Wash. 
17, 84 Pae. 609. 


. Sessions Held at Request of Another Judge. 


Whenever a like request shall be addressed by the judge, or by a 
majority of the judges (if there be more than one) of the superior court 
of any county to the superior judge of any other county, he is hereby 
pered, if he deem it consistent with the state of judicial business 
in the county or counties whereof he is a superior judge (and in such 
cae it Shall be his duty to comply with such request), to hold a ses- 
sim of the superior court of the county the judge or judges whereof 
shall have made such request, at the seat of judicial business of such 
county, in such quarters as shall be provided for such session by the 
board of county commissioners, and during such period as shall have 
been specified in the request, or such shorter period as he may deem 
necessary by the state of judicial business in the county or counties 
whereof he is a superior judge. [L. '90, p. 343, §10; 2 H. C., 8 15; 
L. R, p. 68, §2; Const., Art. IV, §7.] 


Cited in 12 Wash. 172; 55 Wash. 70. Pac. 362; Fisher v. Puget Sound Brick 
Authority and powers of substitute etc. Co., 34 Wash. 578, 76 Pac. 107; 


julges in general: See Remington's Di- 
gest, Judges, $14; State v. Holmes, 12 
Nash. 169, 40 Pac. 735, 41 Pac. 887; 
Demaris v, Barker, 33 Wash. 200, 74 


Hindman v. Boyd, 42 Wash. 17, 84 Pac. 
609; State ex rel. Calhoun v. Superior 
Court, 86 Wash. 492, 150 Pac. 1168. 


N. Number of Sessions at Same Time—Effect of Acts of Visiting 


Judge. 


In any county where there shall be more than one superior judge, 
o m which a superior judge of another county may be holding a session 
of the superior court, as in this chapter provided, there may be as many 
sessions of the superior court at the same time as there are judges 
thereof, or assigned to duty therein by the governor, or responding to 
a request made as provided in the last preceding section. In such eases 
the business of the court shall be so distributed and assigned by law, 
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or in the absence of legislation therefor, by such rules and orders of 
the court as shall best promote and secure the convenient and expedi- 
tious transaction thereof. Judgments, decrees, orders and proceedings 
of any session of the superior court held by one or more of the Judges 
of said court, or by any judge of the superior court of another county 
pursuant to the provisions of this charter, shall be equally effectual as 


if all the judges of such court presided at such session. [L. 90, p. 341, 


$2; 2 H. C., §16; L. ’93, p. 68, §3.] 


“Chapter” in this section, refers to §§ 27—30. 


Cited in 25 Wash. 146. 

Under the rules of allotment of causes 
in the superior court of King county an 
order transferring an equity cause from 
the equity department to the civil jury 
department for the sole purpose of hav- 
ing the question of title in partition 
tried by a jury is unauthorized: State 
ex rel. Hill v. Lichtenberg, 4 Wash. 563, 
30 Pac. 659. | 

Where there are several departments 
of a court and one presides temporarily 


grants an order appointing a guardian, 
a petition thereafter filed asking that the 
order be vacated may be heard by the 
judge usually presiding over that de- 
partment: Wetmore’s Guardianship, In re, 
6 Wash. 271, 33 Pac. 615. 


There being but one superior court 
in a county, it is not error to refuse to 
transfer a cause for trial from one de- 
partment to another in which prelimi- 
nary orders had been made, as the court 
has jurisdiction: State v. Neweomb, 58 


over @ department not his own and Wash. 414, 109 Pac. 355. 


§30. Expenses of Judge Called to Another County. 

Any judge of the superior court of any county in this state who 
shall hold a session of the superior court of any other county, in pur- 
suance of the provisions of this chapter, shall be entitled to receive 
from the county in which he shall hold such sessions the amount of his 
actual traveling expenses from his residence to the place where he shall 
- hold such sessions, and on his return to his residence, and of the actual 
traveling expenses of his sojourn at the place where he shall hold such 
sessions during the continuance thereof. The county clerk of such 
county shall, upon the presentation to him by such judge of a statement 
of such expenses, verified by his affidavit, issue to such judge a certifi- 
cate that he is entitled to the amount thereof; and upon presentation 
of such certificate to the auditor of such county he shall draw a war- 
rant on the general fund of such county for the amount in favor of 
such judge. [L. 93, p. 69, §4; Const., Art. IV, §14.] 


§ 32. Jurisdiction— Process Venue. 


The process of the superior courts shall extend to all parts of the 
state: Provided, that all actions for the recovery of the possession of, 
quieting the title to, or for the enforcement of liens upon real estate 
shall be commenced in the county in which the real estate, or any part 
thereof. affected by such action or actions is situated. [L. 90, p. 343, 
$9; 2 H. C., § 17; Const., Art. IV, 8 6.] 


See Const., Art. IV, 8 27, style of process. 


Cited in 110 Wash. 51. 

An action upon a promissory note in 
which real estate was attached is not an 
action for the recovery of, quieting title 
to, or for the enforcement of liens upon 


real estate, within this section: sinee the 
attachment is bnt an ancillary procecding 
not affecting the same: State ex rel. 
Owen v. Superior Court, 110 Wash. 49, 
187 Pac. 708. 
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§ 35. Process, to Whom Directed. 

Unless otherwise provided by statute, all process issuing out of the 
[superior] court shall be directed to the sheriff of the county in which 
it is to be served, and be by him executed according to law. [L. 91, 
p. 84, § 5; 2 H. C., § 795.] 


836. Judges to Establish Uniform Rules. 

The judges of the superior courts shall, from time to time, establish 
uniform rules for the government of the superior courts. [L. 90, p. 344, 
§13; 2 H. C., §18; Const., Art. IV, § 24.] 

Cited in 76 Wash. 461. Peet, 9 Wash. 222, 37 3 426; Wash- 

Power to make rules, and effect ington Bank of Walla Walla v. Horn, 
thereof: See Remington’s Digest, Courts, 24 Wash. 299, 64 Pac. 534; Sylvester v. 
$8 29—32. Warburton v. Ralph, 9 Wash. Olson, 63 Wash. 285, 115 Pac. 175; 
537, 38 Pac. 140; Tacoma Nat. Bank v. Nickels v. Griffin, 1 W. T. 374. 


$38. Seal. 

The seals of the superior courts of the several counties of the state 
shall be, until otherwise provided by law, the vignette of General George 
Washington, with the words, ‘‘Seal of the Superior Court of County, 
State of Washington, surrounding the vignette. [L. 90, p. 345, § 17; 
2H. C., 8 19; Const., Art. XXVII, §9.] 

Cited im 20 Wash. 96. | 


. Limit of Time for Decision. 

Every case submitted to a judge of a superior court for his decision 
dall be decided by him within ninety days from the submission thereof: 
Provided, that if within said period of ninety days a rehearing shall 
have been ordered, then the period within which he is to decide shall 
eommemce at the time the cause is submitted upon such rehearing, and 
upon Willful failure of any such judge so to do, he shall be deemed to have 
forfeited his office. [L. 90, p. 344, §12; 2 H. C., § 20; Const., Art. IV, 
3 20,] 

Cited im 21 Wash. 630. state land commissioners, although made 


The fas ; more than ninety days after the sub- 

within 1 > Pe eee mission of the question to the court for 

does not si Ae judgment void for decision, contrary to the provisions of 

rut of jurisdiction: Demaris v. Barker, this section, is reviewable on appeal, 

3 Wash. 200, 74 Pac. 362. See, also, and therefore mandamus will not lie to 
bs 9 ° ° 


Moyl compel the court to redocket the cause 
.* V: Moylan, 49 Wash. 341, * . with a view to a retrial in said court: 


State ex rel. Washington Dredging ete. 
The action of the superior court in Co. v. Moore, 21 Wash. 629, 59 Pac. 
disnissing an appeal from the board of 505. 


$4. Judges Pro Tempore—Appointment—Oath—Compensation. 

A case in the superior court of any county may be tried by a judge 
Pro tempore, who must be a member of the bar, agreed upon in writing 
by the parties litigant, or their attorneys of record, approved by the 
court, and sworn to try the case; and his action in the trial of such 
cause shall have the same effect as if he were a judge of such court. 
A judge pro tempore shall, before entering upon his duties in any cause, 
take and subscribe the following oath or affirmation :— 
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I do solemnly swear (or affirm, as the case may be) that I will sup- 
port the constitution of the United States and the constitution of the 
state of Washington, and that I will faithfully discharge the duties of 
the office of Judge pro tempore in the cause wherein is plaintiff and 
defendant, according to the best of my ability. 
He shall receive a compensation of ten dollars for each day engaged 
in said trial, to be paid in the same manner as the salary of the superior 
judge. [L. ’90, p. 343, §11; 2 H. C., §21; Const., Art. IV, §7.] 


Cited in 3 Wash. 693; 25 Wash. 603. Pac. 61; First National Bank of Sno- 


Appointment and authority: See Rem- 
ington’s Digest, Judges, §§6—8; State 
ex rel. Cougill v. Sachs, 3 Wash. 691, 29 
Pac. 446; State v. Holmes, 12 Wash. 169, 
40 Pac. 735, 41 Pac. 887; State v. Krug, 


12 Wash. 288, 41 Pac. 126; Nelson v. 


Seattle Traction Co., 25 Wash. 602, 66 


homish v. Parker, 28 Wash. 234, 68 Pac. 
756, 92 Am. St. Rep. 828; State ex rel. 
Romano v. Yakey, 43 Wash. 15, 85 Pace. 
990, 9 Ann. Cas. 1071; American Bond- 
ing Co. v. Dufur, 49 Wash. 632, 96 Pac. 
160. 


§ 41. Powers of Judge in Other Counties of His District. 
Any judge of the superior court of the state of Washington shall 


have power, in any county within his district: (1) To sign all necessary 
orders and papers in probate matters pending in any other county in 
his district; (2) to issue restraining orders, and to sign the necessary 
orders of continuance in actions or proceedings pending in any other 
county in his district; (3) to decide and rule upon all motions, demur- 
rers, issues of fact or other matters that may have been submitted to 
him in any other county. All such rulings and decisions shall be in 
writing and shall be filed immediately with the clerk of the proper 
county: Provided, that nothing herein contained shall authorize the judge 
to hear any matter outside of the county wherein the cause or proceed- 
ing is pending, except by consent of the parties. [L. O1, p. 76, §1.] 


See next section and notes. 

Cited in 57 Wash. 589. 

There is no law requiring the judge 
who tried the case to sign the findings 
and judgment in the county where it is 
pending: Matheson v. Ward, 24 Wash. 
407, 64 Pac. 520, 85 Am. St. Rep. 955. 


The court has no power to adjourn 
the setticment of a statement of facts 
to a county other than the one of trial, 
when the respondent had not consented 
thereto: Prospectors’ Development Co. v. 
Brooks, 31 Wash. 187, 71 Pac. 774. 


An order extending time for filing a 
statement of facts, made by the judge 
outside of the county, without consent 
of the parties, is invalid: Driscoll v. 
Dufur, 45 Wash. 494, 88 Pac. 929. 


A judge cannot properly hear a motion 
for a new trial outside of the county 
wherein the cause is pending, except by 
consent of the parties: Shaw v. Spencer, 
57 Wash. 587, 107 Pac. 383. 


§ 42. Decisions and Rulings Out of His Own District. 


Any judge of the superior court of the state of Washington who 
Shall have heard any cause, either upon motion, demurrer, issue of fact, 
or other matter in any county out of his district, may decide, rule upon, 
and determine the same in any county in this state, which decision, 
ruling and determination shall be in writing and shall be filed imme- 
diately with the clerk of the county where such cause is pending. 


L. 01, p. 77, §2.] 
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Cited in 55 Wash. 40; 70 Wash. 9; 86 
Wash. 496; 96 Wash. 692. 


Exercise of jurisdiction beyond terri- 
torial limits—Consent: See Remington's 
Digest, Judges, 3 16. ' 

Under sections 28, 41, and this section, 
the parties to en action in D. county 
may stipulate that a motion to vacate 
the judgment may be heard at the county 
seat of 8. county, before the superior 


Meisenheimer, 55 Wash. 32, 104 Pac. 159, 
133 Am. St. Rep. 1005. 


Under this section a judge having 
heard a cause out of his district may 
decide and rule thereon in any cther 
county in the state: Rice v. Ahlman, 70 
Wash. 6, 126 Pac. 64; State ex rel. Cal- 
houn v. Superior Court, 86 Wash. 492, 
150 Pac. 1168; Allen v. Allen, 96 Wash. 
689, 165 Pac. 889. é 


judge of W. county: Meisenheimer v. 


§42-1. Official Court Reporter —Appointment—Term—Removal— Bond. 
It shall be the duty of each superior court judge in counties or 
judicial districts in the state of Washington having a population of over 
twenty-seven thousand inhabitants to appoint a stenographer to be 
attached to the court holden by him (except, for the sake of economy, 
wherein counties or judicial districts having more than one judge there 
is not sufficient trial work to require the services of two or more official 
reporters, the judges of such courts may, provided their trial dockets 
can be satisfactorily arranged so as not to delay the trials of cases, 
appoint one official reporter jointly to act as official reporter for their 
respective courts), who shall have had at least three years’ experience 
as a Skilled, practical court reporter, or who upon examination shall be 
able to report and transcribe accurately one hundred fifty words per 
ninute of the judge’s charge or one hundred seventy-five words of tes- 
tmony for five consecutive minutes; said test of efficiency, in the event 
af ina bility to meet the qualifications as to length of time of experience, 
to be given by a committee of three of the attorneys of the county or 
district in which the said stenographer is seeking to act as official re- 
porter, and such stenographer shall thereupon become an officer of the 
court and shall be designated and known as the official reporter for 
the court or district for which he is appointed. Each official reporter 
v appointed shall hold office during the term of office of the judge 
appointing him, but may be removed for incompetency, misconduct or 
negleet of duty, and before entering upon the discharge of his duties 
shall take an oath to perform faithfully the duties of his office, and 
fle a bond in the sum of two thousand dollars ($2,000) for the faithful 
discharge of his duties. No person shall be appointed to the office of 
oficial reporter who is not a citizen of and a duly qualified elector in 
the state of Washington. [L. 21, p. 147, §1. Cf. L. 13, p. 386, §1.] 
This act not applicable to counties having a population of 280,000. See infra, § 42-13. 
Cited in 79 Wash. 228—231; 84 Wash. 467; 102 Wash. 329. 


22. Duties of Reporter. 

It shall be the duty of each official reporter appointed under this 
act to attend every term of the superior court in the county or judicial 
district for which he is appointed, at such times as the judge presiding 
may direct; and upon the trial of any cause in any court, if either 
party to the suit or action, or his attorney, request the services of the 
oficial reporter, the presiding Judge shall grant such request, or upon 
his own motion such presiding judge may order a full report of the 
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testimony, exceptions taken, and all other oral proceedings; in which 
case the official reporter shall cause accurate shorthand notes of the oral 
testimony, exceptions taken, and other oral proceedings had, to be taken, 
except when the judge and attorneys dispense with his services with 
respect to any portion of the proceedings therein, which notes shall be 
filed in the office of the clerk of the superior court where such trial is 
had. [L. 13, p. 387, §2.] 


Cited in 102 Wash. 329. 


§ 42-3. Compensation of Reporter. 


Each official reporter so appointed shall be paid a compensation at 
the rate of ten dollars ($10) per diem for every day that he is actually 
in attendance upon said court pursuant to the direction of the court, 
which compensation shall be paid out of the county treasury where 
such court is held, as other expenses of the court are paid; and the 
sworn statement of the official reporter as to the number of days’ at- 
tendance upon the court, when certified as correct by the judge pre- 
siding, shall be a sufficient voucher to the county auditor, upon which he 
shall draw his warrant upon the treasurer of the county im favor of the 
official reporter. [L. 13, p. 387, §3.] | 


Cited in 102 Wash. 329. such attendance covers: State ex rel. 
Under this section the reporter is en- Greb v. Hurn, 102 Wash. 328, 172 Pac. 


titled to the per diem for each day 1147. 
regardless of the period of time that 


§ 42-4. Additional Fees to be Paid Reporter. 


In each civil action hereafter commenced the sum of one dollar ($1) 
shall be paid by the plaintiff at the time of the filing of the complaint 
to the clerk of the court, and at the time of the appearance of the de- 
fendant, or any defendant appearing separately, there shall be paid in 
to the clerk of the court one dollar ($1), and these sums so paid shall 
be taxed as costs in the case, and collected from the unsuccessful party 
in said action, and shall be known as stenographers’ costs, and shall be 
paid by the clerk of said court into the county treasury of the county 
in which said action is commenced. [L. 13, p. 387, § 4.] 


This section does not violate constitu- or the act a revenue act: State ex rel. 
tion, article VII, sections 1, 2 and 9, Lindsey v. Derbyshire, 79 Wash. 227, 140 
guaranteeing a uniform and equal rate Pac. 540. 
of taxation; the fee not being a tax 


§ 42-5. Transcript of Notes—Fees—Criminal Cases. 


When shorthand notes have been taken in any cause as in this act 
provided, if the court, or either party to the suit or action, or his at- 
torney, requests a transcript of the notes into longhand, the official 
reporter shall make, or cause to be made, with reasonable diligence, full 
and accurate typewritten transcript of the testimony and other pro- 
ceedings, which shall, when certified to, as hereinafter provided, be filed 
with the clerk of the court where such trial is had for the use of the 
court or parties to the action. The fees of the reporter for making 
such transcript shall be fifteen cents per folio of one hundred words for 
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the original copy, and five cents per folio for each carbon copy ordered 
before the original is made, or made at the same time as the original, 
and when such transcript is ordered by any party to any such suit or 
action said fees shall be paid forthwith by the party ordering the same, 
and in all cases where a transcript is made as provided for under the 
provisions of this act the cost thereof shall be taxable as costs in the 
case, and shall be so taxed as other costs in the case are taxed: Pro- 
vided, that when the defendant in any criminal cause shall present to 
the judge presiding satisfactory proof, by affidavit or otherwise, that he 
is unable to pay for such transcript the presiding judge, if in his 
opinion justice will thereby be promoted, may order said transcript to 
be made by the official reporter, in which case the official reporter shall 
be paid for preparing said transcript ten cents per folio for the original 
copy and five cents per folio for each carbon copy ordered at the same 
time as the original or made at the same time as the original, which 
transcript fee shall be paid in like manner as the per diem fees are paid 
as specified in section 42-3. [L. 13, p. 388, §5.] | 


42-6. Transcript Accorded Verity. 


The report of the official reporter, when transcribed and certified as 
being a correct transcript of the stenographic notes of the testimony, or 
other oral proceedings had in the matter, shall be prima facie a correct 
statement of such testimony or other oral proceedings had, and the same 
may thereafter, in any civil cause, be read in evidence as competent tes- 
mony, when satisfactory proof is offered to the judge presiding that 
the witness originally giving such testimony is then dead or without 
the jurisdiction of the court, subject, however, to all objections the same 
as though such witness were present and giving such testimony in person. 
L. 13, p. 389, §6.] | 
The refusal of a clerk of court to file lating to the use of the stenographer’s 
acomplaint until the stenographer’s fee transcript as evidence: State ex rel. 
of $l is paid, as required by this act, Lindsey v. Derbyshire, 79 Wash. 227, 140 


does not raise any question as to the Pac. 540. 
validity of that portion of the act re- 


2-7. Subsequent Transcript. 


When the official reporter who has taken notes in any cause, shall 
thereafter cease to be such official reporter, any transcript thereafter 
mde by him therefrom, or made by any competent person under the 
direction of the court, and duly certified to by the person making the 
same, under oath, as a full, true and correct transcript of said notes, 
the same shall have full force and effect the same as though certified by 
an official reporter of said court. [L. 13, p. 389, §7.] 


§42-8. Reporter Pro Tem. 


In the event of the absence or inability of the official reporter to 
act, the presiding judge may appoint a competent stenographer to act 
pro tem, who shall perform the same duties as the official reporter, and 
whose report when certified to, shall have the same legal effect as the 
certified report of the official reporter. The reporter pro tem shall 
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possess the qualifications and take the oath prescribed for the official re- 
porter, and shall file a like bond, and shall receive the same compensa- 
tion. [L. 13, p. 389, §8.] 


§ 42-9. Court Amanuensis—Compensation. 

In all counties or judicial districts, except counties of the first class 
and class “A” counties, having a regularly appointed official reporter, 
such official reporter shall act as amanuensis to the court where he is 
appointed, and the court shall allow per diem therefor as provided in 
this act: Provided, that in no event shall the per diem for such work 
exceed ten days in any one calendar month: And provided further, that 
said official reporter shall be allowed at least ten days’ per diem for 
his services as reporter and amanuensis in each calendar month that 
the court where he is appointed is in session. [L. 19, p. 133, §2. Cf. 
L. 13, p. 389, 89.) 


§ 42-10. Court Files Accessible to Reporters. 

Official reporters or reporters pro tem may, without order of court, 
upon giving a proper receipt therefor, procure at all reasonable hours 
from the office of the clerk of the court, any files or exhibits necessary 
for use in the preparation of statements of fact or transcribing portions 


of testimony or proceedings in any cause reported by them. [L. 13, 
p. 389, §10.] 


§ 42-11. Office Expenses. 


Necessary supplies for reporting and for the preparation of transcripts 
in criminal cases shall be furnished by the county. Typewriters and all 
other supplies in all other cases shall be furnished by the stenographers. 
In counties where arrangements can be made therefor, suitable office room 
shall be furnished the official reporter. [L. 13, p. 390, §11.] 


§ 42-12. Substituted Reporters. 

At the request of either party to an action an official reporter from 
the same or any other district in the state may be substituted for the 
official reporter of the court in which the action is being tried for the 
purpose of reporting the trial of said action: Provided, that the party 
or parties to the action requesting such substitution pay or secure to be 
paid to the clerk of the court the necessary traveling and hotel expenses 
of the official reporters so substituted as aforesaid. [L. 13, p. 390, § 12.] 


§ 42-13. Application of Act. 


This act shall not apply to any county having a population of two 
hundred and eighty thousand, or over. [L. 19, p. 133, §1. Cf. L. 13, 


p. 390, §13.} 


Cited in 79 Wash. 228— 231. This section is not so inseparably con- 

Whether this section violates any -. nected with the balance of the act that 
constitutional provision will not be de- the act would not have been passed 
termined in an action in which such a without it; hence the invalidity of such 
district is not concerned, since its in- section would not affect the validity of 
validity would not affect the validity of the balance of the act: State ex rel. 
the balance of the act: State ex rel, Lindsey v. Derbyshire, 79 Wash. 227, 
Lindsey v. Derbyshire, 79 Wash. 227, 140 140 Pac. 540. 
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CHAPTER III. 
JUSTICES’ COURTS. 


Seo “Justices of the Peace and Constables,” § 7544 et seq., infra, 
Justice Code: See infra, §§ 1755-1924. 


§43. General Powers of Justices of the Peace. 


Every justice of the peace elected in any precinct in this state is 
hereby authorized to hold a court for the trial of all actions in the 
next section enumerated, to hear, try, and determine the same according 
to law; and for that purpose, where no special provision is otherwise 
made by law, such court shall be vested with all the necessary powers 
which are possessed by courts of record in this state; and all laws of a 
general nature shall apply to such justice’s court, as far as the same 
may be applicable, and not inconsistent with the provisions of this 
ol [L. 54, p. 226, §22; Cd. 81, § 1709; 2 H. C., § 22; Const., Art. 

, $10.) 


Cited in 11 Wash. 14; 20 Wash. 96, 164; For text treatment of “Justices of 
88 Wash. 551. the Peace,” eee 16 B. O. L. 327. 


$4 Jurisdiction in Civil Actions and Proceedings. 

Every justice of the peace shall have jurisdiction and cognizanee of 
the following civil actions and proceedings :— 

L Of an action arising on contract for the recovery of money only 
in which the sum claimed is less than one hundred dollars; 
20f an action for damages for injuries to the person, or for taking 
or detaiming personal property, or for injuring personal property, or for 
m injury to real property when no issue raised by the answer involves 
the plaimtiff’s title to or possession of the same, when the amount of 
damages claimed is less than one hundred dollars; also of actions to 
recover the possession of personal property, when the value of such prop- 
ety, as alleged in the complaint, is less than one hundred dollars: 

ù Of an action for a penalty less than one hundred dollars; 
40f an action upon a bond conditioned for the payment of money, 
when the amount claimed is less than one hundred dollars, though the 
penalty of the bond exceed that sum, the judgment to be given for the 
sum actually due, not exceeding the amount claimed in the complaint; 

d. Of an action on an undertaking or surety bond taken by him or 
his predecessor in office, when the amount claimed is less than one hun- 
dred dollars; 

6. Of an action for damages for fraud in the sale, purchase, or ex- 
change of personal property, when the damages claimed are less than one 
hundred dollars; 

7. To take and enter judgment on confession of a defendant, when 
the amount of the judgment confessed is less than one hundred dollars. 
8. To issue writs of attachment upon goods, chattels, moneys, and 
effects, when the amount is less than one hundred dollars; 
9. Of all other actions and proceedings of which jurisdiction is spe- 
cially confessed [conferred] by statute, when the amount involved is less 
than one hundred dollars, and the title to or right of possession of or 
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to a lien upon real property is not involved. [L. 54, p. 226, § 23; 
L. 55, p. 11; L. 73, p. 333, §17; L. 77, p. 199, 81; Cd. 81, S 1710; 
L. 83, p. 44, § 1, subd. 4; L. 91, p. 137, 8 1; 2 H. C., § 23; Const., Art. 
IV, § 10.) 


Cited in 20 Wash. 96; 94 Wash. 682. bury v. Henningsen, 11 Wash. 12, 39 Pac. 
Civil jurisdiction and authority: See 243. 
Remington's Digest, J. P., §§ 8—11. The jurisdiction of the justice was 


Nature of subject matter—Abatement limited by this section to $100, and dam- 
of nuisances: State v. Schaffer, 31 Wash. ages in excess thereof were waived by 
305, 71 Pac. 1088. the parties by bringing action in the 

Amount or value in controversy: Bag- justice court for $99.99, and amendment 
ley v. Carpenter, 2 W. T. 19, 3 Pac, increasing’ the amount did not change 
193; Moore v. Perrott, 2 Wash. 1, 25 the “original amount in controversy”; 
Pac. 906; State ex rel. Egbert v. Su- Bertles v. Hawkins Motor Car Co., 94 


perior Court, 9 Wash, 369, 37 Pac. 489. Wash. 680, 163 Pac. 3. 


Loss or divestiture of jurisdiction— Amount claimed or amount due as 
(‘ontinuances or adjournments: Taylor v. determining jurisdiction of justice 
Ringer, 3 W. T. 539, 19 Pac. 147; Nelson . of the peace. Ann. Oas. 19124A, 
v. Campbell, 1 Wash. 261, 24 Pac. 539. 1284. 

Powers of successor as to proceedings Right of holder to reduce amount 
before former justice: Nelson v. Camp- due on promissory note to sum 
bell, 1 Wash. 261, 24 Pac. 539. within jurisdiction of justice's 

Pleading jurisdictional facts: Wood- eourt. 5 Ann. Cas. 308. 


§ 45. Restrictions on Civil Jurisdiction. 
The jurisdiction conferred by the last section shall not, however, 

extend to the following civil actions. 

1. In which the title to real property shall come in question; 

2. Nor to an action for the foreclosure of a mortgage, or enforcement 
of a lien on real estate; 

3. Nor to an action for false imprisonment, libel, slander, malicious 
prosecution, criminal conversation, or seduction; 

4. Nor to any action against an executor or administrator as such. 
[L. 54, p. 227, §24; Cd. 81, § 1711; 2 H. C., § 24; Const., Art. IV, 
§§ 6, 10. 


§ 46. Jurisdiction in Criminal Cases—Cities of First and Other Classes. 
Justices of the peace shall have jurisdiction concurrent with the su- 
perior courts of all misdemeanors and gross misdemeanors committed in 
or which may be tried in their respective counties: Provided, that justices 
of the peace in cities of the first class shall in no event impose greater 
punishment than a fine of five hundred dollars, or imprisonment in the 
county jail for six months; and justices of the peace other than those 
elected in cities of the first class shall in no event impose greater pun- 
ishment than a fine of one hundred dollars, or imprisonment in the 
county jail for thirty days. [L. 09, p. 377, §1. Cf. L. 60, p. 279, 
§ 171; L. 73, p. 181, § 184; L. 75, p. 51, §1; Cd. 81, § 1886; 2 H. C, 
§ 25; L. 01, p. 34, § 1; Const. Art. IV, 88 6, 10. ] 
See infra, 8 1925, practice and trial in criminal actions in justices’ courte. 


Cited in 13 Wash. 513; 23 Wash. 579; 3 25; State v. Gleason, 15 Wash. 509, 46 
25 Wash. 624; 36 Wash. 454; 40 Wash. Pac. 1043; State v. Davis, 43 Wash. 116, 
405; 43 Wash. 123; 57 Wash. 626, 627; 86 Pac. 201; State v. Hagimori, 57 Wash. 
60 Wash. 239, 240; 98 Wash. 506, 508; 101 623, 107 Pac. 855. 

Wash. 154; 104 Wash. 651. This section does not deprive justices 

Jurisdiction of justices and other off- in towns of the fourth class of jurisdic- 
cers: See Remington’s Digest, Crim. Law, tion in causcs arising under a town ordi- 
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nance, in view of the intent of the 
amending act to merely enlarge the juris- 
diction, and of section 9180, infra, pro- 
viding that the violation of any ordi- 


. nance of a town of the fourth class shall 


be a misdemeanor: State ex rel. Hall v. 
Wicker, 60 Wash. 238, 110 Pac. 992. 


A change of venue will not lie from the 
police court of a city of the third clase 
to a justice court, when the action is to 
recover a penalty or fine declared by 
city ordinance which exceeds $100 in 


amount; in view of this section, ex- 


MAGISTRATES. §1 


pressly limiting the jurisdiction of jus- 
tices of the peace, while police judges 
in cities of the third class have jurisdic- 
tion by section 9143, infra, in criminal 
cases to impose a fine of $300: State 
ex rel. Kiggins v. Woolson, 98 Wash. 
505, 167 Pac. 1088. 

Under this section a justice of the 
peace is not limited to a fine of $100 
in cases coming under city ordinances: 
State v. Hagimori, 57 Wash. 623, 107 Pac. 
855. 


§47. Territorial Jurisdiction of Justices—Residence. 
The jurisdiction of justices of the peace elected in pursuance of the 


Provisions of this act shall be coextensive with the limits of the county 
in which they are elected or appointed, and no other or greater, but 
every Justice of the peace shall continue to reside in the precinct for 
which he was elected or appointed, during his continuance in office. 
IL. 54, p. 224, §9; Cd. 81, §1702; 1 H. C., § 314; see 2 H. C., § 27.) 


Cited in 11 Wash. 14; 23 Wash. 579. an offense cognizable by a justice of the 


y mtorial extent limited to county: Peace bape be 1 3 =. = 
oodbu : i 1 h. 12. tice of the county: State ex rel. Calder- 
39 Pac. 243. W ů een mm wood v. Schomber, 23 Wash. 573, 63 Pac. 


Under this section one charged with 221. 


8. Office, Where Held — Process. 


Every justice of the peace shall keep his office in the precinct for 
Which he may be elected, and not elsewhere, but he may issue process 
may Place in his county. [L. 54, p. 226, §20; Cd. 81, §1707; 
2H. C., 8 28.] 

(iel in 1 Wash. 387, 388; 2 Wash. 288; 14 Wash. 308; 21 Wash. 396. 


9. Not to Office With an Attorney, Except. 

No justice of the peace shall hold his office in the same room with a 
practicim g attorney, unless such attorney shall be his law partner; and 
in that Case, such partner shall not be permitted to appear or practice 


aa attorney in any case tried before such justice of the peace. IL. 
54, p. 226, §21; Cd. ’81, §§ 1708, 3294; 2 H. C., § 29.) 


CHAPTER IV. 
MAGISTRATES. 
$0. Definition of Magistrate. 
A magistrate is an officer having power to issue a warrant for the 


arest of a person charged with the commission of a crime. [L. 91, 
p. 91, 81; 2 H. C., § 30.] 


$01. Who are Magistrates. 

The following persons are magistrates :— 

1. The justices of the supreme court; 

2. The superior judges, and justices of the peace; 

3. All municipal officers authorized to exercise the powers and per- 
cles duties of a justice of the peace. [L. 91, p. 91, §2; 2 H. C., 
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CHAPTER V. 
POWERS AND GENERAL PROVISIONS. 


§ 52. Powers of Courts Respecting Conduct of Judicial Proceedings. 


Every court of justice has power,— 

1. To preserve and enforce order in its immediate presence; 

2. To enforce order in the proceedings before it, or before a person 
or body empowered to conduct a judicial investigation under its au- 
thority ; 

3. To provide for the orderly conduct of proceedings before it or 
its officers; 

4. To compel obedience to its judgments, decrees, orders, and pro- 
cess, and to the orders of a judge out of court, in an action, suit, or 
proceeding pending therein; 

5. To control, in furtherance of justice, the conduct of its minis- 
terial officers, and of all other persons in any manner connected with 
a judicial proceeding before it, in every matter appertaining thereto; 

6. To compel the attendance of persons to testify in an action, suit, 
or proceeding therein, in the cases and manner provided by this code; 

7. To administer oaths in an action, suit, or proceeding pending 
therein, and in all other cases where it may be necessary in the exercise 
of its powers or the performance of its duties. [L. 91 p. 91, 81; 
2 H. C., § 32.) 

Cited in 15 Wash. 578; 71 Wash. 496; 119, 57 Pac. 367, 75 Am. St. Rep. 821, 
92 Wash. 221. 46 L. R. A. 153; Peterson v. Dillon, 27 

Inherent powers of the court: See Rem- Wash. 78, 67 Pac. 397; State ex rel. 


ington’s Digest, Courts, §45; Lane v. Burrows v. Superior Court, 43 Wash. 
Spokane Falls & N. R. Co., 21 Wash. 225, 86 Pac. 632. 


§53. Court may Punish for Contempt. 

For the effectual exercise of the powers specified in the last sec- 
tion, the court may punish for contempt in the cases and the manner 
provided by law. [L. 91, p. 92, §2; 2 H. C., §33.] 


See infra, § 1049 et seq., and notes, relating to contempts in general. 
See infra, § 58, punishment of contempts by “judicial officer.“ 


Cited in 71 Wash. 497. Power of judge to punish eontempt 
Power of judge at chambers or in committed out of state. L. R. A. 
vacation to punish for contempt. 1917 E, 553. 


Ann. Cas. 1913B, 35. 


§ 54. Judicial Officer Defined When Disqualified. 


A judicial officer is a person authorized to act as a judge in a court 

of justice. Such officer shall not act as such in a court of which he is a 
member in any of the following cases :— 

1. In an action, suit or proceeding to which he is a party, or in 
Which he is directly interested; 

2. When he was not present and sitting as a member of the court 
at the hearing of a matter submitted for its decision; 

3. When he is related to either party by consanguinity or affinity 
within the third degree. The degree shall be ascertained and computed 
by ascending from the Judge to the common ancestor and descending to 
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the party counting a degree for each person in both lines, including 
the judge and party and excluding the common ancestor; 

4. When he has been attorney in the action, suit or proceeding in 
question for either party; but this section does not apply to an applica- 
tion to change the place of trial, or the regulation of the order of busi- 
ness in court. In.the cases specified in subdivisions three and four, the 
disqualification may be waived by the parties, and except in the supreme 
court shall be deemed to be waived unless an application for a change 
of the place of trial be made as provided by law. [Cf. L. 91, p. 92, 
§3;2 H. C., §34; L. 95, p. 63, §1.] 

Cited in 18 Wash. 393. = T 19 San T g = hi 

“a di A m. St. Rep. ; R. A. 
. 1 State v. 1 40 Wash. 608, 82 
Remington's Dig., Judges, §§ 22, 23, 23-1, Pac. 915; Fortson-Shingle Co. v. Skag- 


25; Barnett v. Ashmore, 5 Wash. 163, 31 land, 77 Wash. 8, 137 Pac. 304; State 
Pae, 466; State ex rel. Barnard v. Board V. Sefrit, 83 Wash. 520, 144 Pac. 725. 


$55. When may Act as Attorney. 


Any judicial officer may act as an attorney in any action, suit, or 
proceeding to which he is a party or in which he is directly interested. 
A justice of the peace, otherwise authorized by law, may act as an 
attorney in any court other than the one of which he is judge, except 
ma action, suit, or proceeding removed therefrom to another court 
lor review; but no judicial officer shall act as attorney in any court, 
except as in this section allowed. [L. 91, p. 92, §4; 2 H. C., § 35; see 
(d. 81, 8 3293.] 


des inf ra, this title, chapter X, attorneys, in general. 


. Judge as Distinguished from a Court. 


A Judge may exercise, out of court, all the powers expressly con- 
fered upon a judge as contradistinguished from a court, and not other- 
me [L. 91, p. 92, 8 5; 2 H. C., § 36. 

Cited im 43 Wash. 22; 44 Wash. 617. Proceedings in vacation or out of 
Th word “court” sometimes signifies court: See Remington’s Digest, Courts, 
nore tham the judge who tries the cause: $26; Murne v. Schwabacher, 2 W. T. 130, 
Gunderson v. Cochrane, 3 Wash. 476, 3 Pac. 899; Kalb v. German Sav. & Loan 
V Pae. 1105; Shepard v. Gove, 26 Wash, Soc., 25 Wash. 349, 65 Pac. 559, 87 Am. 
452, 67 Pace. 256 ; State ex rel. Romano St. Rep. 757 Peterson Ve Dillon, 27 


v Yakey, 43 Wash. 15, 85 Pac. 990, 9 Wash. 78, 67 Pac. 397. 
Am. Cas. 1071. 


AN. Powers of Judicial Officers. 

Every judicial officer has power. 
J. To preserve and enforce order in his immediate presence, and in 
the Proceedings before him, when he is engaged in the performance 
ofa duty imposed upon him by this code or other statute; 

* To compel obedience to his lawful orders, as provided in this 
e; | 
| 3. To compel the attendance of persons to justify [testify] in a proceed- 
ing pending before him in the cases and manner provided in this code; 

4. To administer oaths to persons, in a proceeding pending before 
him, and in all other cases where it may be necessary, in the exercise 
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of his powers and the performance of his duties. [L. 91, p. 92, §6; 
2 H. C., § 37.) 


Cited in 71 Wash. 497. 


§ 58. Judicial Officer may Punish for Contempt. 


For the effectual exercise of the powers specified in the last pre- 
ceding section, a judicial officer my punish for contempt in the cases 
and manner provided by law. [L. 91, p. 93, §7; 2 H. C., §38.] 


See supra, § 53, punishment of contempt by “court.” 
See infra, § 1049 et seq., and notes, relating to contempts in general, 


Cited in 71 Wash. 497. 


§59. Judges to Exercise Certain Powers. 
The judges of the supreme and superior courts have power in any 
part of the state to take and certify,— 

1. The proof and acknowledgment of a conveyance of real property, 
or any other written instrument authorized or required to be proved 
or acknowledged; 

2. The acknowledgment of satisfaction of a judgment in any court; 

3. An affidavit or deposition to be used in any court of justice or 
other tribunal of this state; 

4. To exercise any other power and perform any other duty con- 
ferred or imposed upon them by statute. [L. 91, p. 93, §8; 2 H. C., 
$ 30. 

Cited in 21 Wash. 203; 54 Wash. 155. 


§ 60. Inferior Judicial Officers—Powers. 
Every other judicial officer may, within the county, city, district, 
or- precinct in which he is chosen,— 
1. Exercise the powers mentioned in subdivisions one, two, and three 
of the last preceding section; 
2. Exercise any other power and perform any other duty conferred 
or imposed upon him by other statute. [L. 91, p. 93, §9; 2 H. C., § 40. 


§ 61. Legal Holidays. : 

The following days are legal holidays, namely: Sunday; the first 
day of January, commonly called New Year’s Day; the fourth day of 
July; the twenty-second day of February; the twenty-fifth day of Decem- 
ber, commonly called Christmas Day; and any day designated by public 
proclamation of the chief executive of the state as a legal holiday, or as 
a day of thanksgiving; the day known and observed as Memorial or 
Decoration Day; and the day on which a general election is held 
throughout the state. [Cf. L. 88, p. 107, § 1; L. 91, p. 80, §1; 2 H. C., 


$ 42.] 
Cited in 14 Wash. 311; 49 Wash. 2, 3, 6. The court may discharge a jury in a 
Judgment rendered on Sunday is void: criminal case on a holiday because of its 


htachei 3 Wash. 684, 29 inability to agree: State v. Lewis. 31 
Pac 1 „obe l Wash. 515, 72 Pac. 121. l 


The verdict of a jury may be received A contract to perform certain gerviecs 
on Sunday: State v. Straub, 16 Wash. each day. during the term of contract 
111, 47 Pac. 227. does not include Sundays, and services 
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performed on Sundays cannot be offset 
against shortages on other days: Go Fun 
v. Fidalgo Island Canning Co., 37 Wash. 
238, 79 Pac. 797. 


The defendant having admitted the due 
nnd legal service of a summons and com- 
plaint on a legal holiday cannot there- 
after question the legality af such ser- 
vice: McClellan v. G:ston, 18 Wash. 472, 
51 Pae. 1062. 

Proceedings under a judgment will not 
be restrained on the ground that the 
judgment was entered on a_ holiday, 
where it merely appears from the com- 
plaint that on a holiday the judge heard 
the arguments, announced his decision, 


§61-1. Holiday Follows Sunday. 


POWERS AND GENERAL PROVISIONS. 


65 


and directed a judgment to be entered; 
since it will be presumed that the judg- 
ment was properly entered at a subse- 
quent date; Stewart v. State Board of 
Medical Examiners, 48 Wash. 655, 94 
Pac. 472. | 


A final judgment entered on a judicial 
day is not void by reason of the fact 
that prior proceedings were had in the 
case upon a legal holiday proclaimed by 
the governor, where no objection was 
made at the time to such prior proceed- 
ings: State ex rel. Walter v. Superior 
Court, 49 Wash. 1, 94 Pac. 665, 17 
L. R. A. (N. S.) 257. 


Whenever any legal holiday, other than Sunday, shall fall upon any 
Sunday, the day next following such date shall become and be held as 


a legal holiday. 
§62, Laber Day. 


[L. 11, p. 9, §1.] 


The first Monday of September of walt year is hereby declared to 
he a legal holiday in the state of Washington, to be known as Labor 


Day. 
963. Lincoln's Birthday. 


[L. 91, p. 39, § 1; 2 H. C., 8 48.] 


The twelfth day of February of each year, the same being the 
anniversary of the birth of Abraham Lincoln, be and it is hereby de- 
clared to be a legal holiday in the state of Washington. [L. 95, p. 6, 


91. 
§ 63-1. Columbus Day. 


The 12th day of October of each year is hereby declared to be a 


legal holiday to be known as “Columbus Day.” 


IL. 11, p. 390, §1.] 


$64. No Courts on Legal Holidays, Except, etc. 
No court shall be open, nor shall any judicial business be transacted, 


op a legal holiday, except,— 


1. To give, upon their request, instructions to a jury when deliberat- 


ing of their verdict; 


2. To receive the verdict of a jury; 

3. For the exercise of the powers of a magistrate in a criminal ac- 
tion, or in a proceeding of a criminal nature; 

4. For hearing an application for writs of habeas corpus, injunction, 


prohibition, and attachment. 
81, § 1267; Const., Art. IV, § 6.] 


Cited in 49 Wash. 3, 6. 


L. 91, p. 80, §2; 2 H. 


C., § 44; see Cd. 


$65. Sitting Deemed Adjourned Over Legal Holiday. 
If any legal holiday happen to be a day appointed for the sitting 
of a court, or to which it is adjourned, such sitting shall be deemed ap- 


Rem. Wash. Code, Vol. I —13 
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pointed for or adjourned to the next day which is not a legal holiday. 
[L. 91. p. 81, §3; 2 H. C., § 45.] 
Cited in 35 Wash. 129. 


§ 66. Proceedings may be Adjourned from Time to Time. 

A court or judicial officer has power to adjourn any proceeding 
before it or him from time to time, as may be necessary, unless other- 
wise expressly provided by law. [L. 91, p. 93, § 10; 2 H. C., § 46.] 


§ 67. Proceedings not to Fail for Want of Judge or Court. 
No proceeding in a court of justice, in any action, suit, or proceed- 
ing pending therein, is affected by a vacancy in the office of any or all 


ok the judges, or by the failure of a session of the court. [L. 91, p. 89, 
§2; 2 H. C., §47.] 


Cited in 1 Wash. 338, 340; 9 Wash. 220; 
102 Wash. 13. 

In view of this section, upon the death 
of a judge who tried the case, his suc- 


cessor in office has power to grant a 
new trial: Carkonen v. Columbia & Puget 
Sound R. Co., 102 Wash. 11, 172 Pac. 
816. 


§ 68. Court may Provide Rooms, etc. 

If the proper authority neglects to provide any supreme or superior 
court with rooms, furniture, fuel, lights, and stationery, suitable and 
sufficient for the transaction of its business, and for the jury attending 
upon it, if there be one, the court may order the sheriff to do so, at the 
place within the county designated by law for holding such court; and 
the expense incurred by the sheriff in carrying such order into effect, 


when ascertained and ordered to be paid by the court, is a charge upon 
the county. IL. 91, p. 93, §11; 2 H. C., § 48.] 


Cited in 3 Wash. 400; 4 Wash. 713; 5 
Wash, 165; 14 Wash. 311. 


The board of county commissioners is 
the proper authority, and the court can 
order the sheriff to make such provisions 
only in case the county commissioners 


neglect to do so: Barnett v. Ashmore, 5 
Wash. 163, 31 Pac. 466. 

The proper remedy on the part of the 
county commissioners to prevent im- 
proper expenditure is injunction and not 
prohibition: State ex rel. Stopper v. 


Hunter, 4 Wash. 712, 30 Pac. 1055. 


§ 69. Proceeding When Mode not Prescribed. 

When jurisdiction is, by the constitution of this state, or by statute, 
conferred on a court or judicial officer all the means to carry it into 
effect are also given; and in the exercise of the jurisdiction, if the 
course of proceeding be not specifically pointed out by statute, any 
suitable process or mode of proceeding may be adopted which may 


appear most conformable to the spirit of this code. 


2 H. C., §49.] 


Cited in 4 Wash. 33; 10 Wash. 575; 16 
Wash. 129; 56 Wash. 494; 60 Wash. 422; 
71 Wash. 597; 88 Wash. 616, 617. 

Hill’s Code, section 2170, conferring the 
right of appeal from decisions of the 
state board of control, is not nugatory 
for failure to provide a method of appeal, 
as this section provides for any suitable 
process in such a case: Hays v. Mer- 
chants’ Bank, 10 Wash. 573, 39 Pac. 98. 

The right to personal service outside 
cf the state must be specially conferred 
by statute, and hence is not given by 


194 


[L. 91, p. 94, 8 12; 


this section: State ex rel. Hopman v. 
Superior Court, 88 Wash. 612, 153 Pac. 
315. 

Under this section the eourt has power 
to appoint a commissioner to act for 
an irrigation district: State ex rel. Dyer 
v. Middle Kittitas Irr. Dist., 56 Wash. 
488, 106 Pac. 203. 

A venire to summon a jury in a police 
court “from a body of your city” is not 
authorized by this section: State ex rel. 
Fugita v. Milroy, 71 Wash. 592, 129 Pac. 
384. 
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CHAPTER VI. 
COUNTY CLERKS—CLERK OF SUPERIOR COURT. 


§70. Bond of Clerk—Conditions—When Filed, etc. 


Every county clerk, before he enters on the duties of his office, shall 
enter into bond, payable to the state of Washington, with good and suffi- 
cient sureties, as provided by law for other county officers, the amount 
te be fixed and the bond to be approved by the judge or a majority of 
the Judges presiding over the court of which he is clerk. The bond 
shall be conditioned that he will faithfully perform the duties of his 
office, and account for and pay over all moneys which may come into 
his hands by virtue of his office, and that he, his executors or admin- 
istrators will deliver to his successor, safe and undefaced, all books. 
records, papers, seals, apparatus and furniture belonging to his office, 
and cause said bond to be filed in the office of the county treasurer of 
his said county, after it has been recorded in a book kept for that 
purpose by the county auditor. [L. 95, p. 95, § 1.) 


For text treatment of “Clerks of Court,” see 5 R. O. L. 619. 


§71. Amount of Bond. 


The bond of said county clerk shall in no case be in a penal sum 
less than double the amount of money which said judge or judges, or a 
majority of them, may, by order of said court entered on the records 
of said court, fix upon as hable to come into his hands as clerk; and 
it shall be the duty of the judge or judges of the court of which he 
is clerk to require that said bond be sufficient, and in a penal sum 
double the amount of moneys liable to come into the hands of said 
clerk. [L. 95, p. 96, § 2.] 


972. New Bond, When may be Required—Penalty for Failure to File. 

When the judge or judges of any court, or a majority of them, shall 
believe that the clerk of said court has not a good and sufficient bond 
on file, or that said bond is not large enough in amount, as herein re- 
quired, the said judge or judges shall enter an order requiring him, 
Within such time as may be specified in said order, to execute and pre- 
sent to said judge or judges a good and sufficient bond, as hereinbefore 
described, in such sum as may be fixed by said order; and in case of his 
failure to make and file said bond within ten days from the expiration 
of the date fixed by said order for the making of the same, it shall 
be the duty of the judge or judges of said court to declare the office of 
said county clerk vacant. [L. 95, p. 96, §3.] 


973. Offlce— Where Kept—When to be Open. 


The office of the clerk of the superior court shall be kept at the 
county seat of the county of which he is clerk. Each clerk of a superior 
court shall keep his office open for the transaction of business on every 
judicial day from eight to twelve in the forenoon, and from one to five 


k 11 afternoon, [Cf. Cd. 81, § 2125; L. 91, p. 98, 88 1, 2; 2 H. C., 
l, 72. ) 
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§ 75. Books to be Kept by County Clerk. 

1. He shall, at the expense of the county, provide and keep a book, in 
which he shall enter all appearances and the time of filing all pleadings 
in any cause pending in said court; 

2. Ile shall also keep a docket, in which he shall enter, before every 
session, the titles of all causes pending before said court at such session, 
in the order in which they were commenced, beginning with criminal 
cases, noting in separate columns the names of the attorneys, the char- 
acter of the action, the pleadings upon which it stands at the commence- 
ment of the session, leaving a margin opposite each case for the court 
to enter a short minute of the orders of the session. One copy of this 
docket he shall furnish for the use of the court, and another for the use 
of the members of the bar; 

3. He shall also provide and keep at each session a minute-book, in 
which he shall enter the names of witnesses and jurors, with time of 
attendance, distance of travel, and whatever else is necessary to enable 
him to make out a complete cost bill; 

4. He shall also provide and keep a well-bound book to be called the 
order book or journal in which he shall record the daily proceedings 
of the court, and enter all verdicts, orders, judgments, and decisions 
thereof, from which every morning shall be read in open court the pro- 
cecdings of the previous day, which shall be signed by the judge; but 
the court shall have full control of all entries in said journal at any 
time during the same term [session] in which they were made; 

5. He shall also provide and keep well-bound books, one for an execu- 
tion docket, one for a book of levies, and one for a final record, in 
which he shall make a full and perfect record of all criminal cases in 
which a final judgment is rendered, and all civil cases in which by any 
order or final judgment the title to real estate, or any interest therein, 
is any way affected, and such other final judgments, orders, or decisions 
as either party may require, and may pay him for recording; 

6. He shall also provide and keep such other books as are prescribed 
by law and required in the discharge of the duties of his office. [Cf. 
L. 54, p. 366, §6; L. 63, p. 317, §6; Cd. 81, § 2179; 1 H. C., S 173.] 


“Session,” substituted for “term.” 
See infra, § 444, execution docket. 


Cited in 26 Wash. 227; 29 Wash. 442; 42 Wash. 79; 86 Wash. 383; 115 Wash. 
249. | | 


$76. Custody and Delivery of Books, etc. 


He shall be responsible for the safe custody and delivery to his 
successor of all books and papers belonging to his office. [L. 54, p. 367, 
$ 8; Cd. ’81, § 2181; 1 H. C., §175.] 


§ 77. Powers and Duties of Clerks of Supreme and Superior Courts. 
The clerk of the supreme court, and each clerk of a superior court, 
has power to take and certify the proof and acknowledgment of a 
conveyance of real property or any other written instrument, authorized 
or required to be proved or acknowledged, and to administer oaths in 
every case when authorized by Jaw: and it is the duty of the clerk of 
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the supreme court, and of each county clerk for each of the courts for 
which he is clerk,— 


1. To keep the seal of the court, and affix it in all cases where he is 
required by law; 

2. To record the proceedings of the court; 

3. To keep the records, files and other books and papers appertaining 
to the court; 

4. To file all papers delivered to him for that purpose, in any action 
or proceeding in the court; 

5. To attend the court of which he is clerk, to administer oaths, and 
receive the verdict of a jury in any action or proceeding therein, in the 
presence and under the direction of the court; 

6. To keep the journal of the proceedings of the court, and, under 
the direction of the court, to enter its orders, judgments, and decrees; 

7. To authenticate, by certificate or transcript, as may be required, 
the records, files, or proceedings of the court, or any other paper apper- 
taining thereto, and filed with him; 

8. To exercise the powers and perform the duties conferred and im- 
posed upon him elsewhere by statute; 

9. In the performance of his duties, to conform to the direction of 
the court. [Cf. L. 58, p. 29, §1; Cd. 81, § 2184; L. 91, p. 98, §3; 2 
H. C., § 73.) 

Cited in 65 Wash. 540; 90 Wash. 4, 5. 


§78 Deputies, Appointment and Powers of. 

The clerk of the supreme court, and each clerk of a superior court, 
may have one or more deputies, to be appointed by such clerk in writ- 
ing, and to continue during his pleasure. Such deputies have the power 
to perform any act or duty relating to the clerk’s office that their re- 
spective principals have, and their respective principals are responsible 
for their conduct. [L. 91, p. 98, 84; 2 H. C., §74.] 


Deputies and assistants—Powers: See 154; State v. Rosener, 8 Wash. 42, 35 
Remington’s Digest, Clerks of C., 32; Pac. 357. 
State v. Devine, 6 Wash. 687, 34 Pac, 


§81. Clerks not to Practice Law. 


Each clerk of a court is prohibited during his continuance in office 
from acting, or having a partner who acts, as an attorney of the court 
of which he is clerk. [Cf. L. 54, p. 367, §10; Cd. 81, § 2183; 1 H. C., 
$177; L. 91, p. 99, §5; 2 H. C., § 75.) 


CHAPTER VII. 
REFEREES AND COURT COMMISSIONERS. 


§82. Referees—Definition and Powers. 


A referee is a person appointed by a court or a judicia) officer 
with power, — 


l. To try an issue of law or of fact in a civil action or proceeding, 
and report thereon; 
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2. To ascertain any other fact in a civil action or proceeding, when 
necessary for the information of the court, and report the fact, or to 
take and report the evidence in an action; 

3. To execute an order, judgment, or decree, or to exercise any other 
power or perform any other duty expressly authorized by law. [L. 91, 
p. 41, §1; 2 H. C., 8 67.] 


See infra, § 369 et seq., trial by referees. 


§83. Court Commissioners — Appointment — Qualifications — Term of 
Office. 


There may be appointed in each county, by the judge of the superior 
court having jurisdiction therein, a court commissioner for said county. 
Such commissioner shall be a citizen of the United States and an elector 
of the county in which he may be appointed, and shall reside at the 
county seat of such county, and shall hold his office during the pleasure of 
the judge appointing him. [L. 95, p. 164, §1; L. 09, p. 418, § 1; Const., 
Art. IV, § 23.) 

Cited in 44 Wash. 616, 617; 90 Wash. 251. 


§ 85. Powers of Commissioner —Fees. 


Such court commissioner shall have power, authority and jurisdie- 
tion, concurrent with the superior court and the judge thereof, in the 
following particulars: 

a. To hear and determine all matters in probate, to make and issue 
all proper orders therein, and to issue citations in all cases where same are 
authorized by the probate statutes of this state. 

b. To grant and enter defaults and after ten days from the entry 
thereof, to enter judgment thereon. 

e. To issue temporary restraining orders and temporary injunctions, 
and to fix and approve bonds thereon. 

d. To act as referee in all matters and actions referred to him by the 
superior court as such, with all the powers now conferred upon referees 
by law. 

e. To hear and determine all proceedings supplemental to execution, 
with all the powers conferred upon the judge of the superior court in 
such matters. 

f To hear and determine all petitions for the adoption of children, 
for the dissolution of incorporations, and to change the name of any 
person. 

g. To hear and determine all applications for the commitment of any 
person to the hospital for the insane, with all the powers of the superior 
court in such matters: Provided, that in cases where a jury is demanded, 
same shal! be referred to the superior court for trial. 

h. To hear and determine all complaints for the commitment of 
minors to the state reform or industrial school, with all powers con- 
ferred upon the superior court in such matters. 

i. To grant adjournments, administer oaths, preserve order, compel 
attendance of witnesses, and to punish for contempts in the refusal to 
obey or the neglect of his lawful orders made in any matter before him 
as fully as the judge of the superior court. 
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j. To take acknowledgments and proofs of deeds, mortgages and all 
other instruments requiring acknowledgment under the laws of this 
state, and to take affidavits and depositions in all cases. 

k To provide an official seal, upon which shall be engraved the 
words “Court Commissioner,” and the name of the county for which he 
may be appointed, and to authenticate his official acts therewith in al! 
cases where same is necessary. 

J. To charge and collect, for his own use, the same fees for the official 
performance of official acts mentioned in subsections d' and j“ herein 
as are provided by law for referees and notaries public. [L. 09, p. 419, 
$2. Cf. L. 95, pp. 164, 165, §§ 2, 3; Const., Art. IV, § 23.] 

See infra, § 9907, fees of notary. | 

Cited in 27 Wash. 83; 49 Wash. 319; 90 Wash. 251. 


§€3. Revision by Superior Court. 

All of the acts and proceedings of court commissioners hereunder 
shall be subject to revision by the superior court. Any party in interest 
nay have such revision upon demand made by written motion, filed with 
the clerk of the superior court, within ten days after the entry of any 
order or judgment of the court commissioner. Such revision shall be 
upon the records of the case, and the findings of fact and conclusions 
of law entered by the court commissioner, and unless a demand for 
revision is made within ten days from the entry of the order or judg- 
ment of the court commissioner, his orders and judgments shall be and 
become the orders and judgments of the superior court, and from same 
an appeal may be taken to the supreme court in all cases where an 
appeal will lie from like orders and judgments entered by the judge. 
[L. ’09, p. 420, 8 3.] 

The judgment entered by a court com- commissioner is not a part of the record, 
missioner is reviewable by the judge of unless brought up by statement of facts: 
the superior court: Peterson v. Dillon, State ex rel. Richardson v. Superior 
27 Wash. 78, 67 Pac. 397. Court, 41 Wash. 439, 83 Pac. 1027. 

When testimony taken before court 


§87. Salary. 

Each court commissioner appointed hereunder shall be allowed a 
salary, in addition to the fees herein provided for, in such sum as the 
board of county commissioners may designate, said salary to be paid 
at the time and in the manner as the salary of other county officials. 
[L. 09, p. 420, § 4.] 

Cited in 90 Wash. 251. 


§88. Oath. 


Court commissioners appointed hereunder shall, before entering upon 
the duties of such office, take and subscribe an oath to support the con- 
stitution of the United States, the constitution of the state of Wash- 
ington, and to perform the duties of such office fairly and impartially and 
to the best of his ability. [L. 09, p. 420, §5.] 
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CHAPTER VIII. 
JURORS. 


Fees of: See “Counties,” § 4229 et seq., infra. 
Jury trials, challenges, etc.: Sce infra, § 322 et seq. 


§89. Jury, Definition of. 


A jury is a body of men temporarily selected from the qualified in- 
habitants of a particular district, and invested with power,— 
1. To present or indict a person for a. publie offense; 
2. To try a question of fact. [L. 91, p. 86, §1; 2 H. C., §50.] 
Cited in 12 Wash. 55; 30 Wash. 142. R. ©. L. 176, and “Grand Jury,” 12 
For text treatment, see “Jury,” 16 R. C. L. 1013. 


§ 90. Different Kinds of Juries. 


There shall be three kinds of juries :— 
1. A grand jury; 
2. A petit jury; 
3. A jury of inquest. [L. 91, p. 86, §2; 2 H. C., § 51] 


§91. Grand Jury, Defined. 

A grand jury is a body of men, not less than twelve nor more than 
seventeen in number, impaneled and sworn to inquire of public offenses 
committed or triable within the county. IL. 91, p. 86, §3; 2 H. C., §52.] 


Cited in 5 Wash. 500. 


§ 92. Petit Jury, Defined. 

A petit jury is a body of men, twelve in number in the supcrior 
court, and six in number in courts of justices of the peace, drawn 
in the superior court by lot from the jurors in attendance upon the 
court at a particular session, and sworn to try and determine a question 
of fact; but in justice’s court the jury is drawn according to the mode 
specially provided for such court. [L. 91, p. 87, §4; 2 H. C., §53.] 


Cited in 12 Wash. 55. 


§ 93. Jury of Inquest, Defined. 

A jury of inquest is a body of men, six in number, summoned from 
the qualified inhabitants of a particular district, before the coroner, 
or other ministerial officer, to inquire of particular facts. [L. 91, p. 87, 
§5; 2 H. C., 8 54.] 


§ 94. Qualification of Jurors. 


No person shall be competent to serve as a juror in the superior 
courts of the state of Washington unless he be (1) an elector and tax- 
payer of the state, (2) a resident of the county in which he is called 
for service for more than one year preceding such time, (3) over twenty- 
one years of age, (4) in full possession of his faculties and of sound 
mind, (5) able to read and write the English language. [L. 11, p. 314, 
§1. Cf. L. 09, p. 131, §1.) 


Cited in 82 Wash. 619. 
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Qualifications of jurors under former 
laws: See Remington's Digest, Grand 
Jury, $3; Jury, $§ 27—30, and cases 
cited. 

This act impliedly repeals laws of 
1905, page 270, section 4, requiring the 
drawing of a grand jury to serve during 
tte ensuing three months: State ex rel. 


Gibson v. Gilliam, 56 Wash. 29, 104 Pac. 
1131. 


Payment of Taxes.—Constitution, ar- 
ticle I, section 21, providing that the 


§95. Persons Exempt—Preparation 


JURORS. 
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right to trial by jury, “shall remain in- 
violate,” is not violated by requiring 
jurors to be taxpayers: State v. Me- 
Dowell, 61 Wash. 398, 112 Pac. 521, Ann. 
Cas. 1912C, 782, 32 L. R. A. (N. S.) 
414. 


A juror need not be a taxpaver within 
the county in which he is called: State 
v. Jahns, 61 Wash. 636, 112 Pac. 747; 
Lasityr v. Olympia, 61 Wash. 651, 112 
Pac. 752. 


of Lists—Claim of Exemption by 


Women. 


Officers of the United States and of the state, attorneys at law, 
school teachers, practicing physicians, licensed embalmers, active mem- 
hers of the fire and police departments of any municipality, women, and 
all persons over sixty years of age, shall not be compelled to serve as 
jurors; and in preparing jury lists, the names of such persons, other 
than women and persons over sixty years of age, shall, if it be known 
that they are entitled to be excused from jury service, be omitted from 
the jury list: Provided, however, that the right of any such person to be 
excused from jury service shall not be cause for challenge as to his 
competency if he desires to serve: Provided further, that any woman 
desiring to be excused from jury service may claim exemption by sign- 
ing a written or printed notice thereof and returning same to the sheriff 
before the date for appearance and if exemption is claimed by reason 
of sex no fee shall be allowed for her appearance. And it shall be the 
duty of the person serving any summons for jury service to inform the 
person served of this provision. [L. 11, p. 314, §2.] 


See infra, § 103, an earlier enactment. 


§96. Jury List—Yearly Revision—Exempting Women—Jury-boxes. 

Upon the taking effect of this act, the judge or judges of the 
superior court of each county in this state shall divide the county into 
not less than three nor more than six jury districts, following the lines 
of voting precincts and arranging the districts in such manner that the 
population in each district shall be as nearly equal as may be, and the 
fixing of the boundaries of the district shall be evidenced by an order 
made by the court and entered upon its records. The county assessor 
in each county in the state shall prepare annually a list of all persons 
qualified and subject to serve as a juror, giving the name, age, sex, 
whether naturalized or native born citizens, occupation, judicial district 
and postoffice address of such persons and file a copy thereof with the 
county clerk on or before the first day of June of each year. Any 
female who upon being listed by the county assessor shall claim her 
exemption to serve as a juror, shall not be listed by the said county 
clerk in the preparation of the list of jurors. During the month of July 
of each year the county clerk of each county in the state shall make 
up and revise in a book kept for that purpose a jury list containing 
the names of all the qualified jurors in the county. The county clerk 
shall provide boxes sufficient in number to correspond with the number 
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of jury districts fixed by the court, and numbered to correspond there- 
with, and having written the names of the jurors in each district upon 
slips of paper, which shall be similar in size, quality of paper, and writ- 
ing, and shall deposit such slips in the jury-box of the proper district. 
The jury list shall be revised from year to year, new lists being made 
up each year, adding thereto the names of new residents, and omitting 
therefrom the names of persons who have removed from the county, 
or who may have served as jurors within five years theretofore (unless 
they shall be necessary to make up a sufficient list) and the names of 
the new lists shall be deposited in the box for service for that year, as 
hereinbefore provided. [L. 21, p. 92, §1; L. 11, p. 314, 8 3.] 


Cited in 82 Wash. 618. 

Jury list Making and requisites of 
list and record: See Remington's Digest, 
Jury, $ 32; State v. Payne, 6 Wash. 563, 
34 Pac. 317; State v. Bokien, 14 Wash. 
403, 44 Pac. 889; State v. Vance, 29 
Wash. 435, 70 Pac. 34. 


This section is directory merely; and 
a list made up from additional sources 
of information, such as memoranda by 
deputy assessors and the personal knowl- 
edge of the clerk, does not render the 


was no attempt to show any prejudice 
or consequent injury: State v. Rholeder, 
82 Wash. 618, 144 Pac. 914. 


Constitution, article I, section 22, guar- 
anteeing to accused the right to a trial 
before “a jury of the county,” is not 
violated by this section, providing that 
the county shall be divided into jury 
districts, and that an equal number of 
the jurors shall be drawn from each dis- 
trict for service in any month: State v. 
Newcomb, 58 Wash. 414, 109 Pac. 355. 


panel subject to challenge, where there 


§97. Jury Terms—Jury, How Drawn. 


Jury terms shall commence on the first Monday of each month, and 
shall end on the Saturday preceding the first Monday of each month, 
unless the day of commencing or ending said term be changed by order 
of the judge or judges of the superior court; but it shall not be neces- 
sary to call a jury for any term in any county unless the judge or 
judges of the superior court of that county shall consider that there is 
sufficient business to be submitted to a jury to require that one be called. 
When the judge or judges of the superior court of any county shall 
deem that the public business requires a jury term to be held, he or 
they shall require the county clerk to draw a jury to serve for the en- 
suing term, and the county clerk, on the second Saturday of the calendar 
month preceding the month on which the jury is to be called to serve, 
shall be blindfolded, and in the presence of the judge or judges or of 
a court commissioner of the superior court, shall draw from the jury- 
boxes such number of names as the judge or judges may have ordered 
to be summoned as jurors for the ensuing term. The names shall be 
drawn in equal numbers from each jury-box, and before the drawing is 
made the boxes shall be shaken up so that the slips bearing the names 
thereon may be thoroughly mixed, and the drawing of the slips shall 
depend purely upon chance. [L. 11, p. 315, § 4.] 

Drawings in absence of judge: See infra, $ 105. 


Cited in 76 Wash. 17; 82 Wash. 285; 85 Wash. 493, 103 Pace. 792, 23 L. R. A. 
Wash. 385. (N. 8.) 932. 


Selection and drawing of panel: See 
Remington’s Digest, Jury, §33; State v. 
Payne, 6 Wash. 563, 34 Pac. 317; Mer- 
cereau v. Maughlin Mill Co., 53 Wash. 
475, 102 Pac. 232; State v. Barnes, 54 


Term of Service.— Under Laws 1911, 
p. 315, §4, an order extending a jury 
term should be made before the term 
expired, and an order made there- 
after is not a substantial compliance 
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with the statute: Jennings v. Puget 
Sound Traction, Light & Power Co., 76 
Wash. 15, 135 Pac. 468. 

If a jury is properly drawn and im- 
paneled, and enters upon a trial within 


$98, Grand Jurors—How Drawn. 
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the regular jury term, it is a properly 
constituted jury to complete the trial, 
though it may carry them over their 
statutory term as jurors: Beach v. 
Seattle, 85 Wash. 379, 148 Pac. 39, 


Whenever the judge or judges of the superior court of any county 


in the state shall desire to summon a grand jury, the names of persons 
to serve as grand jurors shall be drawn from the jury list, as herein- 
hefore provided: Provided, however, that the names of the persons who 
shall serve as grand jurors shall not be stricken from the jury list, 
and such service shall not excuse them from service upon petit juries, as 


though they had not been summoned upon the grand jury. 


p. 316, § 5.) 
Cited in 82 Wash. 286. 


A grand jury is illegally drawn where 

the necessary seventeen grand jurors 
were arbitrarily selected by the court 
from forty of the attending qualified 
Jurors drawn by the clerk by chance, 
a required by this and the preceding 
fection: State ex rel. Murphy v. Superior 
Court, 82 Wash. 284, 144 Pac. 32. 


** is no such distinction between 
155 words “drawn” and “impaneled” as 
“re used, as to permit the judge to 
“ie Without chance, a grand jury: 
* ex rel. Murphy v. Superior Court, 
- Wash. 284, 144 Pac. 32. 


A grand jury may be selected by the 


[L. 11, 


elerk's drawing a certain number from 
the jury list, and qualifying them singly 
until sufficient jurors are obtained; or 
all drawn might be first qualified, and 
a sufficient number drawn by chance to 
make up the grand jury: State ex rel. 
Murphy v. Superior Court, 82 Wash. 284, 
144 Pac. 32. 

A similar section (Rem. & Bal., § 104), 
providing that grand jurors shall be 
“drawn from the jury list as hereinbefore 
provided” held to have no application to 
the portions of the preceding section 
requiring monthly jury terms and fixing 
the time for the commencement of the 
term: State ex rel. Gibson v. Gilliam, 
56 Wash. 29, 104 Pac. 1131. 


$99. Additional Names Open Venire. 


, If for any reason the jurors drawn for service upon a petit jury for 
ty term shall not be sufficient to dispose of the pending jury business, 
Where no jury is in regular attendance and the business of the court 
may require the attendance of a jury before a regular term, the judge 
Judges of the superior court may draw from the jury list such addi- 
‘nal names as they may consider necessary, and the persons whose 
ames are so drawn shall thereupon be summoned to serve as jurors 
‘orthwith. The judge or judges drawing such additional names, may, 
m his or their discretion, order and direct that, of such additional jurors, 
nly those living nearest to the county seat or most conveniently reached 
‘nd found shall be at first summoned by the sheriff, and at any time 
Then a sufficiency of such persons has been summoned and produced in 
burt, such judge or judges may, in his or their discretion, order and 
rect the sheriff not to summon the remainder of the additional jurors 
o drawn. By stipulation or agreement made in open court as a part 
ot the record, the parties to any action may agree that an open venire 
May be issued to make up a jury in that action and upon order of the 
court approving such stipulation and directing the number of jurors to 
e drawn, the clerk shall issue an open venire, and the sheriff shall fill 
the same by summoning from the bystanders, or elsewhere, a sufficient 
number of persons to fill the open venire. [L. 11, p. 316, 8 6.] 
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Construction of former statutory pro- 
visions: See Remington’s Digest, Jury, 
§31; Thompson v. Territory, 1 W. T. 
547; State v. Croney, 31 Wash. 122, 71 
Pac. 783; Cathey v. Seattle Elec. Co., 
58 Wash. 176, 108 Pac. 443. 

Special venire or panel: See Reming- 
ton’s Digest, Jury, § 36; Blanton v. State, 
1 Wash. 265, 24 Pac. 439; State v. 
Payne, 6 Wash. 563, 34 Pac. 317; State 
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41 Pac. 183; State v. Cushing, 17 Wash. 
544, 50 Pac. 512; State v. Lattin, 19 
Wash. 57, 52 Pac. 314; State v. Mayo, 
42 Wash. 540, 85 Pac. 251, 7 Ann. Cas. 
881. 

Talesmen or additional jurors: See 
Remington’s Digest, Jury, 8 38; Meeker 
v. Gardella, 1 Wash. 139, 23 Pac. 837; 
State v. Holmes, 12 Wash. 169, 40 Pac. 


ex rel. King v. Trimbell, 12 Wash. 440, 


§ 100. Excused from Service. 


A person summoned as a juror may be excused from acting as such 
on account of any of the reasons stated in section 95 hereof; when his 
own health requires, on account of death in his family, or of illness in 
his family of such character that he is required to be in attendance 
thereupon, or when his business interests would be scriously prejudiced 
by such service. No person, however, shall be excused from service as 
a juror on account of business reasons unless his service is such as would 
lead to the waste or destruction of his property; and unless it shall 
appear that after having been summoned as a Juror he had made every 
reasonable effort to permit of his serving as a juror without causing 
waste or destruction of his property. When excused for any of the fore- 
going reasons, or for any reason deemed sufficient by the court, the 
name of the juror so excused shall remain upon the jury list from which 
jurors are drawn, and his name returned to the jury box from which it 
was drawn. Any person applying to be exeused from jury service for 
any of the causes herein specificd, may be placed upon oath or affirma- 
tien to testify truly in all respects as to the cause of such excuse, 
and that he will answer truly any question put to him by the judge 
with respect thereto. [L. ‘11, p. 317, §7.] 


§ 101. Separation of Jury. 

In no action or proceeding whatever, except felony cases shall the 
jury sworn to try the issues therein be kept together and in the custody 
of the officers of the court, save during the actual progress of the trial, 
until the case shall have been finally submitted to them for their deci- 
sion. Whenever the jury are kept together in the custody of the officers 
when the trial is not in progress, they shall be supplied with meals at 
regular hours, and with comfortable sleeping and toilet accommodations. 
[L. 11, p. 317, §8. Cf. 1 Rem. & Bal. Code, § 346, repealed by this act.] 


735, 41 Pac. 887. 


§ 102. Felon not Competent. 

A person who has been convicted of a felony is not competent to 
act as juror. [L. ’99, p. 35, §1; L. 91, p. 87, §6; 2 H. C., §55; see 
L. ’88, p. 117, § 1.) 


This section is superseded by §94, supra, except a3 to subdivision 6, which is 
retained. 
§ 103. Who are Exempt—Effect of Disqualification on Verdict. 


Civil officers of the United States, civil and judicial officers of the 
state, attorneys at law, ministers of the gospel or priests, school teach- 
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ers, practicing physicians, locomotive engineers, active members of the 
fire department of any city or village, all persons who have served twice 
as a juror within two years, and all persons over sixty years of age, 
shall not be compelled to serve as jurors, and in preparing jury lists 
the county commissioners shall omit the names of such persons; but no 
act of a grand or petit jury shall be invalid by reason of such person 
or persons aforesaid, qualified in other respects, serving thereon; nor 
shall any disqualification of any member of a grand or petit jury affect 
the indictment or verdict, unless the juror for that specific cause was 
challenged or excepted to before the finding of the indictment or rendi- 
tion of the verdict, and the challenge or exception overruled, and error 
specifically assigned upon the overruling of such challenge or exception. 
L. 88. p. 117, §2; L. 791, p. 87, §7; 2 H. C., § 56.) 

See supra, § 95, a later enactment. 

See infra, § 111, as to previous service within one year. 

See infra, § 8597, militia and employers exempt from jury duty, when. 

See infra, § 11358, telegraph employees exempt. 

See infra, § 332, exemption a personal privilege, 


Cited in 31 Wash. 78; 110 Wash. 667. 


9104. Public Interest as an Excuse. 

A person may be excused from acting as a juror when, for any rea- 
son, . .. interests. . . of the public will be materially injured by his 
attendance; but no person shall be excused on account of the causes in 
this section mentioned, unless it appear that after he was summoned he 
could not, by reasonable precaution, have provided against them. IL. 91, 
p. 87, §7; 2 H. C., 8 57.] 


The above portions of §7 of the act of 1891 are retained. 


$105. Drawing in Certain Counties in Absence of Judge. 

When, pursuant to any statute of this state, there is elected but one 
Judge of the superior court in and for two or more counties, the superior 
urt of any such county may by an order made and entered of record 
direct that until such order be altered or revoked, the drawing from 
sich box of the names of persons to serve as jurors in that court shall 
lake place in the courtroom in such county and not in open court and 
without the presence of the judge; and while such order remains in 
force the drawing shall be made accordingly; but the names of the 
persons drawn shall nevertheless be entered upon the journal of such 
turt, together with the clerk’s certificate prescribed in section 4 of this 
act, and the judge of the superior court for any such county may, while 
e is within or without such county, make in writing and sign the order 
Preseribed in said section 4 for drawing persons to serve as jurors; but 
he shall then forward such order to the clerk of such court in time to 
reach such elerk on or before 10 o’clock A. M. of the last Saturday in 
the current month; and such drawing shall then take place at said 
hour on said Saturday. If at the time when the said judge would other- 
Wise make said order, it appears to the judge of said court that no jury 
Will be needed in the ensuing month, the judge may omit said order 
and no jury need be drawn for such ensuing month. [L. 05, p. 275, 
§ 14. 

lt 3 doubtful if this section is in force. “Section 4” is repealed. 
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§ 106. Irregularities Do not Invalidate. 


The failure on the part of any officer to perform the duties required 
within the time, or other irregularity in said drawing, shall in no way 
invalidate the selecting, summoning or drawing of said jurors. [Cf. L. 
’88, p. 116, §4; L. °90, p. 332, §2; 2 H. C., S 62.] 

Cited in 12 Wash. 291. for the drawing of jurors is not manda- 


This section shows the intention of tory: State v. Krug, 12 Wash. 288, 41 
the legislature to be that the regulations Pac. 126. 


§ 107. Proceedings When Venire Set Aside. 


If for any cause the court shall see fit to set aside the venire for 
grand or petit Jurors, returned as above provided, an open venire may 
thereupon issue to the sheriff, who shall thereupon complete the panel 
by such open venire as speedily as possible. [Cf. L. 90, p. 332, §3; 
L. 91, p. 88, §8; 2 H. C., 8 63.) 


Cited in 12 Wash. 295; 17 Wash. 550; 20 Wash. 558. 


§ 108. Sheriff to Summon Jurors. 


When a venire is delivered to the sheriff he shall without delay 
proceed to summon the jurors as therein directed, and shall immediately 
thereafter make and file in the court a return of his doings thereon. 
[L. 91, p. 88, §10; 2 H. C., § 65.] 


The fact that the sheriff does not commencement of a trial is not ground 
make a return of his acts in summoning for a challenge: State v. Payne, 6 Wash. 
a special venire of jurors until after the 563, 34 Pac. 317. 


§ 110. Venire to Fill Incomplete Panel. 

If for any cause a sufficient number of grand or petit jurors are 
not returned by the sheriff in the manner first herein contemplated, or 
if a sufficient number of grand or petit jurors are not in attendance, 
the court may order the panel filled by summoning a sufficient number 
by an open venire issued and directed to the sheriff. [Cf. L. 90, p. 332, 
$4; L. 91, p. 88, §9; 2 H. C., § 64.] 


§111. Juror not to be Summoned Twice in One Year. 

No person shall be summoned as a petit Juror in any superior court 
upon an open venire more than once in one year. [L. 91, p. 88, 8 11; 
2 H. C., § 66.] 


For balance of this scction, see inf ra, § 328. 


Cited in 24 Wash. 257. petent to serve asa juror, in the absence 
An act making service upon a jury Of a challenge: State v. Hall, 24 Wash. 
within the previous year a ground for 255, 64 Pac. 153. 
challenge, does not render one incom- 


CHAPTER IX. 
ATTORNEY GENERAL AND PROSECUTING ATTORNEYS, 


Duties of attorney general: See “State Officers,” § 11030 et seq., infra, 
Duties of prosecutors: See “Counties,” § 4127 et seq., infra. 


§112. Powers and Duties of Attorney General. 
The powers and duties of the attorney general in relation to actions 
and proceedings in the courts shall be,— 
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1.To appear for and represent the state before the supreme court 
in all cases in which the state is interested; 

2. To institute and prosecute all actions and proceedings for or for 
the use of the state, which may be necessary in the execution of the 
duties of any state officer; 

3. To defend all actions and proceedings against any state officer in 
his official capacity, in any of the courts of this state or the United 
States: 

4. To consult and advise the several prosecuting attorneys in matters 
relating to the duties of their office, and when, in his judgment, the 
interests of the state require, he shall attend the trial of any person 
accused of a crime, and assist in the prosecution. [L. 91, p 95, §2; 
2 H. C., § 84.] 


Cited in 3 Wash. 66; 21 Wash. 454; 28 70 Pac. 114; Ritchie v. State, 42 Wash. 
Wash. 497. 653, 85 Pac. 417. 

Powers and duties in general: See Nature and functions of office: See 
Remington’s Digest, Atty.-Gen., §3; Remington's Digest, Dist. & Pros. Attys., 
Jones v. Reed, 3 Wash. 57, 27 Pac. 1067; §1; Spokane County v. Allen, 9 Wash. 
State ex rel. Attorney General v. Seattle 229, 37 Pac. 428, 43 Am. St. Rep. 830. 
Gas ete. Co., 28 Wash. 488, 68 Pac. 946, 


§113. Prosecuting Attorneys Defined. 


Prosecuting attorneys are attorneys authorized by law to appear for 
and represent the state and the counties thereof in actions and proceedings 
before the courts and judicial officers. [L. '91, p. 95, §3; 2 H. C., § 85.] 


cited in 18 Wash. 224; 21 Wash. 61; 28 Wash. 500. 


$114, Appointment by the Court. 


When from illness or other cause the prosecuting attorney is tem- 
porarily unable to perform his duties, the court or judge may appoint 
some qualified person to discharge the cuties of such officer in court until 
such disability is removed. [L. 91, p. 95, §5; 2 H. C., § 87.] 

Cited in 21 Wash. 62. being a — feed under the consti- 

Anno; 22 tution and laws of this state, a vacancy 

rs. 1 ag ie yet "E in the office should be filled by appoint- 

Smalley v. 8 ell, 6 Wash. 161 a Pae ment of the county commissioners and 

82; State lag: 1 McMartin v. Whit. not by the governor: State ex rel. Me- 

ber, 9 Wash e oe Pac 473 i Martin v. Whitney, 9 Wash. 377, 37 Pac. 
377, A 


T 473. See Swanson v. Hoyle, 32 Wash. 
è? prosecuting attorney of a county 169, 72 Pac. 1011. 


$115, Deputy Prosecuting Attorneys—Appointment. 
the The prosecuting attorney of each county may appoint, by and with 
consent of the county commissioners, one or more deputies who shall 
the same power in all respects as their principal. Such appoint- 
ka shall be in writing, signed by the prosecuting attorney and filed 
he county auditor’s office. Each deputy thus appointed shall have 
e same qualifications required of the prosecuting attorney, but his 
“PPointment may be revoked by the prosecuting attorney or county com- 
"8Sioners at will. The prosecuting attorney shall be responsible for the 
Acts of his deputies. [L. 03, P. 7, 81. Cf. L. 91, P. 96, 86; 2 H. C., 
; see L. 86, p. 63, 5 17. 
Cited in 33 Wash. 327. 
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Assistants and substitutes: See Rem- 
ington’s Digest, Dist. & Pros. Attys., § 3; 
State v. Elswood, 15 Wash. 453, 46 
Pac. 727; State v. Heaton, 21 Wash. 59, 
56 Pac. 843; Swanson v. Hoyle, 32 Wash. 
129, 72 Pac. 1011. 

A deputy prosecuting attorney has the 
power to subscribe his principal’s name 
to an. information: Hammond v. State, 
2 Wash. 171, 28 Pac. 334. 

It is proper for the deputy in execut- 
ing papers pertaining to his duties to 
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sign his own name thereto as such, and 
it is unnecessary that he sign in the 
name of his principal, by himself as 
deputy: State v. Devine, 6 Wash. 587, 
34 Pac. 154. 


An information subscribed by a deputy 
prosecuting attorney is sufficient, since 
$ 2050, infra, requiring information to 
be subscribed by the prosecuting attor- 
ney, must be read in connection with 
this section, a later act: State v. Riddell, 
33 Wash. 324, 74 Pac. 477. 


§ 116. General Powers and Duties of Prosecuting Attorneys. 


The prosecuting attorney of each county shall have authority and 
it shall be his duty, subject to the supervisory control and direction of 
the attorney general, to appear for and represent the state and the 
county and all school districts in the county in which he is a prosecut- 
ing attorney, in all criminal and civil actions and proceedings in such 
county in which the state or such county or such school district is a 
party. [L. 11, p. 375, §1. Cf. L. ’91, p. 96, §7; 2 H. C., § 89.] 


Cited in 21 Wash. 61; 28 Wash. 500; 107 Heaton, 21 Wash. 59, 56 Pac. 843; State 
Wash. 283. ex rel. Porter v. Headlee, 18 Wash. 220, 

Powers and duties: See Remington’s ol Pac. 369; State ex rel. Crawford v. 
Digest, Dist. & Pros. Attys., §5; State Evenson, 18 Wash. 609, 52 Pac. 230; 
ex rel. Rockford v. Superior Court, 4 Spokane County v. Bracht, 23 Wash. 102, 
Wash. 30, 29 Pac. 764; State v. Hansen, 62 Pac. 446; Bates v. School District 
10 Wash. 235, 38 Pac. 1023; State v. No. 10, 45 Wash. 498, 88 Pac. 944. 


CHAPTER X. 
ATTORNEYS AND COUNSELORS AT LAW. 
Compensation of: See infra, § 474 et seq. 


§ 118. Attorney and Counsel Defined. 


An attorney is a person duly admitted to practice law and authorized 
to appear for and represent a party in the written proceedings in any 
action or proceeding in any stage thereof. An attorney other than the 
one who represents the party in the written proceedings may also appear 
for and represent a party in court or before a judicial officer, and then 
he is known in the particular action or proceeding as counsel only, and 
his authority is limited to the acts that are done in the court or before 
such officer at that time. [L. 91, p. 95, §1; 2 H. C., §90; L. ’95, p. 178, 
§ 1.) 


Cited in 30 Wash. 234. For text treatment of “Attorneys at 


Law,” see 2 R. C. L. 929. 
§ 129. Duties of Attorneys and Counselors. 
It shall be the duty of an attorney and counselor,— 

1. To support the constitution of the United States and the laws of 
the state; 

2. To maintain the respect due to the courts of justice and judicial 
officers; 

3. To counsel or maintain such actions, proceedings, or defenses only 
as appear to him legal and just, except the defense of a person charged 
with a public offense; 


208 


eee i — — 


CHAP. X] ATTORNEYS AND COUNSELORS AT LAW. 130 
4. To employ, for the purpose of maintaining the causes confided to 

him, such means only as are consistent with truth, and never to seek 

to mislead the judge by any artifice or false statement of fact or law; 

5. To maintain inviolate the confidence, and at every peril to himself 
to preserve the secrets, of his client; 

6. To abstain from all offensive personality, and to advance no fact 
prejudicial to the honor or reputation of a party or witness, unless re- 
quired by the justice of the cause with which he is charged; 

7. Never to reject, from any consideration personal to himself, the 
cause of the defenseless or oppressed. [L. 63, p. 404, §5; Cd. ’81, 


§3279; 2 H. C., § 94.] 


Cited in 5 Wash. 332; 18 Wash. 480; 
48 Wash. 158; 95 Wash. 254. 

Duties and liabilities of attorney to 
client in general: See Remington’s Digest, 
Atty. & C., §§30—32; Isham v. Parker, 
3 Wash. 755, 29 Pac. 835; Shine v. Cul- 
ver, 42 Wash. 484, 85 Pac. 271; Snoho- 
mish Land Co. v. Blood, 40 Wash. 626, 
d Pac. 933; Sawdey v. Barnes. 73 Wash. 
526, 132 Pac. 225. 

Dealings between attorney and elient: 
See Remington's Digest, Atty. & C., $ 33; 
Scully v. Book, 3 Wash. 182, 28 Pac. 556; 


Gaffney v. Jones, 18 Wash. 311, 51 Pac. 
461; Landis v. Wintermute, 40 Wash. 673, 
82 Pac. 100; Winsor v. Commonwealth 
Coal Co., 63 Wash. 62, 114 Pac. 908, 33 
II. R. A. (N. S.) 63. 


Acquiring property adversely to in- 
terest of client: See Remington's Digest, 
Atty. & C., 8 34; Payette v. Willis, 23 
Wash. 299, 63 Pac. 254; Security Sav. 
Soc. v. Cohalan, 31 Wash. 266, 71 Pac. 
1020; Carson v. Fogg, 34 Wash. 448, 76 
Pac. 112; ‘Hetrick v. Smith, 67 Wash. 
664, 122 Pac. 363. 


§130. Authority of Attorneys and Counselors. 
An attorney and counselor has authority,— 

l. To bind his client in any of the proceedings in an action or special 
Proceeding by his agreement duly made, or entered upon the minutes 
of the court; but the court shall disregard all agreements and stipula- 
tions in relation to the conduct of or any of the proceedings in an action 
or Special proceeding, unless such agreement or stipulation be made 
m open court, or in presence of the clerk, and entered in the minutes 
by him; or signed by the party against whom the same is alleged, or 
his attorney ; 

2. To receive money claimed by his client in an action or special 
Proceeding during the pendency thereof, or after judgment upon the 
Payment thereof, and not otherwise, to discharge the same or acknowl- 
edge satisfaction of the judgment; | 

3. This section shall not prevent a party employing a new attorney, 
or from issuing an execution upon a judgment, or from taking other 
Proceedings prescribed by statute for its enforcement. [L. ’63, p. 404, 
6; Cd. 81, 8 3280; 2 H. C., §95.] 

Cited in 7 Wash. 213; 23 Wash. 251, 


92; 34 Wash. 234: 41 Wash. 30; 46 Wash. 
5 55 Wash. 40; 57 Wash. 562; 90 Wash. 
311. 


1125. See, also. Roche v. Madar, 104 
Wash. 21, 175 Pac. 314, 181 Pac, 857. 


Premature termination of relation: See 
Remington's Digest, Atty. & C., 8 36; 
Payette v. Willis, 23 Wash. 299, 63 Pac. 
254; Schultheis v. Nash, 27 Wash. 250, 
67 Pac. 707; Schmidt v. Curtiss, 72 Wash. 
211, 130 Pac. 89; Johnson v. Mann, 72 
Wash. 651, 131 Pac. 213. 


Discharge from employment Value of 
services: Ramey v. Graves, 112 Wash. 88, 
191 Pac. 801. 


Employment of attornev: See Reming- 
‘on’s Digest, Atty. & C., §35; Ramage v. 
Littlejohn, 17 Wash. 386, 49 Pac. 486; 
Schultheis v. Nash, 27 Wash. 250, 67 Pac. 
* > Sullivan’s Estate, In re, 36 Wash. 
“li, 78 Pae. 945; Abel v. Hansen, 62 
Wash. 492, 114 Pac. 182; Delbridge v. 
Beach, 66 Wash. 416, 119 Paec. 856; 
Jones v. Jones. 72 Wach. 517, 130 Pac. 
Rem. Wash. Code, Vol. I—14 909 
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Scope of authority in general: Sec Digest, Atty. & C., §24; South Bend 
Remington’s Digest, Atty. & C., 38 17, Land Co. v. Denio, 7 Wash. 303, 35 Pac. 
18; Ashcraft v. Powers, 22 Wash. 440, 64; Grunewald v. West Coast ete. Co., 
61 Pac. 161; Lacaff v. Dutch Miller Min. 11 Wash. 478, 39 Pac. 964; Humptulips 
& Smelt. Co., 31 Wash. 566, 72 Pac. 112; Driving Co. v. Cross, 65 Wash. 636, 118 
Forsyth v. Dow, 81 Wash. 137, 142 Pac. Pac. 827, 37 L. R. A. (N. 8.) 226. 


490. . Receiving payment or security —atis- 
Stipulations and admissions: See Rem faction of judgment or execution: See 
ington’s Digest, Atty. & C., 319; Simp- Remington’s Digest, Atty. & C., § 25; 
son v. Brown Bros. & Co., 1 W. T. 247; Lyons v. Bain, 1 W. T. 482; Parker v. 
Haas v. Gaddis, 1 Wash. 89, 23 Pac. Esch, 5 Wash. 296, 31 Pac. 754; High 
1010; Haynes v. Tacoma Olympia ete. v. Emerson, 23 Wash. 103, 62 Pac. 455; 
R. Co., 7 Wash. 211, 34 Pac. 922; Irwin State ex rel. Lane v. Ballinger, 41 Wash. 
v. Buffalo Pitts Co., 39 Wash. 346, 81 23, 82 Pac. 1018, 3 L. R. A. (N. S.) 72; 
Pac. 849. Hayes v. Koepfli, 46 Wash. 43, 89 Pac. 
Commencement and conduct of litiga- 151. 


3 3 ‘Virdee © 8 Settlements, compromises and releases 
i 4 i 7 1 3 ° : 9 ; 
697, 54 Pac. 541; De Roberts v. Stiles, 24 ren ww coc N 1 
Wash. 611, 64 Pac. 795; Smalley v. Lange- W. Ay 268 39 Pa 8 “Drs M k 8 
nour, 30 Wash. 307, 70 Pac. 786; Simpson . ch oa D wre Coll; 
v. Brown Bros. & Co., 1 W. T. 247; Fur- 89: 23 Wash. 103, 62 Pac. 455; Co ia 
man v. Bon Marche, 71 Wash. 238, 128 V. Fidelity Trust Co., 33 Wash. 136, 73 
Pac. 210; Waterman v. Robertson, 103 Pac. 1121; Sawyer v. beg Ege ge 
Wash. 553, 175 Pac. 177. me 41 3 = 4 i aaa 
Control of judgment and execution: 1 N : N 2 ges i 
Sce Remington's Digest, Atty. & C., Sufficiency and proof of authority to 
8 22, 23; Murray v. Meade, 5 Wash. 693, settle: See Remington's Digest, Atty. & 
32 Pac. 780; Sturgis v. Dart, 23 Wash. C., $27; Timm v. Timm, 34 Wash. 228, 
244, 62 Pac. 858; Carson v. Fogg, 34 75 Pac. 879; Erickson v. McNeeley & 
Wash. 448, 76 Pac. 112; Richardson v. Co., 41 Wash. 509, 84 Pac. 3; Pearl 


97 Wash. 371, 166 Pae. 639, 168 Oyster Co. v. Seattle & Montana R. Co., 
at 53 Wash. 101, 101 Pac. 503. 


Pac. 513. 
Prosecution of appeal or other pro- Authority of attorney to consent to 
ceedings for review: See RKemington’s account stated. 2 A. L. R. 74. 


$ 131. Proceedings When Attorney Appears Without Authority. 

If it be alleged by a party for whom an attorney appears that he 
does so without authority, the court may at any stage of the proceed- 
ings relieve the party for whom the attorney has assumed to appear 
from the consequences of his act; it may also summarily, upon motion, 
compel the attorney to repair the injury to either party consequent upon 
his assumption of authority. [L. 69, p. 405, §7; Cd. ’81, § 3281; 2 H. C., 
§ 96.) 


Cited in 21 Wash. 436. upon a petition to vacate the judgment 
Where the question of the authority therein under authority of this section: 
of an attorney to appear for a party Roberts v. Shelton Southwestern R. Co., 


has been raised and passed upon in the 21 Wash. 427, 58 Pac. 576, 
Original action, it cannot be retried 


§ 132. Attorney may be Required to Show Authority. 

The court or a judge may, on motion of either party, and on show- 
ing reasonable grounds therefor, require the attorney for the adverse 
party, or for any one of several adverse parties, to produce or prove the 
authority under which he appears, and until he does so, may stay all 
proceedings by him on behalf of the party for whom he assumes to 
appear. [L. 63. p. 405, §8; Cd. 81, § 3282; 2 H. C., 8 97.) 

Cited in 23 Wash. 305; 27 Wash. 114, 255. 
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$133. Change of Attorneys. 


The attorney in an action or special proceeding may be changed at 

any time before judgment or final determination as follows :— 

1. Upon his own consent, filed with the clerk or entered upon the 
minutes; or 

2. Upon the order of the court, or a judge thereof, on the application 
of the chent, or for other sufficient cause; but no such change can be 
made until the charges of such attorney have been paid by the party 
asking such change to be made. [L. 63, p. 405, §9; Cd. 81, § 3283; 
2 H. C., § 98.) 


Cited in 72 Wash. 519; 78 Wash. 473. This and the next section governing 
Change and substitution: See Reming- the substitution of attorneys is confined 
ton’s Digest, Atty. & C., 88 14, 15; Ta- to changes made before judgment or 
‘oma Mill Co. v. Sherwood, 11 Wash. final determination: Belle City Mfg. Co. 
492, 39 Pae. 977; Gabrielson v. Gorin, . Kemp, 27 Wash. 111, 67 Pac. 580. 

92 Wash, 408, 159 Pac. 387. 


$134. Notice of Change and Substitution. 


When an attorney is changed, as provided in the last section, writ- 
ten notice of the change, and of the substitution of a new attorney, or 
of the appearance of the party in person, must be given to the adverse 
party; until then, he shall be bound to recognize the former attorney. 
L. 63, p. 405, §10; Cd. 81, § 3284; 2 H. C., 8 99. 

Cited in 3 Wash. 392; 27 Wasn. 114. After judgment, new attorneys may be 


Upon an application to the court to employed and may serve notice of appeal 
thange attorneys, notice to the attorney without notice of the substitution of at- 
issued by eitation is sufficient, provided torneys to the adverse party, since this 
the attorney is thereby given reasonable scction 18 confined to changes before final 
notice of the application: Schultheis v. Judgment: Belle City Mfg. Co. v. Kemp, 
Nash, 27 Wash. 250, 67 Pae. 707. 27 Wash. 111, 67 Pac. 580. 


9135. Proceedings on Death or Removal of Attorney. 


When an attorney dies, or is removed or suspended, or ceases to 
act as such, a party to an action for whom he was acting as attorney 
must, at least twenty days before any further proceedings against him, 
be required by the adverse party, by written notice, to appoint another 
attorney, or to appear in person. [L. 63, p. 405, §11; Cd. 81, 8 3285; 
2 H. C., § 100. ] 

Cited in 35 Wash. 387. twenty days’ delay could thereby be se- 


This section does not apply t lun- cured by collusion: McInnes v. Sutton 
, pply to a volun : ’ 


$136. Lien of Attorneys. 

An attorney has a lien for his compensation, whether specially 
agreed upon or implied, as hereinafter provided,— 
. Upon the papers of his client, which have come into his possession 
m the course of his professional employment: 

Upon money in his hands belonging to his client; 

3 Upon money in the hands of the adverse party in an action or pro- 
ceeding, in which the attorney was employed, from the time of giving 
notice of the lien to that party; 

1. Upon a judement to the extent of the value of any services per- 
armed by him in the action, or if the services were rendered under a 
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special agreement, for the sum due under such agreement, from the time 
of filing notice of such lien or claim with the clerk of the court in which 
such judgment is entered, which notice must be filed with the papers 
in the action in which such judgment was rendered, and an entry made 
in the execution docket, showing name of claimant, amount claimed, and 


date of filing notice. 


L. 63, p. 406, § 12; Cd. 81, § 3286; 2 H. C., S 101. 


See §§ 474, 475, infra, relating to compensation of attorneys. 


Cited in 3 Wash. 375; 11 Wash. 208; 23 
Wash. 307; 25 Wash. 511; 41 Wash. 196; 
57 Wash. 242; 60 Wash. 217; 65 Wash. 
637; 82 Wash. 401; 89 Wash. 345; 93 Wash. 
14. 


Nature of attorney’s lien: See Rem- 
ington's Digest, Atty. & C., 5 45; Cham- 
bers v. Territory, 3 W. T. 280, 13 Pac. 
336; State v. Lewis, 31 Wash. 75, 71 
Pac. 778; Gust v. Judd, 88 Wash. 536, 
153 Pac. 309. 


Proceedings to perfect: See Reming- 
ton’s Digest, Atty. & C., 3 46; Wood- 
ing v. Crain, 11 Wash. 207, 39 Pac. 442; 
State ex rel. Trumbull v. Sachs, 3 Wash. 
371, 28 Pae. 540; Plummer v. Great 
Northern R. Co., 60 Wash. 214, 110 Pac. 
989, 31 L. R. A. (N. S.) 1215; State 
ex rel. Angeles Brewing & Malting Co. 
v. Superior Court, 89 Wash. 342, 154 Pac. 
603. 


An attorney’s lien on a judgment can- 
not attach upon the oral announcement 
of the decision at the conclusion of the 
trial, but a written judgment must be 
formally entered, under this section: 
Cline Piano Co. v. Sherwood, 57 Wash. 
239, 106 Pac. 742. 


Waiver, loss or discharge: See Rem- 
ington’s Digest, Atty. & C., $47; Wood- 
ing v. Crain, 11 Wash. 207, 39 Pac. 442; 
Gottstcin v. Harrington, 25 Wash. 508, 
65 Pac. 753; Plummer v. Great Northern 
R. Co., 60 Wash. 214, 110 Pac. 989, 31 
L. R. A. (N. S.) 1215; Eighth Avenue, 
In re, 82 Wash. 398, 144 Pac. 533; Jen- 
sen v. Kohler, 93 Wash. 8, 159 Pac. 978. 


Protection against assignment or settle- 
ment by client: See Remington's Digest, 


Atty. & C., $48; Niagara Fire Ins. Co. v. 
Hart, 13 Wash. 651, 43 Pac. 937; McRea 
v. Warchime, 49 Wash. 194, 94 Pac. 924; 
Cline Piano Co. v. Sherwood, 57 Wash. 
239, 106 Pac. 742. 


The claim for lien must be filed prior 
to assignment of the judgment in order 
to take precedence over the assignment: 
lumptulips Driving Co. v. Cross, 65 Wash. 
a 118 Pac. 827, 37 L. R. A. (N. S.) 


Validity of, and proceedings to test 
or defeat lien: See Remington’s Digest, 
Atty. & C., $49; Eighth Avenue, In re, 
82 Wash. 398, 144 Pac. 533; State ex rel. 
Angeles Brewing & Malting Co. v. Su- 
perior Court, 89 Wash. 342, 154 Pac. 603; 
State ex rel. Robinson Co. v. Gilliam, 
94 Wash. 243, 161 Pae. 1194. 


Lien of attorney on public fund or 
property. 2 A L. R. 274. 


Lien on papers or securities that 
come into attorney’s possession 
otherwise than in hig professional 
capacity. 2 A. L. R. 1488. 


Lien on property purchased by client 
on sale under a judgment procured 
by attorney. 2 A L. R. 483. 


Power of court to adjudge and de- 
cree to attorney part of the judg- 
ment recovered by his elient. 11 
A. L. R. 713. 


Merits of clients cause of action or 
defense as affecting attorney’s lien 
against adverse party in case of 
compromise without attorney’s con- 
sent. 2 A. L. R. 337. 


§ 137. Proceedings to Compel Delivery of Papers. 
When an attorney refuses to deliver over money or papers to a 


person from or for whom he has received them in the course of pro- 
fessional employment, whether in an action or not, he may be required 
by an order of the court in which an action, if any, was prosecuted, 
or if no action was prosccuted, then by order of any judge of a court 
of record, to do so within a specified time, or show cause why he should 
not be punished for a contempt. [L. 63, p. 406, §13; Cd. 81, § 3287; 
2 H. C., § 102.) 


Cited in 3 Wash. 16, 376; 72 Wash. 656; 


82 Wash. 399, 401; 88 Wash. 537; 93 
Wash. 14; 94 Wash. 244. 
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§138. Proceedings Where Lien Exists. 
If, however, the attorney claim a lien upon the money or papers, 
under the provisions of this chapter, the court or judge may,— 
1. Impose as a condition of making the order that the client give 
security, in a form and amount to be directed, to satisfy the lien, when 


determined in an action; 


2. Summarily to inquire into the facts on which the claim of a lien 
is founded, and determine the same; or 

3. To refer it, and upon the report determine the same as in other 
eases, [L. 63, p. 406, § 14; Cd. 81, § 3288; 2 H. C., § 103.] 


Cited im 72 Wash. 519; 82 Wash. 299, 
401; 88 Wash. 537; 93 Wash. 14; 94 Wash. 
244; 103 Wash. 665. 


In a proceeding under sections 137, 138, 
to set aside a lien for the plaintiff’s 
attorney's fees, in which only the attor- 
ys appeared to contest the claim, 
other parties and creditors interested in 
tie fand are not necessary parties to an 
appeal from the judgment establishing 
the hem, and need not be served with 


notice of the appeal: Gust v. Judd, 88 
Wash. 536, 153 Pac. 309. 


The summary method provided by this 
section for the adjustment of excessive 
nitorney’s charges is not exclusive, and 
n trustee of a corporation appointed by 
stipulation may maintain an action to 
enforce the agreement against the par- 
ties, including an attorney withholding 
an excessive fee: Jensen v. Kobler, 93 
Wash. 8, 159 Pac. 978. 


6130-1. State Board of Law Examiners—Appointment—Term—OCompen- 


sation. 


There is hereby created a state board of law examiners composed of 
three members of the bar, each of whom shall have been admitted to 
practice in this state for at least five years next preceding his appoint- 


ment. 


The members of the state board of law examiners at the time 


of the taking effect of this act shall continue to be members of the 
board of law examiners for the remainder of their respective terms, and 
upon the expiration of the term of office of a member, the supreme court 
shall make an appointment to fill the vacancy, which appointment shall 
be for a term of three years; and thereafter, at the expiration of any 
term of office of a member, a like appointment shall be made for a term 
of three years. Each member of the board shall, before entering upon 
the duties of his office, take and subscribe such oath as the supreme 
court shall prescribe, which shall be filed with the clerk of the supreme 
court. Each member of the board shall be allowed his traveling and in- 
eidental expenses and one thousand dollars per year for his services. 


payable in the same manner as state officers are paid. 


IL. 21, p. 407, §1.] 


§139-2. Secretary, Records and Meetings. 


The board shall have its office with the clerk of the supreme court, 
who shall act as secretary, or one of the members of the board may 
act as secretary. The records of the board shall be kept in the office 
of the clerk, where all applications for admission to the bar and all com- 
plaints or other matters affecting the rights of persons to practice law 
m this state shall be filed. The board shall hold meetings at the Temple 
of Justice at the state capital on the fourth Tuesday of June and Janu- 
ary of each year for the purpose of conducting examinations and pass- 
me upon applications for admission to practice law in this state, and 
at such other times and places as it may order, and may authorize any 
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one or more of its members to conduct examinations and report thereon. 
Other meetings of the board may be held at such places as the board 
or the chairman may designate, and the board may authorize one or 
more of its members to act for it in any matter or proceeding or to 
make any investigation deemed by it advisable. [L. 21, p. 408, § 2. 
Cf. L. 17, p. 442, 8 5.) 


§ 139-3. Applications to Practice — Certification — Admission. 


The board shall pass upon all applications for permission to practice 
law before the courts of this state, and when satisfied that an applicant 
has the requisite qualification to practice as an attorney and counselor, 
it shall so certify to the supreme court; and upon such certification, 
unless objection be raised thereto and found sufficient, the court may 
make an order admitting the applicant, and the clerk shall issue to him 
a certificate of admission. No person shall be denied admission to the 
bar on account of sex. [L. 21, p. 409, §3. Cf. L. 17, p. 423, § 6.] 


§ 139-4. Qualifications of Admission to Practice. 

No person shall be permitted to practice as an attorney or counselor 
at law or to do work of a legal nature for compensation, or to repre- 
sent himself as an attorney or counselor at law or qualified to do work 
of a legal nature, unless he is a citizen of the United States and a bona 
fide resident of this state and has been admitted to practice law in this 
state: Provided, that any person may appear and conduct his own case 
In any action or proceeding brought by or against him, or may appear 
in his own behalf in the small claims department of the justice’s court; 
and provided further, that an attorney of another state may appear as 
counselor in a court of this state without admission, upon satisfying the 
court that his state grants the same right to attorneys of this state. 
[L. 21, p. 409, §4. Cf. L. 19, p. 243, §1; L. 717, p. 421, §1.] 

A native of Japan is not eligible to any of the courts of this state: Yama- 
United States citizenship, being of the shita, In re, 30 Wash. 234, 70 Pac. 482, 


Mongolian race, and hence under this 94 Am. St. Rep. 860, 59 L. R. A. 671. 
section cannot be admitted to practice in 


§ 139-5. Practice of Law—Restrictions—Associates of Prosecutor. 


No person shall practice law who holds a commission as judge in 
any court of record, or as sheriff, coroner, or deputy sheriff; nor shall 
the clerk of the supreme court or of the superior court or the deputy 
of either practice in the court of which he is clerk or deputy clerk: Pro- 
vided, it shall be unlawful for a deputy prosecuting attorney, or for the 
employee, partner, or agent of a prosecuting attorney, or for an attor- 
ney occupying offices with a prosecuting attorney, to appear for an ad- 
verse interest In any proceeding in which a prosecuting attorney is 
appearing, or to appear in any suit, action or proceeding in which a 
prosecuting attorney is prohibited by law from appearing, but nothing 
herein shall preclude a judge of a court of this state from finishing any 
business by him undertaken in a court of the United States prior to his 
becoming a judge. [L. '21, p. 409, §5.] 
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§ 139-6. Affidavit upon Application. 


Every applicant for admission to the bar shall file his affidavit that 
he is a citizen of the United States. If a citizen by birth he shall state 
his birthplace and date of birth; if a citizen by naturalization, the time, 
place and court in which he or his ancestor made his first and final 
applications for citizenship and swear that he owes his allegiance to the 
United States. The applicant shall further state his vocation during 
the five years immediately preceding his application, and the specific 
place or places of his residence during that period. [L. 21, p. 410, §6.] 


§139-7. Residents of Another State. 


If the applicant has practiced law or been admitted to the bar else- 
where than in this state, he shall state such facts with respect thereto 
as the board may prescribe or require. In addition thereto if the appli- 
cant comes from a place where there is a local bar association, he shall 
present a recommendation from its president and secretary. His appli- 
cation shall be supported by recommendation of a judge of a court of 
general jurisdiction in which he has practiced; and if there is no bar 
association at the place whence the applicant came, he shall present rec- 
ommendations from at least three members of the local bar where he last 
practiced. If for sufficient reason the applicant cannot obtain any of 
the recommendations required, the board may accept other satisfactory 
proof of his character and reputation. [L. 21, p. 410, §7.] 


§ 139-8. Board to Investigate and Recommend. 


The board shall investigate the statements in the affidavits, and if 
any of them are found false in a material respect, or if the board finds 
the applicant is not a proper person to be admitted to practice law, 
it shall recommend to the supreme court that the application be denied. 
If the board finds that the statements in the affidavits are substantially 
true and that the applicant is a proper person to be admitted to the bar, 
it shall recommend to the supreme court that the application be granted, 


if the applicant has the educational qualifications hereinafter required. 
IL. 21, p. 411, § 8.] } 


9139-9. Admission on Accredited Certificate—Definition. 
_ Applicants may be admitted on accredited certificates or upon exam- 
ination. An accredited certificate shall be: 

(1) A certificate from the clerk or other officer of the highest court 
of record of another state, or from the clerk of the court by which attor- 
neys are admitted, under the seal of the court, showing that the applicant 
Was entitled to practice and was actively engaged in practice in such 
‘tate for five years or more next preceding the date of the certificate, 
logether with a certificate from the chief justice or other member of 
such court, under the seal of the court, certifying that the applicant 
‘3 m good standing at the bar of the court and is an honorable and 
Worthy member of the profession. If the certificate last mentioned can- 
not be procured on account of lack of acquaintance, the board may 
accept in lieu thereof a certificate from the judge of the highest court 
of record in the county wherein the applicant last resided: Provided, 
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however, that the certificate was issued within one year prior to his 
application for admission in this state. 

(2) <A diploma of graduation from the law school of the Univ ersity 
of Washington. 

(3) <A diploma of graduation from an approved law school within 
the state of equal standing as to entrance requirements and hours of 
study to that of the law school of the University of Washington. 
[L. ’21, p. 411, §9. Cf. L. 17, p. 423, $7; L. 19, p. 244, § 2.] 


§ 139-10. Approved Schools—Credits. 


The board shall examine the curricula of law schools and determine 
which ones shall be approved. No law school shall be approved unless 
the board finds that its entrance requirements and hours of study are 
at least equal to those of the University of Washington school of law, 
or of the American Association of Law Schools. All applicants who 
have satisfactorily completed the course in an approved law school 
within this state, may, in the discretion of the board, be recommended 
for admission without further examination. The board shall prescribe 
the credits to be allowed for study in any other than an approved law 
school, and for less than a full course in an approved law school, and 
for office study. [L. 21, p. 412, §10.] 


§ 138-11. Registration and Course of Study Outside Approved School. 

Every person desiring to study law, except a student in an approved 
law school, shall, prior to the commencement of his studies, register with 
the clerk of the supreme court. He shall not be registered until he make 
proof satisfactory to the board that he has general education sufficient 
to entitle him to enter the freshman class of the University of Wash- 
ington or of the State College of Washington except its elementary 
science departments. If a student in an improved law school leave the 
school and pursue his legal studies elsewhere, he must register as herein 
required. The board shall prescribe a course of legal study for students 
other than those in approved law schools. Such course shall not be less 
than three years and examination shall be held at the completion of 
the course: Provided, that all persons who have served in the army, navy 
or marines of the United States, in the late war, may be admitted to 
examination at any regular examination meeting of the board of law 
examiners for a period of one year from the date of passage of this 
act: Provided further, that any person over the age of twenty-five years 
and of good moral character who is a citizen of the United States and 
a resident of the state of Washington and who has served for not less 
than five years as law clerk for a licensed and practicing attorney or 
attorneys in the state of Washington of good moral character and rep- 
utable standing, may be admitted at any time to examination as to his 
educational qualifications, both general and legal; and if the board be 
satisfied that he is qualified to practice law it shall so certify to the- 
supreme court. [L. 21, p. 412, §11; L. 17, p. 426, §11; L. 19, p. 244, 
§ 3.] 
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5139-12. Oath Before Admission. 
Every person before being admitted to practice law in this state 
shall take and subscribe the following oath: 

I do solemnly swear: 

I am a citizen of the United States and owe my allegiance thereto; 

I will support the constitution of the United States and the consti- 
tution of the state of Washington; 

I will maintain the respect due to courts of justice and judicial officers; 

I wil not counsel or maintain any suit or proceeding which shall 
appear to me to be unjust, nor any defense except such as I believe to 
be honestly debatable under the law of the land, unless it be in defense 
of a person charged with a public offense; I will employ for the pur- 
pose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the 
judge or jury by any artifice or false statement of fact or law; 

[ will maintain the confidence and preserve inviolate the secrets of 
my client, and will accept no compensation in connection with his busi- 
ness except from him or with his knowledge and approval; 

I will abstain from all offensive personality, and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless re- 
qured by the justice of the cause with which I am charged; 

I will never reject, from any consideration personal to myself, the 
eause of the defenseless or oppressed, or delay any man’s cause for lucre 


or malice. So help me God. [L. 21, p. 413, §12. Cf. L. 17, p. 427, 
$14] 


§139-13. Fee on Admission. 


Applicants for admission to the bar upon accredited certificates or 
upon examination, not having been admitted to the bar in another state 
or territory, shall pay a fee of twenty-five dollars and all other appli- 
cants a fee of fifty dollars to the clerk of the supreme court at the time 
of filing the application for admission. Such fees shall be accounted for 


í other fees of the clerk’s office. [L. 21, p. 414, § 13; L. 17, p. 428, 
15.] 


139-14. Disbarment or Suspension—Grounds. 


An attorney or counselor may be disbarred or suspended for any of 
the following causes arising after his admission to practice: 1. His con- 
“ction of a felony or misdemeanor involving moral turpitude, in which 
‘ase the record of conviction shall be conclusive evidence. 2. Willful 
disobedience or violation of an order of the court requiring him to do or 
forbear an act connected with, or in the course of, his profession, which 
he ought in good faith to do or forbear. 3. Violation of his oath as 
an attorney, or of his. duties as an attorney and counselor. 4. Corruptly 
or willfully, and without authority, appearing as attorney for a party 
to an action or proceeding. 5. Lending his name to be used as attor- 
ney and counselor by another person who is not an attorney and coun- 
lor. 6. For the commission of any act involving moral turpitude, dis- 
honesty or corruption, whether the same be committed in the course of 
his relations as an attorney or counselor at law, or otherwise, and 
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whether the same constitute a felony or misdemeanor or not; and if the 
act constitute a felony or misdemeanor, conviction thereof in a criminal 
proceeding shall not be a condition precedent to disbarment or suspen- 
sion from practice thereof. 7. Misrepresentation or concealment of a 
material fact made in his application for admission or in support thereof. 
8. Disbarment by a foreign court of competent jurisdiction. 9. Prac- 
ticing law with or in co-operation with a disbarred or suspended attorney, 
or maintaining an office for the practice of law in a room or office oceu- 
pied or used in whole or in part by a disbarred or suspended attorney, 
or permitting a disbarred or suspended attorney to use his name for 
the practice of law, or practicing law for or on behalf of a disbarred 
or suspended attorney, or practicing law under any arrangement or 
understanding for division of fees or compensation of any kind with 
a disbarred or suspended attorney or with any person not a licensed 
attorney. 10. Gross incompeteney in the practice of the profession. 


11. Violation of the ethics of the profession. [L. ’21, p. 414, 8 14. 


Cf. L. ’09, p. 536, §7.] 


SUSPENSION AND DISBARMENT: 
See Remington’s Digest, Atty. & C., 
§§ 6—9-1. 


Jurisdiction to suspend: Lambuth, In 
re, 18 Wash. 478, 51 Pac. 1071; Waugh, 
In re, 32 Wash. 50, 72 Pac. 710; State 
ex rel. Hardin v. Grover, 47 Wash. 39, 
91 Pac. 564; Robinson, In re, 48 Wash. 
153, 92 Pac. 929, 15 Ann. Cas. 415, 15 
L. R. A. (N. S.) 525. 

Laws of 1917, page 421, though un- 
constitutional in so far as it authorizes 
judgment of disbarment, is sustainable 
as to the delegated legislative and ad- 
ministrative functions, and authorizes 
the board to pass upon the evidence re- 
ceived, and report the same to the su- 
preme court; since the valid is separable 
from the invalid portions of the act: 
Bruen, In re, 102 Wash. 472, 172 Pac. 
1152. See, also, Ward, In re, 106 Wash. 
147, 179 Pac. 76. 


Grounds for suspension or for striking 
from roll: Lambuth, In re, 18 Wash. 
478, 51 Pac. 1071; Jones v. Waugh, 20 
Wash. 711, 55 Pac. 1103; State ex rel. 
Dill v. Martin, 45 Wash. 76, 87 Pac. 1054; 
State ex rel. Murphy v. Snook, 78 Wash. 
671, 139 Pac. 764. See, also, Gill In re, 
104 Wash. 160, 176 Pac. 11; Gowan, In re, 
104 Wash. 166, 176 Pac. 7; Ward, In re, 
104 Wash. 170, 176 Pac. 2; Turner, In re, 
104 Wash. 276, 176 Pac. 332; Martin, 
In re, 107 Wash. 372, 181 Pac. 880; 
Martin, In re, 107 Wash. 461, 182 Pac. 
579; Willsie, In re, 109 Wash. 261, 186 
Pac. 848. 

Misappropriations: Gowan, In re, 104 
Wash. 166, 176 Pac. 7. 


Evidence—Sufficiency: Ward, In re, 


106 Wash. 147, 179 Pae. 76. 


Disloyal conduct: Aretander, In re, 110 
Wash. 296, 188 Pac. 380. 
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Criminal offenses and conviction there- 
of: State ex rel. Mackintosh v. Rossman, 
53 Wash. 1, 101 Pac. 357, 17 Ann. Cas. 
625, 21 L. R. A. (N. S.) 821; Hopkins, 
In re, 54 Wash. 569, 103 Pac. 805. See. 
also, Mills, In re, 104 Wash. 278, 176 
Pac. 556. 


Contempt of court: Robinson, In re, 
48 Wash. 153, 92 Pac. 929, 15 Ann. 
Cas. 415, 15 L. R. A. (N. 8.) 525; State 
ex rel. Lewis County Bar Assn. v. Willis, 
95 Wash. 251, 163 Pac. 737. 


Nature of proceedings to disbar: See 
Remington’s Digest, Atty. & C., 88; 
State ex rel. Rohde v. Sachs, 2 Wash. 
373, 26 Pac. 865, 26 Am. St. Rep. 857; 
Waugh, In re, 32 Wash. 50, 72 Pac. 710; 
Ault’s Disbarment, In re, 15 Wash. 417, 
46 Pac. 644; State ex rel. Martin v. 
Poindexter, 43 Wash. 147, 86 Pac. 176; 
Mackintosh v. Rossman, 53 Wash. 1, 101 
Pac. 357, 17 Ann. Cas. 625, 21 L. R. A. 
(N. S.) 821; State ex rel. Lewis County 
Bar Assn. v. Willis, 95 Wash. 251, 163 
Pac. 737. 


Parties, proceedings and punishment: 
See Remington’s Digest, Atty. & C., 
§§ 8-1—-9-1; State ex rel. Hardin v. 
Grover, 47 Wash. 39, 91 Pac. 564; State 
ex rel. Dill v. Martin, 45 Wash. 76, 87 
Pac. 1054; State ex rel. Rohde v. Sachs, 
2 Wash. 373, 26 Pac. 865, 26 Am. St. Rep. 
857; State ex rel. Murphy v. Snook, 78 
Wash. 671, 139 Pae. 764. 


Moral delinquency or other conduct 
not affecting court or client as 
ground for disbarment. 9 A. L. B. 
189. 


Presenting or permitting false evi- 
dence as ground for disbarment or 
suspension. 14 A. L. R. 868. 
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Encouraging divorce legislation as Disloyal acts or political opinions as 
ground for disbarment. 9 A. L. R. ground for disbarment. 8 A. L. R. 
1500. 1262; 12 A. L. R. 1189. 

Attorney’s misconduct with regard Presumption of innocence in disbar- 
to proposed legislation as ground ment proceedings. 7 A. L. R. 93. 


for disbarment. 9 A. L. R. 1277. 


§ 139-15. Code of Ethics. 

The code of ethics of the American Bar Association shall be the 
standard of ethics for the members of the bar of this state. [L. 21, 
p. 415, § 15. Cf. L. 17, p. 431, § 20.) 


§ 138-16. Complaints and Hearings Thereon. 


The board shall enforce the laws relating to attorneys. Complaints 
shall be filed with the secretary of the board and may be made by the 
board or a member thereof or by persons having information of unpro- 
fessional acts or conduct. Notice shall be given to the accused attorney 
of the time and place of hearing. The hearing shall be had in the county 
where the accused resides unless the board shall otherwise direct. The 
board may delegate the taking of testimony or the making of investiga- 
tion to any one or more members of the board. IL. 21, p. 415, § 16. 
Cf. L. 17, p. 429, §17.] 


§ 139-17. Proceedings upon Hearings— Duties of Prosecuting Attorney 
Witness Fees and Costs. 


The board or a member thereof shall have power to issue subpoenas 

to compel the attendance of witnesses or the production of books or 
documents. The accused attorney shall have opportunity to make his 
defense and may have issued such subpoenas as he may desire and as 
the board or member conducting the hearing deems necessary. Sub- 
poenas shall be served in the same manner as in civil cases in the su- 
perior court. Witnesses shall testify under oath administered by a mem- 
ber of the board. Testimony shall be taken in writing, and may be 
taken by deposition, under such rules as the board may prescribe. The 
prosecuting attorney of the county in which the hearing is held shall 
assist the board in the conduct of the hearing, and the attorney general 
shall assist when so requested by the board. Upon approval by the 
court or presiding judge of the county where the hearing is held, whether 
such hearing be one for disbarment or for any other purpose authorized 
by this act, the county shall pay the witnesses’ and stenographer’s fees 
and other disbursements incurred in the conduct of the hearing. The 
pard shall make findings upon the evidence produced, and shall file 
with the clerk of the supreme court its findings and recommendations, 
together with a transcript of the evidence. [L. 21, p. 416, §17. Cf. L. 
17, p. 429, §18; L. 19, p. 247, 8 7.) 


5136-18. Supreme Court —Hearings and Judgment. 

There shall be a hearing before the supreme court upon the record 
certified by the board under such rules of procedure as the court may 
prescribe. The supreme court shall render such judgment as the facts 
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warrant or may remand the case to the board for further investigation 
and consideration. The attorney may be disbarred, or suspended, or 
subjected to such other discipline as the court may decree. If an attor- 
ney’s license is suspended or annulled the clerk of the supreme court 
shall notify the clerks of the superior courts of the state. [L. 21, 
p. 416, §18. Cf. L. 17, p. 431, § 21.] 


§ 139-19. Forms, Rules and Regulations. 


The board shall prescribe forms, rules and regulations to carry out 
the provisions of this act. Such forms, rules and regulations shall have 
the same force and effect as if made a part of this act. [L. 21, p. 417, 
§19. Cf. L. 17, p. 431, § 23.] 


§ 139-20. Annual Registration—Fees—Failure to Register—Effect. 
Every attorney and counselor at law of this state except judges, 
shall register annually with the clerk of the county in which he resides 
or has his place of practice, which registration may be done in person, 
by agent, or by mail, and shall state the name of the attorney, his 
address and the firm of attorneys with which he is connected, if any. 
The clerk shall provide a book for such registration and shall register 
the names therein alphabetically. In counties having a population of 
less than 125,000, the fee for each annual registration shall be one dollar 
to be paid into the state treasury for the general fund; in counties having 
population of 125,000 or more, the fee for each annual registration shall 
be two dollars, one-half of which fee shall be paid into the county 
treasury for the county law library fund; and the other half shall be 
paid into the state treasury for the general fund. An attorney who shall 
have failed to register before the first day of February in any year 
shall be deemed suspended as an attorney and counselor at law until 
such registration shall have been made and the fee paid, but such sus- 
pension shall not be construed to affect the rights of litigants or others 
for whom the delinquent may act during suspension. If an attorney 
fail to register for two successive years and pay his registration fees, 
the county clerk shall notify the clerk of the supreme court, and the 
attorney; whereupon the attorney’s name shall be stricken from the list 
of attorneys until all delinquent fees are paid. [L. ’21, p. 417, § 20.] 


§ 139-21. Record of Attorneys. 

The clerk of the supreme court shall certify to the clerks of the 
superior courts of the several counties a lst of all attorneys admitted 
and in good standing in the state on the first day of September of each 
year, commencing with the year 1921, which list shall be filed and kept 
by said clerks as a public record. [L. 21, p. 417, 8 21.] 


§ 139-22. Violations. 


Any violation of this act or of a rule preseribed under this act is 8 
gross misdemeanor. [L. ’21, p. 418, § 22. Cf. L. 717, p. 432, § 24. 
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§ 139-23. Repealing Clause. 

Chapter 115, Laws of 1917, Chapter 100, Laws of 1919, and sections 
119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 139, 140, 141 and 142 of 
Remington & Ballinger’s Annotated Codes and Statutes of Washington, 
are hereby repealed. This act shall not affect existing rights. All 
former statutes and laws are excepted from the repealing clause of this 
act for the purpose of prosecuting any offenses committed thereunder. 
The provisions of this act, in so far as they are substantially the same 
as existing statutes, shall be construed as continuations thereof and not 
as new enactments. [L. 21, p. 418, § 23.] 
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PROCEDURE IN COURTS OF RECORD. 


TITLE II. 


PROCEDURE IN COURTS OF RECORD. 
CHAPTER I.—RULES OF DECISION 


Common law, how far prevails. 

Laws to be liberally construed. 

Laws continued. 

Word “person” defined. 

Term “officer” defined. 

Words importing number and gen- 
der, how construed. 

Word “month” defined. 


150. 
151. 
152. 


152-5. 
152-6. 
152-7, 
152-8. 
152-9. 


AND CONSTRUCTION. 


Computation of time. 

Adoption of Ballinger’s Code. 
Amendments to code. 

Official codes of state laws. 
Citations of codes. 

Adoption of Pierce code. 
Reference and abbreviations. 
Certifying session laws, 


CHAPTER II.—FORMS OF ACTIONS. 


Only one form of action. 


154. 


Parties, how designated. 


CHAPTER III.—LIMITATION OF ACTIONS. 


Limitations prescribed—Objections, 
how taken. 

Actions to be commenced in ten 
years. 

Within six years. 

Within five years. 

Within three years. 

Within two years. 

Within one year. 

Action to cance] tax or tax deed. 

Special provisions for action on 
penalty. 

Within three months. 

Actions for relief not otherwise ꝓro- 
vided for. 

Actions on mutual open accounts. 


167. 
168. 


169. 
170. 
171. 
172. 
173. 


174. 
175. 
176. 
177. 
178. 


Actions in name of state, ete. 

Operation of statute suspended, 
when. 

Suspension for personal disability. 

Suspension by death. 

Suspension by war. 

Suspension by judicial proceedings. 

Suspension by reversal of judg- 
ment. 

When disability available. 

Cumulative disabilities. 

New promise must be in writing. 

Effect of partial payment. 

Foreign statutes of limitations, how 
applied. 


CHAPTER IV.—PARTIES TO ACTIONS. 


In whose name actions to be prose- 
cuted. 

Executor, trustee, ete., may sue in 
their own names. 

Husband and wife must join—Ex- 
ception. : 

When husband and wife may join. 

Right of action for wrongful death. 

Beneficiaries of action for wrongful 
death. 

Application of terms. 

Limitation on repeal. 

Action for injury or death of child 
or ward. 

Action by parent for seduction of 
daughter. 

Action by woman for her own se- 
duction. 

Appointment of guardian ad litem 
for infants. 

Guardian ad litem of insane persons. 

Who must be made parties. 
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Where parties are numerous one or 


more may sue. 

Actions on assigned instruments and 
choses in action. 
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liable. 
Action not to abate by disability. 
Action for personal injury sur- 
vives to wife, child or heira. 
Parties and judgment in actions for 
purchase price of land. 

Bringing in new parties. 

New party entitled to service of 
summons. 

Substitution and interpleader. 

Actions to determine conflicting 
claims to property. 

Plaintiff may disclaim and deposit 
property. 

Court may protect interest of elaim- 
ants. 

Intervention. 

Practice in intervention. 
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CHAPTER V.—VENUE OF ACTIONS. 
209-2. Affidavit of prejudice. 


Action to be commenced where sub- 
ject is situated. 

Aetions to be tried where cause 
arose. 

Venue of actions against private 
corporations. 

Venue in cases not before specified. 

Proceeding when action commenced 
in wrong county. 


Grounds authorizing change of 


venue. 
Prejudice of judge—Change of 
venue. 


210. 


211. 
215. 


216. 
217. 


218. 


219. 


To what venue changed—Only one 
allowed. 


Change to newly created county. 

Transmission of record on change— 
Costs. 

Change by stipulation. 

Effect of neglect of moving party. 

When change deemed complete. 


Clerk must certify entries with 
transcript. 


CHAPTER VI.—MANNER OF COMMENCING ACTIONS. 


Service of summons. 

Summons, how issued. 

Contents of summons. 

Form of summons. 

Summons to be accompanied by copy 
of complaint, when. 

Who shall serve summons—Excep- 
tion. 

Manner of service of summons. 

Service of summons on corporation. 

Service of summons by publication. 


. Saving clause. 


Process against “unknown heirs.” 

Affidavit as to unknown heirs—Pub- 
lication of summons. 

Title of cause—Unknown claimants 
—Service of summons. 

Judgment—Rights of unknown heirs 
and parties. 

Manner of publication and form of 
summons. 

Personal service out of state. 


If no personal service, who may ap- 


pear—Opening default. 
Service on joint defendants. 
Proof of service. 
Jurisdiction acquired, when. 
Publication of notice in exercise of 
eminent domain. 


240. 


241. 
242. 


243. 


Selection of newspaper — Evidence 
of payment. 

Appearance, what constitutes. 

Notice Service by mail, etc. 

Actions affecting title to real estate 
—Lis pendens. 

Notice, upon whom served. 

Manner of making service of notice. 

Service by mail, when may be made. 

Service by mail, manner of. 

Service when no attorney appears. 

Not applicable to service of sum- 
mons, etc. 

Effect of imperfect paper—Amend- 
ments. 


Assessment of damages. 


Computation of time. 
Weekly publication, how made. 


Legal newspaper” defined. 
. Affidavit of publication—Presump- 


tion. 


Scope of act. 

. Publication fees. 

Selection of legal newspaper. 

. Legal holidays and Sundays —0Omis- 


sion. 


. Payment of fees —Affidavit. 


Service of writ by telegraph. 


CHAPTER VII.—PLEADINGS. 


Rules to determine sufficiency. 
What pleadings there shall be. 
First pleading—Complaint. 

What complaint shall contain. 
Grounds of demurrer of defendant. 
Grounds of demurrer, how specified. 


Objections, when to be taken by 
answer. 


Proceedings when complaint is 
amended. 


Objections not taken deemed waived. 

What answer shall contain. 

Counterclaim defined. 

Setoff, when allowed. 

Demand against beneficiary set off 
in action by trustee. 

Demand against decedent in action 
by executor. 
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269. 


270. 
271. 


2713. 


272. 
273. 
274. 
275. 
276. 
277. 
278. 


279. 
280. 


Effect of judgment against exec- 
utor. 

Setoff in action against executor. 

Setoff must be pleaded. 

Judgment for balance only. 

No judgment for balance if con- 
tract shall have been assigned. 
Answer—Contents—NSeparate state- 

ment of defenses. 

Demur to one or more causes and 
answer the residue. 

Answer may be stricken. 

Demur to answer-—Reply. 


Reply—Contents—New matter. 


Judgment for failure to plead to 
new matter. 
Demurrer or motion to reply. 


Court rules fixing times for plead- 


ing. 
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CHAPTER VIII.—VERIFICATION OF PLEADINGS. 


281. Subscription and verification of 
pleadings. 


282. Verification may be omitted. 
283. Pleadings are not proof on trial. 


CHAPTER IX.— GENERAL RULES OF PLEADING. 


284, Pleadings liberally construed. 

285. Pleading written instruments and 
account—Bill of particulars. 

286. Irrelevant, redundant and indefinite 
matter, how objected to. 

287. Judgments of inferior courts, how 

pleaded. 

288. Conditions precedent, how pleaded. 

289. Private statutes, how pleaded. 

290. Existence of city or town, how 
pleaded. 

291. Ordinances, how pleaded. 


292. Libel or slander, how pleaded. 

293. Answers in justification and miti- 
gation. 

294. Falsely charging certain crime, 
actionable. 


295. Answers in actions to recover prop- 
erty distrained. 


296. Joinder of causes of action. 

297. Material allegations not contro- 
verted admitted, except in reply. 

298. Material allegations defined. 


CHAPTER X.—MISTAKES AND AMENDMENTS. 


299, Variance, when material. 

300. Immaterial variance, effect of. 

301. Failure of proof. 

302. Variance in action to recover per- 
sonal property. 

303. Amendments, allowance of, 

304. Amendments, how made. 


305. Informal pleadings, stricken out— 


Amendment of. 

306. Defendant designated by fictitious 
name. 

307. Harmless errors disregarded. 

308. Supplemental pleadings, when al- 
lowed. 


CHAPTER I. 
RULES OF DECISION AND CONSTRUCTION. 


§ 143. Common Law, How Far Prevails. 

The common law, so far as it is not inconsistent with the constitu- 
tion and laws of the United States, or of the state of Washington, nor 
incompatible with the institutions and condition of society in this state, 
shall be the rule of decision in all the courts of this state. [Cf. L. 63, 
p. 88, §1; Cd. ’81, §1; L. ’91, p. 31, §1; 2 H. C., § 108. 


Cited in 3 Wash. 226; 14 Wash. 78; 17 
Wash. 281; 19 Wash. 252; 23 Wash. 355; 
29 Wash. 638; 30 Wash. 279; 33 Wash. 
388; 58 Wash. 181; 78 Wash. 696; 80 Wash. 
572; 81 Wash. 543, 544, 553; 82 Wash. 
534; 104 Wash. 273; 107 Wash. 102. 


The common law of England including 
the English statutes in force at the date 
of the Declaration of Independence, as 
adopted by the territorial law of 1863, 
continues to be the law of this state, 
except so far as modified by statute: 
See Remington’s Digest, Com. Law, 
$$ 1—3; Wagner v. Law, 3 Wash. 500, 
28 Pac. 1109, 29 Pac. 927, 28 Am. St. 
Rep. 56, 15 L. R. A. 784; Bates v. Drake, 
oS Wash. 447, 68 Pac. 961; Richards v. 
Redelsheimer, 36 Wash. 325, 78 Pac. 934; 
Savward v. Carlson, 1 Wash. 29, 23 Paec. 
S30; Lane v. Spokane Falls & N. R. Co., 
21 Wash. 119, 57 Pac. 367, 75 Am. St. 
Ren. 821, 46 L. R. A. 153; State v. 
Williams. 18 Wash. 47, 50 Pace. 580, 63 
Am. St. Rep. 869, 39 L. R. A. 821. 


Application and operation: See Rem- 


ington’s Digest, Com. Law, §4; Bennett 
v. United States, 2 W. T. 179, 3 Pac. 
272; Eisenbach v. Hatfield, 2 Wash. 236, 
26 Pac. 539; Corcoran v. Postal Tele- 
graph-Cable Co., 80 Wash. 570, 142 Pac. 
29, L. R. A. 1915B, 552. See, also, 
Bernot v. Morrison, 81 Wash. 538, 143 
Pac. 104, Ann. Cas. 1916D, 290; Thomp- 
son v. Seattle, Renton & S. R. Co., 71 
Wash. 436, 128 Pac. 1070. 


Common-law rules of procedure having 
been abolished by section 153, infra, our 
common law, preserved only when not 
inconsistent with the laws of the state 
by this section, is a rule of decision and 
not a rule of practice, and common-law 
rules of practice as to venue cannot be 
allowed to defeat a right of action: 
State ex rel. King County v. Superior 
Court, Pierce County, 104 Wash. 268, 176 
Pac. 352. 


What the common law includes. 
Ann. Cas. 1913E, 1222; Ann. Cas. 
1918A, 968. 
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Adoption of the common law in the 
United States. 22 L. B. A. 501; 
Ann, Cas. 1913E, 1232; Ann. Cas, 
1918A, 981. 


Adoption of the common law in re- 
lation to crimes. Ann. Cas. 1913Ẹ, 
1249; Ann. Cas. 1918A, 990. 


§144. Laws to be Liberally Construed. 
The provisions of this code shall be liberally construed, and shall 


not be limited by any rule of strict construction. [Cf. L. 54, p. 221, 
§ 004; Cd. 81, §§ 758, 1686; L. 91, p. 40, § 1; 2 H. C., 8 1707.] 


Cited in 71 Wash. 439 94 Wash. 653, 
654; 111 Wash. 71. 


Prineiples and maxims of construction: 
See Remington’s Digest, Statut., § 54; 
Bloomer v. Todd, 3 W. T. 599, 19 Pac. 
Joo, 1 L. R. A. 111; Coleman v. Yesler, 
1 W. T. 591; Armour & Co. v. Western 
Const. Co., 36 Wash. 529, 78 Pac. 1106; 
Townsend Gas ete. Co. v. Hill, 24 Wash. 
469, 64 Pac. 778; State ex rel. Belling- 
ham Bay Improvement Co. v. Bridges, 
19 Wash. 431, 53 Pac. 545; Ransom v. 
South Bend, 76 Wash. 396, 136 Pac. 365; 
Irwin v. Rogers, 91 Wash. 284, 157 Pac. 
690, L. R. A. 1916E, 1130; State v. 
Eden, 92 Wash. 1, 158 Pac. 967, 159 Pac. 
100; State v. Fabbri, 98 Wash. 207, 167 
Pac. 133. See, also, State ex rel. King 
County v. Superior Court, 103 Wash. 268, 
176 Pac. 352; State ex rel. Mullen v. 
Howell, 107 Wash. 167, 181 Pac. 920; 
State ex rel. Carroll v. Superior Court, 
113 Wash. 54, 193 Pac. 236. 


Judicial authority and duty: See Rem- 
ington's Digest, Statut., §55; Spokane 
& Eastern Trust Co. v. Lavigne, 14 Wash. 
(81, 45 Pac. 664; State ex rel. Calder- 
wood v. Schomber, 23 Wash. 573, 63 Pac. 
221; Smith v. Seattle, 25 Wash. 300, 65 
Tac. 612; State v. Vance, 29 Wash. 435, 
(0 Pac. 34; State ex rel. Campbell v. 


Superior Court, 25 Wash. 271, 65 Pac. 
183. 


Intention of legislature—In general: 

See Remington’s Digest, Statut., § 56; 
Bloomer v. Todd, 3 W. T. 599, 19 Pac. 
135, 1 L. R. A. 111; Northern Pac. R. 
Co. v. Haas, 2 Wash. 376, 26 Pac. 869; 
Olympia Water Works v. Thurston 
County, 14 Wash. 268, 44 Pac. 267; 
State ex rel. Chamberlain v. Daniel, 17 
Wash. 111, 49 Pac. 243; Palmer v. 
Laberee, 23 Wash. 409, 63 Pac. 216; 
Ettor v. Tacoma, 57 Wash. 50, 106 Pac. 
78, 107 Pace. 1061; Shorts v. Seattle, 
95 Wash. 531, 164 Pac. 239. 


— Equitable Construction: See Rem- 
ington's Digest, Statut., § 56-1; Walker 
v. Spokane, 62 Wash. 312, 113 Pac. 775, 
Ann. Cas. 19120, 994. 


— Spirit, Policy or Purpose of Act: 
See Remington’s Digest, Statut., § 57; 
State ex rel. Chamberlain v. Daniel, 17 
Wash. 111, 49 Pac. 243; Dennis v. Moses, 

18 Wash. 537, 52 Pac. 333, 40 L. R. A. 
302; Point Roberts Fishing Co. v. George 
Rem. Wash. Code, Vol. I—15 225 


& Barker Co., 28 Wash. 200, 68 Pac, 438 
State v. Stewart, 52 Wash. 61, 100 Pac. 
153, 17 Ann. Cas. 411; State ex rel. 
Oregon R. & Nav. Co. v. Clausen, 63 
Wash. 535, 116 Pac. 7; State ex rel. 
Jones v. Clausen, 78 Wash. 103, 138 Pac. 


653; Spear v. Bremerton, 95 Wash. 264, 
163 Pac. 741. 


Meaning of Language.—In general: See 
Remington’s Digest, Statut., § 58; Bloomer 


v. Todd, 3 W. T. 599, 19 Pae. 135, 1 


L. R. A. 111; State ex rel. McKenzie 
v. Forrest, 11 Wash. 227, 39 Pac. 684; 
Knipe v. Austin, 13 Wash. 189, 43 Pac. 
25, 44 Pac. 531; Townsend Gas & Elec. 
Co. v. Hill, 24 Wash. 469, 64 Pac. 778. 


Statute as a Whole and Intrinsic Aids 
to Construction—Giving effect to entire 
statute: See Remington’s Digest, Statut., 
§$§ 60, 61; Davidson v. Carson, 1 W. T. 
307; Meade v. French, 4 Wash. 11, 29 
Pac. 833; State v. McArthur, 5 Wash. 
558, 32 Pac. 367; State ex rel. Chamber- 
lain v. Daniel, 17 Wash. 111, 49 Pac. 243; 
New Whatcom v. Roeder, 22 Wash. 570, 
61 Pac. 767; Bloomer v. Todd, 3 W. T. 
599, 19 Pac. 135, 1 L. R. A. 111; Dennis 
v. Moses, 18 Wash. 537, 52 Pac. 333, 40 
L. R. A. 302; Barto v. Stewart, 21 Wash. 
605, 59 Pac. 480. 


Conflicting Provisions: See Rem- 
ington’s Digest, Statut., § 62; Littell & 
Smythe Mfg. Co. v. Miller, 3 Wash. 480, 
28 Pac. 1035; Meade v. French, 4 Wash. 
11, 29 Pac. 833; MeKnight v. McDonald, 
34 Wash. 98, 74 Pac. 1060; Mills v. Thur- 
ston County, 16 Wash. 378, 47 Pac. 759. 
See, also, State ex rel. Calouri v. Strat- 
ton, 108 Wash. 485, 185 Pac. 610. 


—— Title and Headings: See Reming- 
ton’s Digest, Statut., §63; State ex rel. 
Swan v. Taylor, 21 Wash. 672, 59 Pac. 
489; State v. Hall, 24 Wash. 255, 64 
Pac. 153; State ex rel. Zenner v. Graham, 
34 Wash. 81, 74 Pac. 1058; State ex rel. 
Schade Brewing Co. v. Superior Court, 
62 Wash. 96, 113 Pac. 576; Huntworth 
v. Tanner, 87 Wash. 670, 152 Pac. 523, 
Ann. Cas. 1917D, 676. 


Extrinsic Aids to Construction—Motives 
of legislators and history of act: See 
Remington’s Digest, Statut., §§ 64, 65; 
State v. Sharpless, 31 Wash. 191, 71 Pac. 
737, 96 Am. St. Rep. 893; Howlett v. 
Cheetham, 17 Wash. 626, 50 Pac. 522; 
Scouten v. Whatcom, 33 Wash. 273, 74 
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Pac. 389; State ex rel. Aetna Life Ins. 
Co. v. Schively, 68 Wash. 503, 123 Pac. 
784; State ex rel. Griffin v. Superior 
Court, 70 Wash. 545, 127 Pac. 120; State 
ex rel. Leach v. Fishback, 79 Wash. 290, 
140 Pac. 387; State ex rel. Fair v. Hamil- 
ton, 92 Wash. 347, 159 Pac. 379. See, 
also, Stovall v. Toppenish School Dist. 
No. 49, 110 Wash. 97, 188 Pac. 12, 9 
A. L. R. 908. 


Contemporaneous Construction, in 
general: See Remington's Digest, Statut., 
§ 66; State ex rel. Chamberlain v. Daniel, 
17 Wash. 111, 49 Pac. 243; Huntworth 
v. Tanner, 87 Wash. 670, 152 Pac. 523, 
Ann. Cas. 1917D, 676. 


Executive Construction: See Rem- 
ington’s Digest, Statut., § 67; McSorley 
v. Hill, 2 Wash. 638, 27 Pac. 552; Keane 
v. Brygger, 3 Wash. 338, 28 Pac. 653; 
Spokane & Eastern Trust Co. v. Young, 
19 Wash. 122, 52 Pac. 1010; Hicks v. 
King, 21 Wash. 567, 58 Pac. 1070; Semon 
v. Callvert, 27 Wash. 679, 68 Pac. 350; 
Regan v. School District No. 25, 44 Wash. 
523, 87 Pac. 828; Puget Sound Nat. Bank 
v. Fisher, 52 Wash. 246, 100 Pac. 724, 
17 Ann. Cas. 526; State ex rel. Pindall 
v. Ross, 55 Wash. 242, 104 Pac. 216; 
State ex rel. Cowles v. Schively, 63 Wash. 
103, 114 Pac. 901; State ex rel. Leach 
v. Fishback, 79 Wash. 290, 140 Pac. 387; 
Wendt v. Industrial Insurance Commis- 
sion, 80 Wash. 111, 141 Pac. 311, 5 
N. C. C. A. 790; State ex rel. Fishback 
v. Globe Casket & Undertaking Co., 82 
Wash. 124, 143 Pac. 878, L. R. A. 1915B, 
976; State ex rel. Brislawn v. Meath, 
84 Wash. 302, 147 Pac. 11; State v. War- 
burton, 97 Wash. 242, 166 Pac. 615. 


Legislative Construction: See Rem- 
ington’s Digest, Statut., §68; Graves v. 
Seattle, 8 Wash. 248, 35 Pac. 1079; State 
ex rel. Heaton v. Beman, 15 Wash. 24, 
45 Pac. 1052; Great Northern R. Co. v. 
Snohomish County, 48 Wash. 478, 93 Pac. 
924; State ex rel. Warson v. Howell, 
92 Wash. 540, 159 Pae. 777. See, also, 
American Sav. Bank & Trust Co. v. Na- 
tional Surety Co., 104 Wash. 663, 177 
Pac.. 646; Pierce v. Pierce, 107 Wash. 
125, 181 Pac. 24. 


—— Construction With Reference to 
Other Statutes.—In gencral: See Reming- 
ton’s Digest, Statut., §69; New Whatcom 
v. Roeder, 22 Wash. 570, 61 Pac. 767; 
State v. Gustafson, 87 Wash. 613, 152 
Pac, 335; Whittlesey v. Seattle, 94 Wash. 
645, 163 Pac. 193, L. R. A. 1917D, 1084. 
See, also, Ledingham v. Blaine, 105 Wash. 
253, 177 Pac. 783. 

— Special Acts Incorporating Provi- 
sions of General Act: Sce Remington’s 
Digest, Statut., §70; Newman v. North 
Yakima, 7 Wash. 220, 34 Pac. 921; Ford 
v. Durie, 8 Wash. 87, 35 Pac. 595, 1082; 
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School Dist. v. Fairchild, 10 Wash. 198, 
38 Pac. 1029; State ex rel. Smith v. Par- 
ker, 12 Wash. 685, 42 Paec. 113; Chelan 
County v. Navarre, 38 Wash. 684, 80 Pac. 
845; State v. Sharpless, 31 Wash. 191, 
71 Pac. 737, 96 Am. St. Rep. 893. 


Statutes Relating to Same Subject 
Matter: See Remington’s Digest, Statut., 
$71; Davidson v. Carson, 1 W. T. 307; 
Pierce County ex rel. Maloney v. Spike, 
19 Wash. 652, 54 Pac. 41; New Whatcom 
v. Roeder, 22 Wash. 570, 61 Pac. 767; 
State ex rel. Miller v. Griffin, 46 Wash. 
489, 90 Pac. 661; White v. North Yakima, 
87 Wash. 191, 151 Pac. 645. See, also, 
State ex rel. American Piano Co. v. Su- 
perior Court, 105 Wash. 676, 178 Pac. 
827. 


Construction of Statutes Adopted from 
Other States or Countries: See Reming- 
ton’s Digest, Statut., §72; Spokane Lum- 
ber ete. Co. v. McChesney, 1 Wash. 609, 
21 Pac. 198; Brown v. Seattle, 5 Wash. 
35, 38 Pac. 313, 32 Pac. 214, 18 L. R. A. 
161; State ex rel. Brislawn v. Meath, 84 
Wash. 302, 147 Pac. 11; Whittlesey v. 
Seattle, 94 Wash. 645, 163 Pac. 193, 
L. R. A. 1917D, 1084. 


Construction as Mandatory or Direc- 
tory: See Remington’s Digest, Statut., 
$ 73; Tolmie v. Dean, 1 W. T. 46; Seattle 
& Montana Ry. Co. v. O’Meara, 4 Wash. 
17, 29 Pac. 835; State ex rel. Nicomen 
Boom Co. v. North Shore Boom & Driv- 
ing Co., 55 Wash. 1, 103 Pac. 426. See, 
also, National Surety Co. v. Campbell, 
108 Wash. 596, 185 Pac. 602. 


Provisos, Exceptions and Saving Clauses: 
Sce Remington’s Digest, Statut., 8 74; 
Germond v. Tacoma, 6 Wash. 365, 33 Pac. 
961; State v. Wilson, 9 Wash. 218, 37 
Pac. 424; State ex rel. Chamberlain v. 
Daniel, 17 Wash. 111, 49 Pac. 243; Sack- 
man v. Thomas, 24 Wash. 660, 64 Pac. 
819; Nathan v. Spokane County, 35 
Wash. 26, 76 Pac. 521, 102 Am. St. Rep. 
888, 65 L. R. A. 336; Tsutakawa v. 
Kumamoto, 53 Wash. 231, 101 Pac. 869, 
102 Pae. 766. Sec, also, State v. Ripley. 
104 Wash. 299, 176 Pac. 343; Tatum v 
Marsh Mines Consolidated, 108 Wash. 
367, 184 Pac. 628, 187 Pac. 410; State 
ex rel. Mullen v. Howell, 107 Wash. 
167, 181 Pac. 920. 


Liberal er Strict Construction as af- 
fected by nature of act in general: Sce 
Remington’s Digest, Statut., § 76; Hays 
v. Miller, 1 W. T. 143; Smith v. United 
States, 1 W. T. 262; Scott v. Patterson, 
1 Wash. 487, 20 Wash. 593; Thurston 
County v. Sisters of Charity, 14 Wash. 
264, 44 Pac. 252; Seattle v. Fidelity 
Trust Co., 22 Wash. 154, 60 Pac. 133; 
State ex rel. Atty. Gen. v. Superior 
Court, 36 Wash. 381, 78 Pac. 1011; State 
ex rel. Wyman, Partridge & Co. v. Su- 
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perior Court, 40 Wash. 443, 82 Pac. 875, 
Cas. 775, 


111 Am. St. Rep. 915, 5 Ann. 
2 L. R. A. (N. S.) 568; United States, 
Use of Standard Furn. Co. v. Aetna In- 
demnity Co., 40 Wash. 87, 82 Pac. 171. 
See, also, Dernac v. Pacific Coast Coal 
Co., 110 Wash. 138, 188 Pac. 15. 

A statute creating a right where none 
existed before will be strictly construed 
as to the persons entitled to the benefit 
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of it: Dernac v. Pacific Coast Coal Co., 
110 Wash. 138, 188 Pac. 25. 


Penal Statutes: Sce Remington’s 
Digest, Statut, §77; McCarty v. State, 
1 Wash. 377, 25 Pac. 299, 22 Am. St. Rep. 
152; State v. Coolidge, 72 Wash, 42, 129 
Pac. 1088; State v. Furth, 82 Wash. 665, 
144 Pac. 907. See, also, "State v. Eber- 
hart, 106 Wash. 222, 179 Pac. 853; State 
v. Hoffman, 110 Wash. 82, 188 Pac, 25. 


§145. Laws Continued. 


The provisions of a statute, so far as they are substantially the same 
as those of a statute existing at the time of their enactment, must be 
construed as continuations thereof. [Cf. Cd. 81, 88 761, 1681; L. 91, 
p. 40, §1; 2 H. C., 8 1708.) 


9146. Word Person Defined. 


The term ‘‘person’’ may be construed to include the United States, 
this state, or any state or territory, or any public or private corporation, 
as well as an individual. [Cf. L. 54, p. 99, § 134; L. 57, p. 46; Cd. 81, 
§§ 756, 964; L. 91, p. 40, §1; 2 H. C., 8 1709. 

Cited in 6 Wash. 137. pa Gen. v. Seattle Gas & Elec. Co., 
“Person” defined: Denny Hotel Co. v. 28 Wash. 488, 493, 68 Pac. 946, 70 Pac. 
Schram, 6 Wash. 134, 137, 32 Pac. 1002, 114; State v. Packenham, 40 Wash. 403, 
36 Am. St. Rep. 130; Darios v. Fium: 406, 82 Pac. 597; State V. Nick, 66 Wash. 
merfelt, 21 Wash. 498, 500, 58 Pac. 575; 134, 137, 119 Pac. 15; Spear v. Bremer- 
West Coast Mfg. & ae Co. v. West ton, 90 Wash. 507, 510, 156 Pac. 825; 


Coast Imp. Co., 25 Wash. 627, 642, 66 Whittlesey v. Seattle, 94 Wash. 645, 656, 
Pac. 97, 62 L. R. A. 763; State ex rel. 163 Pac. 193, L. R. A. 1917D, 1084. 


§147. Term Officer Defined. 


Whenever any term indicating an officer is used it shall be construed, 
when required, to mean any person authorized by law to discharge the 
duties of such officer. [L. 54, p. 221, § 501; Cd. 81, §755; 2 H. C., 
§ 1710.} 


“Officer” defined: Nelson v. Troy, 11 
Wash. 435, 441, 39 Pac. 974; State ex rel. 
Grifith v. Newland, 37 Wash. 428, 431, 


§148. Words Importing Number and Gender, How Construed. 


Words importing the singular number may also be applied to the 
plural of persons and things; words importing the plural may be applied 
to the singular; and words importing the masculine gender may be ex- 
tended to females also. [Cf. L. 54, p. 99, § 135; Id., p. 221, § 502; L. 57, 
p. 45, §1; Cd. 81, §§ 756, 965; L. 91, p. 40, 8 1; 2 H. C., §1711.] 

Cited in 20 Wash. 523; 94 Wash. 653, Rg S. R. Co., 71 Wash. 436, 128 Pac. 
654. 


Under this section incest may be com- 
mitted without the concurrent consent 
of both parties, and one alone may be 
guilty: State v. Nugent, 20 Wash. 52, 
56 Pac. 25. 


79 Pac. 983; State ex rel. Powell v. Fas- 
sett, 69 Wash. 555, 559, 125 Pac. 963. 


Application of the clause in this section 
providing that words importing the 
masculine gender may be extended to 
females also: Thompson v. Seattle, Ren- 


§149. Word ‘‘Month’’ Defined. 
The word month' or months, whenever the same occurs in the 
statutes of this state now in force, or in statutes hereinafter enacted, 
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or in any contract made in this state, shall be taken and construed to 


mean calendar month.“ 
§1; 2 H. C., § 1712.) 


It was intimated in Hale v. Finch, 1 
W. T. 566, that when in the statute the 
word “month” is used a lunar month is 


§ 150. Computation of Time. 


L. 77, p. 333; Cd. ’81, § 759; L. 91, p. 40, 


meant, unless the contrary is indicated. 
The above section was, however, enacted 


subsequent to this ruling. 


The time within which an act is to be done, as herein provided, shall 
be computed by excluding the first day and including the last, unless the 


last day is a holiday or Sunday, and then it is also excluded. 


[Cf. L. 


54, p. 219, 8 486; Cd. 81, § 743; L. 88, p. 32, §1;2 H. C., § 794.) 


See infra, § 252, computation of time for service of notice. 


Cited in 7 Wash. 537; 18 Wash. 263; 40 
Wash. 40; 87 Wash. 273; 99 Wash. 677. 


Days—Excluding First or Last Day: See 
Remington’s Digest, Time, §3; Spokane 
& Idaho Lumber Co. v. Stanley, 25 Wash. 
653, 66 Pac. 92; Perkins v. Jennings, 27 
Wash. 145, 67 Pac. 590; Donaldson v. 
Winningham, 62 Wash. 212, 113 Pac. 285; 
Allen v. Morris, 87 Wash. 268, 151 Pae. 
827. 

—— Sunday or Other Nonjudicial Day: 
See Remington’s Digest, Time, § 4; 
Tompson v. Huron Lumber Co., 5 Wash. 
527, 32 Pac. 536; Martin v. Sunset Tele- 
phone & Telegraph Co., 18 Wash. 260, 
51 Pac. 376. 

A motion for a new trial to be filed 
within two days, is in time if made on 
the fourth day, where two consccutive 
legal holidays intervene: Kubillus v. 
Ewert, 40 Wash. 38, 82 Pac. 147. 


When the last day falls upon Sunday, 
the notice may be filed on the next day, 
under this section: Spokane Falls v. 
Browne, 3 Wash. 84, 27 Pac. 1077. 


The statute relating to the exclusion 
of Sunday applies to the computation of 
time for the maturity of a note: Per- 
kins v. Jennings, 27 Wash. 145, 67 Pac. 
590. 


§ 151. Adoption of Ballinger’s Code. 


A tenant under a lease reserving ea 
monthly rental payable in advance on the 
first of the month is entitled to the 
second day of the month to make payment. 
where the first day falls on Sunday, and 
suit cannot be commenced by the land- 
lord until such second day: Byers v. 
Rothschild, 11 Wash. 296, 39 Pac. 688. 


The law takes no notice of fractions 
of a day: See Remington’s Digest, Time, 
$5; Goetzinger v. Rosenfeld, 16 Wash. 
392, 47 Pac. 882, 38 L. R. A. 257; Per- 
kins v. Jennings, 27 Wash. 145, 67 Pac. 
590; Oriental Trading Co. v. Houser, 
87 Wash. 184, 151 Pac. 242. 


Fractions of day in computation of 
time. 2 Ann. Cas. 135; Ann. Cas. 


“From” as word of inclusion or ex- 
clusion in computation of time. 
15 Ann. Cas. 27; Ann. Cas. 19184A, 
924. 


Meaning of word “to” in computa- 
tion of time. 2 Ann. Cas. 518. 


Meaning of “by” as fixing time for 
performance of an act or happen- 
ing of an event. 12 A. L. R. 1168. 


The compilation arranged by R. A. Ballinger and known as Ballin- 
ger’s Annotated Codes and Statutes of Washington, two volumes, is 
hereby adopted as an official compilation of existing statutes of the state, 
up to and including the year 1897, but of no greater authority than all 


other existing official compilations or session laws of the state. 


p. 109, §1.] 


The code of 1881 is a valid and bind- 
ing body of laws, arranged and consecu- 
tively sectionized under authority of the 
legislature of 1881, from laws revised 
and re-enacted by the body, and ratified 
by subsequent legislatures by constant 
reference thereto as the code of 1881: 


[L. 99, 


Marston v. Humes, 3 Wash. 267, 28 Pac. 
520. 


The code of 1881 must be construed as 
continuations of existing statutes, and 
not new enactments: Littell & Smythe 
Mfg. Co. v. Miller, 3 Wash. 480, 28 Pac. 
1035. 
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§ 152. Amendments to Code. 

It shall be proper for the legislature in amending or repealing exist- 
ing statutes, and for the courts in referring to existing statutes, to refer 
to or cite Ballinger’s Annotated Codes and Statutes of Washington, 
containing such law. [L. 99, p. 110, §2.] 


§ 152-5. Official Codes of State Laws. 

The compilation of the Session Laws of the state of Washington, 
arranged and compiled by Richard A. Ballinger and Arthur Remington, 
and known as Remington & Ballinger’s Annotated Codes and Statutes 
of Washington, and supplement thereto, and the compilation of the Ses- 
sion Laws of the state of Washington arranged and compiled by Frank 
Pierce, and known as Pierce’s Washington Code, are hereby respectively 
adopted as the official compilations of the existing statutes of the state 
up to and including the year 1913. [L. 1915, p. 18, §1. Cf. L. 11, 
p. 8, §1; L. 13, p. 276, §1.] 


§ 152-6. Citations of Codes. 

It shall be proper for the legislature in amending or repealing exist- 
ing statutes, and for the courts in referring to existing or repealed stat- 
utes, to refer to or cite Remington & Ballinger’s Annotated Codes and 
Statutes of Washington, containing such law, and in any such references 
and citations to abbreviate the same to Rem. & Bal. Code, or refer to 
and cite Pierce’s Washington Code containing such law. [L. 1915, p. 19, 
§ 2.) 

§ 152-7. Adoption of Pierce Code. 

The compilation by Frank Pierce of the Session Laws of the state 
of Washington, known as Pierce’s Washington Code, is hereby adopted 
as an official compilation of the existing statutes up to and including 
the year 1919. [L. 21, p. 75, §1.] . 


§ 152-8. Reference and Abbreviation. 

It shall be proper for the legislature, in amending or repealing exist- 
ing statutes, or for the courts in referring to existing statutes, to refer 
to or cite Pierce’s Washington Code containing such law, and in any 


such references or citations to abbreviate the same as Pierce’s Code. 
[L. 21, p. 75, § 2.] 
§152-9. Certifying Session Laws. 

The secretary of state is hereby authorized and directed to certify 


the laws of the present, seventeenth, session for publication as a part of 
said compilation. [L. 21, p. 75, §3.] 


CHAPTER II. 
FORMS OF ACTIONS, 


§153. Only One Form of Action. 

There shall be in this state hereafter but one form of action for the 
enforcement or protection of private rights and the redress of private 
wrongs, which shall be called a civil action. [L. 54, p. 131, 81; L. 60. 
p. 5, §1; L. 71, p. 3, §1; L. 73, p. 4, §2; Cd. 81, 823 2 H. C., § 109. 
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Cited in 1 Wash. 193; 3 Wash. 587; 11 
Wash. 664; 18 Wash, 100; 23 Wash. 576; 
24 Wash. 329; 27 Wash. 396; 28 Wash. 
183, 210; 30 Wash. 76; 40 Wash. 454; 46 
Wash. 114, 115; 47 Wash. 479; 67 Wash. 
535; 92 Wash. 623; 97 Wash, 634; 102 
Wash. 165; 104 Wash. 273. 


Abolition of Distinction as to Form: 
See Remington’s Digest, Action, §§ 12, 15, 
16; Garrison v. Cheeney, 1 W. T. 489; 
Meeker v. Gilbert, 3 W. T. 369, 19 Pac. 
18; McLeod v. Ellis, 2 Wash. 117, 26 
Pac. 76; Watson v. Glover, 21 Wash. 
677, 59 Paec. 516; Dormitzer v. German- 
American Sav. ete. Soc., 23 Wash. 132, 
62 Pac. 862; Dunlap v. Rauch, 24 Wash. 
620, 64 Pac. 807; Barto v. Seattle ete. 
R. Co., 28 Wash. 179, 68 Pac. 442; Smith 
v. Wingard, 3 W. T. 291, 13 Pac. 717; 
Dickerson v. Spokane, 26 Wash. 292, 66 
Pac. 381; Barto v. Seattle ete. Ry. Co., 
28 Wash. 179, 68 Pac. 442; Browder v. 
Phinney, 30 Wash. 74, 70 Pac. 264. 

Includes Both Legal and Equitable: See 
Remington’s Digest, Action, § 20; Gar- 
rison v. Cheeney, 1 W: T. 489; Thompson 
v. Caton, 3 W. T. 31, 13 Pac. 185; Wash- 
ington Iron Works v. Jensen, 3 Wash. 


§154. Parties, How Designated. 
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584, 28 Pac. 1019; Browder v. Phin- 
ney, 30 Wash. 74, 70 Pac. 264; Durga 
v. Lincoln Creek Lumber Co., 47 Wash. 
477, 92 Pac. 343; Sartori v. Denny-Renton 
Clay & Coal Co., 77 Wash. 166, 137 Pac. 
494; Forrester v. Jastad, 97 Wash. 633, 
167 Pac. 55. 


An application for a writ of certiorari 
under this section is an “action” within 
the meaning of the statute relating to 
the taxation of costs: State ex rel. 
Spokane Terminal Co. v. Superior Court, 
40 Wash. 453, 82 Pac. 878. 


The statutory abolition of the distine- 
tion between actions at law and in equity 
does not relieve the courts of the neces- 
sity of recognizing the inberent distinc- 
tions as an aid in the determination of 
the rights of a party: Montesano v. Carr, 
80 Wash. 384, 141 Pac. 894. 


An action to compel the specific per- 
formance of a contract whereby de- 
fendant agreed to purchase and pay for 
a certificate of sale is not an action for 
damages in the sense of excluding equi- 
table jurisdiction: Lindholm v. Patrick, 
107 Wash. 243, 181 Pac. 876. 


The party commencing the action shall be known as the plaintiff, 


and the opposite party the defendant. 


2 H. C., §110.] 
Cited in 35 Wash. 137; 67 Wash. 3. 


[L. 54, p. 131, 8 2; Cd. 81, 8 3; 


CHAPTER III. 
LIMITATION OF ACTIONS. 


§ 155. Limitations Prescribed—Objections, How Taken. 

Actions can only be commenced within the periods herein prescribed 
after the cause of action shall have accrued, except when in special cases 
a different limitation is prescribed by statute; but the objection that 
the action was not commenced within the time limited can only be taken 


by answer or demurrer. 


[Cf. L. 54, p. 362, §1; L. 60, p. 289, 81; 


L. 63, p. 85, § 16; L. 69, p. 8, § 25; L. 73, p. 8, 8 25; Cd. 81, 8 25 
L. 85, p. 74, §1; L. 91, p. 90, § 1; 2 H. C., § 111. 


Cited in 7 Wash. 86; 12 Wash. 669; 25 
Wash. 388; 26 Wash. 423, 467, 487; 27 
Wash. 151, 595; 28 Wash. 538; 34 Wash. 
569; 41 Wash. 611; 42 Wash. 453; 93 Wash. 
693; 102 Wash. 165; 106 Wash. 6; 108 
Wash. 392. 

The statute of limitations is not an 
anconscionable defense: Morgan v. Mor- 
gan, 10 Wash. 99, 38 Pac. 1054; Deering 
v. Holeomb, 26 Wash. 588, 67 Pac. 240, 
561; Liberman v. Gurensky, 27 Wash. 
410, 67 Pac. 398; Arthur & Co. v. Burke, 
83 Wash. 690, 145 Pac. 974. 

Nor is to be viewed with disfavor: 
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McClaine v. Fairchild, 23 Wash. 758, 63 
Pac. 517. 

The statute of limitations is a statute 
of repose: Wickham v. Sprague, 18 Wash. 
466, 51 Pac. 1055; Bettman v. Cowley, 
19 Wash. 207, 53 Pac. 53, 40 L. R. A. 
815; Northern Pacific R. Co. v. Ely, 25 
Wash. 384, 65 Pac. 555, 87 Am. St. Rep. 
766, 54 L. R. A. 526; Northern Pae. R. 
Co. v. Hasse, 28 Wash. 353, 68 Pac. 882, 
92 Am. St. Rep. 840. 

“Arose” and “arisen,” in the statute of 
limitations, should be defined not to have 
been used in the sense of “originated,” 


Cuap. III LIMITATION OF ACTIONS. 155 


but rather in the sense of the right of 
action having “accrued”: Freundt v. 
Hahn; 24 Wash. 8, 63 Pac. 1107, 85 Am. 
St. Rep. 939. 

This section is inapplicable to actions 
by the eity of Port Townsend to fore- 
clese tax liens, when it contains no 
specifie provision in regard to actions 
of that character, in view of the special 
charter of 1881 of Port Townsend, pro- 
viding that the taxes levied thereunder 
should have the effect of a judgment, 
ete.: Port Townsend v. Eisenbeis, 28 
Wash, 533, 68 Pac. 1045. 


Retroactive Operation: Sec Reming- 
ton’s Digest, Lim. of Act., §3; Moore v. 
Brownfield, 7 Wash. 23, 34 Pac. 199; 
Ward v. Huggins, 7 Wash. 617, 32 Pac. 
740, 36 Pac. 285; Baer v. Choir, 7 Wash. 
631, 32 Pac. 776, 36 Pac. 286; McQues- 
ten v. Morrill, 12 Wash. 335, 41 Pac. 
06; State v. Aberdeen, 34 Wash. 61, 74 
Pae. 1022; State v. Seattle, 57 Wash. 
602, 107 Pac. 827, 27 L. R. A. (N. 8.) 
1188; State ex rel. McCullough v. 
Seattle, 60 Wash. 241, 110 Pac. 1008. 
See, also, Hanford v. King County, 112 
Wash. 659, 192 Pac. 1013. 


Effect of change or repeal of limita- 
ticn: See Remington’s Digest, Lim. of 
Act., §§ 4—614; Seattle v. De Wolfe, 17 
Wash. 349, 49 Pac. 553; Packscher v. 
Fuller, 6 Wash. 534, 33 Pac. 875; Baer 
v. Choir, 7 Wash. 631, 32 Pac. 776, 36 
Pac. 286; Moore v. Brownfield, 7 Wash. 
23, 34 Pac. 199; Raymond v. Morrison, 
9 Wash. 156, 37 Pac. 318; State v. Aber- 
deen, 34 Wash. 61, 74 Pac. 1022; Bow- 
man v. Colfax, 17 Wash. 344, 49 Pac. 
551; State ex rel. Hemen v. Ballard, 16 
Wash. 418, 47 Pac. 970; Young v. Ta- 
coma, 31 Wash. 153, 71 Pac. 742; Hoko 
River Boom Co. v. Fairservice, 69 Wash. 
357, 125 Pac. 145. See, also, Hanford 
v. King County, 112 Wash. 659, 192 Pac. 
1013. 


Limitation as affected by nature or 
form of remedy in general: See Reming- 
ton’s Digest, Lim. of Act., $9; State Medi- 
eal Examining Board v. Stewart, 46 Wash. 
79, 89 Pae. 475, 123 Am. St. Rep. 915, 
13 Ann. Cas. 653, 11 L. R. A. (N. 8.) 
557; Hotehkin v. MeNaught-Collins Im- 
provement Co., 67 Wash. 206, 121 Pac. 
455. 

Application in equitable actions and 
remedies in general: See Remington’s 
Digest, Lim. of Act.,§ 24; Wilt v. Buch- 
tel, 2 W. T. 417, 3 Pac. 891; Wagner v. 
Law, 3 Wash. 500, 28 Pac. 1109, 29 Pac. 
927, 28 Am. St. Rep. 56, 15 L. R. A. 784; 
Baer v. Choir, 7 Wash. 631, 32 Pac. 776, 
36 Pae. 286; Bellingham Bay Imp. Co. v. 
Fairhaven ete. R. Co., 17 Wash. 371, 49 
Pac. 514; Ferrell v. Lord, 43 Wash. 667, 
86 Pae. 1060; Childs v. Smith, 51 Wash. 
157, 99 Pae. 304, 130 Am. St. Rep. 1107; 
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Hotchin v. McNaught, Collins Imp, Co., 
102 Wash. 161, 172 Pac. 864. 


Nature and Extent of Bar: See Reming- 
ton’s Digest, Lim. of Act., § 80; Christof- 
ferson v. Pfennig, 16 Wash. 491, 48 Pac. 
264; Deering v. Holcomb, 26 Wash. 588, 
67 Pac. 240, 561; Quaker City Nat. Bank 
v. Tacoma, 27 Wash. 259, 67 Pac. 710; 
Crowder v. Morphy, 61 Wash. 626, 112 


Pac. 742; Anderson v. Hall, 91 Wash. 376, 
157 Pac. 996. 


Bar of Debt as Affecting Security: Sce 
Remington’s Digest, Lim. of Act., § 80-1; 
= v. Cain, 66 Wash. 659, 120 Pac. 

3. 

Persons to Whom Bar is Available—In 
general: See Remington’s Digest, Lim. of 
Act., § 81; Damon v. Leque, 17 Wash. 573, 
50 Pac. 485, 61 Am. St. Rep. 927; Me- 


Manus v. Morgan, 38 Wash. 528, 80 Pac. 
786. 


Personal Nature of Defense: See 
Remington’s Digest, Lim. of Act., § 82; 
Board of Church Erec. Fund etc. v. First 


Presbyterian Church, 19 Wash. 455, 53 Pac. 
671. | 


Evidence—Presumptions and burden of 
proof: See Remington’s Digest, Lim. of 
Act., 91; Bowman v. Colfax, 17 Wash. 344, 
49 Pac. 551; Pt. Townsend v. Eisenbeis, 
28 Wash. 533, 68 Pac. 1045; Gibson v. 
Kerry, 19 Wash. 159, 52 Pac. 1023; Ser- 
vice v. McMahon, 42 Wash. 452, 85 Pac. 
33; Conaway v. Co-operative Homebuild- 
ers, 65 Wash. 29, 17 Pac. 716. 


ACCRUAL OF RIGHT OF ACTION OR 
DEFENSE—Causes of Action in General: 
See Remington’s Digest, Lim. of Act. 
§28; Bowman v. Colfax, 17 Wash. 344, 
49 Pac. 551; Perkins v. Jennings, 27 Wash. 
145, 67 Pac. 590; Jacobs v. Seattle, 100 
Wash. 524, 171 Pac. 662. 


Title to or Possession of Real Property: 
See Remington’s Digest, Lim. of Act., 
§ 29; Slaght v. Northern Pac. R. Co., 
39 Wash. 576, 81 Pac. 1062; Thornley v. 
Andrews, 40 Wash. 580, 82 Pac. 899, 111 
Am. St. Rep. 983, 1 L. R. A. (N. S.) 1036. 


Title or Right of Parties to a Mortgage: 
See Remington’s Digest, Lim. of Act., 
§ 31; Parker v. Dacres, 2 W. T. 439, 7 
Pac. 893; Northern Pac. R. Co. v. Ely, 
25 Wash. 384, 65 Pac. 555, 87 Am. St. 
Rep. 766, 54 L. R. A. 526; Krutz v. Gard- 
ner, 25 Wash. 396, 35 Pac. 771; Hanna v. 
Kasson, 26 Wash. 568, 67 Pac. 271; Catlin 
v. Murray, 37 Wash. 164, 79 Pac. 605; 
Investment Securities Co. v. Adams, 37 
Wash. 211, 79 Pac. 625. 

Contracts in General: See Remington’s 
Digest, Lim. of Act., § 32; Maitland v. 
Zanga, 14 Wash. 92, 44 Pac. 117; Paul v. 


Kohler & Chase, 82 Wash. 257, 144 Pac. 
64. 


Covenants and Conditions: See Reming- 
ton’s Digest, Lim. of Act., § 33; Jackson 
v. McAuley, 13 Wash. 298, 43 Pac. 41; 
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West Coast Mfg. etc. Co. v. West Coast 
Imp. Co., 25 Wash. 627, 66 Pac. 97, 62 
L. R. A. 763; Litchfield v. Cowley, 34 
Wash. 566, 76 Pac. 81; Ingalls v. Angell, 
76 Wash. 692, 137 Pac. 309; McDonald 
v. Ward, 99 Wash. 354, 169 Pac. 851. 


Contract of Surety: Sce Remington’s 
Digest, Lim. of Act., § 34; Spokane County 
v. Prescott, 19 Wash. 418, 53 Pac. 661, 67 
Am. St. Rep. 733; Bennett v. Thorne, 36 
Wash, 253, 78 Pac. 936, 68 L. R. A. 113. 


An action against the principal maker 
of a promissory note upon the implied 
obhgation which arose when the surety 
paid it does not accrue until the note was 
paid, and the statute begins to run from 
that time: Holland v. Tjosevig, 109 Wash. 
142, 186 Pac. 317. 


Instruments for Payment of Money: See 
Remington’s Digest, Lim. of Act., § 35; 
Perkins v. Jennings, 27 Wash. 145, 67 
Pac. 590; Joergenson v. Joergenson, 28 
9 477, 68 Pac. 913, 92 Am. St. Rep. 


Municipal Obligations: See Reming- 
ton’s Digest, Lim. of Act., § 36; State ex 
rel. Hemen v. Ballard, 16 Wash. 418, 47 
Pac. 970; Seattle v. Walker, 87 Wash. 609, 
152 Pac. 330. See, also, State ex rel. Me- 
Millan v. Miller, 108 Wash. 390, 184 Pac. 
352. 


Continuing Contracts: See Remington’s 
Digest, Lim. of Act, § 37; Ah How v. 
Furth, 13 Wash. 550, 43 Pac. 639; Morris- 
sey v. Faucett, 28 Wash. 52, 68 Pac. 352; 
Zuhn v. Horst, 100 Wash. 359, 170 Pace. 
1033. See, also, Loewe v. Osner & Mehl- 
horn, 109 Wash. 124, 186 Pac. 643. 


Severable Contracts and Installments: 
See Remington’s Digest, Lim. of Act., 
$ 38; George v. Butler, 26 Wash. 456, 67 
Pac, 263, 90 Am. St. Rep. 756, 57 L. R. A. 
396; First Nat. Bank of Snohomish v. 
Parker, 28 Wash. 234, 68 Pac. 756, 92 
Am. St. Rep. 828; White v. Krutz, 37 
Wash. 34, 79 Pac. 495; Weinberg v. Naher, 
51 Wash. 591, 99 Pac. 736, 22 L. R. A. 
(N. S.) 956. See, also, Sibley v. Stetson 
& Post Lbr. Co., 110 Wash. 204, 188 Pac. 
389; Raymond v. Hattrick, 104 Wash. 619, 
177 Pac. 640. 


Torts: See Remington’s Digest, Lim. of 
Act., § 40; Smith v. Seattle, 18 Wash. 
484, 51 Pac. 1057, 63 Am. St. Rep. 910; 
Doran v. Seattle, 24 Wash. 182, 64 Pac. 
230, 85 Am. St. Rep. 948, 54 L. R. A. 
532; Sterrett v. Northport Min. ete. Co., 
30 Wash. 164, 70 Pac. 266; Brisky v. 
Leavenworth Logging, Boom & Water Co., 
68 Wash. 386, 123 Pac. 519; Ludwigs v. 
Walla Walla, 83 Wash. 205, 145 Pac. 193. 
See, also. Horner v. Pierce County, 111 
Wash. 386, 191 Pac. 396. 

A right of action for seduction under 
promise of marriage accrues at the time 
the promise is made; and granting that 
it would continue until the illicit relations 
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are broken off and three years thereafter, 
such relations must be continuous, and if 
abandoned and returned to under no new 
promise, the statute began to run at that 
time, and the action must be brought 
within three years after such an abandon- 
ment: Rockwell v. Day, 101 Wash. 580, 
172 Pac. 754. 


Reimbursement from Person Ultimately 
Liable: See Remington’s Digest, Lim. of 
Act., § 41; Gaffner v. Johnson, 39 Wash. 
437, 81 Pac. 859; Seattle v. Northern Pac. 
R. Co., 47 Wash. 552, 92 Pac. 411. See, 
also, Holland v. Tjosevig, 109 Wash. 142, 
186 Pac. 317. 


Liabilities for Acts or Omissions in 
Official Capacity: See Remington’s Digest, 
Lim. of Act., § 42; Spokane County V. 
Prescott, 19 Wash. 418, 53 Pac. 661. 67 
Am. St. Rep. 733; Spinning v. Pierce 
County, 20 Wash. 126, 54 Pac. 1006; Ska- 
git County v. American Bonding Co., 59 
Wash. 1, 109 Pac. 197; Northern Grain & 
Warehouse Co. v. Holst, 95 Wash. 312, 
163 Pac. 775. 


PERFORMANCE OF CONDITION, 
DEMAND AND NOTICE — Conditions 
Precedent in General: See Remington’s 
Digest, Lim. of Act., § 43; Bowman V. 
Colfax, 17 Wash. 344, 49 Pac. 551; Spo- 
kane County v. Prescott, 19 Wash. 418, 
53 Pac. 661, 67 Am. St. Rep. 733; Spin- 
ning v. Pierce County, 20 Wash. 126, 54 
Pac, 1006; Bennett v. Thorne, 36 Wasa. 
253, 78 Pac. 936, 68 L. R. A. 113; Chil- 
berg v. Siebenbaum, 41 Wash. 663, 84 
Pac. 598. 


An action does not accrue in favor of 
a master against a servant on account 
of injury to a third person, caused by 
the servant’s negligence, until the master 
has been compelled to pay the party in- 
jured: Gaffner v. Johnson, 39 Wash. 437, 
81 Pac. 859. 


Demand: See Remington’s Digest, Lim. 
of Act., § 44; Sayward v. Gardner, 5 
Wash. 247, 31 Pac. 761, 33 Pac. 389; 
Bidwell v. Tacoma, 26 Wash. 518, 67 Pac. 
209; New York Security T. Co. v. Tacoma, 
30 Wash. 661, 71 Pac. 194; Chilberg v. Sie- 
benbaum, 41 Wash. 663, 84 Pac. 598; Hand- 
ley Investment Co. v. Trenholme, 91 Wash. 
146, 157 Pac. 472; Douglas County F. 
Grant County, 98 Wezh. 355, 167 Pac. 928; 
White v. King County, 103 Wash. 327, 
174 Pac. 3. See, also, Ravmond v. Hat- 
trick, 104 Wash. 619, 177 Pac. 640. 


Notice: See Remington’s Digest, Lim. 
of Act., § 45; Potter v. New Whatcom, 
20 Wash. 589, 56 Pac. 394, 72 Am. St. Rep. 
135; State v. Lorenz, 22 Wash. 289, 60 
Pac, 644; McClaine v. Fairchild, 23 Wash. 
758, 63 Pac. 517; Gove v. Tacoma, 34 
Wash, 434, 76 Pac. 73; Northwestern Lum- 
ber Co. v. Aberdeen, 35 Wash. 636, 77 
Pac. 1063; Hemen v. Ballard, 40 Wash. 
81, 82 Puc. 277; Chilberg v. Siebenbaum, 
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Validity of amendatory statute short- 
ening period of limitation as to 


41 Wash. 663, 84 Pac. 598; University 
State Bank v. Bremerton, 86 Wash. 261, 
150 Pac. 439. 


existing causes of action. Ann. 
For text treatment of “Limitation of Cas, 1916D, 391; 1 L. R. A. (N. 
Actions,” see 17 R. C. L. 651. 8.) 528. 


Constitutionality of new limitation 
applying to existing causes of 
action as dependent on its reason- 
ableness. 8 Ann, Cas. 525; 14 Ann. 
Cas. 352; 7 L. R. A. (N. S.) 715; 
21 L. R. A. (N. 8.) 157. 


When action on soldier's claim to 
bounty is barred. 13 A. L. R. 602. 


Estoppel to plead statute of limita- 
tions by conduct not amounting to 
fraud or to express waiver of 


. statute. 9 Ann, Cas. 755 
Exceptions to statute of limitations 1 , . 
impliedly exeluded when not enu- Limitation against action for wrong- 
merated. 1 Ann. Cas. 643: 16 Ann. ful act or breach of contract or 
Cas. 906. i duty as running from date of act 
: . breach or from occurrence of 
Retroactive operation of statute of se 
limitations. * 5 Cas. 166; A actual damage. 13 Ann. Cas, 696. 
Cas. 1912A, 1041. 


§156. Actions to be Commenced in Ten Years. 


The period prescribed in the preceding section for the commencement 
of actions shall be as follows: 


Within ten years,— 

1, Actions for the recovery of real property, or for the recovery of the 
possession thereof; and no action shall be maintained for such recovery 
unless it appear that the plaintiff, his ancestor, predecessor, or grantor, 
was seised or possessed of the premises in question within ten years 


before the commencement of the action. 


[Cf. L. 54, p. 363, § 2; Cd. 81, 


$26; 2 H. C., § 112; see ref. to § 155, supra.) 


Cited in 6 Wash. 536—538; 7 Wash. 25, 
636; 8 Wash. 291; 10 Wash. 104; 25 Wash. 
388, 572; 27 Wash. 595; 28 Wash. 359; 
36 Wash. 216; 41 Wash. 281, 611; 43 Wash. 
672; 49 Wash. 334; 50 Wash. 117; 64 
Wash. 663; 65 Wash. 494; 72 Wash. 228; 
78 Wash. 341; 84 Wash. 44; 102 Wash. 
165; 104 Wash. 568; 110 Wash. 123; 113 
Wash. 208, 209, 213. 


Application in General: Remaindermen 
are not bound to assert their title dur- 
ing the lifetime of the life tenant, and 
adverse possession under this section can- 
not be claimed, as against them, under a 
deed from the life tenant purporting to 
convey the fee: McDowell v. Beckham, 
72 Wash. 224, 130 Pac. 350. 


The right of action by an owner to 
recover land or its value, when taken by 
a municipality for a public use, without 
making compensation, falls within this 
section; since the city acts in its sover- 
eign capacity and not as a wrongdoer: 


Alymore v. Seattle, 100 Wash. 515, 171 
Pae. 659. 


Recovery of Real Property: See Rem- 
ington’s Digest, Lim. of Act.,§10; -Bul- 


$157. Within Six Years. 
Within six years,— 


lene v. Garrison, 1 W. T. 587; Tacoma 
Bldg. & Sav. Assn. v. Clark, 8 Wash. 289, 
36 Pac. 135; Long v. Eisenbeis, 23 Wash. 
556, 63 Pac. 249; Northern Pac. R. Co. 
v. Ely, 25 Wash. 384, 65 Pac. 555, 87 
Am. St. Rep. 766, 54 L. R. A. 526; Lind- 
ley v. Johnston, 42 Wash. 257, 84 Pac. 
822; Lehman v. Heuston, 73 Wash. 154, 131 
Pac. 825. See, also, Daniel v. Daniel, 106 
Wash. 659, 181 Pac. 215. 

Application of Statutory Provisions as 
to adverse possession: See Remington’s 
Digest, Adv. Poss., § 3 et seq.; Packscher 
v. Fuller, 6 Wash. 534, 33 Pac. 875; Baer 
v. Choir, 7 Wash. 631, 32 Pac. 776, 36 
Pac. 286; McAuliff v. Parker 10 Wash. 
141, 38 Pac. 744; Tacoma Building ete. 
Assn. v. Clark, 8 Wash. 289, 36 Pac. 
135; Raymond v. Morrison, 9 Wash. 156, 
77 Pac. 318; Blake v. Shriver, 27 Wash. 
593, 68 Pac. 330. 

Suits for Partition: See Remington’s 
Digest, Lim. of Act., § 13; Hyde v. Brit- 
ton, 41 Wash. 277, 83 Pac. 307; Pilcher 
v. Lotzgesell, 57 Wash. 471, 107 Pac. 340. 

Actions to Quiet Title: Wagner v. Law, 


3 Wash. 500, 28 Pac. 1109, 29 Pac, 927, 
28 Am. St. Rep. 56, 15 L. R. A. 784. 


1. An action upon a judgment or decree of any court of the United 
States, or of any state or territory within the United States ; 
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2. An action upon a contract in writing, or liability express or implied 


arising out of a written agreement; 


3. An action for the rents and profits or for the use and occupation 


of real estate. 
to § 155, supra.] 


Cited in 1 Wash. 8; 7 Wash. 86; 19 
Wash. 419; 25 Wash. 401; 26 Wash. 418, 
419, 456, 467, 492, 500, 559; 27 Wash. 151, 
595; 28 Wash. 480; 32 Wash. 468, 486; 34 
Wash. 569; 41 Wash. 301, 302; 50 Wash. 
490; 51 Wash. 415; 54 Wash. 606; 62 
Wash. 192; 76 Wash. 93, 695; 86 Wash. 
591; 87 Wash. 610; 92 Wash. 174, 604; 
97 Wash. 601; 102 Wash. 165; 106 Wash. 
6 


SUBDIVISION 1.—This section is ap- 

plicable to domestic, as well as to for- 
eign, judgments: Citizens’ National Bank 
of Crawfordsville v. Lucas, 26 Wash. 417, 
67 Pac. 252, 90 Am. St. Rep. 748, 56 
L. R. A. 812. 


Actions on domestic judgments fall 
within the provision of this section: Shep- 
hard v. Gove, 26 Wash. 452, 67 Pac. 256; 
Cathcart v. Bryant, 28 Wash. 31, 68 Pac. 
171. 


Section 460, providing that no suit or 
proceeding shall ever be had on any judg- 
ment rendered in this state by which the 
lien or duration thereof shall be extended 
or continued in force for any greater 
period than six years from its date, does 
not prohibit actions on domestic judg- 
ments under this section: Lilly-Brackett 
nee v. Sonneman, 50 Wash. 487, 97 Pac. 

05. 

Foreclosure of Mortgage: See Reming- 
ton’s Digest, Lim. of Act., § 12; Krutz 
v. Gardner, 25 Wash. 396, 35 Pac. 771: 
Gleason v. Hawkins, 32 Wash. 464, 73 
Pac. 533. 


SUBDIVISION 2—Written Contracts: 
See Remington’s Digest, Lim. of Act., 
§ 15; Hurd v. Brisner, 3 Wash. 1, 28 
Pac. 371, 28 Am. St. Rep. 17; Krutz v. 


§ 158. Within Five Years. 


L. 54, p. 363, §3; Cd. 81, §27; 2 H. C., §113; see ref. 


Gardner, 25 Wash. 396, 35 Pac. 771; 
Toellner v. McGinnis, 55 Wash. 430, 104 
Pac. 641, 24 L. R. A. (N. S.) 1082. 


Written Instruments for Payment of 
Money: Sce Remington’s Digest, Lim. of 
Act., §16; Bassett v. Thrall, 21 Wash. 
231, 57 Pac. 806; Caldwell v. Hurley, 41 
Wash. 296, 83 Pac. 318; Gasaway v. Ballin, 
57 Wash. 355, 106 Pac. 905; Ihrke v. 
Continental Life Ins, & Inv. Co., 91 Wash. 
342, 157 Pac. 866, L. R. A. 1916F, 450; 
Lindblom v. Johnston, 92 Wash. 171, 158 
Pac. 972. 


See, also, written contracts: Oregon- 
Washington Railroad & Nav. Co. v. Seattle 
Grain Co., 106 Wash. 1, 178 Pac. 648. 


Written agreements—Implied lia- 
bility—Contribution: Pioneer Mining & 
Ditch Co. v. Davidson, 111 Wash. 262, 190 
Pac, 242. 


An action for contribution between eo- 
sureties upon @ promissory note is upon 
an implied liability arising out of an ex- 
press contract, and is controlled by this 
section: Caldwell v. Hurley, 41 Wash. 296, 
83 Pac. 318. 


The limitation in this section against 
right of action upon contracts in writing 
is not extended in case of the death of 8 
debtor by the provisions of sections 1470 
and 1472, Rem. 1915 Code, requiring 
notice to creditors and the presentment 
of claims within one year thereafter: 
Bank of Montreal v. Buchanan, 32 Wesh. 
480, 73 Pac. 482. 

SUBDIVISION 3.—An action for rent 
is within this section, subdivision 3: Peter- 
son v. Pantheon Lumber Co., 62 Wasb. 
189, 113 Pac. 562. 


No action for the recovery of any real estate sold by an executor 


or administrator under the laws of this state, or the laws of the terri- 
tory of Washington, shall be maintained by any heir or other person 
claiming under the deceased, unless it is commenced within five years 
next after the sale, and no action for any estate sold by a guardian 
shall be maintained by the ward, or by any person claiming under him, 
unless commenced within five years next after the termination of the 
guardianship, except that minors and other persons under legal disability 
to sue at the time when the right of action first accrued may commence 
such action at any time within three years after the removal of the dis- 
ability. [Cf. L. 54, p. 290, §§ 137, 138; L. 90, p. 81, §1; 2 H. C., § 114.) 
Cited in 3 Wash. 517. 
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§ 159. Within Three Years. 
Within three years,— 

1. An action for waste or trespass upon real property; 

2. An action for taking, detaining, or injuring personal property, in- 
cluding an action for the specific recovery thereof, or for any other in- 
jury to the person or rights of another not hereinafter enumerated; 

3. An action upon a contract or liability, express or implied, which 
is not in writing, and does not arise out of any written instrument; 

4. An action for relief upon the ground of fraud, the cause of action 
in such case not to be deemed to have accrued until the discovery by 
the aggrieved party of the facts constituting the fraud; 

5. An action against a sheriff, coroner, or constable upon a liability 
incurred by the doing of an act in his official capacity and by virtue of 
his office, or by the omission of an official duty, including the nonpay- 
ment of money collected upon an execution; but this subdivision shall 
not apply to action for an escape; 

6. An action upon a statute for penalty or forfeiture, where an action 
is given to the party aggrieved, or to such party and the state, except 
when the statute imposing it prescribed a different penalty [limitation]; 

7. An action for seduction and breach of promise of marriage. [Cf. L. 
54, p. 363, § 4; L. 69, p. 8, § 28; Cd. 81, § 28; 2 H. C., § 115; see ref. to 
§ 155, supra. } 


Sce inf ra, §573 et seq., and § 707 et seq., action to recover specific personalty. 


See infra, § 937 et seq., action for waste, trespass, etc. 
See infra, § 963 et seq., action for fines and forfeitures. 


See infra, § 4169, liability of sheriff. 


Cited in 7 Wash. 314; 10 Wash. 101, 215; 
18 Wash. 471; 19 Wash. 419; 26 Wash. 
96, 487, 559, 594; 27 Wash. 263, 396; 28 
Wash, 302; 35 Wash. 4; 36 Wash. 633; 
41 Wash, 301; 44 Wash. 573; 46 Wash. 
344, 345; 51 Wash. 515; 53 Wash. 659; 
56 Wash. 98; 59 Wash. 3, 5; 72 Wash. 
452; 76 Wash. 611, 695; 78 Wash. 663; 
S6 Wash. 342; 87 Wash. 199, 610; 88 
Wash. 454; 92 Wash. 173, 537, 604, 605; 
93 Wash. 693; 94 Wash. 64; 95 Wash. 174, 
314—318, 340, 672; 96 Wash. 256, 370; 99 
Wash. 633; 100 Wash. 517, 528, 534; 101 
Wash. 72, 581; 102 Wash. 165; 104 Wash. 
568, 597; 106 Wash. 6; 108 Wash. 392; 
109 Wash. 77. 


SUBDIVISION 1.—An action for dam- 
ages to real property through an overflow 
caused by the defendant’s negligent con- 
strnetion of an irrigating canal, lawfully 
built, but without sufficiently providing 
for carrying off the surplus water or con- 
trolling the flow, is not an action for tres- 
pass within this section: Suter v. Wenat- 
chee Water P. Co., 35 Wash. 1, 76 Pac. 
298, 102 Am. St. Rep. 881. 

An action to recover damages to a mill 
site and boom grounds and to a flume, 
through blazing in the construction of a 
railroad, in violation of the terms of a 
written contract agrecing to preserve the 
plaintiff's property, is an action for a 
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direct trespass, within this section: Clark 
Lloyd Lumber Co. v. Puget Sound & Cas- 
cade R. Co., 92 Wash. 601, 159 Pac. 774. 


SUBDIVISION 2.—Action for the mis- 
appropriation by a city of the moneys of 
a special fund falls within this section: 
Quaker City Nat. Bank v. Tacoma, 27 
Wash. 259, 67 Pac. 710. 


The public service commission’s failure 
to perform its duty of exacting a bond 
from a warehouseman, is not based upon 
any direct act affecting the plaintiff’s 
property or rights, within this section, 
subdivision 2; Northern Grain & Ware- 
house Co. v. Holst, 95 Wash. 312, 163 
Pac. 775. 

This section, subdivision 2, relates only 
to certain direct invasions or personal 
property rights therein enumerated and 
cannot be so construed as to nullify sec- 
tion 165: Northern Grain & Warehouse 
Co. v. Holst, 95 Wash. 312, 163 Pac. 775. 

This section applies to actions by the 
widow and minor children of one whose 
death is caused by the wrongful act of 
another, which may be commenced at 
any time within three years from the in- 
jury: Robinson v. Baltimore & Seattle 
M. & R. Co., 26 Wash. 484, 67 Pac. 274. 


SUBDIVISION 3 —Construction in Gen- 
eral: The word “liability” in subdivisien 
3, relates to contractual liability, especi- 
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ally in view of the fifth subdivision and 
of section 161 relating to liabilities for 
certain official acts or omissions: Northern 
Grain & Warehouse Co. v. Holst, 95 Wash. 
312, 163 Pac. 775. 

Under sections 159, 165, an action 
against @ city to recover a refund on 
an excessive assessment must be com- 
menced within at least three years after 
demand: State ex rel. McCullough v. 
Seattle, 53 Wash. 655, 102 Pac. 770. 


Oral Contracts: See Remington’s Digest, 
Lim. of Act., §§ 17, 17-1; Suter v. Wenat- 
chee Water P. Co., 35 Wash. 1, 76 Pac. 
298, 102 Am. St. Rep. 881; Murray V. 
Wishkah Boom Co., 76 Wash. 605, 137 
Pac. 130; Ingalls v. Angell, 76 Wash. 692, 
137 Pac. 309; Seattle v. Walker, 87 Wash. 
609, 152 Pac. 330. 


Implied contracts Counties Officers 
Recovery of compensation for services: 
State ex rel. MeMillan v. Miller, 108 
Wash. 390, 184 Pac. 352. 


Implied contracts not in writing — 
Freight tariffs: Chicago, Mil. & St. Paul 
R. Co. v. Frye & Co., 109 Wash. 68, 186 
Pac. 668. 


Sealed Instruments— Bond of Person 
Acting in Official or Fiduciary Capacity: 
See Remington's Digest, Lim. of Act., 
$ 14; Spokane County v. Prescott, 19 
Wash. 418, 53 Pac. 661, 67 Am. St. Rep. 
733; Dickman v. Strobach, 26 Wash. 558, 
67 Pac. 224: Johnson Service Co. v. Aetna 
Indemnitv Co., 46 Wash. 434, 90 Pac. 590; 
Kepl v. Fidelity & Deposit Co., 81 Wash. 
135, 142 Pac. 489; Hillyard ex rel. Tanner 
v. Carabin, 96 Wash. 366, 165 Pac. 381. 


Taking or Injuring Property for Public 
Use: Sce Remington’s Digest, Lim. of Act., 
§ 19-1; Jacobs v. Seattle, 100 Wash. 524, 
171 Pac. 662; Alymore v. Seattle, 100 
Wash. 515, 171 Pac. 659; Domrese v. Ros- 
lyn, 101 Wash. 372, 172 Pac. 243. 

SUBDIVISION 4.—Subdivision 4 of 
this section is superseded, as to actions 
to set aside or cancel a tax deed for 
fraud by the later act, section 162, pro- 
viding that actions to cancel a tax deed 
or recover lands sold for taxes, must be 
brought within three years from the date 
of the issuance of the tax deed: Savage 
v. Ash, 86 Wash. 43, 149 Pac. 325. 


Relief on Ground of Fraud: See Rem- 
ington’s Digest, Lim. of Act., § 25; Ferry 
v. Ferry, 9 Wash. 239, 37 Pac. 431; Mor- 
gan v. Morgan, 10 Wash. 99, 38 Pac. 1054; 
Wickham v. Sprague, 18 Wash. 466, 51 Pac. 
1055; Union Trust Co. v. Amery, 67 Wash. 
1, 120 Pac. 539; Golden Eagle Mining Co. 
v. Imperator-Qulip Co., 93 Wash. 692, 161 
Pac. 848, L. R. A. 1917C, 113; Bradbury 
v. Nethercutt, 95 Wash. 670, 164 Pac. 
194; Ackerson v. Elliott, 97 Wash. 31, 165 
Pac. 899. 


TRUST, WANT OF DILIGENCE AND 
FRAUD—Fraud as Ground for Relief— 
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Discovery of Fraud, in General: See Rem- 
ington’s Digest, Lim. of Act., $ 56; Stearns 
v. Hochbrunn, 24 Wash. 206, 64 Pac. 165; 
Fidelity Nat. Bank v. Adams, 38 Wash. 
75, 80 Pac. 284; Walla Walla County v. 
Oregon R. & Nav. Co., 40 Wash. 398, 82 
Pac. 716; Carroll v. Hill Tract Imp. Co., 


44 Wash. 569, 87 Pac. 835; Skagit County 


v. American Bonding Co., 59 Wash. 1, 109 
Pac. 197; Johnstone v. Rwyton, 59 Wash. 
436, 110 Pac. 7; Uhlbright v. Mulcahy, 78 
Wash. 9, 138 Pac. 314; Cornell v. Edsen, 78 
Wash. 662, 139 Pac. 602, 51 L. R. A. 
(N. S.) 279; McDonald v. McDougall, 86 
Wash. 339, 150 Pac. 625; Jarvis v. Ireland, 
89 Wash. 286, 154 Pac. 455; Hoy v. Burk, 
92 Wash. 536, 159 Pac. 701; Grubb v. 
House, 93 Wash. 200, 160 Pac. 421; Lang- 
ley v. Devlin, 95 Wash. 171, 163 Pae. 390; 
Anderson, In re, 97 Wash. 688, 167 Pac. 
71; Larson v. McMillan, 99 Wash. 626, 
170 Pac. 324. 


See, also, Irwin v. Holbrook, 26 Wash. 
89, 66 Pac. 116; Peyton v. Peyton, 28 
Wash. 278, 68 Pac. 757; Deering v. Hol- 
comb, 26 Wash. 588, 67 Pac. 240, 561. 


See, also, Discovery of Fraud—Laehes: 
Johnston v. Spokane & Inland Empire R. 
Co., 104 Wash. 562, 177 Pac. 810. 
Opportunity for discovery: Noyes 
v. Parsons, 104 Wash. 594, 177 Pac. 651. 

After a ward becomes of age she stands 
in the relation of a creditor of her guard- 
ian, and where she has knowledge after 
majority sufficient to put her on inquiry, 
her right of action against him would 
accrue from the date of such knowledge: 
Wickham v. Sprague, 18 Wash. 466, 51 
Pac. 1055. 


An action to quiet title as against & 
fraudulent conveyance of land is not an 
action for relief on the ground of fraud: 
Wagner v. Law, 3 Wash. 500, 28 Pac. 
1109, 29 Pac. 927, 28 Am. àt. Rep. 56, 15 
L. R. A. 784; Morgan v. Morgan, 10 Wash. 
99, 38 Pac. 1054. 

What Constitutes Discovery of Fraud: 
See Remington’s Digest, Lim. of Act., 
§ 58; Irwin v. Holbrook, 26 Wash. 89, 66 
Pac. 116; Gove v. Tacoma, 26 Wash. 474, 
67 Pac. 261; Deering v. Holeomb, 26 
Wash. 588, 67 Pac. 240, 561; Griffith v. 
Seattle Consolidated St. R. Co., 36 Wash. 
627, 79 Pac. 314; Johnstone v. Peyton, 59 
Wash. 436, 110 Pac. 7. 


SUBDIVISION 6.— What is a liability 
within the sixth subdivision of the set- 
tion, upon a statute for a penalty or for- 
feiture where an action is given to the 
party aggrieved: Thomas v. Richter, 88 
Wash, 451, 153 Pac. 333. 

A right of action under Rem. Code, 
sections 1289 and 1292, for damages 
against any person having custody of 4 
will, for failure to deliver the will for 
probate is an action upon the statute for 
a penalty, under this section, subdivision 
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Onur. HI] LIMITATION OF ACTIONS. 162 

Action on implied contract arising out 
of fraud as within statute of limi- 
tations applicable to fraud. 3 A. 
L. R. 1603. 


6, which must be commenced within three 
years after the cause of action arose: 
yers v. Exchange National Bank, 96 


8 244, 164 Pac. 951, L. R. A. 19184, 


$160. Within Two Years. 

Within two years,— 
l. An action for libel, slander, assault, assault and battery, and false 
mprisonment ; 

2. An action upon a statute for a forfeiture or penalty to the state. 
[Ct I. 54, p. 363, §5; L. 69, p. 9, §29; Cd. ’81, §29; 2 H. C., 8116; 
see ref. to § 155, supra.] 

Cited in 41 Wash. 301; 86 Wash. 224. 


poaimitations in action for libel: See 
emington's Digest, Libel, § 21; Dick vV. 


$161. Within One Year. 
Within one year,— 

l. An action against a sheriff or other officer for the escape of a pris- 
oner arrested or imprisoned on civil process; 

2. An action by an heir, legatee, creditor, or other party interested, 
against an executor or administrator, for alleged misfeasance, malfeas- 
ance OF mismanagement of the estate within one year from the time 
of final settlement, or the time such alleged misconduct was discovered. 
cf. L. °54, p. 364, §5; L. 69, p. 9, § 30; Cd. 81, § 30; 2 H. C., § 117; 
ee ref. to § 155, supra.] 

Cited in 4 Wash. 634; 95 Wash. 317. 

, io ection by an administrator against 
and 8 to recover money 

erty of the estate is not subject 


i 1 limitation imposed by subdivision 
or this section. This subdivision has 


9162. Action to Cancel Tax or Tax Deed. 

Actions to set aside or cancel the deed of any county treasurer is- 
‘ued after and upon the sale of lands for general, state, county or muni- 
pal taxes, or for the recovery of lands sold for delinquent taxes, must 
a brought within three years from and after the date of the issuance 

such treasurer’s deed: Provided, that this section shall not apply to 
actions not otherwise barred on deeds heretofore issued if the same be 


commenced within one year after the passage of this act. [L. 07, 
P. 398, § 1. 


Northern Pac. R. Co., 86 Wash. 211, 150 
Pac. 8, Ann. Cas. 1917A, 638. 


«reference to the time of the final settle- 
ment of the estate and not to the settle- 
ment of accounts of intermediate 
administrators in the progress of the set- 
tlement of the estate: Bartels v. Gove, 
4 Wash. 632, 30 Pac. 675. 


eted in 55 Wash, 480; 57 Wash. 440, 655, 
445. 8575 58 Wash. 460, 480; 60 Wash. 
657 64 Wash. 411, 414; 66 Wash. 656, 
73 Wes Wash, 179; 71 Wash. 532; 
348, aah. 585; 74 Wash. 535; 79 Wash. 
337 86 Wash, 45; 91 Wash. 34; 93 Wash. 
> 99 Wash, 141; 112 Wash. 283. 

8 Proviso to this section has refer- 
the en the time when the act received 
it a nal sanction necessary to constitute 
i law, and not to the time when the 

Went into effect, ninety days after 


the adjournment of the legislature: Cor- 
diner v. Dear, 55 Wash. 479, 104 Pac. 
780. 

Application of this section to actions to 
cancel tax titles: See Remington’s Digest, 
Tax, §206; Ward v. Huggins, 16 Wash. 
530, 48 Pac. 240; McManus v. Morgan, 
38 Wash. 528, 80 Pac. 786; Hembree v. 
McFarland, 55 Wash. 605, 104 Pac. 837; 
Anderson v. Spokane, Portland & Seattle 
R. Co., 57 Wash. 439, 107 Pac. 183; Huber 
v. Brown, 57 Wash. 654, 107 Pac. 850; 
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Blinn v. Grindle, 58 Wash. 679, 109 Pac. 
122; Maher v. Potter, 60 Wash. 443, 111 
Pac. 453; Baylis v. Kerrick, 64 Wash. 410, 
116 Pac. 1082; Fish v. Fear, 64 Wash. 414, 
116 Pac. 1083; Fleming v. Stearns, 66 
Wash. 655, 120 Pac. 522; Buty v. Goldfinch, 
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74 Wash. 532, 133 Pae. 1058, Ann. Cas. 
1915A, 604, 46 L. R. A. (N. 8.) 1065; 
Keller v. Davis, 93 Wash. 336, 160 Pac. 
946; Tamblin v. Crowley, 99 Wach. 
133, 168 Pac. 982. See, also, Porter v. 
Burkley, 112 Wash. 282, 191 Pac. 799. 


§ 163. Special Provisions for Action on Penalty. 

An action upon a statute for a penalty given in whole or in part to 
the person who may prosecute for the same shall be commenced within 
three [one] years [year] after the commission of the offense; and if the 
action be not commenced within one year by a private party, it may be 
commenced within two years after the commission of the offense in 
behalf of the state by the prosecuting attorney of the county where said 


offense was committed. 
§ 118; see ref. to § 155, supra. ] 


§ 164. Within Three Months. 
Within three months,— 


[Cf. L. 54, p. 364, §6; Cd. 81, §31; 2 H. C., 


(1) An appeal from any order of a board of county commissioners, 


or upon a claim rejected by said boards; 
(2) Upon claims against an estate, rejected by an executor or admin- 


istrator within three months after the rejection. 


2 H. C., §119.] 


[Cf. Cd. 81, § 32; 


The first subdivision of this section conflicts with § 4076, infre. 


Cited in 5 Wash. 713; 66 Wash. 311. 


§ 165. Actions for Relief not Otherwise Provided for. 


An action for relief not hereinbefore provided for shall be com- 
menced within two years after the cause of action shall have accrued. 
[L. ’54, p. 364, §7; Cd. 81, § 33; 2 H. C., § 120; see ref. to § 155, supra.] 


Cited in 3 Wash. 517; 10 Wash. 215; 
18 Wash. 488; 22 Wash. 295; 25 Wash. 
400; 26 Wash, 418—487; 28 Wash. 538; 
30 Wash. 167, 631; 35 Wash. 4; 39 Wash. 
439; 46 Wash. 83, 344; 53 Wash. 659; 
56 Wash. 98; 76 Wash. 93; 87 Wash. 
611; 91 Wash. 353; 92 Wash. 604; 
95 Wash. 315; 97 Wash. 598; 98 Wash. 
358; 100 Wash. 517, 528, 533, 535; 102 
Wash. 166; 103 Wash. 329; 106 Wash. 6; 
108 Wash. 393. 


Actions or Proceedings not Specially 
Provided for: See Remington’s Digest, 
Lim. of Act., §26; Parker v. Daeres, 2 
W. T. 439, 7 Pac. 893. 

Prior to the passage of Laws of 1895, 
an action by a city to enforce a street 
assessment was governed by this section: 
Spokane v. Stevens, 12 Wash. 667, 42 Pac. 
123; Ballard v. West Coast Imp. Co., 15 
Wash. 572, 46 Pac. 1055; Seattle v. De 
Wolfe, 17 Wash. 349, 49 Pac. 553. 

An action in favor of a master against 
a servant on account of injury to a third 
person, caused by the servant's negli- 
gence, is governed by this section: Gaff- 
ner v. Johnson, 39 Wash. 437, 81 Pac. 859 
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Also, an action for damages to abutting 
property resulting from the change of a 
street grade: Denney v. Everett, 46 Wash. 
342, 89 Pac. 934, 123 Am. St. Rep. 934. 


Also, an action by tenants of a building 
for damages resulting from tunneling, 
where the damages were largely conse- 
quential for injury to business and loss 
of profits, and by reason of cutting off 
access: Welch v. Seattle & Montana R. 
Co., 56 Wash. 97, 105 Pac. 166, 26 L. R. A. 
(N. 8.) 1047. 


Injuries resulting to lots from e change 
of grade, if regarded as a trepass, would 
be governed by the three year limitation; 
and if not, by this section: Sargent v. 
Tacoma, 10 Wash. 212, 38 Pac. 1048. 


An action by one county against ea new 
county upon a liability created by a stat- 
ute requiring the assumption of a propor- 
tionate share of the old county indebted- 
ness falls within this section: Douglas 
County v. Grant County, 98 Wash. 355, 
167 Pac. 928. 

An action against a city for damages 
to property by regrading a street is gov- 
erned by this section: State ex rel, Whit- 
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pri v. Spokane, 92 Wash. 667, 159 Pac. erty falls within this section: White v. 
S05, King County, 103 Wash. 327, 174 Pac. 3. 
* right of action for the recovery Applicability of statute of limitations 
appr equential damages to property not to quo warranto proceedings, Ann. 
tion ot ated is not covered by the limita- Cas. 1914C, 488. 

er this section, and the owner may eee :mitation 
Maintain an action in the nature of eject- Applicability of statute of one ions 
went to obtai ituted relief until hi to mandamus proceedings. Ann. 
title ain substituted relief un 18 Cas. 845: 20 Cas. 1114. 
sar to the land is lost by adverse pos- ° f An: i 
5] vn: Aylmore v. Seattle, 100 Wash. Limitation of action for removal o 
949, 171 Pac. 659. cloud created by special assessment. 


Ann. Cas. 1914A, 893. 


u action for negligent injury to prop- 


§ 166. Actions on Mutual Open Accounts. 

In an action brought to recover a balance due upon a mutual, open, 
and current account, where there have been reciprocal demands between 
the parties, the cause of action shall be deemed to have accrued from the 
time of the last item provided in the account on either side; but when- 
‘ver a period of more than one year shall have elapsed between any of 
the series of items or demands they are not to be deemed such an 
account. [L. 54, p. 364, §8; L. 69, p. 10, §33; Cd. 81, § 34; 2 H. C., 
$121; see ref. to § 155, supra. | 


Cited in 71 Wash. 52; 109 Wash. 70. years, and bills were presented from time 


te ts to time, and the shipper refused to pay 
x Mutual Accoun Accrual of particular items or paid less than the 


Action: See Remington’s Digest, Lim. of i - 

; amount claimed on disputes and misunder 
nt, 1 38-1, 39; Happy v. Prickett, 24 standings arising as to the amounts due 
ah. 290, 64 Pac. 528; Hendelman v. on the shipments: Chicago, Milwaukee & 
Kahan, 50 Wash. 247, 97 Pac. 109; Blom St. Paul R. Co. v. Frye & Co., 109 Wash. 
v. Bom Codfish Co., 71 Wash. 41, 127 68, 186 Pac. 668. 


Pae. 596; Hills v. Hoquiam, 94 Wash. 63, 
049. l 


lf! Pae, 1 What constitutes an open, current ac- 


There was no “mutual open and current count within statute of limitations. 
7 


“ount? between a shipper and a carrier, 14 EK 1060. l 
"thin the meaning of this section, where Limitation of action as applied to ac- 
hipmentas were made during a period of count stated. 14 A. L. R. 240. 


$ 167. Actions in Name of State, etc. 
' The limitations prescribed in this act (chapter) shall apply to actions 
ought in the name or for the benefit of any county or other munici- 
my Or quasi municipality of the state, in the same manner as to ac- 
br ought by private parties: Provided, that there shall be no lim)- 
tation to actions brought in the name or for the benefit of the state, and 
: i claim of right predicated upon the lapse of time shall ever be asserted 
ni the state: And further provided, that no previously existing stat- 
in of limitation shall be interposed as a defense to any action brought 
h the Name of or for the benefit of the state, although such statute may 
* Fun and become fully operative as a defense prior to the adoption 
this act, nor shall any cause of action against the state be predicated 
e n such a statute. An action shall be deemed commenced when the 
ablaint is filed. [L. 03, p. 26, 8 1. Cf. L. 54, p. 364, §9; L. 69, p. 10, 
8 34, 35; L. 73, p. 10, 88 34, 35; Cd. 81, §35; 2 H. C., § 122; see ref. 
> 8 155, supra. ] 


Cited i ; ; 71 Wash. 121; 
=. n 12 Wash. 669; 28 Wash. 359, Wash. 246; 64 Wash. 637; 7 ash. 
~ 30 Wash. 621; 34 Wash. 63, 64; 42 78 Wash. 339; 83 Wash. 304; 89 Wash. 76; 
55 . 453; 49 Wash. 54, 56, 334; 51 Wash, 95 Wash. 281, 282; 98 Wash. 357; 110 

> 98, 606—608; 57 Wash. 609, 612; 60 Wash. 177, 256. 
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VALIDITT.— This section, so far as the 
same gives title to school lands by ad- 
verse possession, is repugnant to the state 
constitution and to the acts of congress 
providing that school lands shall not be 
disposed of except at publie auetion for 
full market value paid or secured to the 
state: O’Brien v. Wilson, 51 Wash. 52, 97 
Pac. 1115. 

Under this section, title by adverse pos- 
session may be acquired under the statute 
of limitations as against a railroad right 
of way, although granted by act of con- 
gress: Northern Pac. Ry. Co. v. Hasse, 28 
8 353, 68 Pac. 882, 92 Am. St. Rep. 
40. 


This section, amending the general stat- 
utes of limitations by adding the proviso 
exempting actions brought for the benefit 
of municipalities or the state, does not im- 
pliedly repeal the special act of 1895 
[§ 7906, infra], providing a limitation for 
the bringing of actions to enforce liens 
for local improvement assessments: Math- 
ews v. Wagner, 49 Wash. 54, 94 Pac. 759. 


APPLICATION AND CONSTRUCTION. 
The last clause of this section applies to 
actions by private parties: Blinn v. 
Grindle, 71 Wash. 120, 127 Pac. 840. 


Limitation Does not Run Against State 
or Municipality: See Remington’s Digest, 
Lim. of Act., §7; Sumner v. Peebles, 5 
Wash. 471, 32 Paec. 21, 1000; Laurendeau 
v. Fugelli, 5 Wash. 632, 32 Pac. 466; West 
Scattle v. West Seattle Land & Imp. Co., 
38 Wash. 359, 80 Pac. 549; Rapp v. Strat- 
ton, 41 Wash. 263, 83 Pac. 182; Northern 
Pac. R. Co. v. Ely, 25 Wash. 384, 65 Pac. 
555, 87 Am. St. Rep. 766, 54 L. R. A. 526 
Port Townsend v. Eisenbeis. 28 Wach. 533, 


68 Pac. 1045; Port Townsend v. Trumball, 
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40 Wash. 386, 82 Pac. 715; Gustaveson v. 
Dwyer, 78 Wash. 336, 139 Pac. 194. See, 
also, Brace & Hergert Mill Co. v. State, 
49 Wash. 326, 95 Pac. 278; Delacey v. 
Commercial Trust Co., 51 Wash. 542, 99 
Pac. 574, 130 Am. St. Rep, 1112; State v. 
Seattle, 57 Wash. 602, 107 Pac. 827, 27 
L. R. A. (N. S.) 1188. 


COMMENCEMENT OF ACTION OR 
OTHER PROCEEDING — Proceedings 
Constituting Commencement of Action: 
See Remington’s Digest, Lim. of Act., 
§ 64; Powel] v. Nolan, 27 Wash. 318, 67 
Pac. 712, 68 Pac. 389; Lewis v. Seattle, 
28 Wash. 639, 69 Pac. 393; Cresswell v. 
Spokane County, 30 Wash. 620, 71 Pac. 
195; Service v. MeMahon, 42 Wash. 452, 
85 Pac. 33; Blacock v. Condon, 51 Wash. 
604, 99 Pac. 733; Lara v. Sandell, 52 Wash, 
53, 100 Pac. 166; Petree v. Washington 
Water Power Co., 64 Wash. 636, 117 Pac. 
475; Murker v. Northern Pac. R. Co., 95 
Wash. 280, 163 Pac. 756. See, also, Filing 
of Complaint: McDonald v. Prosser Falls 
Land & Power Co., 110 Wash. 175, 188 
Pac. 462. 


Running of statute against state as 
dependent on state being real party 
in interest. 8 Ann. Cas. 702. 

Applicability of statute of limitations 
to action by agencies of state. 3 
L. R. A. (N. S.) 746; 22 L. R. A. 
(N. 8.) 921; L. R. A. 1916 E, 96. 


Right of state to plead statute of 
limitations as to action against it. 
10 Ann. Cas. 595. 

Right to plead statute of limitations 
against municipal corporation. $ 
Ann. Cas. 98; 20 Ann. Cas. 427; 32 
L. R. A. (N. 8.) 245. 


Operation of Statute Suspended, When. 


If the cause of action shall acerue against any person who shall be 


out of the state or concealed therein, such action may be commenced 
within the terms herein respectively limited after the return of such per- 
son into the state, or after the time of such concealment; and if after 
such cause of action shall have accrued, such person shall depart from 
and reside out of this state, or conceal himself, the time of his absence 
or concealment shall not be deemed or taken as any part of the time 
limited for the commencement of such action. [L. 54, p. 364, § 10; 
Cd. 81, § 36; 2 H. C., § 123; see ref. to § 155, supra.) 


Cited in 5 Wash. 664; 10 Wash. 432; 26 Am. St. Rep. 756, 57 L. R. A. 396; Perkins 
Wash. 461, 492; 41 Wash. 533, 534; 51 v. Bailey, 38 Wash. 46, 80 Pac. 177, 107 
Wash. 415; 69 Wash. 487; 86 Wash. 5913 Am. St. Rep. 831; Fidelity Nat. Bank v. 


90 Wash. 343. 

Absence or Departure from State: See 
Remington’s Digest, Lim. of Act., § 53; 
Bignold v. Carr, 24 Wash. 413, 64 Pac. 
519; Meck v. White, 26 Wash. 491, 67 
Pac. 256; Denny v. Palmer, 26 Wash. 469, 
67 Pae. 268, 90 Am. St. Rep. 766; George 
v. Butler, 26 Wash. 456, 67 Pac. 263, 90 


Adams, 38 Wash. 75, 80 Pac. 284; Boyer 
v. Price, 45 Wash. 667, SS Pac. 1106; Dig- 
nam v. Shaff, 51 Wash. 412, 98 Pace. 
1113, 22 L. R. A. (N. 8.) 996; Crowder 
v. Morphy, 61 Wash. 626. 112 Pac. 742; 
Miller v. Miller, 90 Wash. 333, 156 Pae. 8. 

Nonresidence: See Remington’s Digest, 
Lim. of Act, §§ 54, 54-1; Adams v. 
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Kelly, 2 W. T. 263, 5 Pac. 601; Weber 
": Yancy, 7 Wash. 84, 84 Pac. 473; Denny 
„ Sayward, 10 Wash. 422, 39 Pac. 119; 
arvin v, Yates, 26 Wash. 50, 66 Pac. 
D Omaha National Bank v. Lindsay, 
In Vash, 531, 84 Pac. 11; Ilse v. Aetna 
780 nity Co., 69 Wash. 484, 125 Pac. 


a oncealment of Defendant: See Rem- 
potons Digest, Lim. of Act, § 54-25 
mo hern Commercial Co. v. Big Four 
rading Co., 86 Wash. 589, 150 Pac. 1151. 


and residence after absence: 

See Remington’s Digest, Lim. of Act., 
$55; Lake v. Steinback, 5 Wash. 659, 32 
Pac. 767; Weber v. Yancy, 7 Wash. 84, 34 
Fac. 473, 32 Pac. 767; Omaha Nat. Bank 
v. Lindsay, 41 Wash. 531, 84 Pac. 11; Me- 
T v. Gates, 64 Wash. 249, 116 Pac. 
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Exception as to time defendant is ab- 
sent from state as applicable to 
nonresidence at time of accrual of 
action. Ann. Cas. 1912D, 467. 


Absence. of judgment debtor from 
state as affecting running of statute 
of limitations against action on 
judgment. Ann. Oas. 1914D, 743. 


Absence of mortgagor from state us 
suspension of limitation against ac- 
tion for foreclosure. 8 Ann. Oas. 
1173. 

Applicability to limitation prescribed 
by statute which creates cause of 
action for death of rule tolling the 
general statute of limitations in 
case of nonresidence. 8 A. L, R. 
149. 


$169. Suspension for Personal Disability. 

If a person entitled to bring an action mentioned in this chapter, 
except for a penalty or forfeiture, or against a sheriff or other officer, 
for an escape, be, at the time the cause of action accrued, either under 
the age of twenty-one years, or insane, or imprisoned on a criminal 
charge, or in execution under the sentence of a court for a term less 
thn his natural life, the time of such disability shall not be a part of 


the time limited for the commencement of action. 


[Cf. L. 54, p. 364, 


zu, L. 61, p. 61, 8 1; L. 69, p. 10, 8 38; Cd. 81, 8 37; 2 H. C., § 124; 


dee ref. to § 155, supra. | 
Bei in 10 Wash. 665; 41 Wash. 611; 50 
ash. 693; 72 Wash. 453. 


PRE RSON AL DISABILITIES AND 

VILEGES—Disabilities in General: 
(47. Femington's Digest, Lim. of Act. 

38 P MeAuliff v. Parker, 10 Wash. 141, 

Co. ae 44; Carroll v. Hill Tract Imp. 
+44 Wash. 569, 87 Pac. 835. 


af fancy: See Remington’s Digest, Lim. 

Wash § 48: Mabie v. Whittaker, 10 

41 W. 656, 39 Pac. 172;. May v. Sutherlin, 

Walk h. 609, 84 Pac. 585; McMillan v. 
er, 48 Wash. 342, 93 Pac. 520. 


ty or Other Incompetency: See 
$170. Suspension by Death. 


Remington’s Digest, Lim. of Act., § 48-1; 
Curry v. Wilson, 45 Wash. 19, 87 Pac. 1060; 
Siebs’ Estate, In re, 70 Wash. 374, 126 
Pac. 912, Ann. Cas. 1913E, 125; Roberts 
v. Pacific Tel. & Tel. Co., 93 Wash. 274, 
160 Pac. 965. 

Appointment of committee for incom- 
petent or guardian for infant as 
affecting running of statute of limi- 
tations against him. 6 A. L. R. 
1689. 

Mental incapacity as affecting run- 
ning of statute of limitations. 51 
L. R. A. (N. S.) 834; Ann. Cas. 
1912C, 1011. 


a person entitled to bring an action die before the expiration of 


the time limited for the commencement thereof, and the cause of action 
urvive, an action may be commenced by his representatives after the 
expiration of the time and within one year from his death. If a person 
against whom an action may be brought die before the expiration of the 
tme limited for the commencement thereof, and the cause of action sur- 
Vives, an action may be commenced against his representatives after the 
expiration of that time, and within one year after the issuing of letters 
testamentary or of administration. [L. 54, p. 364, §12; Cd. 81, § 38; 
2H. C., §125; see ref. to § 155, supra. | 


See infra, $ 193, continuance of action by representative. 
e infra, $967, actions by and against executors and administrators. 
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Cited in 32 Wash. 468, 487; 34 Wash. 
564. 

Death of Person Liable, and Effect of 
Administration: See Remington’s Digest, 
Lim. of Act., §§49—52; McAulif v. 
Parker, 10 Wash. 141, 38 Pae. 744; Brig- 
ham-Hopkins Co. v. Gross, 20 Wash. 218, 
54 Pac. 1127; Brigham-Hopkins Co. v. 
Gross, 30 Wash. 277, 70 Pac. 480; Bank of 
Montreal v. Buchanan, 32 Wash. 480, 78 
Pac. 482; Gleason v. Hawkins, 32 Wash. 
464, 73 Pac. 533; Frew v. Clark, 34 Wash. 
561, 76 Pac. 85; Fuhrman v. Power, 43 
Wash. 533, 86 Pac. 960. 


It was held in Scott v. McNeal, 5 Wash. 
309, 31 Pac. 873, 34 Am. St. Rep. 863, 
that the court was warranted in finding 
a party dead who had been absent from 
the state for seven years, where there was 
no evidence that he still lived, and in 
ordering administration upon his estate; 
and further, that although the supposed 
deceased person returned to this state he 
could not maintain ejectment against an 
innocent purchaser of his estate sold under 
decree in probate; but this case was re- 
versed on writ of error: Scott v. McNeal, 
154 U. S. 34, 35. See State ex rel. Young 
v. Superior Court, 43 Wash. 34, 85 Pac. 
989. 


§171. Suspension by War. 


[Tite II 


The last line of this section is super- 
seded by the latter enactment of secti0n 
1368, Rem. Code, which provides that “no 
real estate of a deceased person shall be 
liable for his debts unless letters testa- 
mentary or of administration be grante'l 
within six years from the date of death 
of such decedent”. Gleason v. Hawkins, 
32 Wash. 464, 73 Pac. 533. 


An action may be commenced against 
the personal representative of a deceased 
debtor who dies before the expiration of 
the time limited for the commencement 
thereof, under this section: Bank of Mon- 
treal v. Buchanan, 32 Wash. 480, 73 Pac. 
482. 


Effect of death of, or failure to ap- 
point trustee, to interrupt running 
of limitations in favor of adverse 
holder of trust property. 2 A. L. R. 
49. 


Death of judgment debtor as affect- 
ing running of limitations against 
judgment. 2A. I. R. 1706. 

War as suspending running of stat- 
ute of limitations. Ann. Cas. 
1917C, 232, 


When a person shall be an alien subject or a citizen of a country at 
.war with the United States, the time of the continuance of the war shall 
not be a part of the period limited for the commencement of the action. 
[L. 54, p. 365, § 13; Cd. 81, § 39; 2 H. C., § 126; see ref. to § 155, supra. |} 


Cited in 111 Wash. 288. 


§ 172. Suspension by Judicial Proceedings. 

When the commencement of an action is stayed by injunction or a 
statutory prohibition, the time of the continuance of the injunction or 
prohibition shall not be a part of the time limited for the commencement 
of the action. [L. 54, p. 365, § 14; Cd. 81, §40; 2 H. C., § 127; see ref. 


to § 155, supra. | 

Cited in 30 Wash. 280; 32 Wash, 205; 
89 Wash. 408; 98 Wash. 361; 101 Wash. 
118. 


Pendency of Injunction: See Reming- 
ton’s Digest, Lim. of Act., §§ 60, 63; 
Hinchman v. Anderson, 32 Wash. 198, 72 
Pac. 1018; Marshall-Wells Hardware Co. 
v. Title Guaranty & Surety Co. 89 Wash. 
404, 154 Pac. 801; Hensen v. Peter, 95 
Wash. 628, 164 Pac. 512; Douglas County 
v. Grant County, 98 Wash. 355, 167 Pac. 
928. 

The pendency of foreclosure proceedings 
will not suspend the operation of the 
statute of limitations against indorsers of 
the mortgage note, under this section: 
Hinechman v. Anderson, 32 Wash. 198, 72 
Pac. 1018. 


Property in Custody of the Law: See 
Remington's Digest, Lim. of Act., § 61; 
Brigham-Hopkins Co. v. Gross, 20 Wash. 
218, 54 Pac. 1127; Brigham-Hopkins Co. 
v. Gross, 30 Wash. 277, 70 Pac. 480. 


Pendency of Proceedings in Insolvency: 
See Remington’s Digest, Lim. of Act., 
862; Chilberg v. Sicbenbaum, 41 Wash. 
633, 84 Pac. 598; McDermott v. Tolt Land 
Co., 101 Wash. 114, 172 Pae. 207. 


Amendment of Pleadings: See Reming- 
ton's Digest, Lim. of Act., §65; Richard- 
son v. Carbon Hill Coal Co., 18 Wash. 
368, 51 Pac. 402, 1046; Powell v. Nolan, 
27 Wash. 318, 67 Pac. 712, 68 Pac. 389; 
Peterson v. Dillon, 27 Wash. 78, 67 Pae. 
397; Northwest Bridge Co. v. Tacoma 
Shipbldg. Co., 36 Wash. 333, 78 Pac. 996. 


242 


Cmar. III] LIMITATION OF ACTIONS. 176 


Effect of injunction or other legal itations. Ann. Oas. 1916A, 262; 
proceedings on limitation of time to L. R. A. 1917C, 208. 
bring suit. 4 Ann. Oas. 147; Ann. Suit affecting title to real estate not 
Cas. 1912D, 1022; 30 L. B. A. 142. prosecuted to an actual change of 
Effeet of injunction against legal possession as tolling statute of 
proceedings to prevent running of limitations. L. R. A. 1918A, 1046. 


statute of limitations. 3 L. R. A. Suspension of operation of statute of 
(N. S.) 1187; 23 L. R. A. (N. 8.) limitations as incident to grant or 


673; L R. A. 1918 F, 688. denial of equitable relief. L. R A. 
Institution of suit in wrong forum as 1918C, 123. 
arresting running of statute of lim- 


§173. Suspension by Reversal of Judgment. 


If an action shall be commenced within the time prescribed therefor, 
and a judgment therein for the plaintiff be reversed on error or appeal, 
the plaintiff, or if he die and the cause of action survives, his heirs or 
representatives, 1nay commence a new action within one year after re- 
versal. [L. 54, p. 365, §15; Cd. 81, §41; 2 H. C., § 128; see ref. to 
§ 155, supra.) 

Cited in 58 Wash. 458, 459; 89 Wash. limitation of time for suit. 4 Ann. 
409 Cas. 150; Ann. Cas. 1912D, 1023. 


Pendeney of appeal: See Remington’s Applicability, as affected by parties, 
Digest, Lim. of Act., §§ 60-1, 65-1; Green of statute permitting new action to 
v. Spokane County, 55 Wash. 308, 104 be brought within specified time 


Pac. 510, 25 L. R. A. (N. S.) 31; Ryno after failure of prior action for a 
v. Snider, 58 Wash. 457, 109 Pac. 55. cause other than the merits. 3 


Lfieet of appeal or writ of error on A. L. R. 824. 


§174. When Disability Available. 
No person shall avail himself of a disability unless it existed when 


his right of action accrued. [L. 54, p. 365, §16; Cd. ’81, 8 42; 2 H. C., 
§ 129; see ref. to § 155, supra.] 


§175. Cumulative Disabilities. 


When two or more disabilities shall coexist at the time the right of 
action accrues, the limitation shall not attach until they all be removed. 
IL. 54, p. 365, § 17; Cd. 81, § 43; 2 H. C., § 130; see ref. to § 155, supra. ] 


§176. New Promise must be in Writing. 


No acknowledgment or promise shall be sufficient evidence of a new 
or continuing contract whereby to take the case out of the operation of 
this chapter, unless the same is contained in some writing signed by the 
party to be charged thereby; but this section shall not alter the effect 
of any payment of principal or interest. [L. 54, p. 365, §18; Cd. 81, 
$44: 2 H. C.,-§ 131; see ref. to § 155, supra. |] 

Cited in 27 Wash. 421; 51 Wash. 369; Principal and surety upon a promissory 
54 Wash. 607; 95 Wash. 342—345; 100 note are not within the rule that acknowl- 
Wash. 366. edgment by one partner of a partnershin 

Form, Requisites and Sufficiency in debt after dissolution of the partnership 
General: See Remington’s Digest, Lim. of does not deprive the other of the beneſit 


Act. 69: Liberman v. Gurensky of the statute of limitations: Holland v. 
27 Wish, 410, 67 Pac. 998; Bank of Tjosevig, 109 Wash. 142, 186 Pac. 317. 


Montreal v. Guse, 51 Wash. 365, Written promise or acknowledgment 
98 Pac. 1127; Thisler v. Stephenson, 54 relied on to take case out of statute 
Wash. 605, 103 Pac. 987; Zuhn v. Horst, of limitations as aided by other 


100 Wash. 359, 170 Pae. 1033; Byrnes v. writings. 12 Ann. Cas. 811. 
Payne, 103 Wash. 260, 173 Pac. 1091. 
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177 
gagor to toll statute as against his 
grantee or other person holding in- 
terest in property through him. 28 
L. B. A. (N. 8.) 169. | 

Act of grantee who takes subject to 
mortgage as reviving or keeping 
alive debt secured thereby. Ann. 
Cas. 1914C, 1111. 

General acknowledgment or promise 
in statement addressed to public as 
removing bar of limitation. 8 


Person to whom new promise must be 
made to remove bar of statute of 
limitations. 5 Ann. Cas. 811; 19 
Ann. Cas. 103; 25 L. R. A. (N. B.) 
805; 33 L. R. A. (N. 8.) 262. 

Acknowledgment of debt by one of 
several obligors as barring defense 
of statute of limitations by others. 
17 Ann. Cas. 176; 37 L. R. A. 
(N. 8.) 272; 38 L. R. A. (N. 8.) 
685. 

Effect of acknowledgment by mort- 


§177. Effect of Partial Payment. 

When any payment of principal or interest has been or shall be 
made upon any existing contract, whether it be a bill of exchange, prom- 
issory note, bond or other evidence of indebtedness, if such payment be 
made after the same shall have become due, the limitation shall com- 
mence from the time the last payment was made. [L. 54, p. 365, § 19; 


Cd. 81, 8 45; 2 H. C., § 132; see ref. to § 155, supra.] 


Cited in 13 Wash. 553; 20 Wash. 444; 
27 Wash. 151; 95 Wash. 343—345. 


Part Payment—Nature in General: See 
Remington’s Digest, Lim. of Act., $70; 
Perkins v. Jennings, 27 Wash. 145, 67 Pac. 
590. 


A mortgagor cannot, by means of a 

partial payment after the bar of the stat- 
ute of limitations has become complete, 
revive the mortgage as against another 
party who had purchased the lands or ac- 
quired a lien but was not obliged to pay 
the debt: Damon v. Leque, 17 Wash. 572, 
50 Pac. 485, 61 Am. St. Rep. 927; Ray- 
mond v. Bales, 26 Wash. 493, 67 Pac. 269; 
Hanna v. Kasson, 26 Wash. 568, 67 Pac. 
271; De Voe v. Rundle, 33 Wash. 604, 74 
Pac. 836. 
Persons by and to Whom Made: 
See Remington’s Digest, Lim. of Act., 
§§ 71, 72; Stubblefield v. McAulff, 20 
Wash, 442, 55 Pac. 637; Bassett v. Thrall, 
21 Wash. 231, 57 Pac. 886; Hannah v. 
Kasson, 26 Wash. 568, 67 Pac. 271; Per- 
kins v. Jennings, 27 Wash. 145, 67 Pac. 
590; Warnock v. Itawis, 38 Wash. 144, 
80 Pac. 297; Old Dominion Min. etc. Co. 
v. Daggett, 38 Wash. 675, 80 Pac. 839. 


Time of Making: See Remington’s 
Digest, Lim. of Act., §73; Ah How v. 
Furth, 13 Wash. 550, 43 Pac. 639; Eureka 
Cedar Lumber & Shingle Co. v. Knack, 
95 Wash. 339, 163 Pac. 753. 

- — Sufficiency in General: See Rem- 
ington’s Digest, Lim. of Act., §74; Bel- 
lingham Bay Imp. Co. v. Fairhaven ete. R. 
Co., 17 Wash. 371, 49 Pac. 514; Arthur & 
Co. v. Burke, 83 Wash. 690, 145 Pac. 974; 


Northern Commercial Co. v. Big Four 
Trading Co., 86 Wash. 589, 150 Pae. 1151; 
Miller v. Miller, 90 Wash. 333, 156 Pac. 
8; Kirkpatrick v. Collins, 95 Wash. 399; 
163 Pac. 919. See, also, Holland v. Tjo- 
sevig, 109 Wash. 142, 186 Pac. 317. 


Entry of Credit or Indorsement: See 
Remington’s Digest, Lim. of Act., §§ 76, 
77; Schlotfeldt v. Bull, 18 Wash. 64, 50 
Pac. 590; Arthur & Co. v. Burke, 83 Wash. 
690, 145 Pac. 974; Eureka Cedar Lumber 
& Shingle Co. v. Knack, 95 Wash. 339, 163 
Pac. 753. 


Revival of debt as revival of lien or 
other security: See Remington’s Digest, 
Lim. of Act., §78; Damon v. Leque, 17 
Wash, 573, 50 Pac. 485, 61 Am. St. Rep. 
927; George v. Bulter, 26 Wash. 456, 67 
Pac, 263, 90 Am. St. Rep. 756, 57 L. R. A. 
396; Raymond v. Bales, 26 Wash. 493, 67 
Pac. 269; Hanna v. Kasson, 26 Wash. 568, 
67 Pac. 271; De Voe v. Rundle, 33 Wash. 
604, 74 Pac. 836. 


Right to apply indebtedness owed by 
creditor to debtor for purpose of 
tolling statute. Ann. Oas. 19154, 
281; L. R. A. 1915B, 794. 


Check, bill, note, ete., given as part 
payment or collateral security 38 
starting statute of limitations run- 
ning anew. 15 Ann. Cas. 332; 18 
L. R. A. (N. S.) 223; 35 L. E. A. 
(N. 8.) 97. 


Part payment by principal as extend- 
ing limitation period as to surety. 
Ann. Cas. 1916D, 327; 37 L. R. A. 
(N. 8.) 272. 


§ 178. Foreign Statutes of Limitations, How Applied. 
When the cause of action has arisen in another state, territory, or 
country between nonresidents of this state, and by the laws of the state, 
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territory, or country where the action arose an action cannot be main- 
tained thereon by reason of the lapse of time, no action shall be main- 
tained thereon in this state. [L. 54, p. 365, § 20; Cd. ’81, § 46; 2 H. C., 
§ 133; see ref. to § 155, supra.] : 


Cited in 6 Wash. 537; 7 Wash. 315; 24 dents of this state is not barred when it 
Wash. 9; 41 Wash. 533; 64 Wash. 250; is not barred by the statutes of the state 


99 Wash. 630. i where it arose: McElroy v. Gates, 64 
What Law Governs: See Remington’s Wash. 249, 116 Pac. 845. 

Digest, Lim. of Act., 8 1; Adams v. Kelly, Running of statute against forcign 

2 W. T. 263, 5 Pac. 601; McCain v. Gib- cause of action. 5 Ann. Oas. 546. 

bons, 7 Wash. 314, 35 Pac. 64; Freundt v. Construction of statute recognizing 

Hahan, 24 Wash. 8, 63 Pac. 1107, 85 Am. foreign statute of limitations. 14 

St. Rep. 939; Childs v. Blethen, 40 Wash. Ann. Cas. 42. 


340. 82 Pac. 405; Arthur & Co. v. Burke, Extraterritorial effect of limitations 


83 Wash. 690, 145 Pac. 974. on statutory cause of action. 2 
Under this section a right of action Ann. Cas. 151. | 
arising in enother state between nonresi- 


CHAPTER IV. 
PARTIES TO ACTIONS. 


§179. In Whose Name Actions to be Prosecuted. 


Every action shall be prosecuted in the name of the real party in in- 
terest, except as is otherwise provided by law. [Cf. L. 54, p. 131, § 3; 
L. 69, p. 3, §4; L. 75, p. 4, §1; L. 77, p. 4, §4; Cd. 81, §4; 2 H. C., 
$ 134] 5 


Cited in 4 Wash. 784; 5 Wash. 362; 16 plaintiff was the only person interested 
Wash. 588; 21 Wash. 454; 22 Wash. 272; in the company: Schmidt v. Powell, 107 
23 Wash. 444; 27 Wash. 10, 335; 28 Wash. Wash. 53, 180 Pac. 892. 


183; 33 Wash. 165, 678; 63 Wash. 89; 71 Effect or Assi ent: See Reming- 
Wash. 557; 75 Wash. 296; 85 Wash. 177; ton's Digest, Parties, 73; McDaniel v. Pres- 
86 Wash. 401; 94 Wash. 228, 340; 106 ler, 3 Wash. 636, 29 Pac. 209; Box v. Kelso 
Wash. 187; 107 Wash. 457; 109 Wash. 586. 5 Wash. 360, 31 Pac. 973; Riddell v. 
Real Party in Interest: See Remingtons Prichard, 12 Wash. 601, 41 Pac. 905; 
Digest, Parties, § 2; Ainsworth v. Terri- McElroy v. Williams, 14 Wash. 627, 45 
tory, 3 W. T. 270, 14 Pac. 590; Fidelity Pac. 306; Seattle National Bank v. Em- 
Nat. Bank v. Adams, 38 Wash. 75, 80 mons, 16 Wash. 585, 48 Pac. 262; Lodge 
Pac. 284; Littell v. Saulsberry, 40 Wash. v. Lewis, 32 Wash. 191, 72 Pac. 1009: 
550, 82 Pae. 909; Harris v. Johnson, 75 Grant v. Walsh, 36 Wash. 190, 78 Pac. 
Wash. 291, 134 Pac. 1048; Broderick v. 786; Conway v. Co-operative Homebuild- 
Puget Sound Traction, Light & Power ers, 65 Wash. 39, 117 Pac. 716; Yamamoto 
Co., 86 Wash. 399, 150 Pac. 616; Alaska v. Puget Sound Lumber Co., 84 Wash. 
Pacific Steamship Co. v. Sperry Flour 411, 146 Pac. 861; Mountain Timber Co. v. 
Co., 94 Wash. 227, 162 Pac. 26. Spiga Ins. eo 99 3 = Pac. 

The ee of a promissory note for a F ash. 321, 172 
sum to be divided 6 herself and 2 1173; State Finance Co. v. More, 
another is the real party in interest en- 103 Wash. 298, 174 Pac. 22. 


titled to sue thereon, within the meaning See, also, Dyer v. Title Guar. & Surety 
of this section: Harris v. Johnson, 75 Co., 106 Wash. 186, 179 Pac. 834; Rowe 
Wash. 291, 134 Pac. 1048. v. Josevig-Kennecott Copper Co., 106 


A vendee in possession under a condi- Wash. 455, 180 Pac. 413; State ex rel. 
tional sales contract may maintain an Alaska Pacific Navigation Co. v. Superior 
action for injuries to the property, as the Court, 113 Wash. 439, 194 Pac, 412. 


“real party in interest,” within the mean- For text treatment of “Parties,” see 
ing of this section: Stotts v. Puget Sound 20 R. O. L. 660. 
Traction, Light & Power Co., 94 Wash. Who is real party in interest within 
339, 162 Pac. 519, L. R. A. 1917D, 214. meaning of statutes defining parties 
In an action by B. Schmidt, a defect by whom action must be brought. 
of parties plaintiff does not appear from 1 Ann. Cas. 833; Ann. Cas. 1917A, 
the faet that the contract in suit was 490, 64 L. R. A. 581; 17 L. R. A. 
in the name of B. Schmidt & Co., where (N. 8.) 1113. 
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Who may enforce guaranty. 1 
A. L. B. 861. 
Who may sue to recover bounty to 


soldier's family. 13 A. L. R. 604. 
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Necessary and proper parties plain 
tiff and defendant in taxpayer's 
action. 64 L. R. A. 619; Ann. Cas. 
1913C, 911. 


§ 180. Executor, Trustee, etc., may Sue in Their Own Names. 


An executor or administrator, or guardian of a minor or person of 
unsound mind, a trustee of an express trust, or a person authorized by 
statute, may sue without joining the person for whose benefit the suit is 
prosecuted. A trustee of an express trust, within the meaning of this 
section, shall be construed to include a person with whom or in whose 


name a contract is made for the benefit of another. 


[L. 54, p. 131, § 4; 


L. 69, p. 4, §5; Cd. 31, 85; 2 H. C., 8 135. 


Cited in 23 Wash. 444; 26 Wash. 82; 
27 Wash. 10; 43 Wash. 525; 44 Wash. 
588; 57 Wash. 326; 86 Wash. 401; 87 
Wash. 96, 388; 105 Wash. 540. 


Trustee and Others Holding Legal Title: 
See Remington's Digest, Parties, § 4; 
Thorpe v. Tenem Ditch Co., 1 Wash. 566, 
20 Pac. 588; Cole v. Satsop R. Co., 9 Wash. 
487, 37 Pac. 700, 43 Am. St. Rep. 858; 
Bellingham Bay Boom Co. v. Brisbois, 14 
Wash. 173, 44 Pac. 153, 46 Pac. 238; Von 
Tobel v. Stetson ete. Mill Co., 32 Wash. 
683, 73 Pac. 788; State ex rel. Porter v. 
Headlee, 18 Wash. 220, 51 Pac. 369; Citi- 
zens’ Nat. Bank of Dayton v. Columbia 
County, 23 Wash. 441, 63 Pac. 209; United 
States v. Rundle, 27 Wash. 7, 67 Pac. 395; 
Sweeney v. Waterhouse & Co., 39 Wash. 
507, 81 Pac. 1005; Doe v. Tenino Coal 
& Iron Co., 43 Wash. 523, 86 Pac. 938; 
Carr v. Cohn, 44 Wash. 586, 87 Pac. 926; 
Goodfellow v. First National Bank, 71 
Wash. 554, 129 Pac. 90, 44 L. R. A. (N. S. 
580; Gourley v. Smith, 78 Wash. 286, 
139 Pac. 58; Broderick v. Puget Sound 
Traction, Light & Power Co., 86 Wash. 
399, 150 Pac. 616; Ritchie v. Trumbull, 
89 Wash. 389, 154 Pac. 816. See, also, 


Moore v. Baasch, 109 Wash. 568, 187 Pac. 
388. 


In the listing of shares of capital stock 
in a banking corporation and in the pay- 
ment of taxes thereon, the bank is con- 
stituted by law ə trustee in behalf of the 
shareholders, and hence, the bank may 
maintain an action in its own name for 
the purpose of securing relief against 
excessive taxation, under this section: 
Citizens’ National Bank v. Columbia 
County, 23 Wash. 441, 63 Pac. 209. 


Executor or administrator as real 
party in interest by whom suit must 
e brought. 64 L. B. A. 611. 

Right of creditors to maintain action 
in interest of decedent's estate. 7 
A. L. R. 237. 

Right of next of kin to maintain 
action in interest of estate. 22 
L. R. A. (N. 8.) 454. 

Right of trustee to redress fraud 
practiced on the beneficiary of the 
trust. L R. A. 1915 E, 451. 

Right of insane person to institute 


proceeding by next friend. 4 Amn. 
Cas. 1068; 64 L, R. A. 513. 


§181. Husband and Wife must Join—Exception. 
When a married woman is a party, her husband must be joined with 


her, except,— 


1. When the action concerns her separate property, or her right or 
claim to the homestead property, she may sue alone; 


2. When the action is between herself and her husband, she may sue 


or be sued alone; 


* 


3. When she is living separate and apart from her husband, she may 


sue or be sued alone. 
§2; Cd. 81, $6; 2 H. C., § 136.] 


[L. 54, p. 131, 8 5; L. 69, p. 4, §6; L. 75, p. 4, 


See infra, §§ 6892, 6893, parties to actions involving community rights. 

See infra, § 6895, wife’s right to bring and defend actions for personal labor, 
See infra, § 6896, earnings of wife scparate property, when. 

See infra, § 6900, civil disabilities of wifo removed. 


See infra, § 6903, may sue each other. 


See infra, § 6906, liability for family expenses. 
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Cited in 21 Wash. 236; 25 Wash. 5; 53 
Wash. 318; 75 Wash. 578; 76 Wash. 505; 79 
Wash. 412; 89 Wash. 41, 511. 


Wife as Necessary Party: See Reming- 
tor’s Digest, Parties, § 23; Chehalis 
County v. Ellingson, 21 Wash. 638, 59 
Pac. 485; Belt v. Washington Water P. 
Co., 24 Wash. 387, 64 Pac. 525; McNair 
v. Ingebrigtsen, 36 Wash. 186, 78 Pac. 
789. 


A defect of parties plaintiff in not join- 
ing a wife in an action relating to com- 
munity lands is waived when not raised 
by demurrer or answer: Hansen v. Hansen, 
110 Wash. 276, 188 Pac. 460. 


Rights of Action Against Husband or 
Wife or Both—Parties in general: See 
Remington’s Digest, Husb. & W., § 88; 
Commercial Bank of Vancouver v. Scott, 
6 Wash. 499, 33 Pac. 829, 34 Pac. 434 
(overruled); McDonough v. Craig, 10 
Wash. 239, 38 Pac. 1034; Chehalis County 
v. Ellingson, 21 Wash. 638, 59 Pac. 485; 
Armstrong v. Oakley, 23 Wash. 122, 62 
Pac. 499; Clark v. Eltinge, 29 Wash. 215, 
69 Pae. 736; Geissler v. Geissler, 96 Wash. 
150, 164 Pac. 746, 166 Pac. 1119. 

— Wife in Foreclosure of Liens upon 
Community Property: See Remington’s Di- 
gest, Husb. & W., § 89; Littell & Smythe 
Mfg. Co. v. Miller, 3 Wash. 480, 28 Pac. 
1035; Sagmeister v. Foss, 4 Wash. 320, 30 
Pac. 80, 744; Douthitt v. MacClusky, 11 
Wash. 601,40 Pac. 186; Northwest Bridge 
Co. v. Tacoma Shipbuilding Co., 36 Wash. 
333, 78 Pac. 996; Dane v. Daniel, 23 Wash. 
379, 63 Pac. 268: Powell v. Nolan, 27 
Wash. 318. 67 Pac. 712, 68 Pac. 389; Mce- 
Nair v. Ingebrigtsen, 36 Wash. 186, 78 
Pae. 789; Sloane v. Lucas, 37 Wash. 348, 
79 Pac. 949. 

SUBDIVISION 3.—A married woman 
living separate and apart from her hus- 
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band may maintain an action in her own 
name for personal injuries sustained by 
her, under this section, subdivision 3: 
Horton v. Seattle, 53 Wash. 316, 101 Pac. 
1091. 


In an action by a married woman for 
damages for an indecent assault, tho hus- 
band is a necessary party plaintiff, 
under this section: Schneider v. Biberger, 
76 Wash. 504, 136 Pac. 701. 


A married woman, living with her hus 
band, cannot alone make a binding con- 
tract with an attorney to prosecute an 
action for damages for personal injuries 
suffered by hersclf, in view of this section 
and section 5917, vesting in the husband 
the management and control of the com- 
munity personalty: Hammond v. Jackson, 
89 Wash. 510, 154 Paec. 1106. 


A divorced woman had legal capacity 
to sue for breach of promise where the 
complaint alleged that she was unmarried 
at all times mentioned in the complaint: 
Bundy v. Dickinson, 108 Wash. 52, 182 
Pac. 947. 


Joinder of spouses in action relating 
to property held by both spouses, 
6 Ann. Cas. 361. | 


Joinder of husband and wife in action 
for earnings of wife. 4 Ann. Cas. 
209; L. R. A. 1917E, 298. 


Consent of husband to rendition of 
services by wife as prerequisite to 
her recovery therefor. 9 A. L. R. 
1303. 


Joinder of husband and wife in ac- 
tion for boarding or lodging of, or 
services rendered by wife to, a 
third person living in the home. 46 
L. R. A. (N. 8.) 238. 

Joinder of parties in wife’s action for 
libel or slander. 30 L. B. A. 527. 


8182. When Husband and Wife may Join. 
Husband and wife may join in all causes of action arising from in- 


juries to the person or character of either or both of them, or from in- 
juries to the property of either or both of them, or arising out of any 
contract in favor of either or both of them. If a husband and wife be 
sued together, the wife may defend for her own right, and if the hus- 
band neglect to defend, she may defend for his right also. And she 
may defend in all cases in which she is interested, whether she is sued 
with her husband or not. [Cf. L. 54, p. 219, 492; L. 77, p. 4, $7; 
L. 75, p. 4, 8 3; Cd. 81, §7; 2 H. C., § 137.) 

See infra, § 6901, civil disabilitics of wife abolished. 

See infra, § 6895, right of wife to prosecute and defend, when. 


Cited in 3 Wash. 596; 21 Wash. 490; Magnuson v. O’Dea, 75 Wash. 574, 135 
39 Wash. 298; 51 Wash. 569; 68 Wash. Paç. 640, Ann. Cas. 1915B, 1230, 48 
362; 75 Wash. 578, 579. L. R. A. (N. S.) 327. 

For Personal Injuries: See Remington’s In replevin brought against a husband 
Digest, Parties, § 39; Phelps v. Steam- and wife, who defend jointly, claiming 
ship City of Panama, 1 W. T. 518; Apker tho property as community personalty, un- 
v. Hoquiam, 51 Wash. 567, 99 Pac. 746; der this section, she is entitled to defend 
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in her own right upon the issues raised by 
her answer; and a judgment of dismissal 
on plaintiff’s failure to prove title is 
proper: Glass v. Buttner, 39 Wash. 296, 
81 Pac. 699. 
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Right of married woman to mention 
civil action for assault upon her 
without joining her husband. 6 
A. L. B. 1023. 


§ 183. Right of Action for Wrongful Death. 

When the death of a person is caused by the wrongful act, neglect 
or default of another his personal representative may maintain an action 
for damages against the person causing the death; and although the 
death shall have been caused under such circumstances as amount, in 


law, to a felony. 


[L. 17, p. 495, §1; L. ’09, p. 425, 8 1. 


Cf. L. 54, 


p. 220, 8 496; L. 75, p. 4, 8 4; Cd. 81, 88; 2 H. C., § 138.) 
Sco inf ra, § 194, survival of action for personal injury. 
See infra, § 967 et seq., actions by and against executors, ete. 


Former laws. Cited in 3 Wash. 194—196, 
199, 225—227; 4 Wash. 401—403, 433; 
5 Wash. 262; 8 Wash. 151, 152, 364; 17 
Wash, 593; 19 Wash. 134, 138; 26 Wash. 
489; 33 Wash. 419; 34 Wash. 47, 407; 
39 Wash. 212, 214; 46 Wash. 174, 176; 58 
Wash. 491; 60 Wash. 93, 294; 65 Wash. 
615, 618, 622, 623; 67 Wash. 546, 547; 
69 Wash. 258; 70 Wash. 257; 71 Wash. 
049, 620; 72 Wash. 465; 75 Wash. 442; 
88 Wash. 434; 89 Wash. 642; 92 Wash. 
575; 94 Wash, 647, 648, 654, 660, 661; 
97 Wash. 324; 107 Wash. 296. 


Rem. Code, § 183 being in derogation of 
the common law ig to be strictly con- 
strued in determining the persons entitled 
to sue, but liberally in applying the stat- 


ute in their favor: Whittlesey v. Seattle, 


94 Wash. 645, 163 Pac. 193, L. R. A. 
1917D, 1084. 


Rem. Code, § 183 being the later declara- 


tion of the legislative will must stand, 
and impliedly repeals section 717 of the 
Code of 1881: Graetz v. McKenzie, 3 
Wash. 194, 28 Pac. 331; Northern Pac. R. 
Co. v. Ellison, 3 Wash. 225, 28 Pac. 333, 
29 Pae. 263; Dahl v. Tibbals, 5 Wash. 
259, 31 Pac. 868. 


The general statutes giving a right of 
action for wrongful death are not super- 
seded or impliedly repealed by the fire- 
man’s pension act, Rem. & Bal. Code, 
section 8068, providing a pension for cer- 
tain dependents, equal to one-half of the 
salary of a fireman killed while in the 
service of the citv: Longfellow v. Seattle, 
76 Wash. 509, 136 Paec. 855. 


The code of 1881, which includes the 
wrongful death act rewritten as an in- 
dependent enactment, having been duly 
passed as appears from the council and 
house journals, although no mention 
thereof was made in the session laws of 
ISS], it cannot be argued that the various 
subdivisions of the wrongful death act 
are separate enactments erroneously ar- 
ringed or combined by the compiler of 
the code as one act: Whittlesey v. Seattle. 
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94 Wash. 645, 163 Pac. 193, L. R. A. 1917D, 
1084. 


The basis of the cause of action for 
wrongful death originally given by Rem. 
Code, § 183, to the heirs or personal repre- 
sentatives of the deceased, is distinct 
from the basis of the cause of action 
given by section 184 to a father or mother 
for the wrongful death of a child; hence 
the amendment in 1909 of section 183, ex- 
tending that cause of action to the 
“parents, sisters or minor brothers de- 
pendent” upon the deceased for support, 
and of section 194, extending the provi- 
sion for survival of such causes to such 
dependents, did not impliedly repeal sec- 
tion 184; the one being for loss of sup- 
port, and the other being for loss of ser- 
vice: Mesher v. Osborne, 75 Wash. 439, 
134 Pac. 1092, 48 L. R. A. (N. S.) 917. 


Grounds of Action—Loss or injury re- 
sulting from death: See Remington's 
Digest, Death, $$ 6, 7; Hedrick v. Ilwaco 
R. & Nav. Co., 4 Wash. 400, 30 Pac. 714; 
Klepsch v. Donald. 4 Wash. 436, 30 Pac. 
991, 31 Am. St. Rep. 936; Dahl v. Tib- 
bals, 5 Wash. 259, 31 Pac. 868; Robinson v. 
Baltimore & S. M. & R. Co., 26 Wash. 
484, 67 Pac. 274; Johnson v. Seattle 
Electric Co., 39 Wash. 211, 81 Pac. 705; 
Benson v. English Lumber Co., 71 Wash. 
616, 129 Pae. 403. 

Persons Entitled to Sue: See Reming- 
ton’s Digest, Death, § 13; Hedrick v. 
Ilwaco R. & Nav. Co., 4 Wash. 400, 30 
Pac. 714; Atrops v. Costello, 8 Wash. 149, 
35 Pac. 620; Noble v. Seattle, 19 Wash. 
133, 52 Pac. 1013, 40 L. R. A. 822; Nes- 
bitt v. Northern Pac. R. Co., 22 Wash. 
698, 61 Pac. 141; Robinson v. Baltimore 
& S. M. & R. Co., 26 Wash. 484, 67 Pac. 
274; Copeland v. Seattle, 33 Wash. 415, 
74 Pac, 582, 65 L. R. A. 333; Manning 
v. Tacoma R. & P. Co., 34 Wash. 406, 
75 Pac. 994: Johnson v. Seattle Electric 
Co., 39 Wash. 211, 81 Pac. 705; Clark v. 
Northern Pac. R. Co., 29 Wash. 139, 69 
Pac. 636, 59 L. R. A. 508; Archibald v. 
Lincoln County, 50 Wash. 55, 96 Pae. 831; 
Anustasakas v. International Contract Co., 


Cuar. IV] 


5l Wash. 119, 98 Pae. 93, 130 Am. St. Rep. 
1089, 21 L. R. A. (N. 8.) 267; Longfellow 
v. Seattle, 76 Wash. 509, 136 Pac. 855; 
Roloff v. Chicago, Milwaukee & Puget 
Sound R. Co., 71 Wash. 543, 129 Pac. 398; 
Fogartv v. Northern Pac. R. Co., 85 Wash. 
90, 147 Pac. 652, 4 L. R. A. 1916C, 803; 
Whittlesey v. Seattle, 94 Wash. 645, 163 
Pac. 193, L. R. A. 1917D, 1084; Bruner 
v. Little, 97 Wash. 319, 166 Pac. 1166. 
See, also, Norton v. Seattle, 113 Wash. 
408, 194 Pac. 373. 


Rem. Code, § 183, is not limited to 
killing in a duel, but may be had where 
one kills another wrongfully or by some 
neglect amounting to a tort, as in the 
ease of shooting in supposed self-defense 
without warranted justification: Welch v. 
Creech, 88 Wash. 429, 153 Pac. 355, 
L. R. A. 1918A, 353. 


Under Rem. Code, § 183, and section 
967, providing that all other causes of 
action by one person against another sur- 
vive to the personal representatives of the 
former against the personal representa- 
tives of the latter, a cause of action for 
wrongful death survives only against the 
wrongdoer and abates upon his death: 
Rinker v. Hurd, 69 Wash. 257, 124 Pac. 


687. 
Persons for whose benefit suit may be 
maintained: See Remington's Digest, 


Death, § 14; Copeland v. Seattle, 33 Wash. 
415. 74 Pac. 582, 65 L. R. A. 333; Bortle 
v. Northern Pac. R. Co., 60 Wash. 552, 111 
Pac, 788, Ann. Cas. 1912B, 731; Kanton 
v. Kelly, 65 Wash. 614, 118 Pac. 890, 121 
Pae. 833. 

Plaintiffs— Joinder: See Remington's 
Digest, Death, § 17; Dean v. Oregon R. & 
Nav. Co., 38 Wash. 565, 80 Pac. 812; Riggs 
v. Northern Pac. R. Co., 60 Wash. 292, 
111 Pae. 162. 


Defenses — Contributory Negligence of 
Deceased: See Remington’s Digest, Death, 
$ 8; Morgan v. Carbon Hill Coal Co., 6 
Wash. 577, 34 Pac. 152, 772; Brennan 
v. Front St. R. Co., 8 Wash. 363, 36 Pac. 
272; Hamlin v. Columbia & P. S. R. Co., 
37 Wash. 448, 79 Pac. 991. 
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— Contributory Negligence of Plain- 


tiff or Beneficiary: See Remington’s Di- 


gest, Death, § 9; Vinnette v. Northern 
Pac. R. Co., 47 Wash. 320, 91 Pac. 975, 18 
L. R. A. (N. S.) 328; Tecker v. Seattle, 
Renton ete. R. Co., 60 Wash. 570, 111 
Pac. 791, Ann. Cas. 1912B, 842; Crevelli 
v. Chicago, Milwaukee & St. Paul R. Co., 
98 Wash. 42, 167 Pac. 66. See also, Os- 
theller v. Spokane & Inland Empire R. 
Co., 107 Wash. 678, 182 Pac. 630; Heata 
v. Wylie, 109 Wash. 86, 186 Pac. 313; 
Norton v. Seattle, 113 Wash. 408, 194 
Pac. 373. 

DAMAGES: See Remington’s Digest, 
Death, §§ 28—30: Hawkins v. Front St. 
Cable R. Co., 3 Wash. 592, 28 Pac. 1021, 
28 Am. St. Rep. 72, 16 L. R. A. 808; 
Fogarty v. Northern Pac. R. Co., 85 Wash. 
90, 147 Pac. 652, L. R. A. 1916C, 803; 
Hedrick v. Ilwaco R. & N. Co.. 4 Wash. 
400, 30 Pac. 714; Dean v. Oregon R. & 
Nav. Co., 44 Wash. 564, 87 Pac. 824; 
Philby v. Northern Pac. R. Co., 46 Wash. 
173, 89 Pac. 468, 123 Am. St. Rep. 926, 
13 Ann. Cas. 742, 9 L. R. A. (N. 8.) 
1193; Rochester v. Seattle, Renton & So. 
R. Go., 67 Wash. 545, 122 Pac. 23, 39 
L. R. A. (N. S.) 1156; Atkeson v. Jack- 
son Estate, 72 Wash. 233, 130 Pac. 102; 
Sweeten v. Pacific Power & Light Co., 
88 Wash. 679, 153 Pac. 1054. 


Personal representative as proper 
party to maintain statutory action 
for death. L. R. A. 1916E, 160. 


Action by personal representative in 
forma pauperis for wrongful deata. 
1 Ann. Cas. 805. 

Right of foreign or domestic repre- 
sentative to maintain action for 
death of decedent under statute of 
another state which provides that 
the action shall be brought by 
the personal representative. 18 
L. B A. (N. 8.) 1252; L B. A. 
19174A, 37. 


Damages for wrongful death as re- 
coverable for benefit of illegitimate 
child. 21 Ann. Cas. 929; 2 L. R. A. 

. 8.) 640. 


§ 183-1. Beneficiaries of Action for Wrongful Death. 
Every such action shall be for the benefit of the wife, husband, child 


or children of the person whose death shall have been so caused. If 
there be no wife or husband or child or children, such action may be 
maintained for the benefit of the parents, sisters or minor brothers, who 
may be denendent upon the deceased person for support, and who are 
resident within the United States at the time of his death. In every such 
action the jury may give such damages as, under all circumstances of 
the case, may to them seem just. [L. 17, p. 495, § 2.] 
‘Such action,” see § 183. 
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[Trruz IT 


Words in this act denoting the singular shall be understood as be- 
longing to a plurality of persons or things. The masculine shall apply 
also to the feminine, and the word person shall also apply to bodies 


politic and corporate. 
“Act” refers to §§ 183 to 184. 


§ 183-3. Limitations on Repeal. 


L. 17, p. 495, §3.] 


This act shall not repeal or supersede chapter 74 of the Laws of 


1911 and acts amendatory thereof, or any part thereof. 


9 5.] 


“Act” refers to §§ 183 to 184. 


[L. 17, p. 496, 


“Chapter 74,” L. 11: see intra, § 7673 et seq. 


The repeal of Rem. Code, § 183, by this act saved pending suits and causes accru- 
ing within three years after the passago of this act. See L. 17, p. 495, § 4. 


§ 184. Action for Injury or Death of Child or Ward. 


A father, or in case of the death or desertion of his family, the 
mother may maintain an action as plaintiff for the injury or death of a 


child, and a guardian for the injury or death of his ward. 


[L. 69, p. 4, 


§9; L. 73, p. 5, §10; Cd. 81, 89; 2 H. C., 8 139.] 


Cited in 4 Wash. 401—403; 8 Wash. 
150—152; 19 Wash. 135; 29 Wash. 141; 
52 Wash. 301; 65 Wash. 622, 624; 72 Wash. 
239; 75 Wash, 442, 445; 88 Wash. 683; 
93 Wash. 634; 97 Wash. 324—326; 113 
Wash. 410. 


Punitive or exemplary damages cannot 
be recovered in an action brought under 
this section: Atrops v. Costello, 8 Wash 
149, 35 Pac. 620; Woodhouse v. Powles, 
43 Wash. 617, 86 Pac. 1063. 


The concluding clause of section 6384, 
infra, giving a right of action against the 
principal and surcty upon a jitney bus 
bond. to the surviving husband or child 
for the death of the wife or mother, was 
not intended to exclude recovery by par- 
ents for the death of a child, under this 
section: Bruner v. Little, 97 Wash. 319, 
166 Pac. 1166. 

In an action by ‘husband and wife to 
recover damages for death of their minor 
child, it is proper to grant leave to dis- 
miss the wife as a party plaintiff: Dean 
v. Oregon R. & Nav. Co., 38 Wash. 565, 
80 Pac. 842. 


A mother may maintain an action for 
the death of her child, when: See, Clark 
v. Northern Pac. R. Co., 29 Wash. 139, 69 
Pac, 636, 59 L. R. A. 508. 


In an action by parents for the death 
of their minor son who had run away 
from home, in which the defense is that 
he was emancipated and contributed 
nothing to the plaintiff’s support, conver- 
sations and letters expressing an intent 
on the part of the decedent to contribute 
to such support are not incompetent as 
self-serving declarations: Dean v. Oregon 
R. & Nav. Co., 44 Wash. 564, 87 Pac. 
824. 


Parent’s statutory right of action for 
death of child. L. R. A. 1916 E, 120. 


Right of deserted wife to recover for 
death or injury to child. 31 
L. R. A. (N. 8) 519. | 

Right of parent to recover for death 
of illegitimate child. 10 Ann. Cas. 
810; Ann. Cas, 1916C, 720; L. R. A. 
1916E, 125. 


§ 185. Action by Parent for Seduction of Daughter. 


A father, or in case of his death or desertion of his family, the 
mother may maintain an action as plaintiff for the seduction of a daugh- 
ter, and the guardian for the seduction of a ward, though the daughter 
or the ward be not living with or in the service of the plaintiff at the 
tine of the seduction or afterwards, and there be no loss of service. 
[L. 69, p. 4, §10; Cd. ’81, §10: 2 H. C., § 140.} 

Cited in 1 Wash. 413; 102 Wash. 580, 581. 
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Right of mother to maintain action Accrual of father’s right of action 
for the seduction of her daughter. for seduction of daughter. 1 Ann. 
Ann. Cas. 1916E, 1275. Cas. 388. 


§ 186. Action by Woman for Her Own Seduction. 

An unmarried female over twenty-one years of age may maintain 
an action as plaintiff for her own seduction, and recover therein such 
damages as may be assessed in her favor; but the prosecution of an ac- 
tion to Judgment by the father, mother, or guardian, as prescribed in the 
preceding section, shall be a bar to an action by such unmarried female. 
[L. 54, p. 220, § 497; L. 69, p. 5, §11; Cd. 81, §11; 2 H. C., § 141.) 

Cited in 51 Wash. 98; 72 Wash. 453; are the same as the Jaws of this state: 


102 Wash. 580, 581. Murrilla v. Guis, 51 Wash. 93, 98 Pac. 
This section authorizes a suit in this 100. 

state for a seduction committed in an- Right of women to recover damages 

other state or territory, in the absence for her own seduction. 8 Ann. Cas. 

of allegation as to the laws of the sister 1115; Ann, Cas. 1912B, 1062. 


state, the presumption being that they 


§187. Appointment of Guardian Ad Litem for Infants. 


When an infant is a party he shall appear by guardian, or if he has 
no guardian, or in the opinion of the court the guardian is an improper 
person, the court shall appoint one to act. Said guardian shall be ap- 
pointed as follows :— ` 


1. When the infant is plaintiff, upon the application of the infant, if 
he be of the age of fourteen years, or if under that age, upon the appli- 
cation of a relative or friend of the infant; 


2. When the infant is defendant, upon the application of the infant, 
if he be of the age of fourteen years, and apply within thirty days after 
the service of the summons; if he be under the age of fourteen, or neglect 
to apply, then upon the application of any other party to the action, or 
of a relative or friend of the infant. [Cf. L. 54, p. 132, §§ 6, 7; Cd. 81, 
§12; L. 91, p. 69, §1; 2 H. C., § 142.) 

See, also, infra, § 1581. 

Authority of guardians to sue: See infra, $ 1771. 


Cited in 24 Wash. 129; 71 Wash. 550, to appoint their mother guardian ad litem 
551. 3 Join 3 as parties plaintiff by 

Appointment and Qualification Where ing an amended complaint: Zeimautz 
a nonresident parent and minor children V“ Blake, 39 Wash. 6, 80 Pac. 822. 
submit themselves to the jurisdiction of After pleading to the merits the objee- 
this state by instituting a joint action in tion cannot be raised that parties are 
one of its courts, it is not error for the minors and appear without guardian ad 
court to appoint the parent as guardian litem: Blumauer v. Clock, 24 Wash. 596, 
ad litem for such minors: Shannon v. Con- 64 Pac. 844, 85 Am. St. Rep. 966; Donald 
sol. Tiger ete. Min. Co., 24 Wash. 119, 64 V- Ballard, 34 Wash. 576, 76 Pac. 80. 


Pac. 169. Necessity for appointment of guard- 

Upon objection that minors interested ian ad litem when infant defend- 
in the estate of their deceased father are ant has general or natural guard- 
necessary parties plaintiff, it is proper ian. Ann. Cas. 1912D, 63. 


§ 188. Guardian Ad Litem of Insane Persons. 


When an insane person is a party to an action in the superior courts 
he shal) appear by guardian, or if he has no guardian, or in the opinion 
of the court the guardian is an improper person, the court will appoint 
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one to act as guardian ad litem. Said guardian shall be appointed as 
follows: | 

(1) When the insane person is plaintiff, upon the application of a rela- 
tive or friend of the insane person. 

(2) When the insane person is defendant, upon the application of a 
relative or friend of such insane person, such application shall be made 
within thirty days after the service of summons if served in the state of 
Washington, and if served out of the state or service is made by publi- 
cation, then such. application shall be made within sixty days after the 
first publication of summons or within sixty days after the service out of 
the state. If no such application be made within the time above limited, 
application may be made by any party to the action. [L. 99, p. 144, §1.] 

Cited in 102 Wash. 399. 


§ 189. Who must be Made Parties. 


All persons interested in the cause of action, or necessary to the com- 
plete determination of the question involved, shall, unless otherwise pro- 
vided by law, be joined as plaintiffs when their interest is in common 
with the party making the complaint, and as defendants when their in- 
terest is adverse to the plaintiff: Provided, that where good cause exists, 
which shall be made to appear in the complaint, why a party who should 
be a plaintiff cannot, from a want of consent on his part or otherwise, 


be made such plaintiff, he shall be made a defendant. 


§8; Cd. 81, §13; 2 H. C., §143.] 


[L. 54, p. 132, 


Sce supra, § 181, husband and wife as necessary parties. 
See intra, §§ 259, 264, how defect of parties taken advantage of, 
See infra, § 408, subd. 5, for failure to make necessary party. 


See supra, § 179, real party in interest. 


See infra, §§ 196, 197, bringing in new parties. 


See infra, § 191, actions by assignees. 


See infra, §§ 229, 232, 239, process against unknown parties. 
See infra, § 306, defendant designated by fictitious name. 


Cited in 9 Wash. 159, 507; 12 Wash. 
139, 167; 13 Wash. 658; 22 Wash. 378; 
28 Wash, 183; 40 Wash. 584; 51 Wash. 
283; 63 Wash. 89; 83 Wash. 176, 94 Wash. 
340; 100 Wash. 154; 108 Wash. 646. 


The object of this section is to prevent 
a multiplicity of suits: Bacon v. O’Keefe, 
13 Wash. 655, 43 Pac. 886. 


PLAINTIFFS — Persons Necessary to 
Complete Determination: See Remington's 
Digest, Parties, § 31; State ex rel. Race v. 
Cranney, 30 Wash. 594, 71 Pac. 50; State 
ex rel. Reed v. Gormley, 40 Wash. 601, 82 
Pac. 929, 5 Ann. Cas. 856, 3 L. R. A. (N. 
S.) 256. 

Unity of interest in general: See Rem- 
ington’s Digest, Parties, § 6; Utterback v. 
Mecker, 16 Wash. 185, 47 Pac. 428; Childs 
v. Blethen, 40 Wash. 340, 82 Pac, 405; 
Lebovitz v. Cogswell, 83 Wash. 174, 145 
Pac, 212. 


Persons Who may Join: See Remington’s 
Digest, Parties, §§8—11; Hedican v. 
Pennsylvania Fire Ins. Co., 21 Wash. 488, 


58 Pac. 574; Harrington v. Gordon, 42 
Wash. 692, 80 Pac. 187; Hawkins v. Fron:, 
St. ete. R. Co., 3 Wash. 592, 28 Pac. 1021, 
28 Am. St. Rep. 72, 16 L. R. A. 808; Rit- 
terhoff v. Puget Sound Nat. Bank, 37 
Wash. 76, 79 Pac. 601, 107 Am. St. Rep. 
791; Davis v. Seattle, 37 Wash. 223, 79 
Pac. 784; Spurlock v. Port Townsend 
Southern R. Co., 13 Wash. 29, 42 Pac. 520; 
Sawyer v. Vermont Loan & T. Co., 41 
Wash. 524, 84 Pac. 8; O' Toole v. Faulkner, 
34 Wash. 371, 75 Pac. 975. 

Persons Who Must Join—In general: 
Seo Remington’s Digest, Parties, §§ 12—14; 
Parke v. Seattle, 8 Wash. 78, 35 Pac. 594; 
Lownsdale v. Gray’s Harbor Boom Co., 21 
Wash. 542, 58 Pac. 663; Bell v. Jovita 
Heights Co., 71 Wash. 7, 127 Pae. 289; 
Bacon v. O’Keefe, 13 Wash. 655, 43 Pac. 
886; Beach v. Brown, 20 Wash. 266, 55 
Pac. 46, 72 Am. St. Rep. 98, 43 L. R. A. 
114; Wright v. Beardsley, 46 Wash. 16, 
89 Pac. 172; Otey v. Bradley, 63 Wash. 
500, 115 Pac. 1045, 2 N. C. C. A. 407; 
Magnuson v. O'Dea, 75 Wash. 574, 135 
Pac. 640, Ann. Cas. 1915B, 1230, 48 L. R. 
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A. (N. 8.) 327; Schneider v. Biberger, 76 163 Pac. 734; Kanters v. Kotick, 102 
Wash. 504, 136 Pac. 701. Wash. 523, 173 Pac. 329. 


DEFENDANTS—Persons Who may be , Effect of Part Payment: See Rem- 
Joined—In General: See Remington’s Di- weones Digest, Parties, §25; Dietz v. 
gest, Parties, § 15; Reddish v. Smith, 10 Winehill, 6 Wash. 109, 32 Pac. 1056. 
Wash. 178, 38 Pac. 1003, 45 Am. St. Rep. Actions for Tort: Sce Remington's 
781; Frederick v. Seattle, 13 Wash. 428, Digest, Parties, § 26; Scott v. McGraw, 3 
43 Pac. 364; Clark v. Eltinge, 29 Wash. Wash. 675, 29 Pac. 260; Seattle Nat. 
215, 69 Pac. 736. Bank 85 1 Wash. 630, 36 Pac. 
Actions on Contract: See Reming- 763; Morrison v. Blue Star Nav. Co., 26 
ton's Digest, Parties, 3 16; Olson v. Veazie, Wash. 541, 67 Pac. 244; Abb v. Northern 
9 Wash. 481, 37 Pac. 677, 43 Am. St. Rep. Pac. R. Co., 28 Wash. 428, 68 Pac. 954, 92 
855; Bignold v. Carr, 24 Wash. 413, 64 Am. St. Rep. 864, 58 L. R. A. 293; Howe v. 
Pac. 519; Childs v. Blethen, 40 Wash. 340, Northern Pac. R. Co., 30 Wash. 069, 70 Pac. 
82 Pac. 405; Gilmore v. Skookum Box 1100, 60 L. R. A. 949; Me Hugh v. North- 
Factory, 20 Wash. 703, 56 Pac. 934; Clark orn Pae. R. Co., 32 Wash. 30, 72 Pac. 
v. Great Northern R. Co., 31 Wash. 658, 450; Morrison v. Northern Pac. R. Co., 34 
72 Pac. 477; Pacific Bridge Co. v. United Wash. 70, 74 Pac. 1064; Winsor v. German 
States Fid. etc. Co., 33 Wash. 47, 73 Pac. Sav. & L. Soc., 31 Wash. 365, 72 Pee. 66; 
772; Spokane v. Costello, 57 Wash. 183, German-Am. State Bank v. Seattle Grain 
106 Pac. 764; James v. Brainard-Jackson Co., 89 Wash. 376, 154 Pac, 443, 

& Co., 64 Wash. 15, 116 Pac. 633; Nance —— State, Municipality or Officers 
v. Woods, 79 Wash. 188, 140 Pac. 323; Thereof: See Remington's Digest, Parties, 
Bankson v. Laflam, 92 Wash. 437, 159 Pac. § 27; Kitsap County v. Carson, 1 W. T. 
369: Bollen v. Wilson Creek Union Grain 419; Pacifie M g. Co. v. School Dist. No. 
& Trading Co., 90 Wash. 400, 156 Pac. 7, 6 Wash. 121, 33 Pac. 68; Romine v. 
404. State, 7 Wash. 215, 34 Pac. 924; Hatch v. 
Tacoma ete. R. Co., 6 Wash. I, 32 Pac. 
1063; Kaufman v. Tacoma, Olympia 5 
9 67: 13 R. Co., 11 Wash. 632, 40 Pac. 137; Nort 

Wash. 327. 43 Pac 3 1 River Boom Co. v. Smith, 15 Wash, 138, 
18 Wash. 188 51 Pac. 388, 63 Am. St. 45 Pac. 750; Spokane & Idaho Lumber Co. 
Rep. 879, 39 L. R. A. 473. v. Boyd, 28 Wash. 90, 68 Pac. 337; State 


. s €x rel. Withcrop v. Brown. 19 Wash. 383, 
Actions for Tort: See Remington’s 53 Paec. 548; Savage v. Sternberg, 19 


Digest, Parties, § 18; Raymond v. Morri- Wash. 679, 54 Pac. 611, 67 Am. St. Rep. 


son, 9 Wash. 156, 77 Pac. 318. 751; Abbott v. Gaches, 20 Wash. 517, 56 


Title to or Interest in Property: Pac. 28; Long v. Eisenbeis, 23 Wash. 556, 
See Remington's Digest, Parties, $19; 63 Pac. 249. 


Dexter Horton & Co. v. Long, 2 Wash. Title to or Interest in Property: 
435, 27 Pac. 271, 26 — St. Pe ad See Remington’s Digest, Parties, § 28; 
Shelton v. Jones, 4 Wash. 69 » 30 Pac. Harrington v. Miller, 4 Wash. 808, 31 Pac. 


1061; Owen v. St. Paul ete. E. Co., 12 325; Denny v. Cole, 22 Wash. 372 61 Pac. 
Wash. 313, 41 Pac. 44° Larson v. Allen, 34 38, 79 ia St. Rep. 940; Kelley A Baus- 


Wash. 113, 74 Pac. 1069; Bussell V. Ross, 98 W h. 686 168 P 81 
90 Wash. 344, 111 Pac. 165; Seattle Trust man, Pledgor or 5 5 
25 v. Cameron, 100 Wash. 92, 170 Pac. Lessee: See Remington’s Digest, Parties, 
. § 29; Pain v. Isaacs, 10 Wash. 173, 38 Pac. 
ding Tage and Other Representatives 1038; Denny v. Cole, 22 Wash. 372, 61 
Holding Legal Title: See Remington’s Di- Pac. 38, 79 Am. St. Rep. 940. 
gest, Parties, §§ 20, * 1 * Heirs or Legatees: See Remington’s 
rice, 37 Wash. 394, 72 3 Pac. 1115 Digest, Parties, § 30; Anrud v. Scandina- 
1 Gene pt Ra 524 76 Pac. vian-Amer. Bank, 27 Wash. 16, 67 Pac. 
258, 77 Pac son”? f 3643 Sawyer v. Vermont Loan & T. Co., 
7 ° . 41 Wash. 524, 84 Pac. 8; Schlarb v. Cas- 
Persons Who must be Joined—In Gen- taing, 50 Wash. 331, 97 Pac. 289. 


etal: See Remington’s Digest, P artics, Necessity that all obligees join in ac- 
$§ 22, 24; State ex rel. Reed v. Gormley, tion on bond. 15 Ann. Cas. 1061. 
10 Wash, 601, 82 Pac. 929, 5 Ann. Cas. . ; i 

k ) ? Joinder of landlord in actions by or 
856, 3 L. R. A. (N. S.) 256; Walla Walla a ainst tenant 5 Ann. Cas. 62 
County v, Oregon R. & Nav. Co., 40 Wash. galt aan ` 
398, 82 Pac. 716; Bender v. Ragan, 53 Necessity of joining tenant ag party 
Wash. 521, 102 Pac. 427; Weir v. Rath- to make foreclosure of mortgage 
bun, 12 Wash. 84, 40 Pae. 625; Pennsyl- terminate lease. 14 A. L, R. 664. , 
vania Casualty Co. v. Washington Port- Joinder of party causing injury and 
land Cement Co., 63 Wash. 689, 116 Pac. his insurer or guarantor. 7 L. R. A. 
284; Shultz v. Crewdson, 95 Wash. 266, 1003. 
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Who may join as relators in proceed- and received. Ann. Cas. 19134, 
ing for mandamus. Ann. Cas. 935. 


Effect on action at law of joinder as 
party plaintiff of person having no 
interest in subject matter. Ann. 
Cas. 19 12A, 742. 


1912, 420; Ann. Cas. 1918C, 873. 


Joint action against several defend- 
ants as maintainable for money had 


8 190. Where Parties are Numerous One or More may Sue. 


When the question is one of common or general interest to many 
persons, or where the parties are numerous, and it is impracticable to 
bring them all before the court, one or more may sue or defend for the 
benefit of the whole. [L. 54, p. 132, §9; Cd. 81, 8 14; 2 H. C., § 144.] 


Cited in 1 Wash. 413, 414; 14 Wash. 410; Vashon Fruit Union v. Godwin & Co., 
549; 32 Wash. 167; 87 Wash. 390. 87 Wash. 384, 151 Pac. 797. 


One or more suing on behalf of all in- Effect of creditor’s bill for all simi- 
terested: See Remington’s Digest, Parties, larly sicuated. 17 L. R. A. 348. 


§5; Clay v. Selah Valley Irr. Co., 14 Plaintiff's control of suit brought for 
Wash. 543, 45 Pac. 141; Morrison v. Blue all similarly situated. 46 L. R. A. 
Star Nav. Co., 26 Wash. 541, 67 Pac. 244; 839. 

Coleman v. Rathbun, 40 Wash. 303, 82 Pac. 


§ 191. Actions on Assigned Instruments and Choses in Action. 

Any assignee or assignees of any judgment bond, specialty, book 
account, or other chose in action, for the payment of money, hy assign- 
ment in writing, signed by the person authorized to make the same, may, 
by virtue of such assignment, sue and maintain an action or actions in 
his or her name, against the obligor or obligors, debtor or debtors, therein 
named, notwithstanding the assignor may have an interest in the thing 
assigned: Provided, that any debtor may plead in defense a counterclaim 
or an offset, if held by him against the original owner, against the debt 
assigned, save that no counterclaim or offset shall be pleaded against 
negotiable paper assigned before due, and where the holder thereof has 
purchased the same in good faith and for value, and is the owner of all 
interest therein. [Cf. L. 54, p. 131, §3; L. 79, p. 122, § 1; Cd. 81, § 15; 


L. 91, p. 69, §2; 2 H. C., § 145. 


Cited in 14 Wash. 177; 17 Wash. 74; 25 
Wash. 513; 26 Wash. 19; 28 Wash. 183; 32 
Wash. 194, 688; 36 Wash. 321; 65 Wash. 
44, 46; 67 Wash. 356; 72 Wash. 141; 84 
Wash. 414: 102 Wash. 327; 106 Wash. 
188; 107 Wash. 297, 457, 458; 111 Wash. 
268; 113 Wash. 444. 


In Name of Assignee: See Remington's 
Digest, Assign., § 29; McDonald v. Pres- 
aler, 3 Wash. 636, 29 Pae. 209; Riddell v. 
Prichard, 12 Wash. 601, 41 Pac. 905; 
Bellingham Bay Boom Co. v. Brisbois, 14 
Wash. 173, 44 Pac. 153, 46 Pac. 238; Von 
Tobel v. Stetson ete. Mill Co., 32 Wash. 
683, 73 Pac. 788; Grant v. Walsh, 36 Wash. 
190, 78 Pac. 786; Conaway v. Co-operative 
Homebuilders, 65 Wash. 39, 117 Pac. 716; 
Yamamoto v. Puget Sound Lumber Co. 
84 Wash. 411, 146 Pac. 861; Olsen v. 
Hagan, 102 Wash. 321, 172 Pac. 1173. 
See, also, McGillivray v. Columbia Salmon 
Co., 104 Wash. 623, 177 Pac. 660; Dyer v. 
Title Guar. & Surety Co., 106 Wash. 186, 


179 Pac. 834; Pioneer Mining & Ditch Co. 
v. Davidson, 111 Wash. 262, 190 Pac. 242. 


An assignment of any right of action 
growing out of a conversion of personal 
property which the assignor had held as 
security for a debt is the assignment of 
“a chose in action for the payment of 
money,“ within this section, and author- 
izes an action for the recovery of the 
property or in the alternative for its 
value: Burke v. Wilson, 107 Wash. 454, 
181 Pac. 904. 


It is doubtful, in view of sections 191 
and 192 whether a note and chattel mort- 
gage can be assigned by mere delivery: 
Gottstein v. Harrington, 25 Wash. 508, 65 
Pac. 765. 

A chose in action is a right of action ex 
contractu, or for tort connected with a 
contract, which includes fraud by which 
money or property was obtained: Cona- 
way v. Co-operative Homebuilders, 65 
Wash. 39, 117 Pac. 716. 
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This section, and section 266, author- 
izing a setoff of any demand against the 
plaintiff which existed and belonged to 
defendant at the time of the suit and 
against any assigned demand if it existed 
at the time of the assignment, are in pari 
materia, end construed together do not 
authorize a setoff against the assignee of 

an executory contract, when both claims 
are not matured, and which could not 
have been asserted against the assignor 
prom to the assignment: King v. West 
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Coast Grocery Co., 72 Wash. 132, 129 Pac. 
1081. 
Who is real party in interest by whom 
action on partial assignments must 
be brought. 64 L. R. A. 603. 
Right of assignee of aggrieved party 
to maintain action to recover exces- 
sive freight charge. 13 A. L. B. 
298. 
Right of transferee of note to sue on 
the original elaim for which note 
was given. 11 A. L. R. 449. 


§192. Actions Against Persons Severally Liable. 

Persons severally liable upon the same obligation or instrument, in- 
duding the parties to bills of exchange and promissory notes, may all, 
or any of them, be included in the same action, at the option of the plain- 


tiff. 
Cited in 7 Wash. 322; 20 Wash. 707; 
5 Wash. 189; 99 Wash. 605; 102 Wash. 
526, 

Parties and Interests Involved: See 
Remington’s Digest, Action, § 24; Gilmoro 
v. Skookum Box Factory, 20 Wash. 703, 
56 Pac. 934; Utterback v. Meeker, 16 
Wash. 185, 47 Pac. 428; Brodek v. Far- 
num, 11 Wash. 565, 40 Pac. 189; Brown 
v State, 46 Wash. 399, 90 Pac. 266; 
Fransioli v. Thompson, 55 Wash. 259, 104 
Pae. 278; Pennsylvania Casualty Co. v. 
Washington Portland Cement Co., 63 
Wash. 689, 116 Pac. 284; Seidell v. Taylor, 
86 Wash. 645, 151 Pac. 41; Hexter v. 
Crown Woolen Co., 95 Wash. 348, 163 Pac. 
i144; Cascade Lumber & Shingle Co. v. 
Wright, 99 Wash. 421, 169 Pac. 833; State 
ex rel. Berger v. Haiman, 100 Wash. 632, 


§ 193. 


II. 54, p. 132, §10; Cd. 81, §16; 2 H. C., 8 146.) 


171 Pac. 529; Matson v. Kennecott Mines 
Co., 101 Wash. 12, 171 Pac. 1040. See, 
also, McAllister v. Harper & Son, 106 
Wash. 373, 180 Pac. 412. 


An indorser of a promissory note may 
be joined as defendant in an action 
against the makers: Main v. Johnson, 7 
Wash. 321, 35 Pac. 67. 

Allowance of separate actions against 
parties severally liable: Petri v. Manny, 
99 Wash. 601, 170 Pac. 127. 


Right to maintain joint action against 
maker and indorser of promissory 
note. Ann. Cas. 1912D, 1201. 

Right to join agent and undisclosed 
principal as defendants in the same 
action. 26 L. R. A. (N. 8.) 742. 


Action not to Abate by Disability. 


No action shall abate by the death, marriage or other disability of 
the party, or by the transfer of any interest therein, if the cause of 
action survive or continue; but the court may at any time within one 
year thereafter, on motion, allow the action to be continued by or against 


his representatives or successors in interest. 


[Cf. L. 54, p. 132, § 11; 


L. 69, p. 6, 8 17; Cd. 81, §17; 2 H. C., § 147. 


See infra, 5967 et seq., actions by and against executors, ete. 


See infra, §§ 1474, 1477, 1479, 1481. 


Ree infra, §§ 1518-1523, certain actions by and against executors, ete. 
Seo infra, $$ 1558-1564, specific performance of decedent’s contracts. 


Cited in 5 Wash. 362, 363; 8 Wash. 600; 
3 345; 28 Wash. 207; 33 Wash. 
ft 11 Wash. 439, 465; 89 Wash. 549; 
7 Wash. 267 ; 102 Wash. 414, 415; 107 
uh. 296; 109 Wash. 233, 235. 
eae Section is as applicable to equi- 
“e actions as to purely legal actions: 

- Shinn, 28 Wash. 205, 68 Pao. 
R this section, one to whom a lien 

had assigned his claim after the 


commencement of action to enforee his 
lien, is entitled at any time within a year 
to file and serve supplemental pleadings 
showing his succession in interest, and to 
have an adjudication upon his rights: 
Powell v. Nolan, 27 Wash. 318, 67 Pac. 
312. 


The right to contest a will survives to 
the heirs or personal representatives of 
the heir of the putative testator, under 
this section and Rem. Code, section 1307, 
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eonferring the right to contest on “any 
person interested” in any will: Ingersoll 
v. Gourley, 72 Wash. 462, 130 Pac. 743. 


The liability of a surety upon a super- 
sedeas bond is continued after his death, 
by this and sections 236 and 967: Olson 
v. Seldovia Salmon Co., 89 Wash. 547, 154 
Pac. 1107. 


Transfer of Interest: See Remington’s 
Digest, Abate. & R., §§ 16, 17; Tacoma 
Lumber & Mfg. Co. v. Wolff, 5 Wash. 
264, 31 Pac. 753, 32 Pac. 462; Baker v. 
Northwest Bldg. ete. Co., 33 Wash. 677, 
74 Pac. 825; Stevens v. Jones, 40 Wash. 
484, 82 Pac. 754; Ekstrand v. Barth, 41 
Wash. 321, 83 Pac. 305; Boyer v. Robin- 
son, 43 Wash. 97, 86 Pac. 385; Box vV. 
Kelso, 5 Wash. 360, 31 Pac. 973. 

Death of Party as Cause of Abatement: 
See Remington’s Digest, Abate. & R., § 18; 
Overlock v. Shinn, 28 Wash. 205, 68 Pac. 
436; Rinker v. Hurd, 69 Wash. 257, 124 
Pac. 687. 


Causes That Survive in General: See 
Remington’s Digest, Abate. & R., $19; 
Megrath v. Gilmore, 15 Wash. 558, 46 
Pac. 1032; Seward v. Spokane & Seattle 
R. Co., 64 Wash. 516, 117 Pac. 263; Inger- 
soll v. Gourley, 72 Wash. 462, 130 Pac. 
743. 


This section does not provide what 


causes of action survive but relates only 
to causes which the law already provided 
should survive at common law: State 
ex rel. Baeder v. Blake, 107 Wash. 294, 
181 Pac. 685. 


This section does not define what causes 
of action are assignable, and does not 
refer to the survival of actions: State ex 
rel, Baeder v. Blake, 107 Wash. 294, 181 
Pac. 685. 

Survival of Oauses on Contract: See 
Remington’s Digest, Abate. & R., § 20; 
Strong v. Eldridge, 8 Wash. 595, 36 Pac. 
696; Ralph v. Lomer, 3 Wash. 401, 28 Pac. 
760; Donnerberg v. Appenheimer, 15 
Wash. 290, 46 Pac. 254; Macdonald v. 
Shea, 58 Wash. 169, 108 Pac. 436. Ann. 
Cas. 1912A, 417; Olson v. Seldovia Salmon 
Co., 89 Wash. 547, 154 Pac. 1107. 


Actions Which Abate: See Remington’s 
Digest, Abate. & R., $21; Slauson v. 
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Schwabacher, 4 Wash. 783, 31 Pac. 329, 
31 Am. St. Rep. 948; Jones v. Miller, 35 
Wash, 499, 77 Pac. 811; Dwyer v. Nolan, 
40 Wash. 459, 82 Pac. 746, 111 Am. St. 
Rep. 919, 5 Ann. Cas. 890, 1 L. R. A. 
(N. S.) 551. 


At common law, and in this state in 
the absence of statute, a right of action 
for damages for deceit and conspiraey in 
a stock subscription transaction abates 
upon the death of the defendant, where 
the estate of the deceased was not en- 
riched by the fraud: State ex rel. Baeder 
v. Blake, 107 Wash. 294, 181 Pac. 685. 


Death Pending A etc.: See Rem- 
ington’s Digest, Abete. & R., §§ 23, 24; 
Strong v. Eldridge, 8 Wash. 595, 36 Pac. 
696; Jones v. Miller, 35 Wash. 499, 77 
Pac. 811; Wright v. Northern Pac. R. Co., 
45 Wash. 432, 88 Pac. 832; Naylor v. 
Naylor, 99 Wash. 396, 169 Pac. 819; Gor- 
don v. Hillman, 102 Wash. 411, 173 Pac. 
22; Overlock v. Shinn, 28 Wash. 205, 68 
Pac. 436. 


A judgment reseinding a trade and im- 
posing reciprocal and concurrent obliga- 
tions of reconveyance, with an alternative 
of a future money judgment, is not in its 
practical effect a final judgment; and 
upon death of a party plaintiff more than 
one year prior to final judgment, the ac- 
tion abates, unless revived by substitution 
of her persona] representative within one 
year, under this section: Gordon v. Hill- 
man, 109 Wash. 223, 186 Pac. 601. 

The right of survivors to substitution 
on the death of a party is limited to one 
year: Gordon v. Hillman, 109 Wash. 223, 
186 Pac. 651. 


Continuance or Revival of Action: See 
Remington’s Digest, Abate. & R., 59 25, 
26; Baker v. Northwest Bldg. ete. Co., 33 
Wash. 677, 74 Pac. 825; Vietzen v. Otis, 
46 Wash. 402, 90 Pac. 264; Megrath v. 
Gilmore, 15 Wash. 558, 46 Pac. 1032; 
Powell v. Nolan, 27 Wash. 318, 67 Pac. 
712. 


Does right of grantor to maintain a 
suit to set aside his conveyance for 
cause survive to his heir. 2 A. L. 
R. 431. 


§ 194. Action for Personal Injury Survives to Wife, Child, or Heirs. 

No action for a personal injury to any person occasioning his death 
shall abate, nor shall such right of action determine, by reason of such 
death, if he have a wife or child living, or leaving no wife or issue, if he 
have dependent upon him for support and resident within the United 
States at the time of his death, parents, sisters or minor brothers; but 
such action may be prosecuted, or commenced and prosecuted, in favor 
of such wife or in favor of the wife and children, or if no wife, in favor 
of such child or children, or if no wife or child or children, then in favor 
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of his parents, sisters, or minor brothers who may be dependent upon 
him for support, and resident in the United States at the time of his 
death. [L. 09, p. 566, §1; Cf. L. 54, p. 220, § 495; Cd. 81, §18; 2 H. C., 


5148.) 


See supra, $ 183 et seq., action for wrongful death. 
See in fra, § 967 et seq., actions by and against executors, etc. 


Cited in 19 Wash. 138; 26 Wash. 486; 
33 Wash. 419; 60 Wash. 92, 93, 94, 553; 
i) Wash. 618; 71 Wash. 438; 75 Wash. 
442, 444; 94 Wash. 653, 654. 

This section was not repealed by section 
184 eonfernng upon “heirs” a right of 
section from death by wrongful act: Noble 
v. Seattle, 19 Wash. 133, 52 Pac. 1013, 40 
LR A. 822. 

Survival of Actions for Personal In- 
juries: See Remington’s Digest, Abate. 
* B., § 20-1; Swanson v. Pacific Shipping 
Co, 60 Wash. 87, 110 Pac. 795; Thomp- 
sn v. Seattle, Renton & S. R. Co., 71 
Nash. 436, 128 Pac. 1070. 

This section was not restricted to mean 
that no action commenced for wrongful 
death shall abate, by reason of the enact- 
ment at the same session of section 183, 
as originally enacted, giving a widow and 
children an independent right of action 
for the wrongful death of the husband 


and father; but these sections are inde- 
pendent of each other: Swanson v. Pacific 
Shipping Co., 60 Wash. 87, 110 Pac. 795. 


A release and satisfaction by the person 
injured of his right of action for the in- 
juries sustained, bars the right of the bene- 
ficiaries to maintain an action for damages 
for wrongful death under either section 
194 or section 183, providing that an ac- 
tion for damages may be maintained by 
heirs or representatives for wrongful 
death; notwithstanding the two acts 
create distinct causes of action: Brodie v. 
Washington Water Power Co., 92 Wash. 
574, 159 Pac. 791. 


Validity of statute providing for sur- 
vival of action for personal injuries. 
Ann. Cas. 1917E, 1171. 

Abatement and revival of actions for 


personal injury upon death of plain- 
tif. L. B. A. 1915E, 1104. 


9195. Parties and Judgment in Actions for Purchase Price of Land. 
In an action brought for the recovery of the purchase money against 


any Person holding a contract for the purchase of lands, the party bound 
to perform the contract, if not the plaintiff, may be made a party, and 
the court in a final judgment may order the interest of purchaser to be 
sold or transferred to the plaintiff upon such terms as may be just, and 
may also order a specific performance of the contract in favor of the 


complainant, or the purchaser in case a sale be ordered. [L. 54, p. 219, 


190; Cd. 881, §19; 2 H. C., § 149.] 


Cited in 64 Wash. 215. 


Where the vendor of real estate retains 
the legal title, and afterward mortgages 
his interest to a third person, and also 
assagns to such person the purchaser’s 
notes given for the purchase price, such 
mortgagee and assignee may maintain an 
tion against the vendee on the notes, 
und the contract lien is secured thereby. 
in sueh ease the vendor is a proper though 


$196. Bringing in New Parties. 


not a necessary party: Shelton v. Jones, 
4 Wash. 692, 30 Pac. 1061. 


Where a party sells all the timber upon 
a tract of land, and subsequently makes 
another bill of sale of all the cedar tim- 
ber on the same land, he is a proper party 
defendant to an action by his first gran- 
tees, brought to quiet title to the timber: 
Larson v. Allen 34 Wash. 113, 74 Pac. 
1069. 


The court may determine any controversy between parties before it 
when it can be done without prejudice to the rights of others, or by 
‘aving their rights; but when a complete determination of the contro- 
versy Cannot be had without the presence of other parties, the court shall 
cane them to be brought in. [L. 69, p. 6, §20; Cd. ’81, §20; 2 H. C., 
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Cited in 4 Wash. 811; 12 Wash, 139, 
698; 16 Wash. 129; 29 Wash. 526; 67 
Wash. 357; 88 Wash. 616; 94 Wash. 340; 
98 Wash. 619; 100 Wash. 154; 113 Wash. 
442, 444, 445. 

Bringing in New Parties: Sce Reming- 
ton’s Digest, Parties, §§ 41, 42; Murne v. 
Schwabacher, 2 W. T. 130, 3 Pac. 899; 
Moore v. Gilmore, 16 Wash. 123, 47 Pac. 
229, 58 Am. St. Rep. 20; Davis v. Seattle, 
37 Wash. 223, 79 Pac. 784; State ex rel. 
Adjustment Co. v. Superior Court, 67 
Wash. 355, 121 Pac. 847; Huxtable v. Berg, 
9S Wash. 616, 168 Pac. 187. See, also, 
State ex rel. Alaska Pacific Nav. Co. v. 
Superior Court, 113 Wash. 439, 194 Pac. 
412. 

This section authorizes the court to 
determine any controversy between par- 
ties before it, when it can be done with- 
out prejudice to the rights of others: 
Seattle v. Turner, 29 Wash. 515, 69 Pac. 
1083. 


Time for Bringing in New Parties and 
Jurisdiction: See Remington's Digest. 
Parties, §§ 42-1, 43; Marx v. Parker, 9 
Wash, 473, 37 Pac. 675, 43 Am. St. Rep. 
849; Hannegan v. Roth, 12 Wash. 695, 44 
Pac. 256; State ex rel. Nolte v. Superior 
Court, 15 Wash. 500, 46 Pac. 1031; Clerf, 
In re, 55 Wash. 465, 104 Pac. 622; Town- 
send v. Three Lakes Lumber Co., 67 Wash. 
654, 122 Pac. 29. See, also, Nevin v. Pa- 
cific Coast & Norway Packing Co., 105 
Wash. 192, 177 Pac. 739. 


Mode of Bringing in Parties: See Rem- 
ington’s Digest, Parties, 3 44; Cherry v. 
Western Washington ete. Co., 11 Wash. 
586, 40 Pac. 136; Zeimantz v. Blake, 39 
Wash. 6, 80 Pac. 822. See, also, Nevin v. 
Pacific Coast & Norway Packing Co., 100 
Wash. 192, 177 Pac. 739. i 

Right to bring in new parties by 
cross-bill. 20 Ann. Cas. 1151. 


§ 197. New Party Entitled to Service of Summons. 

When a new party is introduced into an action as a representative 
or successor of a former party, such new party is entitled to the same 
summons, to be served in the same manner, as required for defendants in 
the commencement of an action. [L. 54, p. 219, § 485; L. 60, p. 99. 
§ 477; L. 63, p. 194, § 524; L. 69, p. 172, § 684; L. 73, p. 176, § 682; 
L. 77, p. 151, § 747; Cd. 81, §§ 21, 742; 2 H. C., §§ 151, 793.] 


In receivership proceedings, upon peti- 
tion for an accounting and to discharge 
the receiver, parties other than the re- 
ceiver cannot be cited to show cause on 
ten days’ notice why they should not be 


brought in as parties defendants, as such 
substitute for summons would ignore sec- 
tion 220, infra: Nevin v. Pacifice Coast & 
Norway Packing Co., 105 Wash. 192, 177 
Pac. 739. 


§ 198. Substitution and Interpleader. 


A defendant against whom an action is pending upon a contract, or 
for specific real or personal property, at any time before answer, upon 
affidavit that a person not a party to the action, and without collusion 
with him, makes against him a demand for the same debt or property. 
upon due notice to such person and the adverse party, may apply to the 
court for an order to substitute such person in his place, and discharge 
him from liability to either party on his depositing in court the amount 
of the debt, or delivering the property or its value to such person as 
the court may direct; and the court may in its discretion make the order. 
[L. °54, p. 132, §12; L. 69, p. 7, § 22; Cd. 81, § 22; H. C., § 152.) 

Cited in 9 Wash. 474; 15 Wash. 281; Agnew v. Barto & Son’s Bank, 48 Wash. 
16 Wash. 130; 42 Wash. 167; 71 Wash. 66, 92 Pac. 885. 


439. . Substitution, Parties Entitled and Pro- 

An action of interpleader under sections ceedings: Sce Remington’s Digest, Parties 
199—201, being of an equitable nature, 88 46—49; Liebman v. McGraw, 3 Wash. 
findings of fact are not necessary to sus- 520, 28 Pac. 1107; Hood v. California Wine 
tain the judgment: Smith v. Dement Co., 4 Wash. 88, 29 Pac. 768; Box v. Kelso. 
Bros. Co., 100 Wash. 139, 170 Pae. 555. 5 Wash. 360, 31 Pac. 973; Fairhaven Land 

And appeal lies to the supreme court Co. v. Jordan, 5 Wash. 729, 32 Pae. 729: 
regardless of the amount in controversy: Strong v. Eldridge, 8 Wash. 595, 36 Pac. 
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696: Baker v. Northwest Building etc. Co., 
32 Wash. 677, 74 Paec. 825; Megrath v. 
Gilmore, 15 Wash. 558, 46 Pac. 1032; Powell 
v. Nolan, 27 Wash. 318, 67 Pac. 712, 68 
Pac. 389; Ellsworth v. Layton, 37 Wash. 
340, 79 Pac. 947. 


A petition vr ae fraud and collusion 
in a receivership and seeking to bring in 
ncw parties is too late as a petition for 
intervention, when it was not filed until 
three years after appointment of the re- 
ceiver and final judgment on plaintiff's 
chaim: Nevin v. Pacific Coast & Norway 
Packing Co., 105 Wash. 192, 177 Pae. 739. 


Complaint: See Remington's Digest, 
Interpl., §2; Mosher v. Bruhn, 15 Wash. 
332, 46 Pac. 397; Carstens v. Gustin, 19 
Wash. 403, 53 Pac. 550; Belond v. Ray- 
wrn, 38 Wash. 406, 80 Pac. 553; Pierson 
v. Peirce, 42 Wash. 164, 84 Pac. 7314. 


Groundsof Relief Nature of Conflicting 
Claims: See Remington’s Digest, Interpl., 
$1; Daulton v. Stuart, 30 Wash. 562, 70 
Pac. 1096; Smith v. Dement Bros. Co., 100 
Wash. 139, 170 Pac. 555. 


Defenses and Proceedings: See Reming- 
ton’s Digest, Interpl., 88 3—5; Zilke v. 
Woodley, 36 Wash. 84, 78 Pac. 299; Seat- 
tle v. Turner, 29 Wash. 515, 69 Pac. 1083; 
Smith v. Dement Brothers Co., 100 Wash. 
139, 170 Pac. 555. 

Necessity that bill or complaint of in- 
terpleader show that alleged claim 


has reasonable basis on which to 
rest. Ann. Cas. 1913C, 1166. 


Privity of title between claimants in 
interpleader. 1 Ann. Cas. 513. 

Substitution of receiver as party in 
pending action. Ann. Cas. 1915C, 
1249. 

Right to interplead different taxing 
districts claiming right to tax same 
property. 35 L. R. A. (N. S.) 330. 

Right of bailee to interplead bailor 
with third person claiming par- 
amount title. 33 L. B. A. (N. 8.) 
681. 

Right of wrongdoer to maintain bill 
of interpleader. L. R. A. 1918 D, 
1172. f 


$199. Actions to Determine Conflicting Claims to Property. 
Anyone having in his possession, or under his control, any property 


or money, or being indebted, where more than one person claims to be 
the owner of. entitled to, interested in, or to have a lien on such prop- 
erty, money or indebtedness, or anv part thereof, may commence an 
action in the superior court against all or any of such persons, and have 
their rights, claims, interest, or liens adjudged, determined and adjusted 
in such action. [L. 90, p. 93, §1; 2 H. C., 8 153.] 


Cited in 14 Wash. 182, 642; 15 Wash. tion, is a collateral attack upon the gar- 


333; 29 Wash. 520, 521; 30 Wash. 565; 
36 Wash. 88; 41 Wash. 215; 44 Wash. 
359; 83 Wash. 62; 100 Wash. 144. 


Where a garnishee had suffered a de- 
fault, and claimed he had no notice of 
the defense that his debt had been as- 
signed, his action to bring all parties be- 

_ fore the court to determine to whom he 


nishee judgment, which can only be held 
void for reasons aftirmatively appearing 
upon the reeord: Benjamin v. Ernst, 83 
Wash. 59, 145 Pae. 79. 


Right of sheriff or other officer to 
file bill of interpleader to deter- 
mine conflicting claims to proceeds 
of judgment. Ann. Cas. 1913B, 231. 


should pay the judgment, under this sec- 


§200. Plaintiff may Disclaim and Deposit Property. 

In all actions commenced under the preceding section, the plaintiff 
may disclaim any interest in the money, property, or indebtedness, and 
deposit with the clerk of the court the full amount of such money or 
indebted ness, or other property, and he shall not be liable for any costs 
accruing in said action. And the clerks of the various courts shall re- 
“ve and file such complaint, and all other officers shall execute the 
necessary processes to carry out the purposes of this section, and also 
cions 199 and 201, of this code, free from all charge to said plaintiff, 
and the court, in its discretion, shall determine the liability for costs of 
the action. [L. 90, p. 93, §2; 2 H. C., § 154. ] 


‘ted in 14 Wash. 182, 642; 44 Wash. 


. A payment by a garnishee defendant 
“9; 71 Wash, 439; 100 Wash. 144. 


of moneys in dispute to the clerk of the 
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court will not discharge the garnishee 
from liability when the payment is made 
in satisfaction of a judgment against the 
garnishee in favor of the principal debtor, 
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clerk for the purpose of diselaiming anv 
interest therein, as provided by sections 
199 and 200: Ward v. Ward, 14 Wash, 640, 
45 Pac. 312. 


and the money is not deposited with the 


8 201. Court may Protect Interest of Claimants. 


Either of the defendants may set up or show any claim or lien he 
may have to such property, money or indebtedness, or any part thereof, 
and the superior right, title, or lien, whether legal or equitable, shall 
prevail. The court or judge thereof, may make all necessary orders. 
during the pendency of said action, for the preservation and protection 
of the rights, interests, or liens of the several parties. [L. 90, p. 94, § 3; 
2 H. C., 8 155.) 


Cited in 71 Wash. 439. 


§ 202. Intervention. 


Any person may, before the trial, intervene in an action or proceed- 
ing, who has an interest in the matter in litigation, in the success of 
either: party, or an interest against both. An intervention takes place 
when a third person is permitted to become a party to an action or pro- 
ceeding between other persons, either by joining the plaintiff in claiming 
what is sought by the complaint, or by uniting with the defendant in 
resisting the claims of the plaintiff, or by demanding anything adversely 
to both the plaintiff and the defendant, and is made by a complaint 
setting forth the grounds upon which the intervention rests, filed by leave 
of the court or judge on the ex parte motion of the party desiring to 
intervene. [L. 77, p. 7, §23; Cd. 81, §23; 2 H. C., § 156.) 


Cited in 4 Wash. 605; 7 Wash. 79; 13 
Wash. 4; 21 Wash. 168; 23 Wash. 31; 25 
Wash. 51; 32 Wash. 166; 36 Wash. 418; 
47 Wash. 384; 53 Wash. 418; 56 Wash. 
230; 58 Wash. 84; 62 Wash. 555, 556; 65 
Wash. 6; 78 Wash. 566; 91 Wash. 42, 305; 
95 Wash. 307; 99 Wash. 245. 


Persons Entitled to Intervene: See Rem- 
ington’s Digest, Parties, 8 33; Langert 
v. Brown, 3 W. T. 102, 13 Pac. 704; 
Ephraim v. Kelleher, 4 Wash. 243, 29 
Pac. 985, 18 L. R. A. 604; Medealf v. 
Bush, 4 Wash. 386, 30 Pae. 325; Gund 
v. Parke, 15 Wash. 393, 46 Pac. 408; 
Hindman v. Colvin, 47 Wash. 382, 92 Pac. 
139; Murray v. O’Brien, 56 Wash. 361, 
105 Pac. 840, 28 L. R. A. (N. S.) 998; 
State ex rel. Williams v. Superior Court, 
91 Wash. 40, 157 Pac. 28. 


A third party may intervene in supple- 
mental proceedings: Murne v. Schwaba- 
cher, 2 W. T. 191, 3 Pac. 270. 


In an action against the husband on 
his promissory note, the wife has a right 
to intervene, for the purpose of having 
any judgment that may be rendered 
against the husband adjudged that the 
debt was not a community debt and that 
it should not be satisfied out of the commu- 
nity real property: Gund v. Parke, 15 
Wash. 393, 46 Pac. 408. 
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A lessee of property condemned, being 
entitled to separate damages, may inter- 
vene under this section: North Coast R. 


ae Gentry, 58 Wash. 82, 107 Pac. 


In an action by a councilman to enjoin 
the city clerk from certifying to an elec- 
tor’s petition for his recall, a taxpayer 
has no interest entitling him to inter- 
vene under this section; it not being al- 
leged that the clerk would not defend 
the action: Hilzinger v. Gillman, 56 Wash. 


228, 105 Pac. 471, 21 Ann. Cas. 303. 


Under this section, the receiver of an 
insolvent bank is entitled to intervene 
in an action by the trustee of a pledgee 
of such insolvent bank, instituted for the 
purpose of establishing the validity of 
certain city warrants, which were the sub- 
ject of the pledge, and which the re- 
ceiver claims had been fraudulently and 
collusively sold by the pledgee to itself: 


Muhlenberg v. Tacoma, 25 Wash. 36. 64 
Pac. 925. i 


l Interest in Subject of Action: See Rem- 
ington’s Digest. Parties, 8 34; Parker 
v. Esch, 5 Wash. 296, 31 Pac. 754; Me- 
Namara v. Crystal Min. Co., 23 Wash. 26, 
62 Pac. 81; Muhlenberg v. Tacoma, 25 
Wash. 36, 64 Pac. 925; Westland Pub. 
Co. v. Royal, 36 Wash. 399, 78 Pac. 1096; 
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Johnson v. Conner, 48 Wash. 431, 93 Pac. 
914; Coffman v. Spokane Chronicle Pub. 


Co., 65 Wash. 1, 117 Pac. 596, Ann. Cas. 
1913B, 636; Forster v. Razink, 46 Wash. 
692, 91 Pac. 252; State ex rel. Williams 
v. Superior Court, 91 Wash. 40, 157 Pac. 
28; Carnation Lumber & Shingle Co. v. 
Tolt Land Co., 103 Wash. 633, 175 Pac. 

331. 

Oreditors: See Remington's Digest, 
Parties, § 35; Thompson v. Huron Lum. 
Co., 4 Wash. 600, 30 Pac. 741, 31 Pac. 
25; State ex rel. Arthur Mach. Co. v. 
Superior Court, 7 Wash. 77, 34 Pac. 430; 
Churchill v. Stephenson, 14 Wash. 620, 45 
Pae. 28. 

Grounds: See Remington's Digest, 
Parties, § 36; Bissell v. Taylor, 7 Wash. 
Ri, 35 Pac. 68; Boardman v. Hager, 24 
Wash. 487, 64 Pac. 724. 


Time for Intervention: See Remington’s 
Digest, Parties, § 37; Thompson v. Huron 
Lumber Co., 4 Wash. 600, 30 Pac. 741, 31 
Pac. 25; Seattle & Northern R. Co. v. Bow- 
man, 53 Wash. 416, 102 Pac. 27; Longmire 
v. Yakima Highlands Irrigation & Land 
Co., 95 Wash. 302, 163 Pac. 782; Mountain 
Timber Co. v. Lumber Insurance Co., 99 

Nash. 243, 169 Pac. 591. See, also, Nevin 

v. Pacific Coast & Norway Packing Co., 

105 Wash. 192, 177 Pac. 739. 


Necessity for Leave of Court: See Rem- 

ington's Digest, Parties, § 38: Wiseman 
v. Eastman, 21 Wasb. 163, 57 Pac. 398; 
“pegs Anderson, 62 Wash. 552, 114 
ac. , 


Rights and Liabilities and Proceedings: 
See Remington’s Digest, Parties, §§ 39, 
40; Fairfield v. Binnian, 13 Wash. 1, 42 
Pac. 632; State ex rel. Krisch v. Superior 
Court, 36 Wash. 91, 78 Pac. 461; Schnebly 
v. Rehmke, 78 Wash. 565, 139 Pac. 596. 


9203. Practice in Intervention. 


The dismissal of an action for the can- 
cellation of a note and mortgage does 
not affect an intervener’s right as holder 
to foreclose under this section and sec- 
tion 303, requiring the court to determine 
the rights of the intervener at the same 
time the action is decided: Pickle v. An- 
derson, 62 Wash. 552, 114 Pac. 177. 


Rights of contract creditors to inter- 
vene in equity. 3 Ann. Cas, 1091. 
Right of claimant of attached prop- 
erty to intervene. 18 Ann, Cas. 

594; 23 L. R. A. (N. 8.) 536. 


Right of adverse claimant to inter— 
vene in action for partition. 20 
Ann. Cas. 82. l 

Right of state to intervene and con- 
test appointment of administrator 
of intestate estate. Ann. Cas. 
1913C, 1033. 

Right of bankrupt or creditors of 
bankrupt to intervene in an action 
to which the trustee is a party 
L. R. A. 1916C, 639. 


Right of creditor of individuai part- 
ner or of his estate to intervene in 
proceedings for the settlement of 
the affairs of the partnership. 
L. R. A. 1917B, 1047. 

Right of one creditor to intervene in 
another creditor's action after the 
bigot for beginning such action 

as expired. L. R. A. 1917D, 885. 

Right of third person to intervene in 
divorce proceedings. Ann. Cas. 
1913E, 429. | 

Right of surety to intervene in an 
action against principal, or princi- 
pal in action against surety. 68 
L. R. A. 736. 


When leave is given to intervene, a copy of the intervener’s ccm- 
Plaint shall be served upon the parties to the action or proceedings who 
have not appeared, or publication of a notice of the intervention contain- 
ing a brief statement of the nature of the intervener’s demand shall be 
made in all cases where there are absent or nonresident defendants. 
The notice shall be published in the same manner and for the same length 
of time as prescribed by law for publication of summons. And the com- 
Plaint shall also be served upon the attorneys of the parties who have 
appeared, who may answer or demur to it as if it were an original com- 
plaint. The court shall determine upon the rights of the intervener at 
the same time the action is decided, and if the claim of the party inter- 


t 


vening 18 not sustained, he shall pay all costs incurred by the interven- 
ion; Provided, that no intervention shall be cause for delay in the trial 


i action between the original parties thereto. IL. 77, p. 7, 8 24; 


“d 81, § 24: 2 H. C., 8 157. 
Cited 3 


Wash 568. 4 Wash. 606; 13 Wash. 4; 62 Wash. 356 ; 65 Wash. 6; 71 Wash. 439; 78 
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CHAPTER V. 
VENUE OF ACTIONS, 


§ 204. Actions to be Commenced Where Subject is Situated. 
Actions for the following causes shall be commenced in the county in 
which the subject of the action, or some part thereof, is situated :— 

1. For the recovery of, for the possession of, for the partition of, for 
the foreclosure of a mortgage on, or for the determination of all ques- 
tions affecting the title or for any injuries to real property; 

2. All questions involving the rights to the possession or title to any 
specific article of personal property; in which last mentioned class of 
cases damages may also be awarded for the detention and for injury to 


such personal property. 


L. 54, p. 133, §13; L. 60, p. 7, §15; L. 69, 


p. 12, 8 48; L. 77, p. 11, § 48; Cd. 81, 847; 2 H. C., 9 158. 


See supra, § 32, venue of actions in certain cases. 


Cited in 2 Wash. 120, 121; 3 Wash. 517; 
4 Wash. 656, 657; 5 Wash. 641; 6 Wash. 
347; 13 Wash. 608; 16 Wash. 400; 18 
Wash. 3; 23 Wash. 578; 55 Wash. 329; 
62 Wash. 13, 20; 69 Wash. 132; 82 Wash. 
359; 104 Wash. 274; 108 Wash. 668. 


County or District, Under Territorial 
Laws: See Remington's Digest, Venue, 
§ 1; Wood v. Mastick, 2 W. T. 64, 3 Pac. 
612; McLeod v. Ellis, 2 Wash. 117, 26 Pac. 
76. 

This section is general, applying to 
actions against counties; hence such an 
action against two counties is local and 
properly brought in the county where the 
land was situated, notwithstanding that 
neither the common law, nor any express 
statute, authorized an action against a 
„ounty beyond its limits: State ex rel. 
King County v. Superior Court, 104 Wash. 
268, 176 Pac. 352. 


Actions Relating to Real Property, When 
Local: See Remington's Digest, Venue, 
§ 3; Wood v. Mastick, 2 W. T. 64, 3 Pac. 
612; MeLeod v. Ellis, 2 Wash. 117, 26 
Pac. 76; Reese v. Murman, 5 Wash. 373, 
31 Pae. 1027; State ex rel. Collins v. 
Superior Court, 13 Wash. 187, 43 Pac. 19; 
Seymour v. La Furgey, 47 Wash. 450, 92 
Pac, 267. 


When Transitory: See Remington's Di- 
gest, Venue, § 3; Morgan v. Bell, 3 Wash. 
554. 28 Pac. 925. 16 L. R. A. 614; Smith 
v. Allen, 8 Wash. 1, 50 Pac. 783; State 
ex rel. Seougale v. Superior Court, 59 
Wash. 328, 104 Pac. 607, 133 Am. St. Rep. 
1030; Rosenbaum v. Evans, 63 Wash. 506, 
115 Pac. 1054; Wilson v. Mills, 91 Wash. 
71, 157 Pae. 467; State ex rel. Martin v. 
Superior Court, 97 Wash. 358, 166 Pac. 
630, L. R. A. 1917F, 905. 

Incidentally Affecting Lands in Another 
County: See Remington’s Digest, Venue, 
§3: Carkeek v. Boston Nat. Bank of 
Seattle, 16 Wash. 399, 47 Pac. 884; Shep- 


pard v. Coeur d’Alene Lumber Co., 62 
Wash. 12, 112 Pac. 932, Ann. Cas. 1912C, 
909, 44 L. R. A. (N. S.) 267. 


Two mortgages securing the same debt, 
but covering land in different counties, 
may properly be foreclosed in either 
county: Commercial] Nat. Bank of Seattle 
v. Johnson, 16 Wash. 536, 48 Pac. 267. 


When the superior court may have juris- 
diction of a len foreclosure filed in an- 
Other county, where there was no de- 
mand for a removal of the trial in view 
of sections 204, 208: Barbour v. Hodge, 99 
Wash. 578, 170 Pac. 115. 

An action by a tenant in common to 
recover an interest in land in possession 
of her cotenant holding adversely involves 
the title and right of possession, and must 
be tried in the state in which the property 
is situated: Daniel v. Daniel, 106 Wash. 
659, 181 Pac. 215. 


Local or Transitory Nature of Action in 
General: See Remington’s Digest, Venue, 
$$ 2, 4, 5; North Yakima v. Superior 
Court, 4 Wash. 655, 30 Pac. 1053; State 
ex rel. Campbell v. Superior Court, 
Wash. 306, 34 Pac. 1103; State ex rel. 
Mecker v. Superior Court, 13 Wash. 607, 
43 Pac. 887, 46 Pac. 342; Waldron v. 
Canadian Pac. R. Co., 22 Wash. 253, 60 
Pac. 653; Stiles v. James, 2 W. T. 194, 
2 Pac. 188; State ex rel. Peterson v. Su- 
perior Court, 5 Wash. 639, 32 Pac. 553: 
Overbeck v. Calligan, 6 Wash. 342, 33 
Pac. 825. 


Any superior court of the state has gen- 
eral jurisdiction over the subject matter 
of an action to foreclose a lien for the 
construction of a ship, regardless of tae 
situs of the ship, and notwithstanding this 
section, provides that actions involving 
the title to any specific personal property 
shall be commenced in the county in 
which the property is situated; sinee the 
venue may be changed by consent, or the 
objection waived by a general appearance: 
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State ex rel. Christensen v. Superior 
court, 108 Wash. 666, 185 Pac. 623. 


Actions Arising Out of the Jurisdiction 
Between Nonresidents: See Remington’s 
Digest, Venue, §§ 9, 9-1; Hunter v. Wenat- 
chee Land Co., 36 Wash. 541, 79 Pac. 40; 
Revnolds v. Day, 79 Wash. 499, 140 Pac. 
el. L. R. A. 1916A, 432, 5 N C. C. A. 
1: Whitman County v. United States 
Fidelity & Guaranty Co., 49 Wash. 150, 
94 Pae. 906; State ex rel. Keyes v. Su- 
perior Court, 103 Wash. 402, 174 Pac. 646. 
For text treatment of “Venue,” see 
27 R. O. L. 776. 


Forum in which action must be 


brought for damages to realty. 3 
Ann. Cas. 344; 21 Ann. Cas. 1314; 
Ann. Cas. 1913E, 597. 

Venue of condemnation proceedings 
as to land located in more than one 
county. 19 Ann. Cas. 984. 

Venue of action to set aside transfer 
of realty within state as in fraud 
of creditors. Ann, Cas, 1913D, 663. 

County in which action must be 
brought to set aside contract for 
sale of realty. 3 Ann. Cas. 727. 

Venue of action to recover shares of 
corporate stock. Ann. Oas. 1913D, 
506. 


9205. Actions to be Tried Where Cause Arose. 
Actions for the following causes shall be tried in the county where 
the cause, or some part thereof, arose :— 

1. For the recovery of a penalty or forfeiture imposed by statute; 

2. Against a public officer, or person specially appointed to execute his 
duties, for an act done by him in virtue of his office, or against a person 
who, by his command or in his aid, shall do anything touching the duties 
of such officer. [Cf. L. 54, p. 33, §14; L. ’60, p. 7, §16; L. 69, p. 12, 
919; L. 77, p. 11, §49; Cd. 81, §48; 2 H. C., §159.] 


Cited in 2 Wash. 120; 18 Wash. 3; 
112 Wash. 576. 


Proper county for place of trial of 
action against public officer for 
tort. Ann. Cas, 1912C, 345. 


§206. Venue of Actions Against Private Corporations. 
An action against a corporation may be brought in any county where 


the corporation transacts business or transacted business at the time the 
cause of action arose; or in any county where the corporation has an 
ofice for the transaction of business or any person resides upon whom 
process may be served against such corporation. unless otherwise pro- 


vided in this code. [L. 09, p. 69, §1. Cf. L. 54, p. 220, § 494; L. 60, 
p. 101, § 488; L. ’69, p. 13, § 50; L. 77, p. 11, § 50; Cd. 81, § 49; 2 H. C., 


$ 160.] 


Cited in 4 Wash. 658; 10 Wash. 149, 150; 
l4 Wash. 205; 23 Wash. 519; 24 Wash. 
13; 40 Wash. 447; 42 Wash. 453; 43 
Wash. 375; 48 Wash. 148; 54 Wash. 528; 
1— Wash. 191; 73 Wash. 68; 74 Wash. 
71: 79 Wash. 447; 86 Wash. 662: 109 
beg 406; 110 Wash. 196; 113 Wash. 


12 è 


What is Transacting Business in This 
See Remington's Digest, Corp., 
263. Lee v. Fidelity Storage & Trans- 
fer (o. 51 Wash. £08, 98 Pac. 658; Arrow 
lumber & Shingle Co. v. Union Pac. R. 
H Wash. 629, 102 Pac. 650; Collins v. 
3 Lumber Co., 54 Wash. 524, 103 Pac. 
8 1, P. worth v, MeDonald, 67 Wash. 
8 P ac. 984; Strandall v. Alaska Lum- 
e age 73 Wash, 67, 131 Pac. 211; State 
acer Seattle & Lake Washington Water- 
150 De. V. Superior Court, 86 Wash. 657, 
ac. 1149. See, also, Alaska Pace. 
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Nav. Co. v. Southwark Foundry & Mach. 
Co., 104 Wash. 346, 176 Pac. 357; Gerrick 
& Gerrick Co. v. Llewellyn, 105 Wash. 98, 
177 Pac. 692; Grams v. Idaho National 
Harvester Co., 105 Wash. 602, 178 Pac. 
815; Cohagen v. Big Bend Land Co., 109 
Wash. 404, 186 Pac. 1070; Watson v. Ore- 
gon Moline Plow Co., 113 Wash. 110, 193 
Pac. 222. 


This section is applicable to original 
actions, and does not relate to garnish- 
ment proceedings in which the corporation 
is made a garnishee defendant: Title 
Guarantee & T. Co. v. Seattle Theater 
Co., 23 Wash. 517, 63 Pae. 212. 


This section does not require the fact 
to be affirmatively alleged, nor make a 
complaint demurrable for want of juris- 
diction, where the fact does not appear 
on its face, since jurisdiction will in such 
case be presumed: Peterson v. Pantheon 
Lumber Co., 62 Wash. 189, 113 Pac. 562. 
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Under this section, the court has no 
jurisdiction to enter judgment where the 
action was brought in the wrong county: 
Richman v. Wenaha Co., 74 Wash. 370, 
133 Pac. 467. 


The fact that a foreign corporation has 
personal property in this state cannot be 
considered in aid of jurisdiction by service 
of summons in an action to recover a 
judgment in personam: Macario v. Alaska 
Gastineau Mining Co.. 96 Wash, 458, 165 
Pac. 73, L. R. A. 1917E, 1152. 
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Under this section, the superior court 
has no jurisdiction of the subject matter 
of an action against a foreign corporation 
commenced in a county wherein the com- 
pany has no agent, by service upon à 
statutorv agent in another county: Ham- 
mel v. Fidelity Mutual Aid Assn., 42 
Wash. 448, 85 Pac. 35. 


Locality of venue in an action in 
state court against foreign corpo- 
ration. 70 L. R. A. 691. 


§ 207. Venue in Cases not Before Specified. 
In all other cases the action must be tried in the county in which 


the defendants, or some of them, reside at the time of the commencement 
of the action, or may be served with process, subject, however, to the 
power of the court to change the place of trial, as provided in the next 
two succeeding sections. [Cf. L. 54, p. 133, §15; L. ’60, p. 7, § 17; L. 69, 
p. 13, §51; L. 75, p. 5, § 6; L. 77, p. 11, §51; Cd. 81, § 50; L. 91, p. 71, 


§1; 2 H. C., §161.] 
See notes to next section. 


Cited in 5 Wash. 291; 10 Wash. 149, 
150; 13 Wash. 608; 14 Wash. 116; 18 
Wash. 3; 61 Wash. 682; 66 Wash. 323; 
67 Wash. 324; 79 Wash. 447; 97 Wash. 
361; 106 Wash. 322, 324; 111 Wash. 196; 
112 Wash. 576. 


Upon application for a change of venue 
on the ground that the action is not 
commenced in the county of the defend- 
ant’s residence, under these sections the 
plaintiff may controvert the defendant’s 
allegations as to their residence: Critler 
v. Jacobson & Lindstrom, 66 Wash. 322, 
119 Pac. 819; Agens v. Powell, 79 Wash. 
131, 139 Pac. 873. 

This section provides for two classes 
of defendants, namely, all those having 
a place of residence in same county within 
the state, and all those who are not resi- 


dents of the state: Kennedy v. Derrickson, 
5 Wash. 289, 31 Pac. 766. 


This, and section 208, have no epplica- 
tion to actions against corporations, such 
actions being governed by the provisions 
of section 206 prescribing in what countics 
actions against corporations mav be com- 
menced: McMaster v. Advance Thresher 
Co., 10 Wash. 147, 38 Pac. 670. 


Constitutional right of defendant to 
be sued in the county of his resi- 
dence. Ann, Cas. 1912C, 614. 


When may local venue be disregarded 
upon ground that action or proceed- 
ing is ancillary or incidental. 
L. R. A. 1916D, 1134. 


Venue of action to recover rent of 
realty. Ann. Cas. 1912C, 914. 


§ 208. Proceeding When Action Commenced in Wrong County. 
If the county in which the action is commenced is not the proper 


county for the trial thereof, the action may, notwithstanding, be tried 
therein, unless the defendant, at the time he appears and demurs ‘or 
answers, files an affidavit of merits, and demands that the trial be had 
in the proper county. [Cf. L. 75, p. 5, §7; L. 77, p. 11, §51; Cd. ’81, 
$ 50; L. 91, p. 71, §1; 2 H. C., § 162. ] 


Cited in 5 Wash. 291. 519. 521; 10 Wash. 
149, 150; 15 Wash. 367; 26 Wash. 404; 
45 Wash. 29; 61 Wash. 682; 67 Wash. 
323, 324; 74 Wach. 382, 439; 97 Wash. 
361; 98 Wash. 566; 99 Wash. 588; 106 
Wash. 322. 324: 108 Wash. 670: 110 Wash. 
52—55; 112 Wash. 576; 113 Wash. 247. 

CHANGE OF VENUE OR PLACE OF 
TRIAL—Power and Duty of Court in Gen- 
eral: See Remington’s Digest, Venue, 
$g 10, 11: State ex rel. (lark v. Neal, 
19 Wash. 642, 54 Pac. 31; State ex rel. 
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Wyman, Partridge & Co. v. Superior Court, 
40 Wash. 443, 82 Pac. 875, 111 Am. St. 
Rep. 915, 5 Ann. Cas, 775, 2 L. R. A. 
(N. S.) 568; State ex rel. Howell v. Sn- 
perior Court. 82 Wash. 356, 144 Pac. 291: 
State ex rel. Port Blakely Mill Co. v. 
Superior Court. 9 Wash. 673, 38 Pac. 155. 


Right of Defendant to Change —In Gen- 
eral: See Remington’s Digest, Venue. 
§ 12: State ex rel. Allen v. Superior Court. 
9 Wash. 668, 38 Pae. 206: State ex rel. 
Meeker v. Superior Court, 13 Wash. 607, 
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43 Pac. 887, 46 Pac. 342; Seymour v. 
La Furgey, 47 Wash. 450, 92 Pac. 267; 
State ex rel. Scougal v. Superior Court, 
55 Wash. 328, 104 Pac. 607, 133 Am. St. 
Rep. 1030; English v. Gibbons, 79 Wash. 
210, 140 Pac. 322; Wilson v. Mills, 91 Wash. 
71, 157 Pac. 467; State ex rel. Martin 
r. Superior Court, 97 Wash. 358, 166 Pac. 
630, L. R. A. 1917F, 905; Pfueller v. Supe- 
rior Court, 14 Wash. 115, 44 Pac. 123; Ba- 
chelor v. Bachelor, 30 Wash. 639, 71 Pac. 
193; Smith v. Allen, 18 Wash. 1, 50 Pac. 
783, 63 Am. St. Rep. 864, 39 L. R. A. 
92. See, also, Carr v. Remele, 74 Wash. 
380, 133 Pac. 593. 


See, also, Right to change—Residence of 
defe ndant—Application—Power of court: 
Stat e ex rel. McWhorter v. Superior Court, 
lui Wash. 574, 192 Pac. 903; State ex rel. 
Redlinger v. Superior Court, 113 Wash. 
cH, 193 Pac. 676; State ex rel. Russell v. 
Superior Court, 113 Wash. 253, 193 Pac. 
678. 

Under sections 207 and 208, where suit 
is commenced in one county and service 
had upon defendant there, he may, upon 
fling an affidavit of merits and showing 
that he is a resident of another county, 
have the place of trial changed to the 
county of h 
nekson, 5 Wash. 289, 31 Pac. 766. 

A defendant is not entitled to a change 
of venue under this section, on a mere 
= that, being a newcomer in the 
state, he intended to reside in another 
county without ever having declared a 
residence or engaged in business therein: 
og v. Remele, 74 Wash. 380, 133 Pac. 


Sections 207—209, grant a right inde- 

pendent of the merits, the assertion of 
which, under undisputed facts, ousts the 
court of jurisdiction to hear and deter- 
mine the cause: State ex rel. Martin v. 
Superior Court, 97 Wash. 358, 166 Pac. 
630, L. R. A. 1917F, 905. 


Defendant’s motion for a change of. 


"enue to the county of his residence, as 
a matter of right under section 208, is 
not affected by a further motion for the 
change on the ground of convenience of 
Witnesses, under section 209, and there 
being no dispute as to his residence, the 
change should be granted without passing 
on the controverted facts as to conveni- 
ence of witnesses: State ex rel. Owen v. 
Superior Court, 110 Wash. 49, 187 Pac. 708. 

— Codefendants: See Remington’s Di- 
get, Venue, $ 13; MeAllister v. Territory, 
ne T. 360; State ex rel. Campbell v. 
9 Court, 7 Wash. 306, 34 Pac. 1103; 
Wat ex rel. Allen v. Superior Court, 9 
den 668, 38 Pac. 206; State ex rel. 
Can rt & Holmes Drug Co. v. Superior 

67 Wash. 321, 121 Pac. 460. 


Bar on of Court: See Remington’s 
Blake): Venue, § 14; State ex rel. Port 
7 Mill co. v. Superior Court, 9 


is residence: Kennedy v. Der- 


Wash. 673, 38 Pac. 155; State v. Straub, 
16 Wash. 111, 47 Pac. 227; English v. 
Gibbons, 79 Wash. 210, 140 Pac. 322; Cul- 
bertson v. Gilbert Hunt Co.,79 Wash. 446, 
140 Pac. 548. See, also, State ex rel. 
Schlosberg v. Superior Court, 106 Wash. 
320, 179 Pac. 865; State ex rel. Conley v. 
Superior Court, 106 Wash. 569, 181 Pac. 50. 


Affidavits for Change—Requisites in 
General: See Remington’s Digest, Venue, 
§ 21; State ex rel. Allen v. Superior 
Court, 9 Wash. 668, 38 Pac. 206: Stahl 
v. Schwartz, 67 Wash. 25, 120 Pac. 856; 
State ex rel. Stewart & Holmes Drug Co. 
v. Superior Court, 67 Wash. 321, 121 Pac. 
460; Garvey v. Skamser, 69 Wash. 259, 
124 Pae. 688; State ex rel. Poussier v. 
Superior Court, 98 Wash. 565, 168 Pac. 
164. 

See, also, Prejudice of Judge—Affi- 
davits: State ex rel. Dunham v. Superior 
Court, 106 Wash. 507, 180 Pac. 481. 


Affidavits for change—Requisites—Ap- 
pearance: State ex rel. Redlinger v. Su- 
perior Court, 113 Wash. 244, 193 Pac. 676. 


Waiver of Change: See Remington’s Di- 
gest, Venue, $ 23; Kennedy v. Derrickson, 
5 Wash. 289, 31 Pac. 766; State ex rel. 
Allen v. Superior Court, 9 Wash. 668, 38 
Pac. 206; State ex rel. Stockman v. Su- 
perior Court, Spokane County, 15 Wash. 
366, 46 Pac. 395. 


See, also, Waiver of change—Meoting 
issue of counter-affidavits: State ex rel. 
Russell v. Superior Court, 113 Wash. 253, 
193 Pac. 678. 

Consent to issue of privilege: State 
ex rel. Russell v. Superior Court, 113 
Wash. 253, 193 Pac. 678. 

Submission — General appearance: 
State ex rel. Redlinger v. Superior Court, 
113 Wash. 244, 193 Pac. 676. 


Jurisdiction and Proceedings After 
Change or Refusal: See Remington's Di- 
gest, Venue, § 24; State ex rel. Stockman 
v. Superior Court, Spokane County, 15 
Wash. 366, 46 Pac. 395 (overruled in state 
ex rel. Miller v. Superior Court, 40 Wash. 
555, 82 Pac. 875, 111 Am. St. Rep. 925, 
2 L. R. A. (N. S.) 395); State ex rel. Hub- 
bard v. Superior Court, King County, 24 
Wash. 438, 64 Pac. 727; State ex rel. Wy- 
man, Partridge & Co. v. Superior Court, 
40 Wash. 443, 82 Pac. 875, 111 Am. St. 
Rep. 915, 5 Ann. Cas. 775, 2 L. R. A. 
(N. S.) 568; Seaton v. Cook, 45 Wasa. 
27, 87 Pac. 914; State ex rel. Moore v. 
Superior Court, 70 Wash. 362, 126 Pac. 926. 


See, also, Diseretion— Review: State ex 
rel. Schlossberg v. Superior Court, 106 
Wash. 320, 179 Pac. 865; State ex rel. Con- 
ley v. Superior Court, 106 Wash. 569, 181 
Pac. 50. 


Power of court to order change of 
venue in absence of statute. 21 
Ann. Cas. 1068. 
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venue made after trial of cause. 8 
Ann, Oas. 758. 

County chargeable with expense of 
trial in case of change of venue. 
Ann. Oas. 1913B, 187. 


Right to change of venue as against 
a municipality. Ann. Cas, 1914C, 
107; Ann. Cas. 1918E, 565. 


Timeliness of motion for change of 


§ 209. Grounds Authorizing Change of Venue. 
The court may, on motion, in the following cases, change the place 

of trial, when it appears by affidavit or other satisfactory proof,— 

1. That the county designated in the complaint is not the proper 
county; or 

2. That there is reason to believe that an impartial trial cannot be had 
therein; or 

3. That the convenience of witnesses or the ends of justice would be 
forwarded by the change; or 

4. That from any cause the judge is disqualified; which disqualification 
exists in either of the following cases: In an action or proceeding to 
which he is a party, or in which he is interested; when he is related to 
either party by consanguinity or affinity within the third degree; when 
he has been of counsel for either party in the action or proceeding. 
[Cf. L. 54, p. 134, §16; L. 69, p. 13, §52; L. 75, p. 6, § 8; L. 77, 


p. 12, 8 52; Cd. 81, 851; 2 H. C., § 163.] 


Change by stipulation: See infra, § 216. 

Cited in 2 Wash. 120; 3 Wash. 695; 10 
Wash. 149; 19 Wash, 13; 40 Wash. 446; 
61 Wash. 682; 64 Wash. 512, 513; 65 Wash. 
314, 315, 630, 631; 66 Wash. 323; 67 Wash. 
324; 69 Wash. 262; 70 Wash. 362; 71 
Wash. 61; 77 Wash. 10; 79 Wash. 447; 
82 Wash. 358, 359, 616; 88 Wash. 349; 97 
Wash. 361; 106 Wash. 324; 108 Wash. 670; 
110 Wash. 52—55; 112 Wash. 576. 


Grounds for Change—Action not brought 
in proper county: See Remington’s Digest, 
Venue, 38 16, 17; State ex rel. Cummings 
v. Superior Court, 5 Wash. 518, 32 Pac. 
547, 771; Kennedy v. Derriekson, 5 Wash. 
289, 31 Pac. 766; Kane v. Kane, 35 Wash. 
517, 77 Pac. 842. 


See, also, Right to change — Residence 
of defendant: State ex rel. Owen v. Su- 
perior Court, 110 Wash. 49, 187 Pac. 708; 
State ex rel. Russell v. Superior Court, 113 
Wash. 253, 193 Pac. 678. | 


Motion based on other grounds— 
Effect: State ex rel. Owen v. Superior 
Court, 110 Wash. 49, 187 Pac. 708. 


Under this section, a trial judge is not 
disqualified from the fact that before 
going on the bench his law firm had rep- 
resented one of the parties in other 
matters; especially where the challenge 
was not made until after the respondent 
had rested his case: Fortson Shingle Co. 
v. Skagland, 77 Wash. 8, 137 Pac. 304. 


This section applies to garnishment pro- 
ceedings; since the statute is in further- 
ance of justice and should be liberallv 
construed: State ex rel. Wyman etc. v. 
Superior Court, 40 Wash. 443, 82 Pac. 875, 
111 Am. St. Rep. 915, 5 Ann. Cas. 775, 
2 L. R. A. (N. 8.) 568. 


Weight of newspaper articles as evi- 
dence of prejudice against accused 
entitling him to caange of venue. 
18 Ann. Cas. 789. 


§ 209-1. Prejudice of Judge—Ohange of Venue. 
No judge of a superior court of the state of Washington shall sit to 


hear or try any action or proceeding when it shall be established, as here- 
inafter provided, that such judge is prejudiced against any party or at- 
torney, or the interest of any party or attorney appearing in such cause. 
In such case the presiding judge shall forthwith transfer the action to 
another department of the same court, or call in a judge from some other 
court, or apply to the governor to send a judge, to try the case; or, if 
the convenience of witnesses or the ends of justice will not be interfered 
with by such course, and the action 1s of such a character that a change 
of venue thereof may be ordered, he may send the case for trial to the 
most convenient court. [L. 11, p. 617, §1.] 
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Cited in 76 Wash. 461; 77. Wash. 9, 632, 
634; 78 Wash. 262, 293; 82 Wash. 421, 422; 
83 Wash. 87, 89; 87 Wash. 605; 88 Wash. 
345, 346, 370; 95 Wash. 511, 647—653; 
94 Wash. 36; 192 Wash. 275; 106 Wash. 
509, 510; 108 Wash. 637; 111 Wash. 283; 
112 Wash. 573. 


Disqualification or Prejudice of Judge: 
See Remington’s Digest, Veuue, § 18; 
State ex rel. Nelson v. Yakey, 64 Wash. 
711, 117 Pae. 265; Bedolfe v. Bedolfe, 
71 Wash. 60, 127 Pac. 594; State ex rel. 
Russell v. Superior Court, 77 Wash. 631, 
138 Pac. 291; State v. Sefrit, 82 Wash. 
520, 144 Pae. 720; State ex rel. How- 
ell v. Superior Court, 82 Wash. 356, 144 
Pae. 291; Cooper v. Cooper, 83 Wash. 
85, 145 Pac. 66; State ex rel. Han- 
nebohl v. Superior Court, 85 Wash. 663, 
149 Pae. 16; State ex rel. Nixon v. Su- 
perior Court, 87 Wash. 603, 152 Pae. 1; 
State ex rel. O’Phelan v. Superior Court, 
88 Wash. 669, 163 Pac. 1078; State ex 
rel. Swan v. Superior Court, 95 Wash. 
510. 164 Pac. 62; State ex rel. Talens v. 
Holden, 96 Wash. 35, 164 Pac. 595; State 
ex rel. Foster v. Superior Court, 95 Wash. 
647, 164 Pac. 198. 

See, also, Prejudice of judge—Right 
to second change—Statutes—Construc- 
tion: State ex rel. Sheehan v. Reynolds, 
111 Wash. 281, 190 Pac. 321. 


Contempt: State ex rel. Cody v. Su- 
perior Court, 112 Wash. 501, 192 Pac. 935. 


Demand for change, consent or refusal, 
and time for demand: See Remington’s 
gest, Venue, § 20; State ex rel. Cum- 
Wai V. Superior Court, King County, 5 
— oee 518, 32 Pac. 451, 771; Rector v. 
State Pen, 26 Wash. 400, 67 Pac. 86; 
* ex rel. Lefebvre v. Clifford, 65 Wash. 
fae 118 Pac. 40; State ex rel. Jones v. 
wit 65 Wash. 629, 118 Pac. 830; Be- 
394. Y. Bedolfe, 71 Wash. 60, 127 Pac. 
Wa State ex rel. Beeler v. Smith, 76 
ash, 460, 136 Pac. 678; Fortson Shingle 
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Co. v. Skagland, 77 Wash. 8, 137 Pac. 
304; State ex rel. Deavers v. French, 78 


Wash. 260, 138 Pac. 869; State ex rel. 


Gourley v. Smith, 78 Wash. 292, 139 Pae. 
60; Nance v. Woods, 79 Wash. 188, 140 
Pac. 323; State ex rel. Stevens v. Su— 
perior Court, 82 Wash. 420, 144 Pac. 539; 
Cooper v. Cooper, 83 Wash. 85, 145 Pac. 66; 
State ex rel. Nixon v. Superior Court, 87 
Wash. 603, 152 Pac. 1; State ex rel, Talens 
v. Holden, 96 Wash. 35, 164 Pae. 595; 
State ex rel. Poussier v. Superior Court, 
98 Wash. 565, 168 Pac. 164; State ex rel. 
Farmer v. Bell, 101 Wash. 133, 172 Pac. 
221. | 

See, also, Time for demand: State ex 
rel. Dunham v. Superior Court, 106 Wash. 
507, 180 Pac. 481. 

Abortive motion: State ex rel. Dun- 
ham v. Superior Court, 106 Wash. 507, 180 
Pac. 481. 

Prejudice of judge—Time for ap- 
plication: State cx rel. Mead v. Superior 
Court, 108 Wash. 636, 185 Pac. 628. 
Demand for change—Answer or 
demurrer—Necessity: State ex rel. Owen 
i i al Court, 110 Wash. 49, 187 Pac. 

08. 

Hearing and Determination: See Rem- 
ington’s Digest, Venue, § 22; Ward v. 
Moorey, 1 W. T. 104; State ex rel. Nelson 
v. Yakey, 64 Wash. 511, 117 Pac. 265. 

The court may, where an investigation 
is necessary, continue the cause until such 
times as the investigation may be prop- 
erly made: State ex rel. Giles v. French, 
102 Wash. 273, 172 Pac. 1156. 


Having determined to call in another 
judge in the court of original jurisdiction 
he cannot subsequently change the venue 
to another court: State ex rel. Giles v. 
French, 102 Wash. 273, 172 Pac. 1156. 

Right to change of venue on ground 
of bias of judge in absence of ex- 
press statutory provision. 10 Ann. 
Oas. 265. 


Any party to or any attorney appearing in any action or proceeding 
ma Superior court may establish such prejudice by motion supported by 
ifidavit that the judge before whom the action is pending is prejudiced 
anst such party or attorney, so that such party or attorney cannot, or 
lieves that he cannot, have a fair and impartial trial before such judge: 
rovided, further, that no party or attorney shall be permitted to make 
more than one application in any action or proceeding under this act. 


(L. 11, p. 617, $ 2.] 


y ited in 77 Wash. 632, 634; 83 Wash. 
5 85 Wash. 664; 87 Wash. 605; 88 Wash. 
hese 95 Wash. 647; 96 Wash, 36: 
ash. 5 ° ; 
8 09, 510; 108 Wash. 637; 111 
„Jonstitutiona! Provisions—Jury of vici- 
‘Be: See Remington’s Digest, Crim. 


Law, § 29-2; State ex rel. O’Phelan v. 
Superior Court, 88 Wash. 669, 153 Pae. 
1078. 


The last clause must be construed to ap- 
ply only when the accused expressly con- 
sents to he tried in another county: State 
ex rel. Howard v. Superior Court, 88 
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Wash. 344, 153 Pac. 7. See, also, State v. 
Reese, 112 Wash. 507, 192 Pac. 934. 

This section permits of an affidavit upon 
information and belief: State ex rel. Dun- 
ham v. Superior Court, 106 Wash. 507, 
180 Pac. 481. 

Where a motion for change of venue, 
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(Tite II 


second motion thereupon filed is not an 
abandonment of the first, within the stat- 
ute prohibiting more than one application; 
since, if well taken, the first should have 
been granted, and if not well taken, }t 
was abortive and of no legal effect: State 
ex rel. Dunham v. Superior Court, 106 


granted without notice, was vacated, a Wash. 507, 180 Pac. 481. 


§ 210. To What Venue Changed—Only One Allowed. 


If a motion for a change of the place of trial be allowed, the change 
shall be made to the county where the action ought to have been com- 
menced, if it be for the cause mentioned in subdivision 1 of section 209, 
and in other cases to the most convenient county where the cause alleged 
does not exist. Neither party shall be entitled to more than one change 
of the place of trial, except for causes not in existence when the first 
change was allowed. [L. 69, p. 14, § 53; L. 77, p. 12, § 53; Cd. ’81, § 52: 
2 H. C., § 164.] 


Cited in 64 Wash. 512, 513; 65 Wash. 
314, 315, 630, 631; 69 Wash. 262; 70 
Wash. 362; 71 Wash. 61; 82 Wash. 358. 


Number of times party is entitled to 
change of venue. 7 Ann. Cas. 304. 


§ 211. Change to Newly Created County. 

Any party in a civil action pending in the superior court in a county 
out of whose limits a new county, in whole or in part, has been created, 
may file with the clerk of such superior court an affidavit setting fortn 
that he is a resident of such newly created county, and that the venue of 
such action is transitory, or that the venue of such action is local, and 
that it ought properly to be tried in such newly created county; and 
thereupon the clerk shall make out a transcript of the proceedings 
already had in such action in such superior court, and certify it under 
the seal of the court, and transmit such transcript, together with the 
papers on file in his office connected with such action, to the clerk of the 
superior court of such newly created county, wherein it shall be pro- 
ceeded with as in other cases. [Cf. L. 54, p. 377, §2; L. ’69, p. 14, § 54; 
L. 77, p. 12, 8 54; Cd. 81, § 53; L. 91, p. 72, §2; 2 H. C., § 165. 

Cited in 71 Wash. 439. 


§ 215. Transmission of Record on Change — Costs. 

When an order is made transferring an action or proceeding for trial 
the clerk of the court must transmit the pleadings and papers therein to 
the court to which it is transferred. The costs and fees thereof, and of 
filing the papers anew, must be paid by the party at whose instance the 
order was made, except in the cases mentioned in subdivision 1, section 
209, in which ease the plaintiff shall pay costs of transfer. The court to 
which an action or proceeding is transferred has and exercises over the same 
the like jurisdiction as if it had been originally commenced therein. 
[L. 69, p. 14, §§ 55, 56; L. 75, p. 7, §10; L. 77, p. 12, §55; Cd. 81. 
8 54; 2 H. C., § 166.] 


Cited in 25 Wash. 348; 82 Wash. 358, 
360; 88 Wash. 349. 


Under this seetion, an information is 
amendable by the prosecuting attorney, 
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on leave of the court of another county As to sufficient stipulation showing par- 
tu which the prosecution has been trans- ties had agreed to change of venue, see 
ferred: State v. Lyts, 25 Wash. 347, 65 Kane v. Kane, 35 Wash. 517, 77 Pac. 842. 
Pae. 530. 


§ 216. Change by Stipulation. 

Notwithstanding the provisions of section 209, all the parties to the 
action by stipulation in writing or by consent in open court entered in 
the records may agree that the place of trial be changed to any county 
of the state, and thereupon the court must order the change agreed upon. 
[L. 77, p. 18, 8 56; Cd. 81, §55; 2 H. C., § 167. 

Cited in 61 Wash. 683; 108 Wash. 670. 


9217. Effect of Neglect of Moving Party. 

If such papers be not transmitted to the clerk of the proper court 
within the time prescribed in the order allowing the change, and the de- 
lay be caused by the act or omission of the party procuring the change, 
the adverse party, on motion to the court or judge thereof, may have the 
order vacated, and thereafter no other change of the place of trial shall 
be allowed to such party. [Cf. L. 54, p. 135, §21; L. ’69, p. 15, 8 57; 
L. 77, p. 13, §57; Cd. 81, §56; 2 H. C., 8 168. 

See notes to § 208, supra. 


9218. When Change Deemed Complete. 

Upon the filing of the papers with the clerk of the court to which 
the cause is transferred, the change of venue shall be deemed complete, 
and thereafter the action shall proceed as though it had been commenced 
in that court. [L. 54, p. 135, § 22; L. ’69, p. 15, § 58; L. ’77, p. 13, § 58; 
Cd. 81, $57; 2 H. C., § 169.) 


$219. Clerk must Certify Entries With Transcript. 
The clerk of the court must also transmit with the original papers, 
Where an order is made changing the place of trial, a certified transcript of 


all record entries up to and including the order for such change. [L. 77, 
P. 13, § 59; Cd. 81, §58; 2 H. C., §170.] 


CHAPTER VI. 
MANNER OF COMMENCING ACTIONS. 


§220. Service of Summons. 


Civil actions in the several superior courts of this state shall be com- 
menced by the service of a summons, as hereinafter provided, or by filing 
‘complaint with the county clerk as clerk of the court: Provided, that 
‘less service has been had on the defendant prior to the filing of the 
“mplaint, the plaintiff shall cause one or more of the defendants to be 
*rved personally, or commence service by publication within ninety days 
ftom the date of filing the complaint. IL. 93, p. 407, §1; L. 95, 

d. 170, 81.] 
Cited in 10 Wash. 449; 12 Wash. 686; 621; 31 Wash. 319; 34 Wash. 544; 35 


ne 22. 629; 20 Wash. 397; 21 Wash. Wash. 111; 40 Wash. 522; 44 Wash. 284; 
> 27 Wash, 249, 330, 346; 30 Wash. 60 Wash. 620; 71 Wash. 121; 78 Wash. 473; 
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80 Wash. 377; 90 Wash. 673—675; 92 Wash. 
526; 98 Wash. 647; 105 Wash. 196; 110 
Wash. 256; 111 Wash. 675. 

This act entitled “An act to provide for 
the manner of commencing civil actions in 
the superior courts, and bringing the same 
to trial,’ does not violate the constitu- 
tional inhibition against more than one 
subject being embraced in any bill: Mc- 
Master v. Advance Thresher Co., 10 Wash. 
147, 38 Pac. 670. 


Under this section a delay of three 
years in filing the complaint after com- 
mencement of the action by the service 
of summons and copy of the complaint 
does not deprive the court of jurisdiction 
to enter a default judgment: First Na- 
tional Bank v. Dudley, 80 Wash. 376, 141 
Pac. 884. 


A cause is pending after service of sum- 
mons and after answer served and filed. 
even if the complaint is not filed, under 
this section and section 238, providing 
that a court acquires jurisdiction from the 
time of the commencement of the action 
by service of summons or by the filing of 
a complaint: Longmore v. Puget Sound 
Traction, L. & P. Co., 78 Wash. 468, 139 
Pac. 191. 


Laws of 1893, page 407, repeals all for- 
mer laws providing for the commencement 
of actions by the filing of a complaint: 
McMaster v. Advance Thresher Co., 10 
Wash. 147, 38 Pac. 760. 


But it does not repeal section 171, vol- 
ume 2, Hill’s Code, in so far as concerns 
writs of attachment to be issued after the 
commencement of the action, by filing of 
the complaint: Cosh-Murray Co. v. Tut- 
tich, 10 Wash. 449, 38 Paec. 1134; Sehwa- 
bacher Bros. & Co. v. Abrahams Grocery 
Co., 14 Wash. 225, 44 Pac. 257. 


This section does not apply to spe7ial 
proceedings authorized by section 1015, 
infra; Smith v. Ormsby, 20 Wash. 396, 55 
Pac. 570, 72 Am. St. Rep. 110. 


Immunity of a nonresident from the 
service of summons, claimed by him on 
the ground that he was temporarily in 
this state, not established when: Ground- 
water v. Town, 93 Wash. 384, 160 Pac. 
1055. 


Nature and Necessity, in General: See 
Remington's Digest, Process, § 11; Osborne 
& Co. v. Columbia ete. Corporation, 9 
Wash. 666, 38 Pac. 160; Neff v. Neff, 32 
Wash. 82, 72 Pac. 1011; Interior Ware- 
house Co, v. Hays, 91 Wash. 507, 158 Pac. 
99. 

A court cannot acquire jurisdiction of 
the person of a defendant by reason of 
his having personal knowledge of the suit, 
when he was not served with process, and 
made no appearance: Bennett v. Supremo 
Tent ete. Maccabees, 40 Wash. 431, 82 
Pac. 744, 2 L. R. A. (N. S.) 389. 
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Proceedings Constituting Commence- 
ment: See Remi nis Digest, Action, 
§31; Powell v. Nolan, 27 Wash. 318, 67 
Pac. 712; State ex rel. Bitteneouer v. Gor- 
don, 8 Wash. 488, 36 Pac. 498; Brier v. 
Traders’ Nat. Bank, 24 Wash. 695, 64 Pac. 
831; State ex rel. Quincy v. Collins, 31 
Wash, 564, 72 Pac. 98; Snohomish Land 
Co. v. Blood, 40 Wash. 626, 82 Pac. 933; 
State v. Nicoll, 40 Wash. 517, 82 Pac. 895; 
Fuhrman v. Power, 43 Wash. 533, 86 Pac. 
940; McPhee v. Nida, 60 Wash. 619, 111 
Pac. 1049; Blinn v. Grindle, 71 Wash. 120, 
127 Pac. 840; City Sash & Door Co. v. 
Bunn, 90 Wash. 669, 156 Pac. 854, Ann. 
Cas. 1918B, 31. 


See, also, Service of summons without 
filing complaint—Statutes: State ex rel. 
Teeter v. Superior Court, 110 Wash. 255. 
188 Pac. 391. 


Service and publication of sum- 
mons: Burns v. Stolze, 111 Wash. 392, 
191 Pac. 642. 


Amendment of complaint—VJuris- 
diction—Change in form of action—D)- 
vorce: Schwarzmiller v. Schwarzmiller, 11) 
Wash. 672, 191 Pac. 808. 


Premature Commencement: See Reming- 
ton’s Digest, Action, § 29; Rockford Shoe 
Co. v. Jacob, 6 Wash. 421, 33 Pae. 1057; 
Mitchel] v. Matheson, 23 Wash. 723, 65 
Pac. 564; Fernald v. Spokane & B. C. 
Tel. etc. Co., 31 Wash. 672, 72 Pac. 462; 
Mann v. Provident Life ete. Co., 42 Wash. 
581, 85 Pac. 56; Greely v. Newcomb, 21 
Wash. 57, 58 Pac. 216; Otto v. Griffin, 54 
Wash. 506, 103 Pac. 789; Keeler v. Parks, 


72 Wash. 255, 130 Pac. 111. See, also, 
Sussman v. Gustav, 109 Wash. 439, 186 
Paec. 882. 


Rights Arising After Commencement of 
Action: See Remington’s Digest, Action, 
$ 30; Lawrence v. Pederson, 34 Wash. 1, 
74 Pac. 1011; Llewellyn Iron Works v. 
Littlefield, af Wash. 86, 132 Pac. 867, 
Ann, Cas. 1915A, 959. 


An accrual after commencement of the 
action will not avail to prevent dismissal: 
Commercial Bank of Tacoma v. Hart, 10 
Wash. 303, 38 Pac. 1114; Augir v. Fores- 
man, 23 Wash. 595, 63 Pac. 201. 


A supplemental complaint for further 
damages arising since the action was com- 
menced is not barred because not filed 
within six months after the original 
breach of the bond: Pacific Bridge Co. v. 
United States Fidelity Co., 33 Wash. 47, 
73 Pae. 772 


EET 
Abandonment: See Remington’s Digest, 
Action, 88 32, 33; First Nat. Bank of 
Fond du Lac v. Hunt, 40 Wash. 190, 82 
Pac. 285; Peirce v. National Bank of Ger- 
mantown, 44 Wash. 404, 87 Pac. 488; 
Congdon v. Aumiller, 79 Wash. 616, 140 
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141 Pac. 689. 
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For text treatment of “Process,” see 
21 R. O. L. 1258. 


The summons must be subscribed by the plaintiff or his attorney, 
and directed to the defendant requiring him to answer the complaint, 
and serve a copy of his answer on the person whose name is subscribed 
to the summons, at a place within the state therein specified in which 
there is a postoffice, within twenty days after the service of the summons, 


exclusive of the day of service. 


Cited in 31 Wash. 345; 35 Wash. 280; 
92 Wash. 526; 99 Wash. 675. 

The act of 1893, embraced in this chap- 
ter, repeals and supersedes all former laws 
on the subject, and fixes the time for an- 
swer in response to summons as twenty 
days in all cases: McMaster v. Advance 
Thresher Co., 10 Wash. 147, 38 Pac. 670. 
See, also, Merritt v. Corey, 22 Wash. 444, 
61 Pac. 171. 

Nonresident attorneys who have been 


[L. 93, p. 407, § 2.] 


admitted to the bar of this state are au- 
thorized to issue summons in actions in 
this stute, and may perform this act out- 
side of the state as well as within its 
borders, provided the summons specifies a 
place within the state where an answer 
thereto may be served: Wagnitz v. Ritter, 
31 Wash. 343, 71 Pae. 1035. 

Alias and Pluries Writs: See Reming- 
tun’s Digest, Process, § 10-1; Roznik v. 
Becker, 68 Wash. 63, 122 Pac. 593. 


§222. Contents of Summons. 
The summons shall also contain, — 

1. The title of the cause, specifying the name of the court in which 
the action is brought, the name of the county designated by the plaintiff 
as the place of trial, and the names of the parties to the action, plaintiff 
and defendant; 

2. A direction to the defendants summoning them to appear within 
twenty days after service of the summons, exclusive of the day of ser- 
vice, and defend the action; 

3. A notice that, in case of failure so to do, judgment will be rendered 
against them, according to the demand of the complaint. It shall be 
‘Subscribed by the plaintiff, or his attorney, with the addition of his 
postoffice address, at which the papers in the action may be served on 
him by mail. There may, at the option of the plaintiff, be added at 
the foot, when the complaint is not served with the summons, and the 
only relief sought is the recovery of the money, whether upon tort or 
contract, a brief notice specifying the sum to be demanded by the com- 
plaint. [L. 93, p. 407, § 3.] 


Cited in 10 Wash. 148; 31 Wash. 348; 
2 Wash. 527; 99 Wash. 574, 675. 


uirements as to Appearance and Sub- 
Compliance With Form: Sce Rem- 
mgton’`s Digest, Process, §§ 7—9; Ralph v. 


§223. Form of Summons. 
Such summons shall be substantially in the following form :— 


Court, County. 


Lomer, 3 Wash. 401, 28 Pac 760; Gravelle 
v. Canadian etc. Mtg. & T. Co., 42 Wash. 
457, 85 Pac. 36; Spokane Merchants’ Assn. 
v. Acord, 99 Wash. 674, 170 Pac. 329. 


X, Plaintiff, 
vs. 
C D, Defendant. 
The state of Washington, to the Said , defendant: You are 
hereby summoned to appear within twenty days after service of this 
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summons, exclusive of the day of service, and defend the above-entitled 
action in the court aforesaid; and in case of your failure so to do, judg- 
ment will be rendered against you, according to the demand of the com- 
plaint, which will be filed with the clerk of said court, or a copy of 


which is herewith served upon you. 
E F, Plaintiff's Attorney. 


P. O. Address, County, Wash. 


[L. 93, p. 407, §4.] 


Cited in 31 Wash. 345; 35 Wash. 280; 
92 Wash. 527; 99 Wash. 574, 675. 

A summons which substantially follows 
the sections enumerating the necessary 
contents of the summons is good as 
against a general objection raised for the 
first time on appeal: Wagnitz v. Ritter, 
31 Wash. 343, 71 Pac. 1035. 


Under section 7044, relating to the ser- 
vice of summons on insurance companies, 
the ordinary form of summons requiring 
appearance within twenty days is proper, 
under this section: State ex rel. National 
Surety Co. v. Superior Court, 99 Wash. 
573, 170 Pac. 120. 


§ 224. Summons to be Accompanied by Copy of Complaint, When. 
A copy of the complaint must be served upon the defendant with the 

summons unless the complaint itself be filed in the office of the clerk of 
the superior court of the county in which the action is commenced within 
five days after service of such summons, in which ease the service of the 
copy may be omitted; but the summons in such case must notify the de- 
fendant that the complaint will be filed with the clerk of said court; and 
if the defendant appear within ten days after the service of the summons, 
the plaintiff must serve a copy of the complaint on the defendant or his 
attorney within ten days after the notice of such appearance, and the 
defendant shall have at least ten days thereafter to answer the same: 
and no judgment shall be entered against him for want of an answer in 
such case till the expiration of the time. [L. 93, p. 408, § 5.] 

Cited in 27 Wash. 330; 29 Wash. 264, 676, 38 Pac. 205; Mounts v. Goranson, 
701; 71 Wash. 439; 92 Wash. 527. 29 Wash. 261, 69 Pac. 740. 


Service of Pleading With Process: See A complaint need not be in existence at 
Remington’s Digest, Process, §17; Spo- the time of serving summons, if filed 
kane Falls v. Curry, 2 Wash. 541, 27 Pac. within five days thereafter: Martin v. 
477; Baldwin v. Baer, 10 Wash. 414, 39 Ewing, 92 Wash. 525, 159 Pac. 755. 

Pac. 117; Munch v. McLaren, 9 Wash. 


§ 225. Who shall Serve Summons—Exception. 

In all cases, except when service is made by publication, as herein- 
after provided, the summons shall be served by the sheriff of the county 
wherein the service is made or by his deputy, or by any person over 
twenty-one years of age, who is competent to be a witness in the action, 
other than the plaintiff. [L. 93, p. 408, §6.] 


Cited in 27 Wash. 173; 44 Wash. 306; is paid to a county officer, costs cannot be 
87 Wash. 436. recovered for service by a constable not 


Authority or Capacity to Serve—Indif- 


ferent or disinterested person: See Rem- 
ington’s Digest, Process, §§ 13, 14; Russell 
v. Millett, 20 Wash. 212, 55 Pac. 44; 
Washington Mill Co. v. Marks, 27 Wash. 
170, 67 Pac. 565. 

Under this section and section 482, lim- 
iting costs for this item to a case where it 


directed to make the service by the su- 
perior court: Park v. Newell, 87 Wash. 
431, 151 Pac. 783. 

Vahdity of service of summons by 
plaintiff's attorney. Ann. Cas. 
1914A, 1201. 

What constitutes “personal service” 
of papers. 16 L. R. A. 200. 
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§ 228. Manner of Service of Summons. 
The summons shall be served by delivering a copy thereof, as fol- 


lows :— 

1. If the action be against any county in this state, to the county 
auditor ; | 

2. If against any town or incorporated city in the state, to the mayor 
thereof ; | 


3. If against a school district, to the clerk thereof; 

4. If against a railroad corporation, to any station, freight, ticket or 
other agent thereof within this state; 

5. If against a corporation owning or operating sleeping-cars, or hotel- 
cars, to any person having charge of any of its cars or any agent found 
within the state; l 

6. If against an insurance company, to any agent authorized by such 
company to solicit insurance within this state; 

1. LE against a company or corporation doing any express business, to 
any agent authorized by said company or corporation to receive and 
deliver express matters and collect pay therefor within this state; 

8. If the suit be against a company or corporation other than those 
designated in the preceding subdivisions of this section, to the president 
or other head of the company or corporation, secretary, cashier or man- 
aging agent thereof; 

the suit be against a foreign corporation or nonresident joint 
stock company or association doing business within this state, to any 
aent, eashier or secretary thereof; 

10. If against a minor under the age of fourteen years, to such minor 
personally, and also to his father, mother, guardian, or if there be none 
Within this state, then to any person having the care or control of such 
mnor, or with whom he resides, or in whose service he is employed, if 
ch there be; 

11. If against any person for whom a guardian has been appointed 
br any cause, then to such guardian; 

12. In all other cases, to the defendant personally, or by leaving a 

py of the summons at the house of his usual abode with some person 
ok suitable age and discretion then resident therein. Service made in the 
Nodes provided in this section shall be taken and held to be personal 
derviee ; 
13. Whenever any domestic or foreign corporation, which has been 
doing business in this state, has been placed in the hands of a receiver 
ind the receiver is in possession of any of the property or assets of such 
eorpor ation, service of all process upon such corporation may be made 
"Pon the receiver thereof. [L. 93, p. 408, §7; L. 97, p. 284, §1.] 

Cited im 9 Wash. 667; 14 Wash. 205; 24 Service of summons upon the agent of 
Wash, 304; 27 Wash. 330; 29 Wash. 701; domestic corporation, in charge of a 
* Wash. 16; 41 Wash. 401, 504; 42 Wash. faa store of his principal, is not suffi- 
— : 43 Wash. 374. 375: 81 Wash. 210; cient, under subdivision 8 of this section: 
"3 Wash. 631; 54 ‘Wash. 182; 60 Wash. Osborne & Co. v. Columbia County ete. 
al . Wash. 627; 73 Wash. 504; 79 Wash. Corp., 9 Wash. 666, 38 Pac. 160. 

> 83 Wash. 392; 84 Wash. 397, 623; 89 This section, subdivisions 8 and 9, had 


a 505; 105 Wash. 103, 603; 113 Wash. no application to a copartnership, and 
hence a service upon the resident agent 
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of a nonresident copartnership is not au- 
thorized: Coughlin v. Pinkerton, 41 Wash. 
500, 84 Pac. 14. 

In an action against a corporation in 
which there appears to have been service 
upon the vice-president and a trustee, and 
the judgment recites due service on the 
defendant, such officers may have been the 
“other head of the company” or “manag- 
ing agent thereof,” within this section, 


subdivision §: Silvain v. Benson, 68 Wash. 


286, 123 Pac. 457. 

The service of a writ of garnishment 
upon a local manager of a foreign corpo- 
ration is sufficient, in view of sections 687 
and 226, providing for service upon non- 
resident corporations by delivery to any 
agent, cashier or secretary thereof: Frieze 
v. Powell, 79 Wash. 483, 140 Pac. 690. 


Who are Agents of Corporations: See 


Remingten’s Digest, Corp., § 263; Sievers v. 


Dalles, P. & A. Nav. Co., 24 Wash. 302, 
64 Pac. 539; Rich v. Chicago & Burlington 
ete. R. Co., 34 Wash. 14, 74 Pac. 1008; 
Womach v. Case Threshing Mach. Co., 62 
Wash. 661, 114 Pac. 509; Barrett Mfg. Co. 
v. Kennedy, 73 Wash. 503, 131 Pac. 1161; 
Spokane Merchants’ Assn. v. Clere Cloth- 
ing Co., 84 Wash. 616, 147 Pac. 414. 


The fact that a soliciting agent was 
advertised as the “General Agent” of 
defendant railway company does not 
authorize the service or process upon him, 
under this section, subdivision 4: Arrow 
Lumber & Shingle Co. v. Union Pae. R. 
Co., 53 Wash. 629, 102 Pac. 650; Royce v. 
Chicago & Northwestern R. Co., 90 Wash. 
378, 156 Pac. 16. 


The president of a local company con- 
tracting with a foreign corporation on & 
time and material basis to install gas en- 
vines sold to be installed in this state is 
not the “agent” of the foreign corporation 
for the purpose of service of process; the 
work of installation being mechanical 
oniv: Alaska Pacific Nav. Co. v. South- 
wark Foundry & Machine Co., 104 Wash. 
216, 176 Pac. 357. 

In such a case, a mechanical engineer 
loaned by the foreign corporation to the 
local company, under its contract, to 
supervise the installation of the gas en- 
vines, who was paid by and in the service 
of the local company, is not an “agent” 
for the purpose of making service of pro- 
cess upon the foreign corporation: Alaska 
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Pacific Nav. Co. v. Southwark Foundry & 
Machine Co., 104 Wash. 346, 176 Pae. 357. 

A foreign manufacturing company is 
doing business in this state, within sub- 
division 9, relating to the service of pro- 
cess, where it had on hand in a warehouse 
a large list of extras and repair parts of 
machines sold, to be sold and accounted 
for as its property by the warehouse com- 
pany: Grams v. Idaho National Harvester 
Co., 105 Wash. 602, 178 Pae. 815. 


An employee of a foreign manufactur- 
ing company is an “agent” for the service 
of process, where he was employed to do 
whatever was directed by the general 
manager and was sent to A. county in 
this state to check up and take possession 
of the company’s stock of goods: Grams 
v. Idaho National Harvester Co., 105 
Wash. 602, 178 Pac. 815. 

SUBDIVISION 12 — SUBSTITUTED 
SERVICE—Actions and Proceedings in 
Which Substituted Service is Authorized: 
See Remington’s Digest, Process, § 19; 
Gamble v. Dawson, 67 Wash. 72, 120 Pac. 
1060, Ann. Cas. 1913D, 501; Morris & Co., 
v. Belken, 97 Wash. 457, 166 Pac, 1142. 

Mode and Sufficiency of Service—Leéav- 

ing Copy at Residence: See Remington’s 
Digest, Process, $ 20; Powell v. Nolan, 27 
Wash. 318, 67 Pac. 712, 68 Pae. 389; 
Northwestern & P. H. Bank v. Ridpath, 29 
Wash. 687, 70 Pac. 139; Hoffman v. Spo- 
kane Jobbers’ Assn., 54 Wash. 179, 102 
Pac. 1045; State ex rel. Pacifice Loan & In- 
vestment Co. v. Superior Court, 84 Wash. 
292, 146 Pac. 834. 
Leaving Copy With Member of 
Family: See Remington's Digest, Process, 
$ 21: Woodbury v. Henningsen, 11 Wash. 
12, 39 Pac. 243. 

Meaning of term “earrying on busi— 
ness“ as used in statutes relating to 
service of process. 18 Ann. Cas. 
33; 9 L. R. A. (N. 8.) 1214; 23 
L. R. A. (N. 8.) 834; L. R. A. 
1916 E. 236. 


Who is “agent” within statute provid- 
ing for service of process on foreign 
corporation. 19 Ann. Cas. 200; 
Ann. Cas, 1914 D, 985. 


Appointment of receiver for railroad 
as affecting service of process on 
agent or employee in action against 
company. 9 A. L. R. 228; 47 L. R. 
A. (N. 8.) 179. 


§ 227. Service of Summons on Corporation. 


Whenever any corporation, created by the laws of this state. or late 
territory of Washington, does not have an officer in this state upon whom 
legal service of process can be made, an action or proceeding against 
such corporation may be commenced in any county where the cause of 
action may arise, or said corporation may have property, and service may 
be made upon such corporation by depositing a copy of the summons, 
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writ, or other process, in the office of the secretary of state, which shall 
be taken, deemed and treated as personal service on such corporation: 
Provided, a copy of said summons, writ, or other process, shall be deposited 
in the postoffice, postage paid, directed to the secretary or other proper 
officer of such corporation, at the place where the main business of such 
corporation is transacted, when such place of business is known to the 
plaintiff, and be published at least once a week for six weeks in some 
newspaper printed and published at the seat of government of this state, 


before such service shall be deemed perfect. 


See notes to 3 £26, supra. 
Cited in 73 Wash. 584, 585. 


Service of summons upon an officer of 
a foreign corporation, who is temporarily 
present in the state, will not confer juris- 
diction over the corporation, when the 
latter has never done any business in the 
state, nor maintained an office for that 
purpose nor appointed an officer or agent 
in the state for any purpose whatever: 
Carstens & Earles v. Leidigh & Haven 
Lbr. Co., 18 Wash. 450, 51 Pac. 1051, 63 
Am. St. Rep. 906, 39 L. R. A. 548. 


Service on a soliciting agent of a for- 
eign railway is not service on the com- 
pany: Rich v. Chicago B. & Q. R. Co., 34 
Wash. 14, 74 Pac. 1008. 


L. 93, p. 409, 8 8.) 


A tax foreclosure being a proceeding in 
rem, service of summons upon a corpora- 
tion appearing upon the tax-rolls as owner 
of the property, and also by publication 
in accordance with this section when such 
company disclaimed interest, is sufficient 
without service of process upon the actual 
owner of the property: Dabney v. Stearns, 
73 Wash. 583, 132 Pac. 400. 


A service upon the statutory agent of a 
foreign corporation by mail is insufficient: 
Bennett v. Supreme Tent ete. Maccabees, 
40 Wash. 431, 82 Pac. 744, 2 L. R. A. 
(N. S.) 389. 


§ 228. Service of Summons by Publication. 


When the defendant cannot be found within the state (of which the 
return of the sheriff of the county in which the action is brought, that 
the defendant cannot be found in the county, is prima facie evidence), 
and upon the filing of an affidavit of the plaintiff, his agent or attorney, 
with the clerk of the court, stating that he believes that the defendant 
is not a resident of the state, or cannot be found therein, and that he has 
deposited a copy of the summons (substantially in the form prescribed 
in section 233 of said [these] codes and statutes) and complaint in the 
postoffice, directed to the defendant at his place of residence, unless it 
is stated in the affidavit that such residence is not known to the affiant, 
and stating the existence of one of the eases hereinafter specified, the 
service may be made by publication of the summons, by the plaintiff or 
his attorney in either of the following cases: 


1. When the defendant is 
within the state; 


a foreign corporation, and has property 


2. When the defendant, being a resident of this State, has departed 
therefrom with intent to defraud his creditors, or to avoid the service of 
4 summons, or keeps himself concealed therein with like intent ; 

3. When the defendant is not a resident of the state, but has property 
therein and the court has jurisdiction of the subject of the action; 


4. When the action is for divorce in the cases 


5. When the subject 


prescribed by law; 


of the action is real or personal property in this 


state, and the defendant has or claims a lien or interest, actual or con- 
tingent, therein, or the relief demanded consists wholly, or partly, in 
excluding the defendant from any interest or lien therein; 
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6. When the action is to foreclose, satisfy, or redeem from a mortgage, 


“or to enforce a lien of any kind on real estate in the county where the 


action is brought, or satisfy or redeem from the same; . 
7. When the action is against any corporation, whether private or 
municipal, organized under the laws of the state and the proper officers 


on whom to make service do not exist or cannot be found. 


p. 146, §1. Cf. L. ’93, p. 410, §9.] 


Cited in 24 Wash. 142; 29 Wash. 701, 
702, 728; 31 Wash. 514; 32 Wash. 151, 174; 
34 Wash. 296; 36 Wash. 544, 545; 41 
Wash. 102; 43 Wash. 470; 56 Wash. 455; 
62 Wash. 185, 187; 63 Wash. 453; 77 
Wash. 436; 88 Wash. 615; 89 Wash. 505; 
92 Wash. 123, 124; 111 Wash. 412, 676. 

Jurisdiction in an action where sum- 
mons is served by publication depends 
upon a strict compliance with the terms 
of the statute: State ex rel. Boyd v. Su- 
perior Court, 6 Wash. 352, 33 Pac. 827. 

The direction requiring that service by 
mailing be “directed to the defendant” 
must be strictly followed: Yarbrough v. 
Pugh, 63 Wash. 140, 114 Pac. 918, 33 
L. R. A. (N. 8.) 351. 

Under this section, subdivision 4, the 
affidavit in support of service by publica- 
tion is sufficient to authorize a decree dis- 
posing of the property described in the 
summons, although it states conclusions in- 
stead of probative facts, and although it 
makes no reference to the property of the 
parties: Goore v. Goore, 24 Wash. 139, 63 
Pac. 1092. 

Under this section no judicial determi- 
nation or order of court upon the proba- 
tive facts is required: Goore v. Goore, 24 
Wash. 139, 63 Pac. 1092. 

Statement as to Nature, Form or Cause 
of Action: See Remington’s Digest, Pro- 
cess, §10; De Corvet v. Dolan, 7 Wash. 
360, 35 Pac. 72, 1072; Goore v. Goore, 24 
Wash. 139, 63 Pac. 1092; Hays v. Peavey, 
o4 Wash. 78, 102 Pac. 889. 


Actions and Proceedings in Which Publi- 
cation is Authorized: See Remington’s Di- 
gest, Process, §23; Wilson v. Beyers, 5 
Wash. 303, 32 Pac. 90, 34 Am. St. Rep. 
858; Shook v. Sexton, 37 Wash. 509, 79 
Pac. 1093; Williams v. Pittock, 35 Wash. 
271, 77 Pac. 385; Coleman v. Cravens, 41 
Wash, 1, 82 Pac. 1005; Moynahan v. Su- 
perior Court, 42 Wash. 172, 84 Pac. 655; 
State ex rel. Thomas v. Superior Court, 42 
Wash. 521, 85 Pac. 256; Nixon v. Hendy 


§ 228-1, Saving Clause. 


[L. 1915, 


Machine Works, 51 Wash. 419, 99 Pac. 11; 
Clifford v. Pateros Transfer Co., 71 Wash. 
665, 129 Pac. 369; Pullman v. Pullman, 
92 Wash. 120, 158 Pac. 746; Kelley v. 
Bausman, 98 Wash. 686, 168 Pac. 181. 


Grounds and Conditions Precedent: Sce 
Remington’s Digest, Process, § 24; Paxton 
v. Daniell, 1 Wash. 19, 23 Pac. 441; Dit- 
tenhoeffer v. Coeur d’Alene Clothing Co., 
4 Wash. 519, 30 Pac. 660; Cosh-Murray 
Co. v. Tuttish, 10 Wash. 449, 38 Pac. 1134. 


Application for Order for Publication— 
Affidavits: See Remington’s Digest, Pro- 
cess, § 25; State ex rel. Boyd v. Superior 
Court, 6 Wash. 352, 33 Pac. 827; De Corvet 
v. Dolan, 7 Wash. 365, 35 Pac. 72, 1072; 
Goore v. Goore, 24 Wash. 139, 63 Pac. 
1092; Swanson v. Hoyle, 32 Wash. 169, 72 
Pac. 1011; Moynahan v. Superior Court, 
42 Wash. 172, 84 Pac. 655; Mosley v. Don- 
nell, 42 Wash. 518, 85 Pac. 259; Felsinger 
v. Quinn, 62 Wash. 183, 113 Pae. 275; 
Lutkens v. Young, 63 Wash. 452, 115 Pac. 
1038; Musselman v. Knottingham, 77 
Wash. 1435, 137 Pac. 1012. 

See, also, Affidavit — Evidence — Sufh- 
ciency: Burns v. Stolze, 111 Wash. 392, 
191 Pac. 642. 

Publication of summons—Fraud: 
Schmelling v. Hoffman, 111 Wash. 405: 
191 Pac. 618. 


Mailing in Addition to Publication: 
See Remington’s Digest, Process, § 30; 
State ex rel. Boyd v. Superior Court, 6 
Wash. 352, 33 Pac. 827; Noble v. Aune, 
50 Wash. 73, 96 Pac. 688; Johnstone V. 
Peyton, 59 Wash. 436, 110 Pac. 7; Mussel- 
man v. Knottingham, 77 Wash. 435, 137 
Pac. 1012. 


Character of inquiry as to where- 
abouts of party necessary to sustain 
constructive service of process. 3: 
L. R. A. (N. 8.) 206. 

Constructive service of process on 
nonresident alien enemies. 13 
A. L. B 578; L. B. A. 1918B, 196. 


No action or proceeding commenced or right existing when this act 
shall take effect, shall be affected or impaired thereby, but such action 
or proceeding shall be prosecuted and continued and such right remain 
as if this act has had] not been passed. IL. 1915, p. 147, §2.] 
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§ 229. Process Against Unknown Heirs.’’ 


When the heirs of any deceased person are proper parties defendant 
to any action relating to real property in this state, and when the names 
and residences of such heirs are unknown, such heirs may be proceeded 
against under the name and title of “The unknown heirs” of the de- 
ceased. [L. 03, p. 277, §1.] 


Cited in 73 Wash. 82. Validity of statute providing for con- 
structive service of “unknown 
claimants.” Ann. Cas. 1914D, 677. 


§ 230. Affidavit as to Unknown Heirs—Publication of Summons. 


Upon presenting an affidavit to the court or judge, showing to his 
satisfaction that the heirs of such deceased person are proper parties 
to the action, and that their names and residences cannot with use of 
reasonable diligence be ascertained, such court or judge may grant an 
order that service of the summons in such action be made on such 
“Unknown heirs” by publication thereof in the same manner as in actions 
against nonresident defendants. [L. 03, p. 278, § 2.] 


§ 231. Title of Cause—Unknown Claimants—Service of Summons. 


In any action brought to determine any adverse claim, estate, lien, 
or interest in real property, or to quiet title to real property, the plain- 
tiff may include as a defendant in such action and insert in the title 
thereof, in addition to the names of such persons or parties as appear 
of record to have, and other persons or parties who are known to have, 
some title, claim, estate, lien, or interest in the lands in controversy, 
the following, viz.: “Also all other persons or parties unknown claiming 
any right, title, estate, lien, or interest in the real estate described in 
the complaint herein.” And service of summons may be had upon all 
such unknown persons or parties defendant by publication as provided 
by law in case of nonresident defendants. [L. 03, p. 278, 8 3.] 


§ 232, Judgment—Rights of Unknown Heirs and Parties. 


All such unknown heirs of deceased persons, and all such unknown 
persons or parties, so served by publication as in the preceding section 
of this act, provided, shall have the same rights as are provided by 
law in ease of all other defendants upon whom service is made by pub- 
lication, and the action shall proceed against such unknown heirs, or 
unknown persons or parties, in the same manner as against defendants, 
who are named, upon whom service is made by publication, and with 
like effect; and any such unknown heirs or unknown persons or parties 
who have or claim any right, estate, lien, or interest in the said real 
property in controversy, at the time of the commencement of the action, 
duly served as aforesaid, shall be bound and concluded by the judgment 
in such aetion, if the same is in favor of the plaintiff therein as effec- 
tually as if the action was brought against such defendant by his or her 
name and constructive service of summons obtained: Provided, however, 
that such judgments shall not bind such unknown heirs, or unknown 
persons or parties, defendant, unless the plaintiff shall file a notice 
of lis pendens in the office of the auditor of each county in which said 
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real estate is located, in the manner provided by law, before commencing 


the publication of said summons. 


Where judgment was rendered against 
unknown heirs in an action to quict title, 
it will be presumed in an action attack- 
ing the judgment that a lis pendens was 


L. 03, p. 278, 8 4.] 


quired by this section in the absenee of 
any allegation to the contrary: Phillips v. 
Thompson, 73 Wash. 78, 131 Pac. 461, Ann. 
Cas. 1914D, 672. 


filed in the action to quiet title, as re- 


§ 233. Manner of Publication and Form of Summons. 

The publication shall be made in a newspaper printed and published 
in the county where the action is brought (and if there be no newspaper 
in the county, then in a newspaper printed and published in an adjoin- 
ing county, and if there is no such newspaper in an adjoining county, 
then in a newspaper printed and published at the capital of the state) 
once a week for six consecutive weeks: Provided, that publication of 
summons shall not be had until after the filing of the complaint, and the 
service of the summons shall be deemed complete at the expiration of 
the time prescribed for publication as aforesaid. The summons must be 
subscribed by the plaintiff or his attorney or attorneys. The summons 
shall contain the date of the first publication, and shall require the de- 
fendant or defendants upon whom service by publication is desired, to 
appear and answer the complaint within sixty days from the date of 
the first publication of such summons; and said summons for publication 
shall also contain a brief statement of the object of the action. Said 
summons for publication shall be substantially as follows :— 


In the superior court of the state of Washington for the county of —— 
, Plaintiff, 


vs. No. —— 
——, Defendant. 


The state of Washington to the said (naming the defendant or de- 
fendants to be served by publication): 

You are hereby summoned to appear within sixty days after the 
date of the first publication of this summons to wit, within sixty days 
after the day of , l—, and defend the above entitled action in 
the above entitled court, and answer the complaint of the plaintiff—, and 
serve a copy of your answer upon the undersigned attorneys for plain- 
tiff—, at his (or their) office below stated; and in case of your failure 
so to do, judgment will be rendered against you according to the 
demand of the complaint, which has been filed with the clerk of said 
court. (Insert here a brief statement of the object of the action.) 


Plaintiff's Attorneys. 

P. O. Address 
County 
Washington. 


"L. 93, p. 411, §10; L. 95, p. 171, § 2] 


Cited in 32 Wash. 503, 507; 34 Wasb. 
457; 35 Wash. 279; 41 Wash. 101; 44 
Wash. 107; 46 Wash. 480; 49 Wash. 433; 
54 Wash. 81; 56 Wash. 149, 456; 77 Wash. 


366, 374; 99 Wash. 676. 
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Under this section, a defendant in a tax 
foreclosure suit under the revenue law of 
1897 would have sixty days for appear- 
ance after the completion of the publica- 
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tion of summons: Woodham v. Anderson, 
32 Wash. 500, 73 Pac. 536. 


Under this and the next section, a non- 
resident defendant is not entitled to have 
a default set aside, and to defend as a 
matter of right at any time before judg- 
ment, except upon sufficient cause shown: 
Strunz v. Hood, 44 Wash. 99, 87 Pac. 45. 


Mode and Sufficiency of Publication— 
Notice and Other Matters to be Published: 
See Remington’s Digest, Process, § 28; 
Thompson v. Robbins, 32 Wash. 149, 72 
Pac. 1043; Williams v. Pittock, 35 Wash. 
271, 77 Pac. 385; Bartels v. Christensen, 
46 Wash. 478, 90 Pac. 658; Stubbs v. Con- 
tinental Timber Co., 49 Wash. 431, 95 Pac. 
1011; Gould v. Knox, 53 Wash. 248, 101 
Pac. 886; Hays v. Peavey, 54 Wash. 78, 
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102 Pac. 889; Gould v. Stanton, 44 Wash. 
363, 103 Pac. 459; Security Sav. Soe. v. 
Collins, 56 Wash. 455, 105 Pac. 1034; Pills- 
bury v. Beresford, 58 Wash. 656, 109 Pac. 
193; Worthington v. La Violette, 60 Wash, 
525, 111 Pac. 784; Old Republie Mining 
Co. v. Ferry County, 69 Wash. 600, 123 
Pac. 1018. 


Time and Number of Publications: 
See Remington’s Digest, Process, § 29; 
Montgomery v. Manning, 1 W. T. 434; 
State ex rel. Boyd v. Superior Court, 6 
Wash. 352, 33 Pac. 827; Deming Inv. Co. 
v. Ely, 21 Wash. 102, 57 Pac. 353; Tilton 
v. O'Shea, 31 Wash. 513, 72 Pac. 106; 
Johnston v. Gerry, 34 Wash. 524, 76 Pac. 
258, 77 Pac. 503; Fuhrman v. Power, 43 
Wash. 533, 86 Pac. 960. 


$ 234. Personal Service Out of State. 
Personal service on the defendant out of the state shall be equivalent 


to service by publication, and the summons upon the defendant out of 
the state shall contain the same as personal summons within the state, 
except it shall require the defendant to appear and answer within sixty 


days after such personal service out of the state. 


L. 95, p. 172, §3.] 


Cited in 29 Wash. 728; 36 Wash. 545; 
41 Wash. 414; 42 Wash. 427; 56 Wash. 
149; 88 Wash, 615, 616. 


Personal Service Out of Jurisdiction in 
Lieu of Publication: See Remington’s Di- 
gest, Process, § 31; Jennings v. Rocky Bar 
Gold Min. Co., 29 Wash. 726, 70 Pac. 136; 
Lawyer Land Co. v. Steel, 41 Wash. 411, 
$3 Pac. 896; State ex rel. Thomas v. Supe- 
rior Court, 42 Wash. 521, 85 Pac. 256; 
Roznik v. Becker, 68 Wash. 63, 122 Pac. 
593; State ex rel. Hopman v. Superior 
Court, 88 Wash. 612, 153 Pac. 315. 


[L. 93, p. 411, S 11; 


This section authorizes personal service 
in an action commenced by attaching the 
property of a foreign corporation: Hunter 
v. Wenatchee Land Co., 36 Wash. 541, 79 
Pac. 40. 


Personal service out of state on non- 
resident. 50 L. R. A. 585. 

When personal service without state 
complete so as to start time to an- 
swer running. Cas. 1914 A, 
113. 


9235. II No Personal Service, Who may Appear— Opening Default. 


If the summons is not served personally on the defendant in the 
cases provided in the last two sections, he or his representatives, on 
application and sufficient cause shown, at any time before judgment, 
shall be allowed to defend the action and, except in an action for 
divorce, the defendant or his representative may in like manner be 
allowed to defend after judgment, and within one year after the rendi- 
tion of such judgment, on such terms as may be just; and if the defense 
is successful, and the judgment, or any part thereof, has been collected 
or otherwise enforced, such restitution may thereupon be compelled as 
the court directs. [L. 93, p. 411, §12.] 


This section by inadvertence says “last two sections,” when it should refer to the 
last three sections. 


Cited in 23 Wash. 248; 24 Wash. 534; 
32 Wash. 152, 174, 496; 33 Wash. 321; 
34 Wash. 294; 35 Wash. 281; 39 Wash. 
375; 40 Wash. 275; 41 Wash. 106; 43 Wash. 
469; 56 Wash. 149, 150; 58 Wash. 582; 
7 Wash. 492; 68 Wash. 348, 350; 95 Wash. 


207, 


Right to Defend After Judgment on Ser- 
vice by Publication or Other Constructive 
Service: See Remington’s Digest, Judgm., 
$ 39; Sander-Bowman Co. v. Yesler’s Es- 
tate, 2 Wash. 429, 27 Pac. 269; Whitney 
v. Knowlton, 33 Wash. 319, 74 Pac. 469; 
Strunz v. Hood, 44 Wash, 99, 87 Pac. 45. 
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See, also, Bruhn v. Pasco Land Co., 67 
Wash. 490, 121 Pae. 981. 


Under this section, a nonresident defend- 
ant, served bv publication, in a tax lien 
foreclosure, is not entitled to the vaca- 
tion of a default judgment within one 
year as a matter of right, but good cause 
must be shown: Whitney v. Knowlton, 33 
Wash. 319, 74 Pac. 469. 


Necessity for showing sufficient cause 
and for an apphcation containing traver- 
sible allegations of fact: MeCaffrey v. 
Snapp, 95 Wash. 202, 163 Pac. 406. 

Where a defendant seeks to have a judg- 
ment vacated because it appears on the 
face of the record that no service of sum- 
mons was made upon him, his application 
therefor 1s governed by this section and 
may properly be made by motion and 
served in the manner prescribed for the 
service of motions: Sturgiss v. Dart, 23 
Wash. 244, 62 Pac. 858. 

The court has no power to vacate a de- 
cree of divorce, under this section, where 
there was no want of jurisdiction, nor 
fraud practiced in the procurement of the 
decrec: Metler v. Metler, 32 Wash. 494, 
13 Pac. 535. 


Under this section, an order setting 
aside a default and vacating a judgment 
entered in such a case is not the grant of 
a new trial under section 1716, or appeal- 
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able as such: Thompson v. Robbins, 32 
Wash. 149, 72 Pac. 1043. 


The provisions of this section do not 
apply to an appeal from an order refusing 
to vacate a judgment of foreclosure, but 
they only apply to an appeal from the 
judgment of foreclosure: Owen v. Owen, 
41 Wash. 642, 84 Pac. 606. 


A petition to vacate a judgment for 
fraud, under section 464, where there was 
no personal service on the defendant, is 
limited to one year under this section, 
although an independent suit in equity 
to vacate for fraud might be maintained 
after the expiration of two years: Bruhn 
v. Pasco Land Co., 67 Wash. 490, 121 Pac. 
981. 


An action to forfeit a land contract and 
remove the cloud upon the title, the com- 
plaint alleging that the defendants were 
nonresidents and not seeking any award 
of possession, is barred after one year, 
under the provisions of sections 235, 
464, 466, providing for the vacation of 
judgments in other cases within one vear: 
Smith v. Stiles, 68 Wash. 345, 123 Pac. 
448. 


Absolute right of defendant not per- 
sonally served to have judgment 
opened and to defend. 12 Ann. 
Cas. 992; Ann. Cas. 1912A, 1164; 
Ann, Oas. 1916B, 565. 


When the action is against two or more defendants and the sum- 
mons 1s served on one or more but not on all of them, the plaintiff may 


proceed as follows :— 


1. If the action is against the defendants jointly indebted upon a con- 


tract, he may proceed against the defendants served unless the court 
otherwise directs; and if he recovers judgment it may be entered against 
all the defendants thus jointly indebted so far only as it may be en- 
forced against the joint property of all and the separate property of the 


defendants served; 


2. If the action is against defendants severally liable, he may proceed 
against the defendants served in the same manner as if they were the 


only defendants ; 


3. Though all the defendants may have been served with the summons, 
judgment may be taken against any of them severally, when the plain- 
tiff would be entitled to judgment against such defendants if the action 


had been against them alone. 


Cited in 27 Wash. 108; 63 Wash. 89; 
82 Wash, 587, 588; 89 Wash. 549. 

The subsequent appearance of another 
defendant after issues joined and the 
ease set for trial as to some of the de- 
fendants, upon whom prior service had 
been had, will not entitle the latter, under 
this section, to have the case delayed for 
the making up of issues as to the defend- 
ant subsequently appearing: National 
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[L. 93, p. 411, 8 13.] 


Bank of Commerce v. Galland, 14 Wash. 
502, 45 Pac. 35. 

Under this section, in an action against 
defendants jointly indebted upon a con- 
tract, plaintiff may proceed against the 
defendants served and have judgment 
entered against all the defendants jointly 
indebted, “so far only as it may be en- 
forced against the joint property of all 
and the separate property of the defend- 
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ant served”: Livingstone v. Lovgren, 27 
Wash. 102, 67 Pac. 599. 

Error cannot be urged in that a judg- 
ment for rent in an action against joint 
tenants was not entered against one of 
the joint debtors, nor against the defend- 
ants jointly indebted as provided by this 
section, where such joint debtor was a 
nonresident, and there was no evidence 
that the defendants had any joint prop- 
erty in this state: Brownfield v. Holland, 
63 Wash. 86, 114 Pac. 890. 


Provisions for the enforcement of joint 
judgments against persons not served are 
in the nature of an exclusive and statu- 
tory action on the judgment, which must 
be in the form provided in this section: 
Nolan v. McNamee, 82 Wash. 585, 144 
Pac. 904. 

In case of the failure of the plaintiff, 
sung the members of an association, to 
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enter a judgment enforceable against the 
joint property of all the defendants, as 
required by this section, his only remedy 
against members not served is by way of 
an independent proceeding in which all 
existing defenses mav be urged: Nolan 
v. McNamee, 82 Wash. 585, 144 Pac. 904. 

After judgment, the burden is upon the 
person attacking the service to show by 
clear and convincing evidence that the 
same was irregular: Allen v. Starr, 104 
Wash. 246, 176 Pac. 2. 


Validity and effect, as against defend- 
ant not personally served within 
state, of a judgment in personam 
against joint debtors. 35 L. R. A. 
(N. 8.) 312. 

Sufficiency of service on single part- 
ner in action against partnership. 
20 Ann. Cas. 1238; Ann. Cas. 19144, 
389; 50 L. R. A. 595. 


4 


Proof of service shall be as follows:. 
1. If served by the sheriff or his deputy, the return of such sheriff or 
his deputy indorsed upon or attached to the summons; 
2. If by any other person, his affidavit thereof indorsed upon or at- 


{ached to the summons; or 


3. In ease of publication, the affidavit of the printer, publisher, fore- 
man, principal clerk or business manager of the newspaper showing the 


same, together with a printed copy 


of the summons as published; or 


4. The written admission of the defendant; 
5. In ease of personal service out of the state, the affidavit of the per- 


son making the service, sworn to before a notary public, with a seal 
attached, or a clerk of a court of record. In case of service otherwise 
than by publication, the return, admission or affidavit must state the 


time, place and manner of service. 


Cited in 27 Wash. 330, 347; 29 Wash. 
701, 702; 89 Wash. 361. 


Under this section, the original sum- 
mons for publieation in a tax foreclosure 
is eufficiently subseribed“ by the at- 
torney for the plaintiff although the sig- 
nature is printed: Warner v. Miner, 41 
Wash. 98, 82 Pac. 1033. 


Proof of publication of the summons in 
a tax foreclosure made by the “cashier” 
of a newspaper is insufficient to confer 
jurisdiction to enter judgment, in view of 
this section, subdivision 3: Rockwood v. 
Tarner, 89 Wash. 356, 154 Pac. 465. 


The original summons for publication 
need not be filed, but jurisdiction is con- 
ferred by the publication and proof of 
service, under this section: Security Sav. 
Soe. v. Collins, 6 Wash. 455, 105 Pac. 1034. 


RETURN AND PROOF OF SERVICE 
—Form and Requisites of Return or Cer- 
tificate—In General: See Remington’s Di- 
gest Process, §§ 32—34; Driver v. Mc- 
Allister, 1 W. T. 367; Collins v. King 
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L. 93, p. 412, 8 14.] 


County, 1 W. T. 416; Waterman v. Phin- 
ney, 1 W. T. 415; Cunningham v. Spo- 
kane Hydraulic Co., 18 Wash. 524, 52 Pac. 
230; State Savings Bank v. Davis, 22 
Wash. 406, 61 Pac. 43; Mitchell, Lewis 
& Staver Co. v. O’Neil, 16 Wash. 108, 
47 Pac. 235. 


Proof of Service by Publication and 
Effect: See Remington’s Digest, Process, 
$8 36—38; Garrison v. Cheeney, 1 W. T. 
489; State ex rel. Boyd v. Superior Court, 
6 Wash. 352, 33 Pac. 827; Mitchell, Lewis 
& Staver Co. v. O’Neil, 16 Wash. 108, 47 
Pac. 235; Krutz v. Isaacs, 25 Wash. 566, 
66 Pac. 141; Northwestern & P. H. Bank 
v. Ridpath, 29 Wash. 687, 70 Pac. 139; 


3 v. Day, 83 Wash. 390, 145 Pac. 


Evidence as to Service: See Remington's 
Digest, Process, 55 40—43. 
Presumptions and Burden of Proof: 
Rodolph v. Mayer, 1 W. T. 133; State ex 
rel. Boyle v. Superior Court, 19 Wash. 128, 
52 Pac. 1013, 67 Am. St. Rep. 724; North- 
western & P. H. Bank v. Ridpath, 29 


238 


Wash. 687, 70 Pac. 139. Sce, also, Allen 
v. Starr, 104 Wash. 246, 176 Pac. 2. 


Evidence to Impeach Return of 
Service: Johnson v. Gregory, 4 Wash. 109, 
29 Pae. 831, 31 Am. St. Rep. 907; North- 
western & P. H. Bank v. Ridpath, 29 
Wash. 687, 70 Pac. 139. 
Weight and Sufficiency: Scott v. 
Patterson, 1 Wash. 487, 20 Pac. 593; Par- 
ker v. Dacres, 1 Wash. 190, 24 Pac. 192; 
Johnstone v. Peyton, 59 Wash, 436, 110 
Pac. 7; McHugh v. Conner, 68 Wash. 229, 
122 Pac. 1018. 

Acceptance or Acknowledgment of Ser- 
vice: See Remington’s Digest, Process, 


§ 238. Jurisdiction Acquired, When. 
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$ 18; Port Blakely Mill Co. v. Clymer, 
1 W. T. 607; Downs v. Board of Directors 
etc., 4 Wash. 309, 30 Pac. 147. 

An attorney cannot accept service of an 
original process for his client, as a part 
of his duty as an attorney: Ashcraft v. 
Powers, 22 Wash. 440, 61 Pac. 161. 


Form and Requisites of Affidavit of Ser- 
vice: See Remington’s Digest, Process, 
$ 35; Powell v. Nolan, 27 Wash. 318, 67 
Pac. 712, 68 Pac. 389; State ex rel. Thomas 
v. Superior Court, 42 Wash. 521, 85 Pac. 
256; French v. Ajax Oil & Dev. Co., 44 
Wash. 305, 87 Pac. 359. 


From the time of the commencement of the action by service of 
summons, or by the filing of a complaint, or as otherwise provided, the 
court 1s deemed to have acquired jurisdiction and to have control of all 


subsequent proceedings. 


equivalent to a personal service of the summons upon him. 


$15; L. 95, p. 172, 8 4. 


Cited in 16 Wash. 631; 22 Wash. 443; 71 
Wash. 439; 78 Wash. 473; 83 Wash. 437; 98 
Wash. 647. 


The question of the sufficiency of the 
summons to confer jurisdiction would be 
determined by the law in force at the time 
of its issuance: Woodham v. Anderson, 32 


A voluntary appearance of a defendant is 


[L. 93, p. 412, 


Waiver of Defects and Objections by 
Appearance: See Remington’s Digest, Pro- 
cess, § 48; Williams v. Miller, 1 W. T. 88; 
Meigs v. Keach, 1 W. T. 305; Schwabacher 
v. Wells, 1 W. T. 506; Clarke County v. 
Brazce, 1 W. T. 199; Mulholland v. Wash- 
ington Match Co., 35 Wash. 315, 77 Pac. 
497; McClellan v. Gaston, 18 Wash, 472, 
51 Pac. 1062. 


Wash. 500, 73 Pac. 536. 


§ 239. Publication of Notice in Exercise of Eminent Domain. 


If a party having or claiming a share or interest in or lien upon 
any property sought to be appropriated for public use be unknown, 
and such fact be made to appear by affidavit filed in the office of the 
elerk of the court, the notice required by law in such cases may be 
served by publication as in the case of nonresident owners, and such 
notice shall be directed by name to every owner of a share or interest 
in or lien upon the property sought to be so appropriated, and generally 
to all persons unknown having or claiming an interest or estate in the 
property or any portion thereof, and all such unknown parties shall in 
all papers and proceedings be designated as “unknown owners,” and 
shall be bound by the provisions and be entitled to the benefits of the 
judgment the same as if they had been known and duly named. IL. 


95, p. 352, § 1] 


§ 240. Selection of Newspaper — Evidence of Payment. 

In any suit or proceeding, in any court of this state, requiring a 
legal publication, said publication shall be made in any newspaper of 
general circulation in the county, designated by the party or his attor- 
ney, at whose instance the said publication is made. A tender of a 
receipt from the publisher of the said newspaper, as full payment 
for said publication shall be accepted by the sheriff, or court, as pay- 
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91. 
Publieation may be made 
44 Wash. 202, 87 Pac. 120. 
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[L. 93, p. 62, 


in @ paper owned by the plaintiff: Callison v. Smith, 


§ 241. Appearance, What Constitutes. 


A defendant appears in an action when h 
any application for an order therein, or 
After appearance a 


of his appearance. 
of all subsequent proceedings: 


he deemed a general appearance, 
same states that the same is a 
L. 93, p. 412, §16.] 


Cited in 15 Wash. 592; 16 Wash. 631; 
21 Wash. 107; 22 Wash. 443; 27 Wash. 
555; 29 Wash. 564; 31 Wash. 167; 32 
Wash. 505; 33 Wash. 556; 37 Wash, 560; 
43 Wash. 440; 52 Wash. 14; 60 Wash. 
334; 71 Wash. 439; 92 Wash. 232; 95 
Wash. 105, 106; 101 Wash. 19, 20, 23; 103 
Wash, 501. 


Necessity of Notice, under this section: 
Ashcraft v. Powers, 22 Wash. 440, 61 Pac. 
161: Molloy v. Union Transfer, Moving & 
Storage Co., 60 Wash. 331, 111 Pac. 160. 


This section is not applicable where de- 
feudant has been adjudged to be in de- 
fault, and hence notice of proceedings 
subsequent to default is unnecessary: 
Norris v. Campbell, 27 Wash. 654, 68 Pac. 
339. 


Proceedings Constituting Appearance— 
In general: See Remington’s Digest, 
Appear, $$ 1, 2; McCoy v. Bell, 1 Wash. 
aH, 20 Pac. 595; Yesler v. Oblesbee, 1 
W. T. 604; Walla Walla Printing ete. Co. 
v. Budd, 2 W. T. 336, 5 Pac. 602; Jones 
v. Wolverton, 15 Wash. 590, 47 Pac. 36; 
Cornell University v. Denny Hotel Co., 15 
Wash. 433, 46 Pac. 654; Robertson Mort- 
Lage Co. v. Thomas, 60 Wash. 514, 111 
Pae. 795; Myhren’s Estate, In re, 95 
Wash. 101, 163 Pae. 388. 


—— Filing of a Plea, Answer or De- 
murrer: See Remington’s Digest, Appear., 
* 3; Schwabacher v. Wells, 1 W. T. 506; 
Williams v. Miller, 1 W. T. 88; Walla 
Walla Printing ete. Co. v. Budd, 2 W. T. 
336, 5 Pac. 602; Morris v. Healy Lumber 
6% 33 Wash. 451, 74 Pac. 662; Spring- 
field Shingle Co. v. Edgecomb Mill Co., 52 
Wash. 620, 101 Pae. 233, 35 L. R. A. 
(N. 8.) 258; State ex rel. Trickel v. 
Superior Court, 52 Wash. 13, 100 Pac. 155; 
Calhoun v. Nelson, 47 Wash. 617, 92 Pac. 
443; State ex rel. Hannebohl v. Superior 
Court, 85 Wash. 663, 149 Pac. 16; Free- 
born v. Chewelah Copper King Min. Co., 
S9 Wash. 519, 154 Pac. 1095. 


| eral or Special Appearance: See 
Remington’s Digest, Appear., § 4; Dem- 


— 


283 


but when. a defendant has not 
service of notice or papers in the ordinary proceedings in an ac 
not be made upon him. Every sue 


e answers, demurs, makes 
gives the plaintiff written notice 
defendant is entitled to notice. 
appeared, 
tion need 


h appearance made jn an action shall 
unless the defendant in making the 
special appearance. [Cf. 2 H. C., § 181; 


? 
1918C, 1042; 
Macario v. Alaska Gastineau Min. Co., 
R. A. 1917E, 
1152; Matson v. Kennecott Mines Co., 103 
See, also, Alaska 
Pac. Nav. Co. v. Southwark Foundry & 
Mach. Co., 104 Wash. 346, 176 Pac. 357. 


Operation and Effect—Jurisdiction Ac- 
quired: See Remington’s Digest, Appear., 
$ 5; Baxter v. Scoland, 2 W. T. 86, 3 
Pac. 638; Meigs v. Keach, 1 W. T. 305: 
Seattle v. O’Connell, 16 Wash. 625, 48 
Pac, 412; American Paper Co. v. Sullivan, 
34 Wash. 391, 75 Pac. 991. See, also, State 
ex rel. Rothwell v. Superior Court, 111 
Wash. 63, 189 Pac. 556. 


Where a judgment was void by reason 
of defective process it would not be vali. 
dated by the fact that the defendants 
subsequently made a general appearance 
in the action for the purpose of moving 
its vacation: Woodham v. Anderson, 32 
Wash. 500, 73 Pac. 536. 


In an action to foreclose liens upon a 
ship, brought in the wrong county, a gen- 
eral appearance and participation in a 
trial without objection to the venue pre- 
cludes any right to question the court’s 
jurisdiction and creates the same situation 
as though the party had consented to a 
change of venue: State ex rel. Christensen 


v. Superior Court, 108 Wash. 666, 165 Pac. 
623. 


Waiver of Objections: Seo Remington’s 
Digest, Appear., §§ 6, 7; Paxton v. Dan- 
jell, 1 Wash. 19, 23 Pac. 441; Bennett 
v. Supreme Tent ete. Maccabees, 40 Wash. 
431, 82 Pac. 744, 2 L. R. A. (N. S.) 389; 
Williams v. Miller, 1 W. T. 88; Meigs v. 
Keach, 1 W. T 305; Schwabacher v. Wells, 
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1 W. T. 506; Clarke County v. Brazee, 1 
W. T. 199; Mulholland v. Washington 
Match Co., 35 Wash. 315, 77 Pac. 497; 
Gaffney v. Johnson, 39 Wash. 437, 81 Pac. 
859; French v. Ajax Oil & Dev. Co., 44 
Wash. 305, 87 Pac. 359; French v. Ajax 
Oil & Dev. Co., 44 Wash. 697, 87 Pac. 360; 
Bellingham v. Linck, 53 Wash. 208, 101 
Pac. 843; Olson Land Co. v. Alki Park Co., 
63 Wash. 521, 115 Pac. 1083, Ann. Cas. 
1912D, 365; Steenstrup v. Toledo Foundry 
& Machine Co., 66 Wash. 101, 119 Pace. 
16, Ann. Cas, 1913C, 427; Martin’s Estate, 
In re, 82 Wash. 226, 144 Pac. 42. 


Effect of General Appearance After Spe- 
cial Appearance: See Remington’s Digest, 
Appear., § 8; Woodbury v. Henningsen, 
11 Wash. 12, 39 Pac. 243; Sayward v. 
Carlson, 1 Wash. 29, 23 Pac. 830; Teater 
v. King, 35 Wash. 138, 76 Pac. 688; Larsen 
v. Allan Line Steamship Co., 37 Wash. 
555, 80 Pac. 181; Hodges v. Price, 38 
Wash, 1, 80 Pac. 202; Hammel v. Fidelity 
Mutual Aid Assn., 42 Wash. 448, 85 Pac. 
35; International Development Co. v. San- 
ger, 75 Wash. 546, 135 Pac. 28; Columbia 
& Puget Sound R. Co. v. Moss, 53 Wash. 
512, 102 Pac. 439; Martin’s Estate, In re, 
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82 Wash. 226, 144 Pac. 42; Matson v. 
Kennecott Mines Co., 103 Wash. 499, 175 
Pac. 181. 

See, also, effect of general or special— 
Answer to merits— Waiver: Kubey v. 
Travelers Protective Assoc., 109 Wash. 453. 
187 Pac. 335; Platt v. Magagnini, 110 
Wash. 39, 187 Pac. 716. 

Where, upon hearing a motion under spe- 
cial appearance to quash service of sum- 
mons, plaintiff requested leave to amend 
the complaint, objection thereto does 
not constitute a general appearance waiv- 
ing the special appearance. Alaska Pac. 
Nav. Co. v. Southwark Foundry & Mach. 
Co., 104 Wash. 346, 176 Pac. 357. 

Test as to whether appearance is gen- 
eral or special. Ann. Cas. 19144, 
1189. 

Moving to set aside order in cause 
for want of jurisdiction as general 
or special appearance. Ann. Cas. 
1917B, 454. 

Moving to set aside attachment for 
lack of jurisdiction as general or 
special appearance. 18 Ann. Cas. 
913. l 


§ 242. Notice—Service by Mail, etc. 

When a party to an action has appeared in the same, he shall 
be entitled to at least three days’ notice of any trial, hearing, motion, 
application, sale or proceeding therein; which notice shall be in writing 
specifying the time and place where the same will be had or made, and 
which shall be served on him or his attorney, but if neither such party 
nor his attorney reside in the county in which the action or proceeding 
ia pending or where such application or motion is made, then service 
by mail may be had on such party or his attorney by mailing to either 
of them a copy of such notice, properly addressed with postage thereon 
fully prepaid, at least ten days before the time appointed for such hear- 


ing, application or sale. 


8 1. 

Cited in 14 Wash. 457; 18 Wash. 209; 
25 Wash. 656; 31 Wash. 167; 32 Wash. 94; 
51 Wash. 474; 69 Wash. 262. 

Necessity of notice under this section: 
Garvey v. Skamser, 69 Wash. 259, 124 Pac. 
688. 

This section has no application to pro- 
ceedings had after or to enforce the judg- 
ment, but merely defines the rights of the 
respective parties before judgment: Whit- 
worth v. McKee, 32 Wash. 83, 72 Pac. 
1046; Galler v. MeMahon, 51 Wash, 473, 
99 Pac. 309. 

Notice of motion to publish depositions 


(Cd. ’81, § 2140; 2 H. C., § 822; L. 97, p. 282. 


is not necessary, since this section is not 
applicable to motions which cannot be 
contested: Mendenhall v. Kratz, 14 Wash. 
453, 44 Pac. 872. 


Sufficiency of notice under this section: 
Haggard v. Sanglin, 31 Wash. 165, 71 Pac. 
711; Spokane & Idaho Lumber Co. v. 
Stanley, 25 Wash. 653, 66 Pac. 92. 


This section is not applicable to motions 
which cannot be contested: Mendenhall v. 
Kratz, 14 Wash. 453, 44 Pae. 872. And it 
is not applicable to proceedings after 
judgment: Geller v. McMahon, 51 Wash. 
473, 99 Pac. 309. 


§ 243. Actions Affecting Title to Real Estate—Lis Pendens. 

In an action affecting the title to real property the plaintiff, at the 
time of filing the complaint, or at any time afterwards, or whenever a 
writ of attachment of property shall be issued, or at any time afterwards, 
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the plaintiff or a defendant, when he sets up an affirmative cause of 
action in his answer, and demands substantive relief at the time of filing 
his answer, or at any time afterwards, if the same be intended to affect 
real property, may file with the auditor of each county in which the 
property is situated a notice of the pendency of the action, containing 
the names of the parties, the object of the action, and a description of 
the real property in that county affected thereby. From the time of the 
fling only shall the pendency of the action be constructive notice to a 
purchaser or encumbrancer of the property affected thereby, and every 
person whose conveyance or encumbrance is subsequently executed or 
subsequently recorded shall be deemed a subsequent purchaser or en- 
cumbrancer, and shall be bound by all proceedings taken after the filing 
of such notice to the same extent as if he were a party to the action. 
For the purpose of this section an action shall be deemed to be pending 
from the time of filing such notice: Provided, however, that such notice 
shall be of no avail unless it shall be followed by the first publication 
of the summons, or by the personal service thereof on a defendant within 
sixty days after such filing. And the court in which the said action 
was commenced may, in its discretion, at any time after the action shall 
be settled, discontinued or abated, on application of any person aggrieved 
and on good cause shown and on such notice as shall be directed or 
approved by the court, order the notice authorized in this section to be 
canceled of record, in whole or in part, by the county auditor of any 
county in whose office the same may have been filed or recorded, and 
such cancellation shall be made by an indorsement to that effect on the 
margin of the record. IL. 93, p. 412, §17.] 


Cited in 10 Wash. 450; 16 Wash. 663; 
18 Wash. 86; 24 Wash. 406; 29 Wash. 678; 
38 Wash. 206, 207; 44 Wash. 622; 47 
Wash. 92, 93; 60 Wash. 481; 63 Wash. 4; 
85 Wasb. 245; 86 Wash. 528; 95 Wash. 608; 
97 Wash. 337; 99 Wash. 459. 


Actions and Proceedings in Which Notice 
is Necessary or Authorized: See Roming- 
ton’s Digest, Lis Pen., §§ 1—3; Frank 
v. Jenkins, 11 Wash. 611, 40 Pac. 220; 
Washington Dredge & Imp. Co. v. Kin- 
near, 24 Wash. 405, 64 Pac. 522; King V. 
Branscheid, 32 Wash. 634, 73 Pac. 668; 
May v. Sutherlin, 41 Wash. 609, 84 Pac. 
585; Portland & Seattle R. Co. v. Ladd, 
47 Wash. 88, 91 Pac. 573. 

The filing of notice of the pendency of 
an action to foreclose a mortgage, under 
this section, is notice to the holder of an 
unrecorded conveyance which is junior 
and inferior to the mortgage, and such 
holder is bound absolutely by the judg- 
ment the same as though he had been 
made a party to the action, although the 
mortgagee had actual notice of the con- 
veyance prior to the commencement of the 
action: Payson v. Jacobs, 38 Wash. 203, 
80 Pac. 429. 


The meaning is that the purchaser is 
bound by the judgment rendered and. not 
merely by the judgment that might have 
been rendered had he appeared and de- 


fended: Ellis v. McCoy, 99 Wash. 457, 
169 Pac. 973. 


A lis pendens notice may properly be 
signed by the attorney as well as by 
the party himself: Eldridge v. Stenger, 
19 Wash. 697, 54 Pac. 541. 


The provision in this section for cancel- 
lation of the notice is cumulative of the 
remedy provided by section 809, in so far 
as it is applicable to persons not parties 
to the action in which the notice was filed: 
3 v. Branscheid, 32 Wash. 634, 73 Pac. 
668. 


Filing and Recording: See Reming- 
ton’s Digest, Lis Pen., § 5; Bigelow v. 
Brewer, 29 Wash. 670, 70 Pac. 129; Sawyer 
v. Vermont Loan & T. Co., 41 Wash. 524, 
84 Pac. 8; Burwell v. Smith, 63 Wash. 
1. 114 Pac. 876. 


Upon dismissal of a case on the merits, 
it is proper to clear the record of any 
cloud by releasing the lis pendens: Cash- 
mere State Bank v. Richardson, 105 Wash. 
105, 177 Pac. 727. | 


Operation and Effect in General: See 
Remington’s Digest, Lis Pen., § 7; Kley 
v. Geiger, 4 Wash. 484, 30 Pac. 727; Rock- 
ford Watch Co. v. Rumpf, 12 Wash. 647. 
42 Pac. 213; Spokane v. Amsterdamsch 
Trustees ete., 18 Wash. 81. 50 Pac. 1088: 
Johnson v. Irwin, 16 Wash. 652, 48 Pac. 
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345; Trumbull v. Jefferson County, 60 
Wash. 479, 111 Pac. 569, 140 Am. St. Rep. 
943; Merrick v. Pattison, 85 Wash. 240, 
147 Pac. 1137; State v. Terry, 99 Wash. 1, 
168 Pac. 513. 


Extent of Notice by Lis Pendens: 
See Remington’s Digest, Lis Pen., § 8; 
Nason v. Northwestern Mill & P. Co., 17 
Wash. 142, 49 Pac. 235; Payson v. Jacobs, 
38 Wash 203, 80 Pac. 429; Hyde v. Heaton, 
43 Wash. 433, 86 Pac. 664; Biggs v. Hoff- 


man, 60 Wash. 495, 111 Pac. 576; Skinner 


v. Hunter, 95 Wash. 607, 164 Pac. 244. 


Purchasers Pending Suit and Persons 
Bound by Judgment: See Remington's Di- 
gest, Lis Pen., §§9, 10; Pacific Mfg. Co. 
v. Brown, 8 Wash. 347, 36 Pac. 273; El- 
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dridge v. Stenger, 19 Wash. 697, 54 Par. 
541; Dow v. Ballard, 28 Wash. 87, 68 
Pac. 176; Wright v. Jessup, 44 Wash. 618, 
87 Pac. 930; Burwell v. Smith, 63 Wash. 
1, 114 Pac. 876. 


Statute requiring filing of formal 
notice of lis pendens in certain 
classes of cases as affecting com- 
mon-law doctrine of lis pendens in 
other cases. 10 A. L. R. 306. 

Protection of lis pendens notice dur- 
ing time allowed for appeal or 
motion for new trial. 10 X L. R. 
415. 


Who is purchaser pendente lite. Ann. 
Cas. 1918C, 53, 81, 83, 86, 90. 


§ 244. Notice, upon Whom Served. 


Notices shall be in writing; and notices and other papers may be 
served on the party or attorney in the manner prescribed in the next 


three sections where not otherwise provided by statute. 


§ 18.] 
Cited in 24 Wash. 668; 69 Wash. 262. 


[L. 93, p. 413, 


8245. Manner of Making Service of Notice. 
The services may be personal or by delivery to the party or attorney 
on whom service is required to be made, or it may be as follows: 
1. If upon an attorney, it may be made during his absence from his 


office by leaving the papers with his clerk therein, or with a person 
having charge thereof; or, when there is no person in the office, by leav- 
ing it between the hours of six in the morning and nine in the evening 
in a conspicuous place in the office; or, if it 1s not open to admit of 
such service then by leaving it at the attorney's residence with some 
person of suitable age and discretion; | 

2. If upon a party, it may be made by leaving the papers at his 
residence between the hours of six in the morning and nine in the even- 
ing, with some person of suitable age and discretion. [L. 93, p. 413, 
§ 19. ] 


Cited in 25 Wash. 155; 27 Wash. 331; 
54 Wash. 260, 262. 


Service of a proposed statement made 
upon a lawyer’s clerk, under this section, 
is insufficient when the attorney himself 
is present in the office: Times Printing 
Co. v. Seattle, 25 Wash. 149, 64 Pac. 940. 


Under this section a service is good 
when made by dropping a copy through 
the transom on the floor of the office in 
front of the front door, which was locked, 
no one being in the office: Spencer v. Ar- 
lington, 54 Wash. 259, 103 Pac. 30. 


§ 246. Service by Mail, When may be Made. 


Service by mail may be made when the person making the service 
and the person on whom it is to be made reside in different places be- 


tween which there is a regular communication by mail. 


$ 20.] 


Cited in 7 Wash. 470; 24 Wash. 612; 63 
Wash. 443. 
Service of a notice of appeal by mail 


(L. 93, p. 414, 


is sufficient when the person making the 
service and the person upon whom ser- 
vice is made reside in different places 
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between which there is regular communi- Service by mail of notice required by 
eation by mail: De Roberts v. Stiles, 24 employers’ liability acts. 28 L. B. 
Wash. 611, 64 Pac. 795. j A. (N. 8.) 238. 


$247. Service by Mail, Manner of. 


In case of service by mail, the papers shall be deposited in the post- 
office, addressed to the person on whom it is served, at his place of 
residence, and the postage paid; and in such case the time of service 
shall be double that required in case of personal service. [L. 93, 
p. 414, § 21.] 


Cited in 19 Wash. 319; 24 Wash. 612; Mountain Tunnel & Power Co. v. Superior 


26 Wash. 366; 71 Wash. 439. Court, 63 Wash. 442, 115 Pac. 845. 

Under: thie Gettin: service of a stale: When service by mail is complete. 18 
ment of fects by mail is completed when , pa 
the copy is deposited in the postoffice Sending newspapers containing ad- 
properly addressed: State ex rel. Palmer vertisement as valid service of 


notice. Ann. Cas. 1912D, 1000. 


§248. Service When No Attorney Appears. 


Where a plaintiff or defendant who has appeared resides out of the 
state and has no attorney in the action, the service may be made by 
mail if his residence is known; if not known, on the clerk for him. 
But where a party, whether resident or nonresident, has an attorney in 
the action, the service of papers shall be upon the attorney instead of 
the party. But if the attorney shall have removed from the state, such 
service may be made upon him personally either within or without 
the state, or by mail to him at his place of residence, if known, and if not 
known, then by mail upon the party, if his residence is known, whether 
within or without the state. And if the residence of neither the party 


or attorney are known, the service may be made upon the clerk for 
the attorney. [L. 93, p. 414, § 22.] 


§249. Not Applicable to Service of Summons, etc. 


The provisions of the four preceding sections do not apply to the 
service of a summons or other process, or of any paper to bring a party 
into contempt. [L. 93, p. 414, § 23.] 

See infra, §§ 1049-1062, contempts and punishment thereof. 
This section inferentially forbids ser- nett v. Supreme Tent etc. Maccabees, 40 
vice of summons by mail, and a service Wash. 431, 82 Pac. 744, 2 L. R. A. (N. 8.) 


upon the statutory agent of a foreign 389. 
corporation by mail is insufficient: Ben- 


9250. Effect of Imperfect Paper—Amendments. 


A notice or other paper is valid and effectual though the title of the 
action in which it is made is omitted, or it is defective either in respect 
to the court or parties, if it intelligently refers to such action or proceed- 
ings; and in furtherance of justice upon proper terms, any other defect 
or error in any notice or other paper or proceeding may be amended 
hy the court, and any mischance, omission or defect relieved within one 
year thereafter; and the court may enlarge or extend the time, for good 
cause shown, within which by statute any act is to be done, proceeding 
had or taken, notice of paper filed or served, or may, on such terms 
as are just, permit the same to be done or supplied after the time 
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therefor has expired, except that the time for bringing a writ of error 
or appeal shall in no case be enlarged, or a party permitted to bring 


such writ of error or appeal after the time therefor has expired. 


p. 414, § 24.] 


Cited in 12 Wash. 100; 15 Wash. 127; 
°6 Wash. 2; 51 Wash. 474; 68 Wash. 484. 


Defects and Irregularities in Service or 
Return of Proof Thereof: See Remington's 
Digest, Proc., §§ 44—46; Washington Mill 

Co. v. Kinnear, 1 W. T. 99; Embree 
v. MeLennan, 18 Wash. 651, 52 Pac. 241; 
Moynahan v. Superior Court, 42 Wash. 
172, 84 Pac. 655; Holford v. Trewella, 36 
Wash. 654, 79 Pac. 308. 


Amendment of Defects—Return of Proof 
of Service in, General: See Remington’s 
Digest, Proc., § 47; Knoff v. Puget Sound 
Co-op. Colony, 1 Wash. 57, 24 Pac. 27; 
Washington Mill Co. v. Kinnear, 1 W. T. 
99; Lutkens v. Young, 63 Wash. 452, 115 


L. 92, 


Commerce af Seattle v. Seattle Pickle ete. 
Works, 15 Wash. 126, 45 Pae. 731. 


Under this section, the trial court may 
extend the time for filing exceptions to 
the report of a referee or permit the fi- 
ing of amended exceptions: Pederson v. 
Parke, 68 Wash. 482, 123 Pac. 777. 

Effect of defects or informalities as 
to appearance or return day in sum- 
mons or notice of commencement of 
action. 6 A. L. R. 841. 


Construction of requirement of publi- 
cation once per week for certain 
number of weeks. Ann. Cas. 191785, 
209, 

Validity of notice sent by telegraph. 
61 L. R. A. 933. 


Pac. 1038. 


N This section does not relate to proceed- 
ings after judgment: National Bank of 


Services of writ or process by tele- 
phone. Ann. Cas. 1917B, 909; 
L. R. A. 1915D, 427. 


§ 251. Assessment of Damages. 


A defendant who has appeared may, without answering, demand 
in writing an assessment of damages, of the amount which the plaintiff 
is entitled to recover, and thereupon such assessment shall be had or any 
such amount ascertained in such manner as the court on application may 
direct, and judgment entered by the clerk for the amount so assessed 
or ascertained. [L. 93, p. 415, § 25.] 

Cited in 98 Wash. 567. 


§ 252. Computation of Time. 


The time within which an act is to be done shall be computed by 
excluding the first day and including the last. If the last day falls on a 
Sunday it shall be excluded. [L. 93, p. 415, § 26.] 


Cited in 10 Wash. 810; 25 Wash. 657; 27 Wash. 151; 32 Wash. 212; 61 Wash. 
257; 99 Wash. 676, 677. 


§ 253. Weekly Publication, How Made. 


The publication of legal notices required by law, or by an order of 
a judge or court, to be published in a newspaper once in each week for a 
specified number of weeks, shall be made on the day of each week in 
which such newspaper is published. [L. 93, p. 415, § 27.] | 


§ 253-1. “Legal Newspaper” Defined. 


No newspaper shall be considered a legal newspaper for the publica- 
tion of any advertisement, notice, summons, report, proceeding or other 
official document now or hereafter required by law to be published unless 
such newspaper shall have been published in the English language con- 
tinually (legal holidays and Sundays excepted) as a daily or weekly 
newspaper, as the case may be, in the city or town where the same 
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is published at the time of the publication of such official document, 
for at least six months prior to the date of such publication, and shall 
he printed either in whole or in part in an office maintained at the place 
of publication: Provided, that in case of the consolidation of two or 
more newspapers such consolidated newspaper shall be considered a legal 
newspaper if either or any of the papers so consolidated would be a legal 
newspaper at the date of such legal publication, had not such consolida- 
tion taken place: Provided, further, that nothing in this section shall be 
construed to invalidate any publication in a foreign language prior to 
the taking effect of this act. [L. 21, p. 293, §1. Cf. L. 17, p. 219, §1.] 


§ 253-2. Affidavit of Publication—Presumption. 


All legal and other official notices shall be published in a legal 
newspaper as defined in the preceding section and the affidavit of pub- 
lieation shall state that such newspaper is a legal newspaper and shall 
be prima facie evidence of that fact. [L. 21, p. 294, §2.] 


§ 253-3. Scope of Act. 


The provisions of the two preceding sections shall not apply in coun- 
ties where no newspaper has been published for a period of one year 


prior to the publication of such legal or other official notices. [L. ’21, 
p. 294, §3.] 


§ 253-4. Publication Fees. 


In all cases where publication of legal notices of any kind is re- 
qured or allowed by law, the person or officer desiring such publication 
shall be required to pay on a basis of one dollar and forty cents per 
folio of one hundred words for the first insertion and eighty cents per 
folio of one hundred words for each subsequent insertion, or its equiva- 
lent in number of words: Provided, that any newspaper having a circula- 
tion of over 20,000 copies each issue may charge such additional rate 
as it may deem necessary and just and any person or officer authorizing 
the publication of any legal notice in such newspaper may legally pay 
such rate as is charged by such newspaper, and: Provided, further, that 
this section shall not apply to the amount to be charged for the publica- 
tion of any legal notice or advertisement for any school district, village, 
town, city, county, state, municipal or quasi-municipal corporation or the 
United States government. [L. 21, p. 294, § 4.] 


9253-5. Selection of Legal Newspaper. 


Any summons, citation, notice of sheriff’s sale, or legal advertise- 
ment of any description, the publication of which is now or may be 
hereafter required by law, may be published in any daily or weekly 
legal newspaper of general circulation published in the county where the 
action, suit or other proceeding is pending, or is to be commenced or 
had, or in which such notice, summons, citation, or other legal advertise- 
ment is required to be given: Provided, however, that if there be more 
than one legal newspaper in which any such legal notice, summons, cita- 
tion or legal advertisement might lawfully be published, then the plain- 
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exelusive right to designate in which of such qualified newspaper such 
legal notice, summons, citation, notice of sheriff’s sale or other lega! 
advertisement shall be published. [L. 21, p. 294, §5.] 


§ 253-6. Legal Holidays and Sundays—Omission. 

Where any law or ordinance of any incorporated city or town in this 
state provides for the publication of any form of notice or advertise- 
ment for consecutive days in a daily newspaper, the publication of such 
notice on legal holidays and Sundays may be omitted without in any 
manner affecting the legality of such notice or advertisement: Provided, 
that the publication of the required number of notices is complied with. 
[L. 21, p. 295, §6.] 


8 253-7. Payment of Fee—Affidavit. 

The affidavit of publication of all notices required by law to be pub- 
lished shall state the full amount of the fee charged for such publication 
and that the fee has been paid in full. IL. 21, p. 295, §7.] 


§ 254. Service of Writ by Telegraph. 

Any writ or order in any civil suit or proceeding, and all the papers 
requiring service, may be transmitted by telegraph for service in any 
place, and the telegraphic copy of such writ or order or paper so trans- 
mitted may be served or executed by the officer or person to whom it is 
sent for that purpose, and returned by him, if any return be requisite, 
in the same manner, and with the same force and effect in all respects. 
as the original thereof might be, if delivered to him, and the officer or 
person serving or executing the same shall have the same authority, and 
be subject to the same liabilities, as if the said copy were the origina!. 
The original, when a writ or order, shall also be filed in the court from 
which it was issued, and a certified copy thereof shall be preserved 1: 
the telegraph office from which it was sent; in sending it, either the 
original or certified copy my be used by the operator for that purpose. 
[L. 66, p. 69, $17; Cd. 81, 8 2358; 1 H. C., § 1558. 


See infra, § 11346, notice by telegraph, effect of. 


CHAPTER VII. 
PLEADINGS. 


§ 255. Rules to Determine Sufficiency. 

All the forms of pleadings heretofore existing in civil actions incon- 
sistent with the provisions of this code are abolished, and hereafter the 
forms of pleading and the rule by which the sufficiency of the pleadings 
ir to be determined shall be as herein prescribed. [Cf. L. ’54, p. 138, 
$ 36; L. 69, p. 17, §71; Cd. 81, §73; 2 H. C., § 185. 

Cited in 3 Wash. 203, 587, 588; 5 Wash. 472, 7 Pac. 882, 886; State ex rel. Holgate 


662; 17 Wash. 5; 24 Wash. 329; 27 Wash. v. Superior Court, 21 Wash. 33, 56 Pat. 
396: 43 Wash. 221; 81 Wash. 36. 932; State ex rel. Hawes v. Brewer, 39 


Abolition of Common-law Forms and 
Distinctions: See Remington's Digest, 
Plead., §2; Newberg v. Farmer, 1 W. T. 
182: Renton v. St. Louis, 1 W. T. 215; 
Garrison v. Cheenev. 1 W. T. 489; Puget 
Sound Iron Co. v. Worthington, 2 W. T. 


Wash. 65, 80 Pac. 1001, 109 Am. St. Rep. 
858, 4 Ann. Cas. 197; Port Blakely Mill 
Co. v. Hartford Fire Ins. Co., 50 Wash. 
657, 97 Pac. 781. 
For text treatment of “Pleading,” see 
21 R. C. L. 431. 
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Char. VIII PLEADINGS. 258 
§ 256. What Pleadings There shall be. 
The only pleadings on the part of the plaintiff shall be,— 
1. The complaint ; 
2. The demurrer ; 
3. The reply. 
And on the part of the defendant,— 
1. The demurrer ; | 
2. The answer. [L. 54, p. 139. §37; L. 69, p. 20, §72; Cd. 81, 8 74; 


2 H. C., 8 186. 
Cited in 3 Wash. 587, 588; 27 Wash. 397; 29 Wash. 532. 


§257. First Pleading—Complaint. 
The first pleading on the part of the plaintiff shall be the complaint. 
L. 54, p. 139, § 38; Cd. 81, §75; 2 H. C., § 187.] 
cited in 29 Wash. 532. ° 


§ 258. What Complaint shall Contain. 
The complaint shall contain,— 

1. The title of cause, specifying the name of the court, the name of the 
county in which the action is brought, and the name of the parties to 
the action, plaintiff and defendant; 

2. A plain and concise statement of facts, constituting the cause of 
action, without unnecessary repetition; 

3. A demand for the relief which plaintiff claims; if the recovery of 
money or damages be demanded, the amount thereof shall be stated. 


(Cf. L. 54, p. 139, §39; L. 77, p. 17, §76; Cd. 81, § 76; L. 91, p. 106, 


$l; 2 H. C., 8 188. 


Cited in 3 Wash. 271; 9 Wash. 549; 23 
Wash. 606; 27 Wash. 407, 409; 57 Wash. 
21; 72 Wash. 170, 220; 76 Wash. 205; 79 
— 544; 89 Wash. 438, 471; 94 Wash 
84. 


COMPLAINT—Form and Requisites of 
Complaint, in General — Names, Descrip- 
tion and Caption: See Remington’s Digest, 
Plead., §§ 24, 25: Vasele v. Grant St. Elec. 
R. Co., 16 Wash. 602, 48 Pac. 249; Nickels 
v. Griffin, 1 W. T. 374. 


Statement of Cause of Action in Gen- 
eral: See Remington’s Digest, Plead., § 26; 
Distler v. Dabney, 3 Wash. 200, 28 Pac. 
335; First Nat. Bank of Pullman v. Young, 
20 Wash, 337, 55 Pac. 215; Grant v. Walsh, 
36 Wash. 190, 78 Pac. 786; Johnson v. 


San Juan Fish & P. Co., 31 Wash. 238, 71 
Pac, 787, 


A complaint upon a written contract 
cannot be aided by pleading an interpreta- 
ton of it contrary to the legal effect of 

6 agreement: Miller v. Kemper, 107 
Wash. 274, 181 Pac. 859. 


_ Theory and Form of Action: See Rem- 
ington's Digest, Plead., §27; Smith v. 
Wingard, 3 W. T. 291, 13 Pac. 717; Casey 
Y. Oakes, 17 Wash. 409, 50 Pae. 53; Dun- 
lap v. Rauch, 24 Wash. 620, 64 Pac. 807; 
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Damon v. Leque, 14 Wash, 253, 44 Pac. 
261; Watson v. Glover, 21 Wash. 677, 59 
Pac. 516; Dermitzer v. German Sav. & L. 
Soc., 23 Wash. 132, 62 Pac. 862; Yarwood 
v. Johnson, 29 Wash. 643, 70 Pac. 123; 
Brown v. Calloway, 34 Wash. 175, 75 Pace. 
630; McKay v. Calderwood, 37 Wash. 194, 
79 Pac. 629; Lawrence v. Halverson, 41 
Wash. 534, 83 Pac. 889; Park v. North- 
port Smelting & Ref. Co., 47 Wash. 597, 
92 Pac. 442; Hotchkin v. MeNaught-Col- 
lins Improvement Co., 67 Wash. 206, 121 
Pac. 455; Galbraith v. Devlin, 85 Wash. 
482, 148 Pac. 589; Smith v. Driscoll, 94 
Wash. 441, 162 Pac. 572, L. R. A. 1917C, 
1128. 


Anticipating Defenses: See Remington’s 
Digest, Plead., §31; Johnson v. Belling- 
ham Bay Imp. Co., 13 Wash. 455, 43 Pac. 
370; Randall v. Hoquiam, 30 Wash. 435, 
70 Pac. 1111; Malloy v. Benway, 34 Wash. 
315, 75 Pac. 869; State v. Davis, 43 Wash. 
116, 86 Pac. 201. 

Allegations on Information and Belief: 
See Remington’s Digest, Plead., § 32; War- 
burton v. Ralph, 9 Wash. 537, 38 Pac. 140. 

In an action for an injunction, the ob- 
jection that the amount of damages was 
not stated in the complaint as required by 
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this section cannot be urged at the trial, 
in the absence of demurrer or motion, 
where the complaint alleged the facts 
from which the damages flowed and that 
the same could not be estimated, and 
praved that they be determined and for 
general relief: Loutzenhiser v. Peck, 89 
Wash. 435, 154 Pac. 814. 


Prayer for Judgment: See Remington’s 
Digest, Plead., §33; Howard v. Seattle 
Nat. Bank, 10 Wash. 280, 38 Pac. 1040, 
39 Pac. 100; Smith v. Allen, 18 Wash. 1, 
50 Pac. 783, 63 Am. St. Rep. 864, 39 
L. R. A. 82; Dormitzer v. German Sav. & 
L. Soc., 23 Wash. 132, 62 Pac. 862; Yar- 
wood v. Johnson, 29 Wash. 643, 70 Pac. 
123; MacKay v. Smith, 27 Wash. 442, 67 
Pac. 92S; Bank of California v. Dyer, 14 
Wash. 279, 44 Pac. 534; Bank of British 
Columbia v. Port Townsend, 16 Wash. 450, 
47 Pac. 896; Orr v. Perky Investment Co., 
65 Wash. 281, 118 Pac. 19; Bader v. John- 
son, 78 Wash. 350, 139 Pac. 32. 


Damages: See Remington's Digest, 
Plead., § 34; Hart Lumber Co. v. Everett 
Land Co., 20 Wash. 71, 54 Pac. 767; Belt 
v. Washington Water P. Co., 24 Wash. 387, 
64 Pac. 525; Houchen v. Oregon & Wash. 
ot Nav. Co., 103 Wash. 598, 175 Pace. 
316. | 


Pleading in Avoidance of Defense of 
Statute of Limitations: See Remington’s 
Digest, Lim. of Act., § 82-1; Evert v. 
Tower, 51 Wash. 514, 99 Pac. 580, 21 
L. R. A. (N. S.) 950. 


Pleading in Anticipation of Defense— 
Matters Avoiding Bar of Statute: See 
Remington’s Digest, Lim. of Act., § 83; 
Stearns v. Hochbrunn, 24 Wash. 206, 64 
Pac. 165; Gay v. Havermale, 27 Wash. 
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390, 67 Pac. 804; Gehres v. Orlowski, 36 
Wash. 156, 78 Pac. 792. 


Part Payment: See Remington’s Digest, 
Lim. of Act., § 84; Yesler v. Oglesbee, 1 
W. T. 604. 

Effect of omission of ad damnum 
clause in complaint. 21 Ann. Cas. 
241. 

General allegation of indebtedness as 
legal conclusion. 14 Ann. Cas. 839. 

Necessity of pleading public acts in 
action based thereon. 1 Ann. Cas. 
947. 

Necessity of setting up ratification of 
alteration in action on altered in- 
strument. Ann. Cas. 1917D, 345. 

May original complaint which states 
no cause of action be aided by sup- 


plemental pleading. L B A 
1916D, 676. 
Necessity of alleging in complaint 


complianee with statute of limita- 
tions. 1 Ann. Cas. 85. 


Right to join in one complaint claims 
of ordinary and gross negligence 
arising out of one state of facts. 
31 L. R. A. (N. 8.) 158. 

Alleging in single count two or more 
acts of negligence capable of con- 
tributing to injury. Ann, Cas. 
1913C, 101; 27 L. R. A. (N. S.) 792. 

Necessity of claiming interest in 
pleading. Ann. Cas. 19124, 1223. 

Necessity of the theory of the case in 
pleading. 50 L. R. A. (N. 8.) 4. 

Necessity that plaintiff in equitable 
action to set aside judgment should 
plead meritorious defense thereto. 
Ann, Cas. 1913F, 124. 


§ 259. Grounds of Demurrer of Defendant. 
The defendant may demur to the complaint when it shall appear upon 


the face thereof either,— 


1. That the court has no jurisdiction of the person of the defendant 
or of the subject matter of the action; 

2. That the plaintiff has no legal capacity to sue; or 

3. That there is another action pending between the same parties for 


the same cause; or 


4. That there is a defect of parties, plaintiff or defendant; or 
5. That several causes of action have been improperly united; 
6. That the complaint does not state facts sufficient to constitute a 


cause of action; 


7. That the action has not been commenced within the time limited 


by law. 
p. 106, §2; 2 H. C., 8 189.) 


Cited in 4 Wash. 810; 12 Wash. 598; 17 
Wash. 576; 19 Wash. 665: 27 Wash. 86; 28 
Wash. 479; 29 Wash. 532; 31 Wash. 36; 
34 Wash. 433; 42 Wash. 88; 51 Wash. 634, 


[Cf. L. 54, p. 139, § 40; Cd. 81, 8 77; L. 86, p. 75, §1; L. 91, 


635; 56 Wash. 238; 58 Wash. 491; 69 
Wash. 557; 75 Wash. 296; 78 Wash. 472 
84 Wash. 122: 100 Wash. 601; 108 Wash. 
37; 110 Wash. 257. 
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CHAP. VII] 


DEMURRER.—Under this and section 
961, the objection to defect of parties must 
be by special demurrer or answer: Buckles 
v. Reynolds, 58 Wash. 485, 108 Pac. 1072. 


Grounds for Demurrer in General—Un- 
certainty or Indebtedness: See Reming- 
ton's Digest, Plead., § 76; Renton v. St. 
Louis, 1 W. T. 215; Chambers v. Hoover, 
3 W. T. 107, 13 Pac. 466; Isaacs v. Hol- 
land, 4 Wash. 54, 29 Pac. 976; Oregon R. 
& Nav. Co. v. Dacres, 1 Wash. 195, 23 
Pac. 415; Green v. Tidball, 26 Wash. 338, 
67 Pac. 84, 55 L. R. A. 879; Wiest v. Coal 
Creek R. Co., 42 Wash. 176, 84 Pac. 725; 
Allen v. Baxter, 42 Wash. 434, 85 Pac. 
26; Schaad v. Robinson, 50 Wash. 283, 97 
Pac. 14; White Bros. & Crum Co. v. Wat- 
son, 64 Wash. 666, 117 Pac. 497, 44 L. R. 
A. (N. S.) 204; Bell v. Jovita Heights 
Co., 71 Wash. 7, 127 Pac. 289. 

— Conclusions of Law: See Reming- 
ton's Digest, Plead., §77; Chambers v. 
Hoover, 3 W. T. 107, 13 Pac. 466; Isaacs 
v. Holland, 4 Wash. 54, 29 Pac. 976; 
Harris v. Halverson, 23 Wash. 779, 63 
Pac. 549; Grandin v. Tacoma, 87 Wash. 
98, 151 Pac. 254. See, also, Shell Co. v. 
State, 113 Wash. 632, 194 Pac. 835. 

—— Irrelevant and Immaterial Mat- 
tərs: See Remington’s Digest, Plead., § 78; 
Fuget Sound Iron Co. v. Worthington, 2 
W. T. 472, 7 Pac. 882, 886. 


— Pendency of Another Action or 
Previous Adjudication: See Remington's 
Digest, Plead., §79; Lowman v. West, 8 
Wash. 355, 36 Pac, 258; Jackson v. Mce- 
Auley, 13 Wash, 298, 43 Pac. 41; Scattle 
Nat. Bank v. School Dist., 20 Wash. 368, 
55 Pac. 317. 


A complaint is not demurrable on the 
ground that another action is pending, 
where the fact does not appear on the 
face of the complaint: Womach v. San- 
dygren, 107 Wash. 80, 180 Pac. 922. 


Where a former action for breach of 
promise based on a prior promise was dis- 
missed by stipulation although defendant 
withheld the stipulation from the files, its 
pendency cannot be pleaded in bar of a 
subsequent action based upon a promise 
made after the settlement of the first ac- 


mon: Bundy v. Dickinson, 108 Wash. 52, 
182 Pac, 947, 


Grounds for Demurrer to Complaint— 
of Acti cacy of Facts to Constitute Cause 
1 n. See Remington’s Digest, Plead., 
el. Smith v. Ellis, 3 W. T. 328, 21 Paec. 
* Wilkeson Coal & Coke Co. v. Driver, 

ash. 177, 37 Pac. 307. 


Renin, limitations and Laches: See 
s antong Digest, Plead., § 81; Wilt v. 
ucitel, 2 W. T. 417, 7 Pac. 891. 


— — 


dee R Misjoinder: of Causes of Actions: 
| ah 3 s Digest, Plead., § 82; Times 
695, 13 v. Everett, 9 Wash. 518, 37 Pac. 
0, 33 Am. St. Rep. 865; Gilmore v. 
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Skookum Box Factory, 20 Wash. 703, 56 
Pac. 934; Dudley v. Duval, 29 Wash. 528, 
70 Pac. 68. 


Grounds for Demurrer to Plea or An- 
swer, or to Defense Therein: See Reming- 
ton’s Digest, Plead., §83; Bennett v. 
Tacoma L. & W. Co., 3 Wash. 337, 28 Pac. 
520; Isaacs v. Holland, 4 Wash. 54, 29 
Pac. 976; Hatch v. Tacoma etc. R. Co., 6 
Wash. 1, 32 Pac. 1063; Silsby v. Tacoma 
ete. R. Co., 6 Wash. 295, 32 Pae. 1067; 
Rogers v. Spokane, 9 Wash. 168, 37 Pac. 
300; Anderson v. Carothers, 18 Wash. 520, 
52 Pac. 229; Peterson v. Seattle Traction 
Co., 23 Wash. 615, 63 Pac. 539, 65 Pac. 
043, 53 L. R. A. 586. 


Grounds for Demurrer to Counterclaim 
or Oross- complaint: See Remington’s Di- 
gest, Plead., §84; Caine v. Seattle & 
Northern R. Co., 12 Wash. 596, 41 Pac. 
904. 
Sufficiency of Demurrer—Specification 
of Grounds: See Remington’s Digest, 
Plead., § 85; Renton v. St. Louis, 1 W. T. 
215; Lowman v. West, 8 Wash. 355, 36 
Pac. 258. 


Scope and Extent of Demurrer in Gen- 
eral: See Remington’s Digest, Plead., § 86; 
Tacoma Hotel Co. v. Tacoma Light & W. 
Co., 3 Wash. 316, 28 Pac. 516, 28 Am. St. 
Rep. 35, 14 L. R. A. 669; Lowman v. West, 
8 Wash. 355, 36 Pac. 258; Brinker v. Old- 
ham & Sons, 63 Wash. 620, 116 Pac. 263; 
Rehlow v. Schmitt, 63 Wash. 666, 116 
Pac. 267. 


Demurrer to Pleading Good in Part: 
See Remington’s Digest, Plead., § 87; Me- 
Cartney v. Glassford, 1 Wash. 579, 20 Pac. 
423; Chevret v. Mechanics’ Mill & Lum. 
Co., 4 Wash. 721, 31 Pac. 24; Bellingham | 
Bay Imp. Co. v. Fairhaven etc. R. Co., 17 
Wash. 371, 49 Pac. 514; Weiser v. Holz- 
man, 33 Wash. 87, 73 Pac. 797, 99 Am. St. 
Rep. 932; Meals v. De Soto Placer Min. 
Co., 33 Wash. 302, 74 Pac. 470; Hindle v. 
Holcomb, 34 Wash. 336, 75 Pac. 873; Hum- ` 
phries v. Cooper, 55 Wash. 376, 104 Pac. 
606, 133 Am. St. Rep. 1036; Beyer v. Bul- 
lock, 56 Wash. 110, 105 Paec. 155; Peter- 
son v. Pantheon Lumber Co., 62 Wash. 
189, 113 Pac. 562; Otey v. Bradley, 63 
Wash. 500, 115 Pac. 1045, 2 N. C. C. A. 
407. 

Objections Raised Under General De- 
murrer: Sce Remington’s Digest, Plead., 
§ 88; Rice v. Yakima & Pac. Coast R. Co., 
4 Wash, 724, 31 Pae. 23; Sly v. Palo Alto 
Gold Min. Co., 28 Wash. 485, 68 Pac. 871. 
Capacity to Sue: See Remington’s 
Digest, Plead., § 89; Birmingham v. Cheet- 
ham, 19 Wash. 657, 54 Pac. 37; James v. 
James, 35 Wash. 655, 77 Pac. 1082. 


Misjoinder of Causes: See Reming- 
ton’s Digest. Plead., 5 90; Marvin v. 
Yates, 26 Wash. 50, 66 Pac. 131; Ames v. 
Kinnear, 42 Wash. 80, 84 Pac. 629. 
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See, also, misioinder of causes of action: 
Hughes v. McVay, 113 Wash. 333, 194 
Pac. 565. 

A demurrer for improperly uniting two 
causes of action, must, under this section, 
subdivision 5, be sustained, unless the 
complaint did not state sufficient facts to 
constitute one of the causes attempted to 
be stated: Konick v. Champneys, 108 
Wash, 35, 183 Pac. 75, 6 A. L. R. 459. 

Limitation of Action: See Remington’s 
Digest, Plead., §91; Board of Church 
Erection Fund v. First Pres. Church, 19 
Wash. 455, 53 Pac. 671; George v. Butler 
26 Wash. 456, 67 Pac. 263, 90 Am. St. 


Rep. 756, 57 L. R. A. 396; Joergenson v. 


Joergenson, 28 Wash. 477, 68 Pac. 913, 92 
Am. St. Rep. 888. 

Special Demurrer: See Remington’s Di- 
gest, Plead., § 92; Lafleur v. Douglass, 1 
W. T. 185; Roche v. Spokane County, 22 
Wash. 121, 60 Pac. 59; McClaine v. Fair- 
child, 23 Wash. 758, 63 Pac. 517; Ihrke v. 
Continental Life Ins. & Inv. Co., 91 Wash. 
342, 157 Pac. 866, L. R. A. 1916F, 430. 

The objection to defect of parties must 
be by special demurrer or answer: Buckles 
v. Reynolds, 58 Wash. 485, 108 Pac. 1072. 


Demurrer Raising Defense of Statute of 
Limitations—In General: See Remington’s 
Digest, Lim. of Act., §85; Board of 
Church Erec. Fund ete. v. First Presbyte- 
rian Church, 19 Wash. 455, 53 Pac. 671; 
Roche v. Spokane, 22 Wash. 121, 60 Pac. 
59. 

—— Matters Appearing on the Face of 
the Pleadings: See Remington's Digest, 
Lim. of Act., § 86; Wilt v. Buchtel, 2 
W. T. 417, 7 Pac. 891; Damon v. Leque, 
17 Wash. 573, 50 Pac. 485, 61 Am. St. 
Rep. 927; Joergenson v. Joergenson, 28 
Wash. 477, 68 Pac. 913, 92 Am. St. Rep. 
888; Hays v. Peavey, 13 Wash. 163, 86 
Pac. 170; Ihrke v. Continental Life Ins. 
& Inv. Co., 91 Wash. 342, 157 Pac. 866, 
L. R. A. 1916 F, 430. 


Demurrer Ore Tenus: See Remington’s 
Digest, Plead., §93; Greene v. Finnell, 22 
Wash. 186, 60 Pac. 144; Hindle v. Hol- 
comb, 34 Wash. 336, 75 Pac. 873; Zeimantz 
v. Blake, 39 Wash. 6, 80 Pac. 822; Bel- 
knap Glass Co. v. Kelleher, 72 Wash. 529, 
130 Pac. 1123; Manns v. Boston Harbor 
Railroad, Steamship & Land Co., 82 Wash. 
111, 144 Pac. 535. 


Abandonment or Waiver of Demurrer: 
See Remington’s Digest, Plead., § 94; 
Mosher v. Bruhn, 15 Wash. 332, 46 Pac. 
397; Hardin v. Mullen, 16 Wash. 617, 48 
Pac. 349; Watson v. Kent, 35 Wash. 21, 
76 Pac. 207; Healy v. King County, 37 
Wash. 184, 79 Pac. 624; Stein v. Waddell, 
37 Wash. 634, 80 Pac. 184. 


The statute of limitations is a defense 
that is waived by default or failure to 
interpose it: State ex rel. Teeter v. Su- 
perior Court, 110 Wash, 255, 188 Pac. 39]. 
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Admissions by Demurrer: See Reming- 
ton’s Digest, Plead., § 95; Soule v. Seattle, 
6 Wash. 315, 33 Pac. 384, 1080; Brookman 
v. State Ins. Co., 15 Wash. 29, 45 Pac. 
655, 46 Pac. 243; Olympia Waterworks 
v. Gelbach, 16 Wash. 482, 48 Pac. 251; 
Franklin Sav. Bank v. Moran, 19 Wasb. 
200, 52 Pac. 858; Hester v. Thomson, 35 
Wash. 119, 76 Pac. 734; MacMartin v. 
Stevens, 37 Wash. 616, 79 Pac. 1099; Free- 
man v. Centralia, 67 Wash. 142, 120 Pac. 
886, Ann. Cas. 1913D, 786; Longfellow v. 
Seattle, 76 Wash, 509, 136 Pac. 805. 


An allegation that defendant was the 
proponent of a contract must be taken 
as true, for the purpose of testing the 
sufficiency of the complaint: Mikusch v. 
Beeman, 110 Wash. 658, 188 Pac. 780. 


Hearing and Determination on Demur. 
rer: See Remington’s Digest, Plead., § 96; 
Williams v. Miller, 1 W. T. 88; Roder 
v. Brown, 1 W. T. 112; Penter v. Staight, 
1 Wash. 365, 25 Pac. 469; Jackson v. Me- 
Auley, 13 Wash. 298, 43 Pae. 41; Meek v. 
White, 26 Wash. 491, 67 Pac. 256; Schell 
v. Walla Walla, 44 Wash. 43, 86 Pac. 1114. 


Where a statute of limitation is pleaded 
in the complaint, it may be invoked by 
the defendant, although not pleaded in 
his answer: Holland v. Tjosevig, 10% 
Wash. 142, 186 Pac. 317. 


Operation and Effect of Decision on De- 
murrer—In General: See Remington's Di- 
gest, Plead., §97; Burrows v. McCallev. 
17 Wash. 269, 49 Pac. 508; Johnson F. 
Seattle Elec. Co., 39 Wash. 211, 81 Pac. 
705; Murphy v. Murphy, 42 Wash. 142, 84 
Pac. 646; Blalock v. Condon, 51 Wash. 604. 
99 Pac. 733. 


Amendment After Demurrer Sus- 
tained: See Remington’s Digest, Plead., 
§98; Renton v. St. Louis, 1 W. T. 215; 
State ex rel. Schmidt v. Superior Court, 
62 Wash. 556, 114 Pac. 427. 


Raising bar of statute of limitations 
by demurrer. 1 Ann. Cas. 85. 


Demurrer for misjoinder of causes of 
action. 3 Ann. Cas. 287. 


Raising objection of duplicity by de- 


murrer. 49 L. R. A. (N. 8.) 454 

Demurrer to general allegation of 
fraud as confession thereof. 14 
Ann. Cas. 368. 


Right of one defendant to benefit of 


another’s demurrer, 33 L. R. A. 
(N. 8.) 310. 

Speaking demurrers. 14 Ann. Cas. 
348. 


Conclusiveness of judgment on de- 
murrer. 13 A. L. R. 1104, 


Whether demurrer to seperate defense 
may be carried back to the com- 
plaint where defendant has also 
pleaded a general denial. 26 L. R. 
A. (N. S.) 117. 
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§ 260. Grounds of Demurrer, How Specified. 


The demurrer may specify the grounds of objection in the statutory 
tanguage of the last preceding section, or the grounds may be distinctly 
specified; it may he taken to the whole complaint, or to any one of the 


alleged causes of action stated therein. 


p. 18, 8 78; 
See notes to § 259. 
Cited in 27 Wash. 86; 110 Wash. 257. 


Of. L. 54, p. 139, §41; L. 77, 


Cd. 81, 8 78; 2 H. C., 8 190.] 


§261. Objections, When to be Taken by Answer. 


When any of the matters enumerated in section 259 do not appear 
upon the face of the complaint, the objection may be taken by answer. 
L. 54, p. 139, § 42; Cd. 81, §79; 2 H. C., §191.] 


Cited in 4 Wash, 810; 12 Wash. 598; 31 
Wash. 36; 34 Wash. 433; 51 Wash. 630; 
56 Wash. 238; 58 Wash. 491; 74 Wash. 
213; 78 Wash. 472; 110 Wash. 257. 


DILATORY PLEAS AND MATTER IN 
ABATEMENT—Plea to the Jurisdiction: 
See Kemington’s Digest, Plead., 8 45; 
Ritchie v. Carpenter, 2 Wash. 512, 28 Pac. 
380, 26 Am. St. Rep. 877. 

Plea in Abatement: See Remington's Di- 
gest, Plead., § 46; State ex rel. Holgate v. 
Superior Court, 21 Wash. 33, 56 Pac. 932. 

— Another Action Pending: See Rem- 
ington’s Digest, Plead., § 47; State ex rel. 
scandinavian Amer. Bank v. Tallman, 29 
Wash. 411, 69 Pac. 1115. See also, 
Remington’s Digest, Abate. & R., §§ 2—11, 
and cases eited. 


Under this section, a plea in abatement 
is good, where it appears that, after issue 
joined, an attempt was made to discharge 
the attorney without complying with sec- 
tion 133, failing which, the former action 
was ignored and another commenced: 
Longmore v. Puget Sound Traction, L. & 
P. Co., 78 Wash. 468, 131 Pec. 191. 


Pleading in Bar Matter in Abatement: 
See Remington’s Digest, Plead., § 48; 
Staver & Walker v. Missinmer, 6 Wash. 
173, 32 Pac. 995, 36 Am. St. Rep. 142; 
Commercial Bank v. Hart, 10 Wash. 303, 
38 Pac. 1114. 


Decision of Issue and Proceedings 
Thereon: See Remington’s Digest, Plead., 
§ 49; State ex rel. McLeod v. Superior 
Court, 9 Wash. 366, 37 Pac. 454; State ex 


The plea of another action pending may 
be entered by a plaintiff to the defend- 
ant’s counterclaim, as the counterclaim is 
to be treated as a cross-complaint: Caine 


v. Seattle & N. R. Co., 12 Wash. 596, 41 
Pae. 904. 


9262. Proceedings When Complaint is Amended. 


If the complaint be amended, a copy thereof shall be served on the 
defendant or his attorney, and the defendant shall answer the same 
within such time as may be prescribed hy the court; aud if he omit to 
do so, the plaintiff may proceed to obtain judgment as in other eases of 


failure to answer. [L. 69, p. 20, §78; Cd. 81, §80; 2 H. C., § 192.] 
Cited in 74 Wash. 213, 371. 


$263. Objections not Taken Deemed Waived. 


If no objection be taken either by demurrer or answer, the defend- 
ant shall be deemed to have waived tne same, excepting always the ob- 
jection that the court has no jurisdiction, or that the complaint does 
hot state facts sufficient to constitute a cause of action, which objection 
can be made at any stage of the proceedings, either in the superior or 
supreme court. [L. 54, p. 139, §43; Cd. ’81, § 81; 2 H. C., 8 193. 


Cited in 1 Wash. 500; 3 Wash. 411; 4 28 Wash. 492; 31 Wash. 36 34 Wash. 433 
Wash. 810; 12 Wash. 697; 15 Wash. 335; 35 Wach. 24; 39 Wash. 54; 43 Wash 
16 Wash. 16; 19 Wash. 616; 27 Wash. 86; 519—521; 47 Wash. 421, 687; 51 Wash. 
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rel. Holgate v. Superior Court, 21 Wash. 
33, 56 Pac. 932. 


Service of new answer to amended bill 


or complaint. Ann. Cas. 19184A, 
205, 226. ` 
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635; 56 Wash. 238; 74 Wash. 213; 75 
Wash. 296; 83 Wash. 60; 87 Wash. 129; 
100 Wash. 601; 103 Wash. 147. 


In an action brought by a taxpayer 
against the officers of a school district 
and a contractor to restrain the payment 
of the warrants issued, a defect of parties 
by reason of the fact that the contractor 
had sold the warrants before the action 
was commenced is waived by failing to 
raise the point of demurrer or answer: 
Criswell v. Directors School Dist. No. 24, 
34 Wash. 420, 75 Pac. 984. 


The objection that a corporation had 
not paid its annual license fee last due, 
relates only to the plaintiff’s capacity to 
sue, and if objection is not taken by de- 
murrer or answer, the same is waived and 
the action cannot be dismissed for failure 
to prove payment of the fee: Rothchild 
Bros. v. Mahoney, 51 Wash. 633, 99 Pac. 
1031. 


DEFECTS AND OBJECTIONS, 
WAIVER AND AIDER BY VERDICT OR 
JUDGMENT—Waiver of Objections to 
Pleadings in General: See Remington’s 
Digest, Plead., $ 192; Renton v. St. Louis, 
1 W. T. 215; Clambey v. Corliss, 41 Wash. 
297, 83 Pac. 422; Erickson v. McLellan & 
Co., 46 Wash. 661, 91 Pac. 249; Kelly v. 
Lum, 75 Wash. 135, 134 Pac. 819, 49 L. A. 
A. (N. S.) 1151. See, also, Allen v. 
Schultz, 107 Wash. 393, 181 Pac. 916, 6 
A. L. R. 676. 


Cure by Subsequent Pleading—In Gen- 

eral: See Remington's Digest, Plead., 
§ 193; Ward v. Ward, 14 Wash. 640, 45 
Pac. 312; Weatherwax Lumber Co. v. Ray, 
38 Wash. 545, 80 Pac. 775. 
Pleading of Adverse Party: See 
Remington’s Digest, Plead., § 194; Schulte 
v. Littlejohn, 2 Wash. 129, 26 Pac. 79; 
Sengfelder v. Mutual Life Ins. Co., 5 
Wash. 121, 31 Pac. 428; Cerf, Schloss & 
Co. v. Wallace, 14 Wash. 249, 44 Pac. 
264; Megrath v. Gilmore, 15 Wash. 558, 46 
Pac. 1032; Bates v. Drake, 28 Wash. 447, 
68 Pac. 961; Rattelmiller v. Stone, 28 
Wash. 104, 68 Pac. 168; Curtis v. Parks, 
57 Wash. 223, 106 Pac. 740; Chute v. At- 
talia Land Co., 91 Wash. 4, 156 Pac. 849. 
See, also, Hansen v. Hansen, 110 Wash. 
276, 188 Pac. 460. 


Waiver of Objections to Complaint—In 
General: See Remington's Digest, Plead., 
$ 195; Galliher v. Cadwell, 3 W. T. 501, 18 
Pac. 68; Ralph v. Lomer, 3 Wash. 401, 
28 Pac. 760; Johnson v. Bellingham Bay 
Imp. Co., 13 Wash. 455, 43 Pac. 370; Selby 
v. Vancouver Water Works Co., 32 Wash. 
522, 73 Pac. 504; Wheatman v. Kane, 55 
Wash. 226, 104 Pac, 258; Wild Rose Or- 
ehard Co. v. Critzer, 79 Wash, 462, 140 
Pac. 561. 

Pleading Over and Trial on Merits: 
See Remington’s Digest, Plead., § 196; Bell 
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v. Waudby, 4 Wash. 743, 31 Pac. 18; Davis 
v. Ford, 15 Wash. 107, 45 Pae. 739, 46 
Pac. 393; Blumauer v. Clock, 24 Wash. 
596, 64 Pac. 844, 85 Am. St. Rep. 966; Nye 
v. Kelly, 19 Wash. 73, 52 Pac. 528; Bates 
v. Drake, 28 Wash. 447, 68 Pac. 961; Port 
Townsend v. Lewis, 34 Wash. 413, 75 Pac. 
982. See, also, Allen v. Schultz, 107 
Wash, 393, 181 Pac. 916, 6 A. L. R. 676. 


Failure to Make Allegations: See 
Remington’s Digest, Plead., § 197: Tolmie 
v. Dean, 1 W. T. 46; Galliher v. Cadwell, 
3 W. T. 501, 18 Pac. 68; Coats v. West 
Coast Fire ete. Ins. Co., 4 Wash. 375, 39 
Pac. 404, 850. 


Failure to State Cause of Action: 
See Remington’s Digest, Plead., § 199; 
Renton v. St. Louis, 1 W. T. 215; Lyen v. 
Bond, 3 W. T. 407, 19 Pac. 35; Blumen- 
thal v. Pacific Meat Co., 12 Wash. 331, 41 
Pac. 47; State ex rel. Abernethy v. Moss, 
13 Wash. 42, 42 Pac. 622, 43 Pae. 375; 
Jones v. St. Paul ete. R. Co., 16 Wash. 25, 
47 Pac. 226; State ex rel. Jenkins v. Equi- 
table Indemnity Assn., 18 Wash. 514, 52 
Pac. 234; Watson v. Kent, 35 Wash. 21, 
76 Pac. 297; Healy v. King County, 37 
Wash. 184, 79 Pac. 624; Wappenstein V. 
Aberdeen, 39 Wash. 189, 81 Pac. 686; Har- 
rington v. Gordon, 42 Wash. 692, 80 Pac. 
187. See, also, Parkes’ Estate, In re, 105 
Wash. 586, 178 Pac. 830. 


If the objection that the complaint does 
not state a cause of action is presented 
by demurrer, which is withdrawn or not 
prosecuted, it is thereby waived, and will 
not be considered in the supreme court 
notwithstanding this section: Mosher v. 
Bruhn, 15 Wash 332, 46 Pac. 397; Hardin 
v. Mullen, 16 Wash. 647, 48 Pac. 349. 

Where the answer in quo warranto is, in 
effect, a demurrer on the ground that the 
complaint fails to state facts constituting 
a cause of action, such objection under 
this section can be urged in the supreme 
court although no ruling thereon was had 
in the superior court: State ex rel. At- 
torney General v. Seattle Gas ete. Co., 
28 Wash. 488, 68 Pac. 946, 70 Pac. 114. 


After trial on the merits under a de- 
fective complaint, capable of amendment, 
all amendments will, on appeal, be con- 
sidered as made, as required by section 
1752, which is a later statute and controls 
this section, providing that objection that 
the complaint fails to state a cause of 
action may be made at any time: Messick 
v. National Council of Knights & Ladies 
of Security, 103 Wash. 143, 173 Pac. 940. 


Objection to Jurisdiction.—An objection 
that the court has no jurisdiction, first 
raised by demurrer, is not waived by fail- 
ing to except to the order overruling the 
demurrer, where the answer expresslv re- 
served the point and at the trial the evi- 
dence was objected to for the same reason, 
this section providing that objection to 
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the jurisdiction can be made at anv time: 
West v. Martin, 47 Wash. 417, 92 Pac. 334. 


Waiver of Objections to Plea or Answer 
or Want Thereof: See Remington’s Digest, 
Piead.. § 200; Port v. Parfit. 4 Wash. 
309, 30 Pac. 328; Denver v. Spokane Falls, 
7 Wash. 226, 34 Pac. 926; Howard v. Hibbs, 
22 Wash. 513, 61 Pac. 159. 


Waiver of Objections to Setoff or Coun- 
terclaim or Cross-complaint: See Reming- 
ton’s Digest, Plead., § 201; Baxter v. 
Seattle, 3 Wash. 352, 28 Pac. 537; Jacob- 
son v. Aberdeen Pack. Co., 26 Wash. 175, 
66 Pac. 419; Reynolds v. Dickson, 48 
Wash. 407, 93 Pac. 910. 


Waiver of Objections to Republication 
or Reply or Want Thereof: See Reming- 
ton’s Digest, Plead., § 202; Asplund v. 
Mattson, 15 Wash. 328, 46 Pac. 341; Mor- 
an Bros. Co. v. Northern Pac. R. Co., 19 
Wash. 266, 53 Pac. 49, 1101. 


See, also, Trial without replv: Allen v. 
Sehultz, 107 Wash. 393, 181 Pac. 916, 6 
A. L. R. 676. 

Objections to Amendments and Rulings 
Relating Thereto: See Remington's Digest, 
Plead., 8 206: Wintermute v. Carner, 8 
Wash. 585, 36 Pac. 490; Edmunds v. Black, 
13 Wash. 490, 43 Pac. 330; Ellsworth v. 
Layton, 37 Wash. 340, 79 Pac. 947. 


Objections to Bill of Particulars: See 
Remington’s Digest, Plead., § 207: Isham 
v. Parker, 3 Wash. 755, 29 Pac. 835. 

Proceeding to trial on the merits, after 
overruling a motion to require the plain- 
tif to separately state his causes of 
action, waives the objection: Bishop v. 
Ryan Construction Co., 106 Wash. 254, 
150 Pac. 126. 


PARTIES— Want of Capacity or In- 
terest—Necessity and Mode of Objection: 
See Remington’s Digest, Parties, $ 51; 
Hale v. Crown Columbia Pulp & Paper Co., 
56 Wash. 236, 105 Pac. 480; Dew v. Pear- 
son, 3 Wash. 602, 132 Pac. 412; Harris 
v. Johnson, 75 Wash. 291, 134 Pac. 1048. 
See, also, Foy v. Power & Light Co., 105 
Wash. 525, 178 Pac. 452. 


Nonjoinder of Party Plaintiff Waiver 
of Defects and Objections: See Reming- 
ton's Digest, Parties, § 52; Ralph v. 
Lomer, 3 Wash. 401, 28 Pac. 760; Han- 
negan v. Roth, 12 Wash. 695, 44 Pac. 
7565 Jenkins v. Columbia Land etc. Co., 
13 Wash. 502, 43 Pac. 328; Budlong v. 
Budlong, 48 Wash. 645, 94 Pac. 478; State 
ex rel. Abrashin v. Terry, 74 Wash. 208, 
133 Pae. 386; Lamb v. Connor, 84 Wash. 
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121, 146 Pac. 174. See, also, Hansen 
v. Hansen, 110 Wash. 276, 188 Pac. 460. 


Necessity and Mode of Objection:- See 
Remington’s Digest, Parties § 54; Grove 
v. Moses, 1 W. T. 17; Harrington v. 
Miller, 4 Wash. 808, 31 Pac. 325; Greene 
v. Finnell, 22 Wash. 186, 60 Pae. 144; 
Scott v. Hallock, 16 Wash. 439, 47 Pac. 
968; Sander v. Wilson, 34 Wash. 659, 76 
Pac. 280. 


Waiver of Defects and Objec- 
tions: See Remington’s Digest, Parties, 
§ 55; Baxter v. Scoland, 2 W. T. 86, 3 
Pac. 638; Bignold v. Carr, 24 Wash. 413, 
64 Pac. 519; Criswell v. Directors School 
Dist. No. 24, 34 Wash. 420, 75 Pac. 984; 
Grissom v. Hofius, 39 Wash. 51, 80 Pae. 
1002, 4 Ann. Cas. 125. 


Misſoinder of Parties Plaintiff—Nature 

of Defect: See Remington’s Digest, Par- 
ties, § 56; Washburn v. Case, 1 W. T. 
253; State ex rel. Dye v. Reilly, 40 Wash. 
217, 82 Pac. 287. 
Necessity and Mode of Objection: 
See Remington’s Digest, Parties, § 57; 
Phelps v. S. S. City of Panama, 1 W. T. 
918; Chevret v. Mechanics’ Mill & Lum- 
ber Co, 4 Wash. 721, 31 Pac. 24. 


Waiver of Defects and Objections: 


„See Remington’s Digest, Parties, 3 58; 


Shepard v. Hill, 6 Wash. 605, 34 Pac. 
159; Gleason v. Tacoma Hotel Co., 16 
Wash. 412, 47 Pac. 894. 


Misjoinder of Parties Defendant—Op.- 
eration and Effect: See Remington’s Di- 
gest, Parties, § 59; Jackson v. McAuley, 
13 Wash. 198, 43 Pac. 41. 


Mode of Objection: See Reming- 
ton’s Digest, Parties, § 60; Eureka Sand- 
stone Co. v. Long, 11 Wash. 161, 39 Pac. 
446. 


Amendment of Defects: See Reming- 
ton’s Digest, Parties, §61; Lee v. Lee, 
3 Wash. 236, 28 Pac. 355; State v. Lorenz, 
22 Wash. 289, 60 Pac. 644; Davis v. 
Seattle, 37 Wash. 223, 79 Pac. 784; 
Rodda v. Needham, 78 Wash. 636, 139 
Pac. 628. 


Submission on agreed statement of 
facts or on agreed case as waiver 
of defect in pleading. 8 A. L. R. 
1172. 


Inconsistent defenses as constituting 
waiver in pleading. Ann. Cas, 
1917C, 740; 48 L. R. A. 203. 

Other pleading filed as waiver of 


objection to overruling demurrer, 
Ann. Cas. 1913B, 388. 


The answer of the defendant must contain,— 
l. A general or specific denial of each material allegation of the com- 


plaint controverted by 
tion thereof sufficient to 


the defendant, or of any knowledge or informa- 
form a belief; 
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2. A statement of any new matter constituting a defense or counter- 
claim, in ordinary and concise language without repetition. [Cf. L. 54, 
P. 139, § 44; L. 69, p. 21, § 80; L. 77, p. 18, 8 82; Cd. 81, 8 82; 2 H. C., 


( TITLE II 


§ 194.] 


Cited in 3 Wash. 720; 5 Wash. 662; 6 
Wash. 246; 7 Wash. 230; 9 Wash. 463; 11 
Wash, 574; 12 Wash. 693; 18 Wash. 99; 
32 Wash. 653; 48 Wash. 446; 58 Wash. 
304; 62 Wash. 498; 70 Wash. 584; 83 
Wash. 244; 86 Wash. 439; 88 Wash. 384; 
89 Wash. 471; 94 Wash. 511; 102 Wash. 
136; 103 Wash. 375—377. 


PLEA OR ANSWER AND CROSS- 
COMPLAINT—Nature and Scope of De- 
fense: See Remington’s Digest, Plead., 
$ 35; Bruce v. Foley, 18 Wash. 96, 50 
Pac. 935; Washington Printing Co. v. Os- 
ner, 99 Wash. 537, 169 Pac. 988. See, 
also, Schmelling v. Hoffman, 111 Wash. 
408, 191 Pac. 618. 


Necessity for Defense: See Reming- 
ton’s Digest, Plead., § 36; Chapin v. Bo- 
kee, 4 Wash. 1, 29 Pac. 936; Myers v. 
Landrum, 4 Wash. 762, 31 Pac. 33; Seattle 
& M. R. Co. v. Murphine, 4 Wash. 448, 
30 Pac. 720; Whidby Land ete. Co. v. 
Nye, 5 Wash. 301, 31 Pac. 752; Leo Kee 
v. Wah Sing Chong, 31 Wash. 678, 72 
Pac. 473; Roy & Roy v. Northern Pac. R. 
Co., 42 Wash. 
Cas. 728, 6 L. R. A. (N. S.) 302. 


Matter Constituting Defense in Gen- 
eral: See Remington’s Digest, Plead., § 37; 
Meeker v. Wren, 1 W. T. 73; Roeder v. 
Brown, 1 W. T. 112; Puget Sound Iron 
Co. v. Worthington, 2 W. T. 472, 7 Pac. 
882, 886. 

Partial Defenses: See Remington’s Di- 
gest, Plead., § 38; McDaniel v. Pressler, 
3 Wash. 636, 29 Pac. 209; Seattle Nat. 
Bank v. Mecrwaldt, 8 Wash. 630, 36 Pac. 
763. 


Right to Defend, and Leave of Court: 
See Remington’s Digest, Plead., 8 39; 
State ex rel. Jefferson County v. Hatch, 
36 Wash. 164, 78 Pac. 796. 

Time to Plead in General: See Reming- 
ton’s Digest, Plead., § 40; McMaster v. 
Advance Thresher Co., 10 Wash. 147, 38 
Pac. 670; Plummer v. Weil, 15 Wash. 427, 
46 Pac. 648; Eldridge v. Young America 
etc. Min. Co., 27 Wash. 297, 67 Pac. 
703; Wright v. Northern Pac. R. Co., 38 
Wash. 64, 80 Pac. 197; Woodham v. An- 
derson, 32 Wash. 500, 73 Pac. 536. 

TRAVERSES OR DENIALS AND AD- 
MISSIONS—Sufficiency of Denials—Form 
and Requisites in General: See Reming- 
ton’s Digest, Plead., § 50; Lake v. Stein- 
bach, 5 Wash. 659, 32 Pac. 767; Carter 
v. Seattle, 19 Wash. 597, 53 Pac. 1102; 
Abbott v. Gachcs, 20 Wash. 517, 56 Pac. 
28; Cameron v. Groveland Imp. Co., 20 
Wash. 169, 54 Pac. 1128, 72 Am. St. Rep. 
26; Puget Sound Iron Co. v. Worthing- 
ton, 2 W. T. 472, 7 Pac. 882, 886; Trum- 
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572, 85 Pac. 53, 7 Ann. 


bull v. Jackman, 9 Wash. 524, 37 Pac. 
680; Peterson v. Seattle Traction Co., 23 
Wash. 615, 63 Pac. 539, 65 Pac. 513, 53 
L. R. A. 586; Johnston v. MecCart, 24 
Wash. 19, 63 Pac. 1121; Adams v. Casey, 
39 Wash. 37, 80 Pac. 853; State v. Postal 
Tel. Cable Co., 101 Wash. 630, 172 Pace. 
902. See, also, Johnson v. Western Ex- 
press Co., 107 Wash. 339, 181 Pac. 693. 


Denial of Knowledge or Informa- 
tion: See Remington’s Digest, Plead., § 
51; Colby v. Spokane, 12 Wash. 690, 42 
Pac. 112; Raymond v. Johnson, 17 Wash. 
232, 49 Pac. 492, 61 Am. St. Rep. 908. 


Denial on Information and Belief: 
See Remington’s Digest, Plead., § 52: 
Cowie v. Ahrenstedt, 1 Wash. 416, 25 Pac. 
458; Seattle Nat. Bank v. Meerwaldt, 8 
Wash. 630, 36 Pac. 763; Sumpter v. Burn- 
ham, 51 Wash. 599, 99 Pae. 752; Belknap 
Glass Co. v. Brown, 69 Wash. 127, 124 Pae. 
390; Olympia v. Turpin, 70 Wash. 581, 127 
Pac. 210; White v. Jansen, 81 Wash. 435, 
142 Pac. 1140; Canyon Lumber Co. v. 
Sexton, 93 Wash. 620, 161 Pac. 841; Title 
Guaranty & Surety Co. v. First National 
Bank of Hoquiam, 94 Wash. 55, 162 Pac. 
23. See, also, Olsen v. Bremerton, 110 
Wash. 572, 188 Pac. 772. 


General Denial. See Remington’s 
Digest, Plead., § 53; Penter v. Staight, 1 
Wash. 365, 25 Pac. 469; Denver v. Spokane 
Falls, 7 Wash. 226, 34 Pac. 926; Ryan v. 
Lambert, 49 Wash. 649, 96 Pac. 232: Peters 
v. McPherson, 62 Wash. 496, 114 Pac. 188. 


Traverse or Denial of Immaterial Alle- 
gations: See Remington’s Digest, Plead., 
§ 54; Lake v. Steinbach, 5 Wash. 659, 32 
Pac. 767. 

Negative Pregnant: See Remington's 
Digest, Plead., §55; Gammon v. Dyke, 2 
W. T. 266, 5 Pac. 845; Seattle v. Buzby, 
2 W. T. 25, 3 Pac. 180; Dillon v. Spo- 
kane County, 3 W. T. 498, 17 Pac. 889; 
Hansen v. Doherty, 1 Wash. 461, 25 Pac. 
297; Proulx v. Stetson & Post Mill Co., 
6 Wash. 478, 33 Pac. 1067: Seattle Nat. 
Bank v. Meerwaldt, 8 Wash. 630, 36 Pac. 
763; Columbia Nat. Bank v. Western Iron 
& Steel Co., 14 Wash. 162, 44 Pac. 145; 
Cole v. Noerdlinger, 22 Wash. 51, 60 
Pac. 57; O’Brien v. Seattle Ice Co., 43 
Wash. 217, 86 Pac. 399; Peters v. Me- 
Pherson, 62 Wash. 496, 114 Pac. 188. 

Matter Available Under General Denial: 
See Remington's Digest, Plead., 3 59-1: 
Neilson v. Hovander, 56 Wash. 83, 105 
Pac. 172, 21 Ann. Cas. 113; Brown v. 
Haley, 56 Wash. 218, 105 Pac. 478; Kim- 
ble v. Stackpole, 60 Wash. 35, 110 Pac. 
677, 35 L. R. A. (N. S.) 148: Davidson 
Fruit Co. v. Produce Distributors Co., 74 
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Wash. 551, 134 Pae. 510; Smith Sand & 
Gravel Co. v. Corbin, 75 Wash. 635, 135 
Pac, 472; Price v. Partridge, 78 Wash. 
w2, 139 Pac. 34; Whitaker v. Ellis, 102 
Wash. 43, 172 Pac. 881. Sce, also, Howatt 
v. Clark, 112 Wash. 137, 192 Pac. 7. 


Pleading Statute of Limitations as De- 
fense—Necessity: See Remington’s Digest. 
Lim. of Act., § 87; Herrick v. Niesz, 16 
Wash. 74, 47 Pac. 414; Bav View Brew- 
ing Co. v. Grubb, 31 Wash. 34, 71 Pac. 
553; Paul v. Kohler & Chase, 82 Wash. 
257, 144 Pac. 64. See, also, Holland v. 
Tjosevig, 109 Wash. 142, 186 Pac. 317; 
State ex rel. Teeter v. Superior Court, 110 
Wash, 255, 188 Pae. 391. 

—— Sufficiency of Denials and Allega- 
tions: See Remington’s Digest, Lim. of 
Act., §88; Gammon v. Dyke, 2 W. T. 266, 5 
Pac. 845; Lake v. Steinbach, 5 Wash. 


659. 32 Pae. 767; Gleason v. Hawkins, 32 
Wash, 464, 73 Pac. 533. 


§265. Counterclaim Defined. 
The counterclaim mentioned in 
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Sufficiency of general averment of 
want of consideration. L B. A. 
1917F, 581. 


Availability of plea of limitation and 
plea of gencral issue against same 
cause of action. L. R. A. 1917C, 72. 


Necessity of pleading the statute of 
frauds as a defense. 49 L. R. A. 
(N. S.) 1. 


Sufficiency of general denial coupled 
with admissions. 13 Ann. Cas. 884. 


Sufficiency of general denial to raise 
defense of statute of frauds. 49 
L. R. A. (N. 8.) 11. 


Effect of denial upon information and 
belief of matter necessarily or pre- 
sumptively within knowledge of de- 
fendant. Ann. Oas. 1912C, 149; 30 
L. R. A. (N. 8.) 771. 


the preceding section must be one 


existing in favor of a defendant, and against a plaintiff between whom 
a several judgment might be had in the action, and arising cut of one 


of the following causes of action :— 


1. A cause of action arising out of the contract, or transaction set 
forth in the complaint, as the foundation of the plaintiff’s claim, or con- 


nected with the subject of the action; 


2. In an action arising on contract, any other cause of action arising 


also on contract, and existing at the commencement of the action. 


[Cf. 


L. 54, p. 140, 8 45; L. 69, p. 21, § 81; L. 77, p. 19, § 83: Cd. 81, 8 83; 


2 H. C., 8 195.) 


Cited in 3 Wash. 368: 7 Wash. 560: 8 
Wash. 646; 9 Wash. 463; 10 Wash. 194; 
ll Wash. 574; 12 Wash. 598: 16 Wash. 
373, 566; 26 Wash. 182; 28 Wash. 236; 
32 Wash. 653; 33 Wash. 469, 621; 48 
Wash. 446; 51 Wash. 665; 58 Wash. 305; 
57 Wasb. 356; 72 Wash. 141: 82 Wash. 
221; 94 Wash. 511; 103 Wash. 50, 376; 
106 Wash. 307; 111 Wash. 87. 

Matter Available Under Special Plea: 
See Remington’s Digest, Plead., § 60; 
Scott v. Hallock, 16 Wash. 439, 47 Pac. 
968. 


Under this section, if a counterclaim be 
not barred by the statute of limitations 
at the commencement of the action, in 
which it is pleaded, it does not become 80 
afterward | ep the pendency of that 


action: Shelton v. Conant, 10 Wash. 193, 
3S Pac. 1013. 


The statute of limitations as to actions 
does not bar defenses against a party who 
was not seeking any affirmative relief 
during the lapse of time: Buck v. Equi- 
table Life Assur. Soc., 96 Wash. 683, 165 
Pac. 878. 

NATURE AND GROUNDS OF SET- 
OFF —Nature of Remedy: See Remington's 
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Digest, Setoff, § 1; Niver v. Nash, 7 Wash. 
558, 35 Pac. 380; Sheafe v. Hastie, 16 
Wash. 563, 48 Pac. 246. 


Actions in Which Remedy is Available 


—In General: See Remington’s Digest, 
Setoff, § 2; Myers v. Landrum, 4 Wash. 
762, 31 Pac. 33; Blackwell v. McLean, 9 
Wash. 301, 37 Pac. 317; Ralph v. Lomer, 
3 Wash. 401, 28 Pac. 760; Phillips v. 


Port Townsend Lodge, 8 Wash. 529, 36 
Pac. 476. 


On Contracts: See Remington’s 
Digest, Setoff, § 3; Hughes v. Bravinder, 
9 Wash. 595, 38 Pac. 209; Sheiton v. Con- 
ant. 10 Wash. 193. 38 Paec. 1013; Duggar 
v. Dempsey, 13 Wash. 396. 43 Paec. 357; 
Graham v. McCoy, 17 Wash. 63, 48 Pac. 
780, 49 Pac. 235. 


For Torts: See Remington’s Digest, 
Setoff, §4; Young v. Borzone, 26 Wash. 4, 
66 Pac. 135, 421. 


Estoppel or Waiver: See Remington’s 
Digest, Setoff, § 5; Maney v. Hart, 11 
Wash. 67, 39 Pac. 268; Spaulding v. 
Burke, 33 Wash. 679, 74 Pac. 829; Perlus 
v. Market Investment Co., 95 Wash. 484, 
164 Pac. 65. 
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SUBJECT MATTER Nature of Indebt- 
edness or Liability in General: See Rem- 
ington’s Digest, Setoff, 8 7; Meeker v. 
Wren, 1 W. T. 73; Blackwell v. McLean, 
9 Wash. 301, 37 Pac. 317; 
Blacher, 9 Wash. 460, 37 Pac. 710; New 
Whatcom v. Bellingham Bay Imp. Co., 16 
Wash. 138, 47 Pac. 1102; Gordon v. 
Decker, 19 Wash. 18, 52 Pac. 856; Peter- 
son v. Johnson, 20 Wash. 497, 55 Pac. 
932; Boyer v. Robinson, 26 Wash. 117, 66 
Pac. 119; Singmaster v. Hall, 98 Wash. 
134, 167 Pac. 136. 


Tendency to Diminish or Defeat Plain- 


tiff’s Recovery: See Remington’s Digest, 


Setoff, §8; Ankeny v. Clark, 1 Wash. 549, 
20 Pac. 583; Donaldson v. Brewster, 103 
Wash. 65, 173 Pac. 1018. 

Subsisting Right of Action of Defend- 
ant: See Remington’s Digest, Setoff, § 9; 


Sheafe v. Hastie, 16 Wash. 563, 48 Pac. © 


246; Fishburne v. Merchants’ Bank of Pt. 
Townsend, 42 Wash. 473, 85 Pac. 38, 7 
Ann. Cas, 848. 


Claims Arising Out of Same Contract or 
Transaction, or Connected With Subject 
of Action: See Remington’s Digest, Setoff, 
§ 11; Peters v. Lewis, 33 Wash. 617, 74 
Pac. 815; Brodek v. Farnum, 11 Wash. 565, 
40 Pac, 189; Niver v. Nash, 7 Wash. 558, 
35 Pac. 380; Tacoma Mill Co. v. Perry, 
32 Wash. 650, 73 Pac. 801; Codliss v. Dun- 
ning, 8 Wash. 332, 35 Pac. 1074; First 
Nat. Bank of Snohomish v. Parker, 28 
Wasn. 234, 68 Pac. 756, 92 Am. St. Rep. 
828; Federal Iron & Brass Bed Co. v. Hoek, 
42 Wash. 668, 85 Pac. 418; Reynolds v. 
Dickson, 48 Wash. 407, 93 Pac. 910; Gil- 
bert Co. v. Husted, 50 Wash. 61, 96 Pac. 
835; Boston Tow Boat Co. v. Sesnon Co., 
64 Wash. 375, 116 Pac. 1083. 


In a landlord's action for rent, involv- 
ing an accounting upon a cropping lease, 
in which it appeared that the landlord had 
collected the money due to the tenant for 
his part of the crop sold, the claim of the 
tenant therefor is a proper subject of 
counterclaim, arising out of the original 
contract of lease: Gentry v. Krause, 106 
Wash, 474, 180 Pac. 474. 


Causes of Action on Other and Dis- 
tinct Contracts or Transactions: See Rem- 
ington's Digest, Setoff. § 12; Hill v. Frink, 
11 Wash. 562, 40 Pac. 128; Conner v. 
Scott, 16 Wash. 371, 47 Pac. 761; Kane 
v. Borthwick, 50 Wash. 8, 96 Pac. 516, 18 
L. R. A. (N. S.) 486; First National Bank 
v. Fowler, 54 Wash. 65, 162 Pae. 1038; 
Morrison v. Bernot. 58 Wash. 302, 108 
Pac. 772; Hyde v. Clausin, 82 Wash. 218, 
144 Pac. 50; Rubin v. Lucerne & Aurelia 
Crown R. Co., 87 Wash. 198, 151 Pac. 500; 
Zussell v. Union Machinery & Supply Co., 
8S Wash. 532. 153 Pae. 341; Puget Sound 
State Bank v. Washington Paving Co., 
94 Wash. 504. 162 Pac. 870; Evers v. 
Burbank Co., 97 Wash. 220, 166 Pac. 656: 
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Potwin v. 


[TirLe II 


Seattle v. Puget Sound Tr. L. & P. Co., 
103 Wash. 41, 174 Pac. 464. See, also, 
Hendrickson v. Smith, 111 Wash. 82, 189 
Pac. 550. 


In an action to quiet title deeded by 
warranty deed intended as a mortgage, a 
demurrer is properly sustained to an 
affirmative defense the object of wnich 
was to change the action into one for 
an accounting; Manahan v. Aumiller, 110 


Wash. 673, 188 Pac. 789. 


Demands not Liquidated: See Reming- 
ton’s Digest, Setoff, § 13; Niver v. Nash, 
T Wash. 558, 35 Pac. 380; Shelton v. Con- 
ant, 10 Wash. 193, 38 Pac. 1013; Sheape 
v. Hastie, 16 Wash. 563, 48 Pae. 246. 

Claims on Which Action is Pending: See 
Remington’s Digest, Setoff, § 13-1; Vevsev 
v. Thompson, 49 Wash. 571, 95 Pae. 1096. 

Parties to and Mutuality of Cross-de- 
mands in General: See Remington's Di- 
gest, Setoff, § 14; Williams v. Miller, 1 
W. T. 88. 

Demands Against Codefendants and 
Joint and Several Claims: See Reming- 
ton’s Digest, Setoff, § 15; Brodek v. Far- 
num, 11 Wash. 565, 40 Pac. 189. Sce, also, 
— v. Harris, 113 Wash. 259, 193 Pac. 

Setoffs and Counterclaims Against Re 
ceiver: See Remington’s Digest, Receivers, 
$ 40; Sheafe v. Hastie, 16 Wasa. 563, 48 
Pac. 246. 

COUNTERCLAIM AND CROSS—COM- 
PLAINT—Nature and Office of Pleading: 
See Remington’s Digest, Plead., § 61; 
Caine v. Seattle & N. R. Co., 12 Wash. 596, 
41 Pac. 904. 


Matter of Setoff: See Remington’s Di- 
gest, Plead., § 61-1; Jameson v. Kempton. 


52 Wash. 106, 100 Pac. 186; Miller v. Com- 


mercial Union Assurance Co., 69 Wash. 
529, 125 Pac. 782. See, also, Green ». 
Harris, 113 Wash. 259, 193 Pac. 690. 

Counterclaim in Answer: See Reming- 
ton’s Digest, Plead., § 62; Newberg v. 
Farmer, 1 W. T. 182; Jaklewiez v. Len- 
hart, 86 Wash. 138, 149 Paec. 642. 


Cross-complaint Against Plaintiff: See 
Remington's Digest, Plead., § 63; Distler 
v. Dabney, 7 Wash. 431, 35 Pac. 138, 1119; 
Northwestern & P. H. Bank v. Ridpath, 
29 Wash. 687, 70 Pae. 139. 


Cross-complaint Against Codefendant or 
Third Parties: See Remington’s Digest. 


Plead., § 64; Hill v. Frink, 11 Wash. 562. 
40 Pac. 128. 

MATTER IN AVOIDANCE—Nature 
and Office of Pleading in Confession 
and Avoidance: See Remington’s Digest, 
Plead., § 58; Roberts v. Center, 26 Wash. 
435, 67 Pac. 151. 

Statement of New or Affirmative Mat- 
ter Constituting Defense: See Remington’s 
Digest, Plead.. § 59; MeKenzie v. Oregon 
Imp. Co., 5 Wash. 409, 31 Pac. 748; Lake 
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v. Steinbach, 5 Wash. 659, 32 Pac. 767; of subject matter not involved in 
Wadhams v. Page, 6 Wash. 103, 32 Pac. original bill. 13 L. B. A. (N. 8.) 
1068; Maitland v. Zanga, 14 Wash. 92, 44 408. 


Pae. 117; Damon v. Leque, 17 Wash. 573, 
50 Pac. 485, 61 Am. St. Rep. 927; Griffith 
v. Wright, 21 Wash. 494, 58 Pac. 582; 
Lord v. Miller, 86 Wash. 436, 150 Pac. 631; 
Northwest Land & Colonization Co. v. Ad- 


Rule that recoupment is available to 
defendant only where he could en- 
force claim in action against plain- 
tif. Ann. Oas. 1914A, 386. 


= : Necessity that setoff, recoupment or 
dington, 23 Wass, 576, 1 PAC: 164. 1 should exist at time 
Necessity of designating plea as of commencement of action. 17 
counterclaim. Ann. Cas. 19134A, Ann. Oas. 425. 
1079. 


Right of surety or principal to inter- 


When may claim on which counter- pose independent cause of action in 


elaim is based be deemed to have favor of latter as defense or 
arisen out of the contract or trans- counterclaim. 18 L. R. A. (N. 8.) 
action upon which plaintiff's elaim 600. 

is founded, or be connected with laim based on 
the subject of plaintiff’s action. Oe re ae ace 


contract arising out of independ- 
ent transaction be such as to quali- 
fy or defeat plaintiff's claim. 12 


L. R. A 1916C, 445. 
Counterelaims in tort in actions on 


contract. L. R. A. 1916C, 497. L. R. A. (N. S.) 126. 

Use of cross-bill or eross- complaint Right to set up counterclaim or 
to bring in new parties. 26 L. R. setoff against demand for wages 
A. (N. 8.) 127. which are exempt from execution. 

Right to set up by cross-bill inequi- Ann, Cas. 1914A, 1183. 


table conduct of plaintiff in respect 


§ 266. Setoff, When Allowed. 


The defendant in a civil action upon a contract expressed or implied, 
may set off any demand of a like nature against the plaintiff in interest, 
which existed and belonged to him at the time of the commencement of 
the suit. And in all such actions, other than upon a negotiable promissory 
note or bill of exchange, negotiated in good faith and without notice 
before due, which has been assigned to the plaintiff, he may also set off 
a demand of a like nature existing against the person to whom he was 
originally liable, or any assignee prior to the plaintiff, of such contract, 
provided such demand existed at the time of the assignment thereof, and 
helonging to the defendant in good faith, before notice of such assign- 
ment, and was such a demand as might have been set off against such 
person to whom he was originally liable, or such assignee while the con- 
tract belonged to him. [Cd. 81, § 497; 2 H. C., § 806.] 

See notes to § 265. 


Cited in 64 Wash. 379; 72 Wash. 141, Availability as setoff or counterclaim 
142; 94 Wash. 511, 518, 519. in favor of one alone of several 

Setoffs and counterclaims against as- defendants. 10 A. L. R. 1252. 
Signed causes of action: See Remington's Right of party to set off claim as- 
Digest, Setoff, $$ 16, 17; Kempe v. Johnson, signed to him before suit. 19 Ann. 


57 Wash. 154, 106 Pac. 619; King v. West Cas. 323. 


Coast Groeery Co., 72 Wash. 132, 129 Pac. Right to set off individual demand in 
1081. See, also, State ex rel. Alaska action on joint and several note. 2 
Pacifie Navigation Co. v. Superior Court, Ann. Cas, 600. 

113 Wash. 439, 194 Pac. 412. 


927. Demand Against Beneficiary Set Off in Action by Trustee. 


If the plaintiff be a trustee to any other, or if the action be in a 
name of the plaintiff who has no real interest in the contract upon which 
the action is founded, so much of a demand existing against those whom 
the plaintiff represents or for whose benefit the action is brought, may 
be set off as will satisfy the plaintiffs debt, if the same might have been 
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set off in an action brought by those beneficially interested. 


§ 498: 2 H. C., § 807.] 
Cited in 113 Wash. 441, 442, 444. 
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[Cd. 81, 


& 268. Demand Against Decedent in Action by Executor. 

In actions brought by executors and administrators, demands against 
their testators and intestates, and belonging to defendant at the time 
of their death, may be set off by the defendant in the same manner as if 


the action had been brought by and in the name of the deceased. 


81, §499; 2 H. C., 8 808.] 


In an action by an executor or admin- 
istrator, a demand against the deceased, 
belonging to the defendant at the time of 
the death of plaintiff’s decedent, may be 
offset without the defendant’s having pre- 
sented any claim therefor against the es- 
tate; but he is limited to the extinguish- 
ment of the debt if no claim has been 


(Cd. 


v. Merchant’s Bank of Pt. Townsend, 
42 Wash. 473, 85 Pac. 38, 7 Ann. Cas. 
848; Mendenhall v. Davis, 52 Wash. 169, 
100 Pac. 336, 17 Ann. Cas. 179, 21 L. R. A. 
(N. 8.) 914. | 

Setoff by personal representative in 


action brought against him as such. 
8 Ann. Cas, 307. 


presented against the estate: Fishburne 


§ 269. Effect of Judgment Against Executor. 


When a setoff shall be established in an action brought by executors 
or administrators, and a balance found due to the defendant, the judy- 
ment rendered thereon against the plaintiff shall have the same effect 
as if the action had been originally commenced by the defendant. ([Cd. 
81, §500; 2 H. C., § 809.] 


§ 270. Setoff in Action Against Executor. 


In actions against executors and administrators and against trustees 
and others, sued in their representative character, the defendants may 
set off demands belonging to their testators or intestates or those whom 
they represent, in the same manner as the person so represented would 
have been entitled to set off the same, in an action against them. ([Cd. 
81, §501; 2 H. C., S 810.] 


§ 271. Setoff must be Pleaded. 


To entitle a defendant to a setoff he must set the same forth in his 
answer. [Cd. 81, §502; 2 H. C., § 811. 


8271½. Judgment for Balance Only. 

If the amount of the setoff, duly established, be equal to the plain- 
tiff’s debt or demand, judgment shall be rendered that the plaintiff take 
nothing by his action; if it be less than the plaintiff’s debt or demand. 
the plaintiff shall have judgment for the residue only. ([Cd. ’81, § 503; 
2 H. C., § 812.) 

Cited in 113 Wash. 441, 442, 444. 


§ 272. No Judgment for Balance if Contract shall have been Assigned. 

If there be found a balance due from the plaintiff in the action to 
the defendant, judgment shall be rendered in favor of the defendant for 
the amount thereof, but no such judgment shall be rendered against 
the plaintiff when the contract, which is the subject of the action, shall 


302 


Cuar, VII] 


PLEADINGS. 


275 


have been assigned before the commencement of such action nor for 
any balance due from any other person than the plaintiff in the action. 


(Cd. 81, §504; 2 H. C., 8 813.] 
Cited in 113 Wash. 441, 442, 444. 


§ 273. Answer—Contents—Separate Statement of Defenses. 


The defendant may set forth 


by answer as many defenses and 


counterclaims as he may have, whether they be such as have heretofore 


been denominated legal or equitable, 


or both. They shall each be 


separately stated, and refer to the causes of action which they are in- 
tended to answer, in such a manner that they may be intelligibly dis- 


imguished. 
8195. 

Cited in 22 Wash. 10; 24 Wash. 329; 30 
Wash. 482; 33 Wash. 621; 67 Wash. 357; 
102 Wash. 308; 106 Wash. 306; 113 Wash. 
HI, 443, 444. 

Pleading Different Defenses Together: 
See Remington’s Digest, Plead., § 41; 
Hanna v. Reeves, 22 Wash. 6, 60 Pac. 62. 
Pleading Inconsistent Defenses—In Gen- 
eral: See Remington’s Digest, Plead., § 42; 
Brown v. Porter, 7 Wash. 327, 34 Pac. 
1105; Seattle Nat. Bank v. Carter, 13 
Wash, 281, 43 Pac. 331, 48 L. R. A. 177; 
Allen v. Olympia Light & P. Co., 13 Wash. 
307, 43 Pac. 55; Spencer v. Terrel, 17 
Wash. 514, 50 Pae. 468; Davis v. Seattle 
Nat. Bank, 19 Wash. 65, 52 Pac. 526; 
Lord v. Horr, 30 Wash. 477, 71 Pac. 23; 
Irwin v. Holbrook, 32 Wash. 349, 73 Pac. 
360; Irwin v. Buffalo Pitts Co., 39 Wash. 
546. 81 Pac. 849; Bluett v. Wilce, 43 
Wash. 492, 86 Pac. 852; Gerber v. Gerber, 
52 Wash. 253, 100 Pac. 735; Hart-Parr Co. 
v. Keeth, 62 Wash. 464, 114 Pac. 169, 
Ann. Cas. 1912D, 243; Cooper v. Farmers 
& Merchants’ Bank, 68 Wash. 310, 123 
Pac. 465; Lord v. Wapato Irr. Co., 81 


[L. 54, p. 140, §45; Cd. 81, pt. of §83; 2 H. C., pt. of 


Wash. 561, 142 Pac. 1172; Nance v. Val- 
entine, 99 Wash. 323, 169 Pac. 862. See, 
also, Betcher v. Kunz, 112 Wash. 563, 
192 Pac. 955; Southern Alaska Canning 
Co. v. Smith, 113 Wash. 400, 194 Pac. 383. 


Joinder of Denial and Affirmative 
Matter: See Remington's Digest, Plead., 
§ 43; Lynch v. Richter, 10 Wash. 486, 39 
Pac. 125; Seattle Nat. Bank v. Carter, 13 
Wash. 281, 43 Pac. 331, 48 L. R. A. 177; 
Lamberton v. Shannon, 13 Wash. 404, 43 
Pac. 336; Corbitt v. Harrington, 14 Wash. 
197, 44 Pac. 132; Pugh v. Oregon Imp. 
Co., 14 Wash. 331, 44 Pac. 547, 689; Davis 
v. Ford, 15 Wash. 107, 45 Pac. 739, 46 
Pac. 393; Olympia v. Stevens, 15 Wash. 
601, 47 Pac. 11; Loveland v. Jenkins-Boys 
Co., 49 Wash. 369, 95 Pac. 490; Bowers 
v. Good, 52 Wash. 384, 100 Pac. 848; 
Kimble v. Stackpole, 60 Wash. 35, 110 
Pac. 677, 35 L. R. A. (N. S.) 148; Gib- 
son v. Feeney, 66 Wash. 531, 120 Pac. 
97; Williams v. Wright, 68 Wash. 341, 
123 Pac. 446; Bunck v. MeAulay, 84 Wash. 
473, 147 Pac. 33; National Surety Co. v. 
Fry Co., 86 Wash. 118, 149 Pac. 637. 


9274. Demur to One or More Causes and Answer the Residue. 


The defendant may demur to one 
stated in the complaint, and answer 
Cd. 81, §84; 2 H. C., § 196.) 


§275. Answer may be Stricken. 


or more of several causes of action 
the residue. [L. 54, p. 140, § 46; 


Sham, frivolous, and irrelevant answers and defenses may be stricken 


out on motion, and upon such terms 


as the court may in its discretion 


impose. [Cf. L. 54, p. 140, § 47; L. 69, p. 21, § 83; Cd. ’81, § 85; 2 H. C., 


§ 197, ] 
Cited in 4 Wash. 59. 


Where the answer contains superfluous 
matter, this defect can only be reached by 
motion, and not by demurrer: Isaacs v. 
Holland, 4 Wash. 54, 29 Pac. 976. 


In the particular case, held error to 
strike certain paragraphs from answer: 


In an action for breach of contract to 
clear land, an answer which admits the 
contract, but denies a breach thereof, and 
shows affirmatively the defendants were 


proceeding with due performance thereof 


until requested by plaintiff to desist, can- 
not be said to be either sham, frivolous 


Distler v. Dabney, 7 Wash. 431, 35 Pac. 


or immaterial: Brown v. Porter, 7 Wash. 
138, 1119, 


327, 34 Pac. 1105. 
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A general denial of the material allega- 
tions of a complaint cannot be stricken 
out on the ground that it is a sham or 
frivolous pleading: Larsen v. Winder, 14 
Wash. 647, 45 Pac. 315. 

A sham pleading is one good in form 
but false in fact: Brown v. Porter, 7 
Wash. 327, 34 Pac. 1105. 

A denial of payment on certain particu- 
lar dates is sham: Distler v. Dabney, 7 
Wash. 431, 35 Pac. 138, 1119. 


Motion to strike a motion will not be 
allowed: Mann v. Young, 1 W. T. 454. 


A refusal to strike out a pleading can- 
not be reviewed where a new pleading was 
filed and no exception taken: Kratz v. 
Dawson, 3 W. T. 100, 13 Pac. 663. 


Where a party refuses to answer inter- 
rogatories, the only judgment authorized 
is one of dismissal of his action, where no 
default is taken for his failure to reply 
to an affirmative defense, and no proof is 
introduced in support of the matters al- 
leged in such defense: Waite v. Wingate, 
4 Wash. 324, 30 Pac. 81. 


8276. Demur to Answer—Reply. 


(Tire II 


The failure of a defendant in a divorce 
case to comply with an order for the pay- 
ment of alimony and suit money to the 
plaintiff will not warrant the court in 
striking the defendant’s answer: Bachelor 
v. Bachelor, 30 Wash. 639, 71 Pac. 193. 


It is not error to strike an answer in a 
proceeding in which none is required to 
be filed: State ex rel. Ami Co. v. Superior 
Court, 42 Wash. 675, 85 Pac. 669. 


Insufficient allegations or denials are 
not grounds for striking an answer: See 
Hatch v. Tacoma ete. R. Co., 6 Wash. 1, 32 
Pac. 1063; Silshv v. Tacoma ete. R. Co., 
6 Wash. 295, 32 Pae. 1067. 


It is proper to strike an amended an- 
swer containing the same matters as the 
original answer held bad on demurrer: 
See Noves v. Loughead, 9 Wash. 325, 37 
Pac. 452. See, also, Rochford v. Doty, 37 
Wash. 232, 79 Pac. 782. 


Striking out general denial as sham or 
frivolous. Ann. Cas. 1917D, 1177. 


The plaintiff may demur to an answer containing new matter, when 
it appears upon the face thereof that such new matter does not constitute 
a defense or counterclaim, or he may for like cause demur to one or more 
of such defenses or counterclaims, and reply to the residue. [L. 54, 
p. 140, §48; L. 69, p. 22, § 85; Cd. 81, §87; 2 H. C., §198.] 


Since the enactment of this section in 
1854 the grounds of demurrer extended to 
defendant by section 259 supra, have been 
enlarged, but the grounds open to plaintiff 
are confined to this. section: See on this 
subject, Pom. Rem., §§ 586, 595. 

If an answer to a complaint raises mate- 
rial issues upon the matters alleged there- 
in, it is not demurrable for want of facts: 
Bennett v. Tacoma L. & W. Co., 3 Wash. 
337, 28 Pac. 520. 

An objection that answer does not state 
facts sufficient to constitute a defense 
is more properly raised by demurrer than 
bv an objection to the evidence: Anderson 
v. Carothers, 18 Wash. 520, 52 Pac. 229. 

No reply is necessary where by stipu- 
lation the facts are admitted, or where 


the allegations in an answer amount to 
mere denials: Fife v. Olson, 5 Wash. 789, 
32 Pac. 766; Raymond v. Morrison, 9 
Wash. 156, 37 Pac. 318. 

A plaintiff is not called upon to reply to 
an affirmative defense while his demurrer 
to a special defense remains undeter- 
mined: Ewing v. Van Wagenen, 6 Wash. 
39, 32 Pac. 1009. 

An affirmative defense setting up & 
different version of a contract tuan that 
alleged in the complaint cannot be con- 
strued as adding more than a general 
denial already made, and hence is properly 
demurrable: Peterson v. Seattle Traction 
Co., 23 Wash. 615, 63 Pac. 539, 65 Pac. 
543, 53 L. R. A. 586. 


§ 277. Reply — Contents New Matter. 
When the answer contains new matter constituting a defense or 


counterclaim, the plaintiff may reply to such new matter, denying gen- 
erally or specifically each allegation controverted by him, or any knowl- 
edge or information thereof sufficient to form a belief; and he may allege 
in ordinary and concise language, without repetition, any new matter 
not inconsistent with the complaint, constituting a defense to such new 
matter in the answer. [Cf. L. 54, p. 140, § 48; L. 69, p. 22, § 84; L. ‘77. 
p. 19, § 86; Cd. 81, §86; 2 H. C., § 199.] 
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Cited in 3 Wash. 204; 15 Wash. 115; 17 
Wash. 674; 51 Wash. 445. 


REPLICATION OR REPLY—Neceasity 
for Pleading in Reply—In General: See 
Remington’s Digest, Plead., § 65; Fife v. 
Olson, 5 Wash. 789, 32 Pac. 766; Ewing 
v. Van Wagenen, 6 Wash. 39, 32 Pac. 1009; 
Raymond v. Morrison, 9 Wash. 156, 37 
Pac. 318; Hester v. Stone, 46 Wash. 469, 
90 Pac. 594; Dueber v. Wolfe, 47 Wash. 
634, 92 Pac. 455; Wohlforth v. Kuppler, 
77 Wash. 339, 137 Pac. 477. 


—— New Matter in Answer: See Rem- 
ington’s Digest, Plead., § 67; Puget Sound 
Iron Co. v. Worthington, 2 W. T. 472, 7 
Pae. 882, 886; Fife v. Olson, 5 Wash. 789, 
32 Pac. 766; Lake v. Steinbach, 5 Wash. 
659, 32 Pac. 767; Frank v. Jenkins, 11 
Wash. 611, 40 Pac. 220; Smith v. Ormsby, 
vA 396, 55 Pac. 570, 72 Am. St. Rep. 
110. À 


Matters 
of Sait and Before Replication or Reply: 
See Remington's Digest, Plead., § 68; 
Boyle v. Great Northern R. Co., 13 Wash. 
383, 43 Pae. 344. 


Under this section, if a counterclaim 
be not barred by the statute of limitations 
at the commencement of the action in 
which it is pleaded, it does not become 
so afterward during the pendency of that 
action: Shelton v. Conant, 10 Wash. 193, 
38 Pac. 1013. 


Time for Filing or Service: See Rem- 
ington’s Digest, Plead., § 69; Waite v. 
Wingate, 4 Wash. 324, 30 Pac. 81; Stinson 
v. Sachs, 8 Wash. 391, 36 Pac. 287; Mounts 
v. Goranson, 29 Wash. 261, 69 Pac. 740. 


Form and Requisites of Reply: See Rem- 
ington's Digest, Plead., § 70; Hill v. 
Young, 7 Wash. 33, 34 Pac. 144. 

Traverses or Denials: See Remington’s 
Digest, Plead., $71; Davis v. Oldaks, 3 
W. T. 593, 19 Pac. 150; Ryan v. Lambert, 
19 Wash. 649, 96 Pac. 232. 

Admissions: See Remington's Digest 
Plead., § 72; Bellingham Bay & B. C. R 
Co. v. Strand, 1 Wash. 133, 23 Pac. 928; 
Johnson v. Maxwell, 2 Wash. 482, 27 Pac. 
1071; Childs Lum. & Mfg. Co. v. Page, 32 
Wash. 250, 73 Pac. 353; Collier v. Great 


I 


Northern R. Co., 40 Wash. 639, 82 Pac. 
935. See, also, Strang v. Person, 108 


Wash. 503, 185 Pac, 944. 
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Departure from Complaint: See Reming- 
ton’s Digest, Plead., § 73; Puget Sound 
Iron Co. v. Worthington, 2 W. T. 472, 
7 Pac. 882, 886; Distler v. Dabney, 3 
Wash. 200, 28 Pac. 335; Bell v. Waudby, 
4 Wash. 743, 31 Pac. 18; Clark v. Sherman, 
5 Wash. 681, 32 Pac. 771. Osten v. Wine- 
hill, 10 Wash. 333, 38 Pac. 1123: Dudley v. 
Duval, 29 Wash. 528, 70 Pac. 68; Gile v. 
Baseel, 38 Wash. 212, 80 Pac. 437: Erick- 
son v. McLellan & Co.. 46 Wash. 661, 91 
Pac. 249; Smart v. Burquoin, 51 Wasa. 
274, 98 Pac. 666; Ferrandini v. Bankers’ 
Life Assn., 51 Wash. 442, 99 Pac. 6; 
Clemmons v. McGeer, 63 Wash. 446, 115 
Pac. 1081; Ford v. Aetna Life Ins. Co., 
70 Wash. 29, 126 Pac. 69; Hallidie 
Machinery Co. v. Whidbev Island Sand & 
Gravel Co., 73 Wash. 403, 131 Pac. 1156, 
45 L. R. A. (N. S.) 40; Linsted v. National 
Casualty Co., 73 Wash. 624, 132 Pac. 403; 
Crab Creek Lumber Co. v. Town or Othello, 
81 Wash. 52, 142 Pac. 429; Bjornsen v. 
Northern Pac. R. Co., 84 Wash. 220, 146 
Pac. 575; Perlus v. Market Investment 
Co., 95 Wash. 484, 164 Pac. 65. 


Where plaintiffs, lessors, sued to recover 
possession of leased premises, alleging that 
the lease had expired, and defendants an- 
swered that they had elected to and were 
holding under their option to renew the 
lease for a further term, a reply alleging 
defendants breach of conditions of the 
lease forfeiting their right to a renewal 
does not constitute a departure in plead- 
ings: Henry v. Bruhn & Henry, 110 Wash. 
321, 188 Pac. 506. 


—— New Matter not Inconsistent With 
Complaint: See Remington’s Digest, Plead., 
§ 74; Ankeny v. Clark, 1 Wash. 549, 20 
Paec. 583; Commercial Electric Light & 
P. Co. v. Tacoma, 17 Wash. 661, 50 Pac. 
092; Childs Lum. & Mfg. Co. v. Page, 28 
Wash. 128, 68 Pac. 373; McCorkle v. Mal- 
lory, 30 Wash. 632, 71 Pac. 186; Dodds 
v. Gregson, 35 Wash. 402, 77 Pac. 791; 
Duncan v. Parker, 81 Wash. 340, 142 Pac. 
657, L. R. A. 1915A, 804. 

Necessity of reply where 
pleads statute of limitations. 
Cas, 1914D, 892. 


Departure in reply in actions for con- 
version. 8 L. R. A. (N. S.) 291. 


answer 
Ann. 


$278. Judgment for Failure to Plead to New Matter. 
If the answer contain a statement of new matter constituting a defense 


or counterclaim, and the 


plaintiff fail to reply or demur thereto within 


the time prescribed by law, the defendant may move the court for such 
Judgment as he is entitled to on the pleadings, and if the case require 


it, he may have a jury 
$49; L. 69, p. 


Cited in 4 Wash, 373; 5 Wash, 662; 108 


ash. 507. 


Rem. Wash. Code, Vol. I—20 


called to assess the damages. 
22, § 86; Cd. 81, § 88; 2 H. C., § 200.) 


[Cf. L. 54, p. 140, 


Under this section, read in connection 


with other parts of the Practice Act al- 
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lowing amendments, relief from defaults, 
and for trial on the merits when justice 
demands it, a reply admitting the mutual 
rescission of an executory contract for 
the sale of lands does not conclusively 
presume an obligation to return the pur- 
chase price so as to entitle defendant to 
judgment on the pleadings: Strang v. Per- 
son, 108 Wash. 503, 185 Pac. 944. 


Where defendant set up a mutual rescis- 
sion of an executory contract, e reply 
admitting that the contract was „re- 
seinded and forfeited” and denying that 
defendant was damaged, is not such an 
unqualified admission of the facts as to 
entitle plaintiff to judgment on the plead- 
ings, after a trial on the merits, in view 
of the power of the court to relieve 
from defaults or consider the pleading 
amended to conform to proofs: Strang V. 
Person, 108 Wash. 503, 185 Pac. 944. 


If the answer fails to controvert the 
material allegations of the complaint, 
plaintiff is entitled to judgment for fail- 
ure to answer, although plaintiff may have 
filed a reply to such defective answer: 
Port v. Parfit, 4 Wash. 369, 30 Pac. 328; 
such judgment is not technically a judg- 
ment on the pleadings, but a judgment 
authorized by § 411, infra, on failure to 
answer; Id.; see Dillon v. Spokane Co., 3 
W. T. 498, 17 Pac. 889; King v. Ilwaco 
R. & N. Co., 1 Wash. 127, 23 Pac. 924; 
Lake v. Steinbach, 5 Wash. 659, 32 Pac. 
767. 

It is only to new matter, inconsistent 
with the complaint, that reply is neces- 
sary: See Lake v. Steinbach, 5 Wash. 659, 
2 Pae. 767; Frank v. Jenkins, 11 Wash. 
611, 40 Paec. 220. 


An affirmative answer to which there is 
no reply operates as a finding of the 
court: Smith v. Ormsby, 20 Wash. 396, 55 
Pac. 570, 72 Am. St. Rep. 110. 


Judgment on pleadings is erroneous, 
when grounded on plaintiff's failure to 
reply to an allegation of tne answer which 
is merelv a denial of a corresponding alle- 
gation of the complaint: Raymond v. Mor- 
rison, 9 Wash. 156, 37 Pac. 318. 


Judgment on the pleadings is not au- 
thorized where a reply, though insuffi- 
cient in law, has actually been filed to 
the affirmative matter in the answer: 
Davis v. Ford, 15 Wash. 107, 45 Pac. 739, 
46 Pac. 393. 


Where a plea of another action pending 
has been interposed, a reply that, subse- 
quent to the filing of the plea, the suit 
whose pendency was alleged had been dis- 
missed is good against demurrer: Boyle v. 
Great Northern R. Co., 13 Wash. 383, 43 
Pac. 344. 

Judgment on insufficient reply: Davis v. 
Ford, 15 Wash. 107, 45 Pac. 739, 46 Pac. 
393. 

Where the burden of an issue is on de- 
fendant, judgment in his favor on the 
pleadings is not warranted: Hoshor v. 
Kautz, 19 Wash. 258, 53 Pac. 51. 

A defect in the complaint in failing to 
state a cause of action does not justify 4 
final judgment for defendant on the 
merits after plaintiff’s opening statement 
to the jury, and the sufficiency of the com- 
plaint will not be considered upon appeal 
from such a judgment: Redding v. Puget 
Sound Iron etc. Works, 36 Wash. 642, 79 
Pac. 308. 

Admissions by plaintiff of affirmative 
defenses pleaded by defendant warrants 3 
judgment in his favor on the pleadings: 
Rockford Shoe Co. v. Jacob, 6 Wash. 421, 
33 Pac. 1007. 

While the sufficiency of pleadings 
should not generally be tested by motion 
for judgment thereon, the practice 18 
proper where it is apparent that no tech- 
nical objection is made and that the 
pleadings are incapable of amendment. 
and the parties elect to stand thereon for 
that reason: Hubenthal v. Spokane ete. R. 
Co., 43 Wash. 677, 86 Pac. 955. 

Immaterial variance between the proof 
and pleadings does not warrant @ judg- 
ment in favor of defendant where the 
pleadings can be amended without prel- 
dice to him: See Ernst v. Fox, 26 Wash. 
526, 67 Pac. 258. 

On motion for judgment on the plead- 
ings, the allegations of complaint and Te- 
ply are admitted notwithstanding denials 
of the answer: Fishburne v. Merchants 
Bank. 42 Wash. 473, 85 Pac. 38, 7 Ann. 
Cas. 848. A claim in the reply of a re- 
scission of a lease set up in the answer 
is within the issues: Snyder v. Harding, 34 
Wash. 286, 75 Pac. 812. 

Objections to the sufficiency of denials 
in the answer will be deemed waived un- 
less seasonably made: Howard v. Hibbs, 
22 Wash. 513, 61 Pac. 159. 


$ 279. Demurrer or Motion to Reply. 

The defendant may demur to any new matter contained in the reply, 
when it appears upon the face thereof that such new matter is not a 
sufficient reply to the facts stated in the answer. Sham, frivolous, and 
irrelevant replies may be stricken out in like manner and on the same 


,terms as like answers and defenses. 


(Cf. L. 54, p. 140, §50; L. 69, 


p. 22, 8 87; Cd. 81, § 89; 2 H. C., § 201. 
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When one portion of a reply to an af- of the defendant therefor: Davis v. Ford, 
frmative defense set up in the answer, 15 Wash. 107, 45 Pac. 739, 46 Pac. 393. 
which alleges a contract between the par- It is proper to sustain a demurrer to a 
ties authorizing the ects complained of, reply which does not traverse the affirma- 
admits such contract, another portion of tive matters of an answer: Hughes v. New 


the reply denying the contract, on the York Life Ins. Co., 32 Wash. 1, 72 Pac. 
ground that plaintiff had no power to 452. 


make it, should be stricken out on motion 


§ 280. Court Rules Fixing Time for Pleading. 


The court shall establish the rules prescribing the time in which 
pleadings subsequent to the complaint shall be filed. [L. 57, p. 10, § 10; 
Cd. 81, §90; 2 H. C., § 202; see Const., Art. IV, § 24.] 

Cited in 4 Wash. 325. | courts adopted in pursuance of this sec- 


The appellate court will not take judi- tion: Waite v. Wingate, 4 Wash. 324, 30 
cial notice of the rules of the superior Pac. 81. 


CHAPTER VIII. 
VERIFICATION OF PLEADINGS. 


§ 281. Subscription and Verification of Pleadings. 


Every pleading shall be subscribed by the party or his attorney, and 
except a demurrer, shall also be verified by the party, his agent or at- 
torney, to the effect that he believes it to be true. The verification must 
be made by the affidavit of the party, or if there be several parties united 
in interest and pleading together, by one at least of such parties, if such 
party be within the county and capable of making the affidavit; other- 
wise the affidavit may be made by the agent or attorney of the party. 
The affidavit may also be made by the agent or attorney if the action or 
defense be founded on a written instrument for the payment of money 
only, and such instrument be in the possession of the agent or attorney. 
or if all the material allegations of the pleading be within the personal 
knowledge of the agent or attorney. When the affidavit is made by the 
agent or attorney, it must set forth the reason of his making it. When a 
corporation is a party, the verification may be made by any officer 
thereof, upon whom service of a notice [summons] might be made; and 
when the state, or any officer thereof in its behalf, is a party, the verifi- 
cation may be made by any person to whom all the material allegations 
of the pleading are known. When the party is absent from or a non- 
resident of the county in which suit is brought, the verification may be 
made by the agent or attorney of said party. [Cf. L. 54, p. 141, §§ 53, 
54; L. 67, p. 92, §1; L. 69, p. 23, §89; Cd. 81, §91; L. ’88, p. 29, 
$1; 2 H. C., § 203. 


Cited in 11 Wash. 126; 40 Wash. 212. Necessity of showing authority or 

VERIFICLATION—Sufficiency and Re- qualification of affiant in affidavit 

q : See Remington’s Digest, made in behalf of corporation. 3 

Plead, $$ 129—131; Burdick v. Burdick, A. L. R. 132. 

J Wash. 533. 35 Pac. 415; Cady v. Case, Waiver of verification of pleading. 

ll Wash. 124, 39 Pac. 375; Smith v. Ann. Cas. 1918 D, 440. 

Newell, 32 Wash. 369, 73 Pac. 369. Manner and sufficiency of verification 
Sufficiency of verification to plead- of pleading by corporation. Ann. 

Ing by person other than party to Cas. 1913A, 212. 


action. 7 A. L. R. 4. 
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§ 282. Verification may be Omitted. 

When, in the judgment of the court, an answer to an allegation in 
any pleading might subject the party answering to a criminal prosecu- 
tion, the verification of the answer to such allegation may be omitted. 


No pleading shall be used in a criminal prosecution against the party 


as evidence of a fact alleged in such pleading. 


[Cf. L. 54, p. 141, § 54; 


L. 69, p. 23, §90; Cd. 81, §92; 2 H. C., § 204] 


Cited in 13 Wash. 8. 


§ 283. Pleadings are not Proof on Trial. 
Pleadings sworn to by either party in any case shall not, on the 
trial, be deemed proof of the facts alleged therein, nor require other or 


greater proof on the part of the adverse party. 


Cd. 81, 8 741; 2 H. C., 8 792.] 


Cited in 3 Wash. 237; 54 Wash. 132; 55 
Wash. 309. 

The pleadings of a party may be intro- 
duced in evidence against him and its ad- 
missions therein are conclusive unless 
shown to have been made under a mis- 
take: Oregon R. & N. Co. v. Dacres, 1 
Wash. 195, 23 Pac. 415. 


While an original complaint does not 
cease to be a part of the record by reason 
of the filing of an amended complaint, 
nevertheless the plaintiff cannot avail him- 
self of any allegations contained in the 
original complaint, although his adversary 


may: Sengfelder v. Hill, 16 Wash. 355, 47 


Pac. 757, 58 Am. St. Rep. 36. 


It is not error to exclude evidence of 
facts which are admitted: Charlton v. 
Markland, 36 Wash. 40, 78 Pac. 132. 

As to the admissibility of verified 
pleadings in evidence and their effect, see 
Bellingham Bay & B. C. R. Co. v. Strand, 
1 Wash. 133, 23 Pac. 928; Tingley v. Fair- 
haven Land Co., 9 Wash. 34, 36 Pac. 1098; 
Goldwater v. Burnside, 22 Wash. 215, 60 


[L. 54, p. 219, § 454: 


Pac. 409; Stanley v. Stanley, 32 Wash. 489, 
73 Pac. 596. As to admissibility of bill 
of particulars, see American Copper etc. 
Works v. Galland-Burke B. & M. Co., 39 
Wash. 178, 70 Pac. 236. 


Where an allegation of an amended 
complaint is not denied by the answer, it 
is error to permit the introduction in evi- 
dence of the first complaint in the action. 
which contains an allegation contrary to 
the allegation of the amended complaint 
admitted as true by the answer: Gold- 
water v. Burnside, 22 Wash. 215, 60 Pac. 
409. 


The rule as to the amount of testimony 
necessary to overcome a sworn answer in 
chancery is abrogated by this section: Lee 
v. Lee, 3 Wash. 236, 28 Pac. 355. 

Pleading superseded by amended 
pleading as admissible in evidence 
against pleader. Ann. Cas. 19134, 
1132. 

Admissibility of abandoned pleading 
in evidence against pleader. 18 
Ann, Cas. 83. 


CHAPTER IX. 
GENERAL RULES OF PLEADING. 


§ 284, Pleading Written Instruments and Accounte—Bill of Particulars. 

It shall not be necessary for a party to set forth in a pleading a 
copy of the instrument of writing, or the items of an account therein 
alleged; but unless he file a verified copy thereof with such pleadings, 
and serve the same on the adverse party, he shall, within ten days 
after a demand thercof in writing, deliver to the adverse party a copy 
of such instrument of writing, or the items of an account, verified by 
his own oath, or that of his agent or attorney, to the effect that he 
believes it to be true, or be precluded from giving evidence thereof. 
The court, or judge thereof, may order a further account, when the one 


delivered 


of particulars of the claim of either party to be furnished. 


is defective, and the court may, in all cases, order a bill 


[L. 54, 


p. 142, 8 55; Cd. 81, 8 93; 2 II. C., § 205.] 
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Cited in 2 Wash. 342; 3 Wash. 769; 
15 Wash. 217; 25 Wash. 665; 35 Wash. 
195; 43 Wash. 221; 72 Wash. 207; 96 
Wash. 55; 97 Wash. 151; 108 Wash. 95. 


Pleading Written Instruments: See Rem- 
ington’s Digest, Plead., § 14; Seal v. Cam- 
eron, 24 Wash. 62, 63 Pac. 1103. 


Production and Inspection of Written 
Instrument Referred to in Pleading: This 
section has no application to a copy of 
the notice of the time, place, and injury 
required by the factory act to be given 
to an employer upon an injury to a ser- 
vant on unguarded machinery, which 18 
merely @ condition precedent to action, 
and not the basis of the liabilitv: Mathis 
v. Western Furniture Mfg. Co., 72 Wash. 
206, 130 Pae. 94. 

A motion for an order requiring defend- 
ants to furnish a copy of a written con- 
tract pleaded bv them is a sufficient “de- 
mand in writing” within this section and 
is “upon notice,” within section 1262 
infra: Gates v. Herr, 102 Wash. 131, 172 
Pac. 912. 


Damages for breach of a land contract, 
claimed wpon a cross-complaint, are not 
“items of account” within this section: 
Kelly v. Hinkhouse, 108 Wash. 93, 183 
Pac. 86. 

BILL OF PARTICULARS—Nature and 
Office: See Remington’s Digest, Plead., 
§ 133: Dudlev v. Duval, 29 Wash. 528, 
70 Pac. 68; Eckhart v. Peterson, 94 Wash. 
379. 162 Pac. 551. 


The object of a bill of particulars or the 
items of an account is to apprise the de- 
fendant of the nature and extent of the 
cause of action in order that he may, with 
greater certainty, plead thereto: Ferry v. 
King County, 2 Wash. 337, 26 Pac. 537. 

Right to Particulars in General: See 
Remington’s Digest, Plead., § 134; Turner 
v. Great Northern R. Co., 15 Wash. 213, 
46 Pac. 343, 55 Am. St. Rep. 883; Black- 
burn v. Washington Gold Min. Co., 19 


§ 285. Pleadings Liberally Construed. 


GENERAL RULES OF PLEADING. 


285 


Wash. 361, 53 Pac. 369; Ingram v. Wish- 
kah Boom Co., 35 Wash. 191, 77 Pac. 34; 
Thorp v. Ramsey, 51 Wash. 530, 99 Pac. 
584; Bellingham v. Linck, 53 Wash. 208, 
101 Pac. 843; Switzer v. Sherwood, 80 
Wash. 19, 141 Pac. 181, Ann. Cas. 19174A, 
216; Neal v. Phoenix Lumber Co., 64 
Wash. 523, 117 Pac. 267. 


Knowledge of Parties as to Subject 
Matter: Sce Remington’s Digest, Plead., 
§ 135; Ferry v. King County, 2 Wash. 337, 
26 Pac. 537; Messick v. National Council 
of Knights & Ladies of Security, 103 
Wash. 143, 173 Pac. 940. 


Ability to Furnish Particulars: See Rem- 
ington’s Digest, Plead., § 136; Isham V. 
Parker, 3 Wash. 755, 29 Pac. 835; Plum- 
mer v. Weil, 15 Wash. 427, 46 Pac. 648; 
Sanborn v. Dentler, 97 Wash. 149, 166 
Pac. 62. 


Application for Bill, and Proceedings 
Thereon: See Remington’s Digest, Plead., 
§ 137; Howells v. North American T. & T. 
Co., 24 Wash. 689, 64 Pac. 786; American 
Copper ete. Works v. Galland-Burke ctc. 
Co., 30 Wash. 178, 70 Pac. 236; Goupille 
v. Chaput, 43 Wash. 702, 86 Pac. 1058. 


Form and Requisites of Bill: See Rem- 
ington’s Digest, Plead., § 137-1; Moore v. 
Scharnikow, 48 Wash. 564, 94 Pae. 117; 
Carstens v. Nut House, 96 Wash. 50, 164 
Pac. 770. 


Amendment of Bill: See Remington's 
Digest, Plead., 5 138; Plummer v. Weil, 
15 Wash. 427, 46 Pac. 648. 


Right under statute to an order for 
the examination of an adverse 
party to enable one to frame a bill 
of particulars. L. R. A. 1918C, 599. 

Bills of particulars in negligence ac- 
tions. 3 Ann. Cas, 161; Ann. Cas. 
1916B, 105. 

Right to bill of particulars in libel or 
— action. Ann. Cas. 1915C, 
1266. 


In the construction of a pleading, for the purpose of determining 
its effect, its allegation [s] shall be liberally construed, with a view to 


substantial justice between the parties. 


$94: 2 U. C., 8 206.] 


Cited in 4 Wash. 59; 11 Wash. 363; 27 
Wash. 104: 35 Wash. 684; 65 Wash. 67; 
79 Wash, 494; 81 Wash. 36; 89 Wash. 439; 
Wash. 434: 99 Wash. 365; 107 Wash: 

Liberal Construction of Complaints 
Under This Section: See Livingstone v. 
Lovgren, 27 Wash. 102, 67 Pac. 599; Roch- 
fort v. Quikstad, 90 Wash. 432, 156 Pac. 


522; and cases infra. 


Construction—In General: See Reming- 
tone Digest, Plead., § 16; Renton v. St. 
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[L. 54, p. 142, §56; Cd. 81, 


Louis, 1 W. T. 215; Chambers v. Hoover, 
3 W. T. 107, 13 Pac. 466; Isaacs v. Hol- 
land, 4 Wash. 54, 29 Pac. 976; Harris v. 
Halverson, 23 Wash. 779, 63 Pac. 549; 
Grout v. Tacoma Eastern R. Co., 33 Wash. 


524, 74 Pac. 665; Sackman v. Campbell, 


15 Wash. 57, 45 Pac. 895; First Nat. Bank 
of Pullman v. Young, 20 Wash. 337, 55 
Pac. 215; Malloy v. Benway, 34 Wash. 315, 
75 Pac. 869; Irwin v. Buffalo Pitts Co., 
39 Wash. 346, 81 Pac. 849. 


General and Specific Allegations: 
See Remington’s Digest, Plead., § 17; Mal- 


286 


loy v. Benway, 34 Wash. 315, 75 Pae. 869; 
Irwin v. Buffalo Pitts Co., 39 Wash. 346, 
81 Pac. 849. 


Particular Words and Phrases: See 
Remington’s Digest, Plead., § 18; Bovle v. 
Great Northern R. Co., 13 Wash. 383, 43 
Pac. 344. 

Objections Raised at Trial: See 
Remington’s Digest, Plead., §19; Town- 
send v. Price, 19 Wash. 415, 53 Pac. 668; 
Walsh v. Meyer, 40 Wash. 650, 82 Pac. 
938. 


—— Objections Raised After Verdict or 
Judgment: See Remington’s Digest, Plead., 
§ 20; King v. Ilwaco R. & Nav. Co., 1 
Wash. 127, 23 Pac. 924; Montesano v. 
Blair, 12 Wash. 188, 40 Pac. 731; Bishop 
v. Averill, 17 Wash. 209, 49 Pac. 237, 50 
Pac. 1024; Mosher v. Bruhn, 15 Wash. 
332, 46 Pac. 397; Hall v. Woolerv, 20 
Wash. 440, 55 Pac. 562; Carey v. Hays, 
41 Wash. 580, 84 Pac. 581. 

Objections Raised on Appeal: See 
Remington’s Digest,.Plead., § 21; Lyon 
v. Bond, 3 W. T. 407, 19 Pac. 35; Island 
County v. Babcock, 17 Wash. 438, 50 Pace. 
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54; State ex rel. Sander v. Tones. 20 Wash. 
576, 56 Pac. 369; Turner v. Turner, 33 
Wash. 118, 74 Pac. 55. 


Conclusiveness of Allegations on Party 
Pleading: See Remington’s Digest, Plead., 
§ 22; Tingley v. Bellingham Bay Boom 
Co., 5 Wash. 644, 32 Pac. 737, 33 Pac. 
1055; Goldwater v. Burnside, 22 Wash. 
215, 60 Pac. 409. 


In an action to recover prospective 
profits from a contract to furnish hotel 
garbage for fattening hogs, the defend- 
ant cannot claim that the consequences 
were not within the contemplation of the 
parties, where his answer admits facts 
showing notice of the purpose for which 
the garbage was to he used: Nelson v. 
Davenport, 108 Wash. 259, 183 Pac. 132. 

Construction of complaint framed on 
theory of cause ex delicto as per- 
mitting trial as action ex contractu. 
S Ann. Cas, 529. 

Rule that alternative allegations in 
pleading neutralize each other. 
Ann. Cas. 1914A, 1239. 


§ 286. Irrelevant, Redundant and Indefinite Matter, How Objected to. 
If irrelevant or redundant matter be inserted in a pleading, it may 
be stricken out on motion of any person aggrieved thereby; and when 
the allegations of a pleading are so indefinite or uncertain that the 
precise nature of the charge or defense is not apparent, the eourt may 
require the pleading to be made definite and certain by amendment, or 


may dismiss the same. 


Cited in 10 Wash. 540; 43 Wash. 221; 
98 Wash. 568; 108 Wash. 38. 


This section is applicable to petitions 
necessary in probate practice: Renton’s 
Estate, In re, 10 Wash. 533, 39 Pac. 145. 

Matters of Presumption or Implication: 
See Remington’s Digest, Plead., § 4; Cham- 
bers v. Hoover, 3 W. T. 107, 13 Pac. 466; 
Distler v. Dabney, 3 Wash. 200, 28 Pac. 
335; Duryee v. Friars, 18 Wash. 55, 50 
Pac. 583; Johnson v. Cook, 24 Wash. 474, 
64 Pac. 729; Gchres v. Orlowski, 36 Wash. 
156, 78 Pac. 792. 


Matters of Fact or Conclusions: See 
Remington’s Digest, Plead., §5; Parrish v. 
Reed, 2 Wash. 491, 27 Pac. 230, 28 Pac. 
372; Ritchie v. Carpenter, 2 Wash. 512, 28 
Pac. 380, 26 Am. St. Rep. 877; Baker- 
Bover Nat. Bank v. Hughson, 5 Wash. 100, 
31 Pac. 423; Lake v. Steinbach, 5 Wash. 
659, 32 Pae. 767; State ex rel. Whitnev 
v. Friars, 10 Wash. 348, 39 Pac. 104; Bay 
View Brewing Co. v. Grubb, 24 Wash. 163, 
63 Pac. 1091; Mason v. McGee, 15 Wash. 
272, 46 Pac. 237; Livingston v. Lovgren, 
27 Wash. 102, 67 Pac. 599; Brummett v. 
Campbell, 32 Wash. 358, 73 Pac. 403; Mac- 
martin v. Stevens, 37 Wash. 616, 79 Pac. 
1099; Hotchkin v. Bussell, 46 Wash. 7, 89 
Pac. 183; Martin v. Olympia, 69 Wash. 


L. 54, p. 142, § 57; Cd. ’81, §95; 2 H. C., § 207. 


28, 124 Pac. 214; State ex rel. Craig v. 
Newport, 70 Wash. 286, 126 Pae. 637; 
Simpson Logging Co. v. Chehalia County, 
80 Wash. 245, 141 Pac. 344. 


Conclusions of Law from Facts Alleged: 
See Remington’s Digest, Plead., § 6; An- 
drew v. Kings County, 1 Wash. 46, 23 Pac. 
409, 22 Am. St. Rep. 136; Spokane St. 
R. Co. v. Spokane, 5 Wash. 634, 32 Pac. 
456; Murdoch v. Leonard, 15 Wash. 112. 
45 Pac. 751; Carlson v. County Commrs., 
38 Wash. 616, 80 Pac. 795. See, also. 
Hart v. King County, 104 Wash. 485, 177 
Pac. 344; Miller v. Kemper, 107 Wash. 
274, 181 Pac. 859; Pearson v. Gottstein 
Inv. Co., 112 Wash. 60, 191 Pac. 796. 


Matters of Evidence: See Remington's 
Digest, Plead., §7; Renton’s Estate, In re, 
10 Wash. 533, 39 Pac. 145; Stephens v. 
Spokane, 11 Wash. 41, 39 Pae. 264, 


Certainty and Positiveness and Ambi- 
guity: See Remington’s Digest, Plead., 
§§ 8, 9; Roeder v. Brown, 1 W. T. 112; 
Wilkeson Coal & Coke Co. v. Driver, 9 
Wash. 177, 37 Pae. 307; Goore v. Goore. 
24 Wash. 139, 63 Pae. 1092; Hastings ». 
Anacortes Packing Co., 29 Wash. 224, 69 
Pac. 776; Woodcock v. Guy, 33 Wash. 234, 
74 Pac. 358. 
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Insufficiency and Indefiniteness of Com- 
plaint,in General: See Remington’s Digest, 
Plead., § 159; Boyer v. Robison, 43 Wash. 
97, 86 Pac. 385; Columbia & Puget Sound 
R. Co. v. Hawthorne, 3 W. T. 353, 19 Pace. 
25; Wilkeson Coal & Coke Co. v. Driver, 
9 Wash. 177, 37 Pac. 307; Fares v. Gleason, 
14 Wash. 657, 45 Pac. 314; Waldo v. Mil- 
roy, 19 Wash. 156, 52 Pac. 1012; Croft 
v. Northwestern Steamship Co., 20 Wash. 
175, 55 Pac. 42; Hall v. Law Guarantee 
& T. Soc., 22 Wash. 305, 60 Pac. 643, 79 
Am. St. Rep. 935; Harris v. Halverson, 23 
Wash. 779, 63 Pac. 549; Isaacs v. Holland, 
4 Wash. 54, 29 Pac. 976; Weiser v. Holz- 
man, 33 Wash. 87, 73 Pac. 797, 99 Am. 
St. Rep. 932; Helbig v. Grays Harbor 
Elee. Co., 37 Wash. 130, 79 Pac. 612; Berg 
v. Humptulips Boom ete. Co., 38 Wash. 
342, 80 Pac. 528; Ekstrand v. Barth, 41 


Consistency or Repugnancy: See Rem- 
ington’s Digest, Plead., § 10; Tingley v. 
Fairhaven Land Co., 9 Wash, 34, 36 Pac. 
1098; Arrowsmith v. Nelson, 73 Wash. 658, 
132 Pae. 743. 


Trrelevancy: See Remington’s Digest, 
Plead. §11; Puget Sound Iron Co. v. 
Worthington, 2 W. T. 472, 7 Pac. 882, 886. 

Falsity: See Remington’s Digest, Plead., 
§ 12; Brown v. Porter, 7 Wash. 327, 34 


Pae. 1105; Distler v. Dabney, 7 Wash. 431, 
35 Pac. 138, 1119. 


Striking Out Irrelevant or Redundant 
Matter: See Remington’s Digest, Plead., 
§ 157; Havs v. Parker, 2 W. T. 198, 3 
Pac. 901; Puget Sound Iron Co. v. Worth- 
ington, 2 W. T. 472, 7 Pac. 882, 886; Lee 
y. Lee, 3 Wash. 236, 28 Pae. 355; Allen 
v. Olympia Light & P. Co., 13 Wash. 307, 
43 Pac. 55; Hatch v. Tacoma, Olympia, Wash. 321, 83 Pac. 305; Goupille v. Cha- 
ete. R. Co., 6 Wash. 1, 32 Pac. 1063; Guar- put, 43 Wash. 702, 86 Pac. 1058; Washing- 
antee Loan & T. Co. v. Galliher, 12 Wash. ton Dredging & Imp. Co, v. Cannel Coal 
507. 41 Pac. 887; State v. Lorenz, 22 Co., 45 Wash. 462, 88 Pac. 836; Thorp v. 
Wash. 289, 60 Pac. 644; Williams v. Nine- Ramsev, 51 Wash. 530, 99 Pae. 584; Ber- 
mire, 23 Wash. 393, 63 Pac. 534; Jordan not v. Morrison, 81 Wash. 538, 143 Pac. 
v. Coulter, 30 Wash 116, 70 Pac. 257; 104, Ann. Cas. 1916D, 290; Just v. Little- 
Rand-MeNally & Co. v. Royal, 36 Wash. field, 87 Wash. 299. 151 Pac. 780, Ann. 
$20, 78 Pac. 1103; Tait v. Pigott, 38 Wash. Cas. 1917D, 705; Evans v. Goist, 90 Wash. 
5. 80 8 172. See, also, Linville v. 100, 155 Pac. 780 
Wiedrich, 108 Wash. 1, 182 Pac. 578. 

d i Application and Proceedings Thereon: 
EN Dania Ta See Remington’s Digest, Plead., § 161; 
S 158: Renton v. St. Louis, 1 W. T. 215; Isham v. Parker, 3 Wash. 755, 29 Pace. 


3. R , ye sn. 
Puget Sound Iron Co. v. Worthington, 2 TV 
W. T. 472, 7 Pac. 882, 886; Tullis v. Shan- 
non, 3 Wash. 716, 29 Pac. 449; Knapp v. 
Order of Pendo, 36 Wash. 601, 79 Pac. 209; 
McClure v. Review Pub. Co., 38 Wash. 
160, 80 Pac. 303; O’Brien v. Seattle Ice 
Co., 43 Wash. 217, 86 Pac. 399. See, also, 
Connecticut Investment Co. v. Yokom, 106 
Wash. 693, 180 Pac. 926. 


§ 287. 


533, 39 Pac. 145; Griffith v. Wright, 21 
Wash. 494, 58 Pac. 582; Johnston v. Gerry, 
34 Wash. 524, 76 Pac. 258, 77 Pac. 503; 
Dick v. Northern Pac. R. Co., 86 Wash. 
211, 150 Pac. 8, Ann. Cas. 1917A, 638; 
Rightor v. Ward, 87 Wash. 621, 152 Pac. 
332; Nordlund v. Nordlund, 97 Wash. 475, 
166 Pac. 795, L. R. A. 1918A, 59. 


Judgments of Inferior Courts, How Pleaded. 


In pleading a judgment or other determination of a court or office[r] 
of special jurisdiction, it shall not be necessary to state the facts cor- 
ferring jurisdiction, but such judgment or determination may be state! 


to have been duly given or made. 


the party pleading shall be bound 
conferring jurisdiction. [L. 54, p. 
§ 208.] 


Cited in 18 Wash, 99; 45 Wash. 422; 
104 Wash. 462. 


A complaint alleging that a city, 
“through its duly constituted officers, de- 
termined” that plaintiff’s place of busi- 
ness constituted a nuisance, will not by 
inference be considered as alleging that 
any court of the city, or that the city 


If such allegation be controverted, 
to establish on the trial the facts 
142, §58; Cd. 81, §96; 2 H. C, 


council by ordinance, had determined the 
fact; in view of this section as to the 
manner of pleading such a determination, 
and section 291, providing for the pleading 
of an ordinance by title and date of pass- 
age: Hotel Cecil Co. v. Seattle, 104 Wash. 
t60, 177 Pac. 347. 


§288. Conditions Precedent, How Pleaded. 


In pleading the performance of conditions precedent in a contract, 
t shall not be necessary to state the facts showing such performance, 
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but it may be stated generally that the party duly performed all the 
conditions on his part; and if such allegation be controverted, the party 
pleading shall be bound to establish, on the trial, the facts showing such 


performance. [L. 54, p. 142, §59; Cd. 81, §97; 2 H. C., § 209. } 


Cited in 42 Wash. 307; 50 Wash. 662, 663. 
This section has reference only to con- 
ditions precedent or necessary to the crea- 
tion of the contract or to the perfecting 


of the right of action, and not to con- 


ditions subsequent: Port Blakely Mill Co. 


v. Hartford Fire Ins. Co., 50 Wash. 657, 


97 Pac. 781. 


§ 289. Private Statutes, How Pleaded. 


In pleading a private statute, or a right derived therefrom, it shall 
be sufficient to refer to such statute by its title, and the day of its 
passage, and the court shall thereupon take judicial notice thereof. [L. 54. 
p. 142, § 60; Cd. 81, § 98; 2 H. C., S 210.) 


Cited in 21 Wash. 350. 


Pleading Foreign Statutes: See Reming- 
ton’s Digest, Statut., § 93; McDaniel v. 
Pressler, 3 Wash. 636, 29 Pac. 209; Gund- 
erson v. Gunderson, 25 Wash, 459, 65 Pac. 
791; Stewart’s Estate, In re, 26 Wash. 82, 
66 Pac. 148, 67 Pac. 723; Daniel v. Gold 
Hil] Min. Co., 28 Wash. 411, 68 Puc. 884; 
Lowry v. Moore, 16 Wash. 476, 48 Pac. 
238, 58 Am. St. Rep. 49; Cunningham y. 


Spokane Hydraulic Min. Co., 20 Wash. 450, 
55 Pac. 756, 72 Am. St. Rep. 113; Mantle 
v. Dabney, 44 Wash. 193, 87 Pae. 122; 


Ongaro v. Twohy, 49 Wash. 93, 94 Pae. 


916; State v. Collins, 69 Wash. 268, 124 


Pac. 903; Lagomarsino v. Pacific Alaska 


Navigation Co., 100 Wash. 105, 170 Pae. 
368; Lipsett v. Dettering, 94 Wash. 629, 
162 Pac. 1007; Matson v. Kennecott Mines 
Co., 101 Wash. 12, 171 Pac. 1040. 


§ 290. Existence of City or Town, How Pleaded. 


In pleading the existence of any city or town in this state, it shall 
be sufficient to state in such pleading that the same is an existing city 
or town, incorporated or organized under the laws of the state of Wash- 
ington. [Cd. 81, § 2063; 1 H. C., § 767.) 


.§ 291. Ordinances, How Pleaded. 


In pleading any ordinance of a city or town in this state, it shall 
be sufficient to state the title of such ordinance and the date of its 
passage, whereupon the court shall take judicial knowledge of the exist- 
ence of such ordinance, and the tenor and effect thereof. [Cd. ’81, 


$2064; 1 H. C., 8 768.] 


Cited in 9 Wash. 241; 103 Wash. 181; 
104 Wash. 462. 

See note to § 287, supra. 

Pleading Ordinances: See Remington’s 
Digest, Mun. Corp., § 53; Seattle v. Doran, 
5 Wash. 482. 32 Pac. 105, 1002; Seattle v. 
Pearson, 15 Wash. 375, 46 Pac. 1053; 
New Whatcom v. Bellingham Bay Imp. 
Co., 16 Wash. 131, 47 Pac. 236; Seattle 
v. Turner, 29 Wash. 515, 69 Pac. 1083; 
Willman v. Seattle. 33 Wash. 14, 73 Pae. 
791; Gove v. Tacoma, 34 Wash. 434, 76 


Pac. 73: Davison v. Walla Walla, 52 
Wash. 453, 100 Pac. 981, 132 Am. St. Rep. 
983, 21 L. R. A. (N. S.) 454. 


In an action for personal injuries sus— 
tained in a collision with an automobile, 
a complaint, alleging that defendant was 
driving at an unlawtul speed and pleading 
un ordinance fixing the speed limit at 
twenty miles an hour, is good as against 
a motion to strike or make more definite 
and certain under this section: Peterson 
v. Pallis, 103 Wash. 180, 173 Pac. 1021. 


§ 292. Libel or Slander, How Pleaded. 


In an action for libel or slander, it shall not be necessary to state 
in the complaint any extrinsic facts for the purpose of showing the 
application to the plaintiff of the defamatory matter out of which the 
cause arose, but it shall be sufficient to state generally that the same was 
published or spoken concerning the plaintiff; and if such allegation be 
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controverted, the plaintiff shall be bound to establish on trial that it 
was so published or spoken. [L. 54, p. 142, §61; Cd. 81, $ 99; 2 H. C., 


$ 211.) 


Cited in 55 Wash. 612, 613; 64 Wash. 
694; 88 Wash. 697. 


Complaint—Requisites: See Remington’s 
Digest, Libel, §§ 24, 25: Stewart v. Mayor, 
17 Wash. 238, 49 Pac. 503; Dunlap v. 
Sundberg, 55 Wash. 609, 104 Pac. 830, 133 
Am, St. Rep. 1050. 


Inducement and Extrinsic Matter: 
See Remington’s Digest, Libel, § 26; 
Whitehouse v. Cowles, 48 Wash. 546, 93 
Pac. 1086; Dunlap v. Sundberg. 55 Wash. 
609, 104 Pae. 830, 133 Am. St. Rep. 1050; 
Wilson v. Sun Publishing Co., 85 Wash. 
503, 148 Pac. 774, Ann. Cas. 1917B, 442. 
Setting Out Defamatory Matter: 
See Remington’s Digest, Libel, § 27; Me- 
Clure v. Review Pub. Co., 38 Wash. 160, 
80 Pac. 303. 


Special Damage: Sce Remington’s 
Digest, Libel, § 28; Denney v. Northwest- 
ern Credit Assn., 55 Wash. 331, 104 Pace. 
769, 25 L. R. A. (N. S.) 1021; Velikanje 
v. Millichamp, 67 Wash. 138, 120 Pac. 
876; Diek v. Northern Pac. R. Co., 86 
Wash. 211, 150 Pac. 8, Ann. Cas. 19174A, 
638; Wells v. Times Printing Co., 77 Wash. 
lil, 137 Pac. 457; Diek v. Northern Pac. 
R. Co., 86 Wash. 211, 150 Pac. 8, Ann. 
Cas. 1917A, 638; Olympia Water Works 
v. Mottman, 88 Wash. 694, 153 Pac. 1074; 
Wood v. Star Publishing Co., 90 Wash. 
85. 155 Pac. 400; Viss v. Calligan, 91 
Wash. 673, 158 Pac. 1012, Ann. Cas. 1918A, 
819; General Market Co. v. Post-Intelli- 
gencer Co., 96 Wash. 575, 165 Pae. 482. 


EVIDENCE—Presumptions and Burden 
of Proof—Privilege, Justification and Miti- 


gation: See Remington’s Digest, Libel, 
§ 31; Hall v. Elgin Dairy Co., 15 Wash. 
542, 46 Pac. 1049; Stewart v. Major, 17 
Wash. 238, 49 Pac. 503; Chambers v. 
Leiser, 43 Wash. 285, 86 Pac. 627, 10 
Ann. Cas. 270; Reynolds v. Holland, 46 
Wash. 537, 90 Pac. 648; Coffman v. Spo- 
kane Chronicle Pub. Co., 65 Wash. 1, 117 
Pac. 596, Ann. Cas. 1913B, 636; Olympia 
Water Works v. Mottman, 88 Wash. 694, 
153 Pac. 1074. 


Weight and Sufficiency—In General: 
See Remington’s Digest, Libel, § 35; Quinn 
v. Review Pub. Co., 55 Wash. 69, 104 Pae. 
181, 133 Am. St. Rep. 1016, 19 Ann. Cas. 
1077; Wilson v. Sun Publishing Co., 85 
Wash, 503, 148 Pac. 774, Ann. Cus. 1917B, 
442; Cyclohomo Amusement Co. v. Hay- 
ward-Larkin Co., 93 Wash. 367, 160 Pae. 
1051; Ecuyer v. New York Life Ins. Co., 
101 Wash. 247, 172 Pac. 359. 

Issues, Proof and Variance: See Reming- 
ton’s Digest, Libel, § 30; Leghorn v. Re- 
view Pub. Co., 31 Wash. 627, 72 Pac. 485 
Bleitz v. Carton, 49 Wash. 545. 95 Pac. 
1099; Lathrop v. Sundberg, 62 Wash. 136, 
113 Pac. 574, Ann. Cas. 19120, 891, 33 
L. R. A. (N. S.) 90. Sec. also. Enright 
v. Bringgold, 106 Wash. 233, 179 Pac. 844. 


Sufficiency of allegations of com- 
plaint in libel or slander connecting 
plaintiff with defamatory matter. 
13 Ann. Cas. 380. 

Sufficiency in complaint for slander of 
averments with respect to time and 


place of publication Ann. Cas. 
1918B, 504. 


§ 293. Answers in Justification and Mitigation. 


In an action mentioned in the last section, the defendant may, in 
his answer, allege both the truth of the matter charged as defamatory, 


and any mitigating circumstances to reduce the amount 


and whether he prove the 


the mitigating circumstances. 
H. C., § 212.] 


Cited in 11 Wash. 509; 40 Wash. 312, 
313; 85 Wash. 512. 


Plea or Answer Justiflcation: See Rem- 
ington's Digest, Libel, § 29; Bleitz v. 
Carton, 49 Wash. 545, 95 Pac. 1099; Lam- 


75 v. Cowles, 76 Wash. 200, 135 Pac. 


Under this section, the truth of the 
statement of acts and facts may be shown 
to defeat recovery in an action for libel, 
although it is pleaded merely in mitiga- 
non of damages and not by way of justi- 
fication: Haynes v. Spokane Chronicle 
Pub. Co., 11 Wash. 503, 39 Pac. 969. 
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of damages; 


justifieation or not; he may give in evidence 
IL. 54, p. 143, § 62; Cd. 81, § 100; 2 


If matter published is libelous per se, 
it is not incumbent upon plaintiffs to 
allege its untruth, but, under this section, 
that is a matter of defense which must 
be alleged and proven, in order to be 
available as such: Wilson v. Sun Pub- 
lishing Co., 85 Wash. 503, 148 Pac. 774, 
Ann. Cas. 1917B, 442. 


Admissibility of Evidence, Justification: 
See Remington’s Digest, Libel, § 32; Hall 
v. Elgin Dairy Co., 15 Wash. 542, 46 Pac. 
1049; Leghorn v. Review Pub. Co. 31 
Wash. 627, 72 Pac. 485; Ott v. Press Pub. 
Co., 40 Wash. 308, 82 Pac. 403; Reynolds 
v. Holland, 46 Wash. 537, 90 Pac. 648. 


294 PROCEDURE IN COURTS OF RECORD. 


Evidence in Mitigation: See Reming- 
ton’s Digest, Libel, § 33; Ott v. Press Pub. 
Co., 40 Wash. 308, 82 Pac. 403; Reynolds v. 
Holland, 46 Wash. 537, 90 Pac. 648; Quinn 
v. Review Pub. Co., 55 Wash. 69, 104 Pac. 
181, 133 Am. St. Rep. 1016, 19 Aun. Cas. 
1077. 
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Necessity of pleading specially miti- 
gation of damages and justification 
in actions of libel or slander. 10 
Ann. Cas. 219; Ann. Cas. 1913 E, 704. 

Pleading truth as a defense to a civil 
action for libel or slander. 21 L. 
R. A. 511; 31 L. R. A. (N. 8.) 138; 


50 L. R. A. (N. S.) 1042. 


§ 294. Falsely Charging Certain Crime, Actionable. 

Every charge of incest, fornication, adultery, or whoredom falsely 
made by any person against a female, also words falsely spoken of any 
person charging such person with incest or the infamous crime againsi 
nature, either with mankind or the brute creation, shall be [actionable] 
in the same manner as in the case of slanderous words charging a crime 
the commission of which would subject the offender to death or other 


degrading penalties. [L. 54, p. 219, § 487; Cd. 81, § 747; 2 H. C., § 798. 


“Actionable” substituted for “accountable.” 


Cited in 17 Wash. 239; 71 Wash. 140. 


Allegations in a complaint and affidavit 
in a divorce case charging adultery with 
a certain person are absolutely privileged 
if pertinent and relevant to the issue; and 
the rule of privilege is not changed by this 
section; hence a complaint by the core- 
spondent for libel is demurrable, though 
the words are alleged to be false and 
malicious, where it is not charged that 
they were not pertinent and relevant to 
the issue: Miller v. Gust, 71 Wash. 139, 
127 Pac. 840. 


Under this section, such communications 
to third parties as: “She is nothing but 
an old whore,” “This woman ecknowl- 
edges that you sleep with her every night 
and I have reason to know that you are 
not the only one,” and “She is an objec- 
tionable character; that man Adams is 
keeping her,” if false, entitle the woman 
injured thereby to a right of action for 
defamation of character: Stewart V. 
Major, 17 Wash. 238, 49 Pac. 503. 


§ 295. Answers in Actions to Recover Property Distrained. 


In an action to recover the possession of property distrained doing 
damage, an answer that the defendant or person by whose command he 
acted was lawfully possessed of the real property upon which the dis- 
tress was made, and that the property distrained was at the time doing 
damage thereon, shall be good without setting forth the title to such 
real property. [L. 54, p. 143, §63; Cd. 81, §101; 2 H. C., § 213.) 


§ 296. Joinder of Causes of Action. 


The plaintiff may unite several causes of action in the same com- 
plaint, when they all arise out of,— 
1. Contract, express or implied; or, 
2. Injuries, with or without force, to the person; or 
3. Injuries, with or without force, to property; or 


4. Injuries, to character; or 


5. Claims to recover real property, with or without damages for the 


withholding thereof; or 


6. Claims to recover personal property, with or without damages for 


the withholding thereof; or 


7. Claims against a trustee, by virtue of a contract or by operation 


of law. 
8. The same transaction. 


But the causes of action so united must affect all the parties to the 
action, and not require different places of trial, and must be separately 
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stated. 


Cited in 14 Wash. 479; 29 Wash. 533; 
30 Wash. 634; 31 Wash. 662; 34 Wash. 
76; 42 Wash. 88, 254; 46 Wash. 401; 


47 Wash. 41; 49 Wash. 343; 51 Wash. 


258; 64 Wash. 231; 71 Wash. 13, 246; 90 
Wash. 288; 94 Wash. 62; 96 Wash. 501; 
99 Wash, 428, 429; 100 Wash. 135; 106 
Wash. 376; 108 Wash. 41; 110 Wash. 676. 


Separate Causes of Action: See Reming- 


ton’s Digest, Plead., §28; Northern Pae. 


R. Co. v. Hess, 2 Wash. 383, 26 Pac. 866; 
Seattle Trust Co. v. Kerry, 19 Wash. 389, 
53 Pac. 665; Page v. Page, 43 Wasa. 293, 
86 Pae. 582, 117 Am. St. Rep. 1054, 6 
L. R. A. (N. S.) 914; Peterson v. Pantheon 
Lumber Co., 62 Wash. 189, 113 Pac. 562; 
Boyce v. Chicago, Milwaukee & Puget 
Sound R. Co., 82 Wash. 204, 144 Pac. 27; 
Stewart v. Pacific Finance Co., 87 Wash. 
484. 151 Pac. 1092; Bradbury v. Nether- 
cutt, 95 Wash. 670, 164 Pac. 194. 


Separate Counts on Same Cause of Ac- 
tion: See Remington’s Digest, Plead., 
$ 28-1; Gabrielson v. Hague Box & Lumber 
Co., 55 Wash. 342,104 Pac. 635, 133 Am. St. 
Rep. 1032; Holm v. Chicago, M. & P. 8. 
R. Co., 59 Wash. 293, 109 Pac. 799. See, 
also, Coleman v. St. Paul & Tacoma Lbr. 
Co., 110 Wash. 259, 188 Pac. 532. 


Reference from One Count or Paragraph 
to Another: See Remington's Digest, 
Plead., § 29; Sly v. Palo Alto Gold Min. 
Co., 28 Wash. 485, 68 Pac. 871. 

Duplicity: See Remington's Digest, 
Plead., § 30; Barto v. Nix, 15 Wash. 563, 
46 Pac. 1033; Loveday v. Anderson, 18 
Wash. 322, 51 Pac. 463; Saunders v. 
United States Marble Co., 25 Wash. 475, 
65 Pae. 782. See, also, Hurley-Mason Co. 
v. Pacific Commissary Co., 111 Wash. 439, 
191 Pac. 642. 


Separating Causes of Action or De- 
fenses: See Remington’s Digest, Plead., 
$162; Moore v. Brownfield, 10 Wash. 439, 
39 Pac. 113; Richardson v. Carbon Hill 
Coal Co., 10 Wash. 648, 39 Pac. 95; Hock- 
ersmith v. Ferguson, 51 Wash. 256, 98 
Pac. 670; Harding v. Ostrander R. & Tim- 
ber Co., 64 Wash. 224, 116 Pac. 635. See, 
also, Connecticut Investment Co. v. Yo- 
kom, 106 Wash. 693, 180 Pac. 926. 


Election Between Causes of Action, 
Counts or Defenses: See Remington’s Di- 
gest, Plead., § 163; Van Hook v. Burns, 
10 Wash. 22, 38 Pac. 763; Norris Safe 
& Lock Co. v. Clark, 28 Wash. 268, 68 
Pac. 718, 70 Pac. 129; Brown v. Calloway, 
31 Wash. 175, 75 Pac. 630: Galbraith v. 
Carmode, 43 Wash. 456, 86 Pac. 624; Hut- 
Coinson v. Mt. Vernon Water & Power 
Co., 49 Wash. 469. 95 Pac. 1023; Davies v. 
Rose-Marshall Coal Co., 71 Wash. 560, 129 
Pac. 98: O'Donnell v. McCool, 89 Wash. 
037, 154 Pac. 1090; Starwich v. Ernst, 100 
Wash, 198, 170 Pac. 584. See, also, Con- 
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[L. O07, p. 172, §1. Cf. L. 
L. 69, p. 25, § 100; Cd. 81, 8 102; 2 
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54, p. 143, § 64; L. 61, p. 51, 8 5; 
H. C., § 214. 


nelly v. Malloy, 106 Wash. 464, 180 Pac. 
469; Linville v. Wiedrich, 108 Wash. 1. 
182 Pac. 578; Buckley v. Massachusetts 
Bonding & Ins. Co., 113 Wash. 13, 192 
Pac. 924. 


Causes Arising Out of Contract: See 
Remington’s Digest, Action, § 21 Dudley v. 
Duval, 29 Wash. 528, 70 Pac. 68; McCorkle 
v. Mallory, 30 Wash. 632, 71 Pac. 186; 
Moylan v. Moylan, 49 Wash. 341, 95 Pac. 
271; Evans v. Goist, 90 Wash. 100, 155 
Pac. 780. 


Under this section, causes of action on 
contract may be joined, they arising out 
of different transactions: McNall v. San- 
dygren, 100 Wash. 133, 170 Pac. 561. 


Contract and Tort: See Remington’s 
Digest, Action, § 22; Paelps v. S. S. City 
of Panama, 1 W. T. 518; Williams v. Mil- 
ler, 1 W. T. 88; Clark v. Great Northern 
R. R. Co., 31 Wash. 658, 72 Pac. 477; 
Willey v. Nichols, 18 Wash. 528, 52 Pac. 
237; Sanders v. Stimson Mill Co., 34 Wash. 
357, 75 Pac. 974; Lambert v. La Conner 
Trad. ete. Co., 37 Wash. 113, 79 Pac. 608; 
Voss v. Bender, 32 Wash. 566, 73 Pac. 
697; Maughlin Mill Co. v. Hamilton, 61 
Wash. 66, 111 Pac. 1067; Harding v. 
Ostrander R. & Timber Co., 64 Wash. 224, 
116 Pac. 635; MeNall v. Sandygren, 100 
Wash, 133, 170 Pac. 561. 


Claims Arising Out of Same Transaction 
or Transactions Connected With Same Sub- 
ject of Action: See Remington’s Digest, 
Action, § 23; McClure v. Campbell, 42 
Wash. 252, 84 Pac. 825; Bank of California 
v. Union Packing Co., 60 Wash. 456, 111 
Pac. 573; Gustin v. Crockett, 44 Wash. 
536, 87 Pac. 839; Lindley v. McGlauflin, 
57 Wash. 581, 107 Pac. 355; Mullerleile 
v. Brandt, 64 Wash. 280, 116 Pac. 868; 
James v. Brainard-Jackson & Co., 64 Wash. 
175, 116 Pac. 633; Bell v. Jovita Heights 
Co., 71 Wash. 7, 127 Pac.. 289; Littlefield 
v. Bowen, 90 Wash. 286, 155 Pac. 1053. 
Ann. Cas. 1918B, 177; Stilwell Brothers 
v. Union Machinery & Supply Co., 94 
Wash. 61, 161 Pac. 1048; Murphy v. Pros- 
ser, 96 Wash. 499, 165 Pac. 390; McNall 
v. Sandygren, 100 Wash. 133, 170 Pac. 
561; Welch v. Northern Bank & Trust Co., 
100 Wash. 349, 170 Pac. 1029. See, also, 
Manahan v. Aumiller, 110 Wash. 673, 188 
Pac. 789. 


A cause of action for an assault and bat- 
tery upon a grocer while entering the de- 
fendant’s apartment house to deliver 
goods does not arise out of the “same 
transaction,” within this section, and 
therefore cannot be united with a cause 
of action to enjoin interference with 
plaintiff's right of entry: Konick v. 
Champnevs, 108 Wash. 35, 183 Pac. 75, 
6 A. L. R. 409. 
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SPLITTING CAUSES OF ACTION: 
See Remington’s Digest, Action, § 25. 

What is nota Splitting of Causes: Achey 
v. Creech, 21 Wash. 319, 58 Pac. 208; Fire- 
man's Fund Ins. Co. v. Oregon R. & Nav. 
Co., 58 Wash. 332, 108 Pac. 770; Harstad 
v. Olson, 57 Wash. 264, 106 Pae. 741; 
Davis v. Hibbs, 73 Wash. 315, 131 Pac. 
1035. 

Walver of Objection: Brice v. Starr, 93 
Wash. 501, 161 Pac. 347. 


See, also, Portion asserted by setoff 
against assignee—Effect as to right of 
action for balance of claim: State ex rel. 
Alaska Pacific Navigation Co. v. Superior 
Court, 113 Wash. 439, 194 Pac. 412. 


Severance of Actions, and Waiver: See 
Remington’s Digest, Action. 8827. 27-1; 
Wheeler, Osgood & Co. v. Ralph, 4 Wash. 
617, 30 Pac. 709; Dobrentai v. Piehl, 92 
Wash. 433, 159 Pac. 371. 


Stay of Proceedings: See Remington's 
Digest, Action, § 35; Schwede v. Hemrich, 
29 Wash. 124, 69 Pac. 643; O'Brien v. 
Allen, 42 Wash. 393, 85 Pac. 8. 

Actions Which may be Consolidated: See 
Remington’s Digest, Action, § 26; Peter- 
son v. Dillon, 27 Wash. 78, 67 Pac. 397; 
Kane v. Kane, 35 Wasn. 517, 77 Pac. 842; 
Hayward v. Mason, 54 Wash. 653, 104 
Pac. 141; Heal v. Evans Creek Coal & 
Coke Co., 71 Wash. 225, 128 Pac. 211. 

Where, in an action to quiet title, the 
question as to the superior title, and 
whether plaintiff's warranty deed was in- 
tended as a mortgage, all arose out of 
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the same transaction, they may be joined 
in one action: Manahan v. Aumiller, 110 
Wash. 673, 188 Pac. 789. 


Under this section, there is 2 misjoinder 
of two causes of action relating to five 
lots, where two of the lots are owned hr 
one of the plaintiffs and three by the 
other, each of whom has its own grievance 
and is not interested in that of the other 
and different relief is sought: McAllister 
v. Harper & Son, 106 Wash. 373, 180 Pac. 
412. 

Necessity under code practice that all 
causes joined affect all parties de- 
fendant. 3 Ann. Cas. 685. 


Joinder of causes of action accruing 
to plaintiff individually and in rep- 
resentative capacity. Ann. Cas. 
1912B, 1258. 


Joinder and splitting of claims for 
injuries to person and property aris- 
ing out of single tort. Ann. Cas. 
1912D, 256; 36 L. R. A (N. S.) 240. 


Joinder of cause of action against 
party causing injury with «ause ol 
action against latter's insurer OF 
indemnitor. 7 A. L. R. 1003. 


Joinder of cause of action for breach 
of a contract with cause of action 
for fraud inducing the contract. 10 
A. L. R. 756. 


Joinder of statutory action against 
master with common-law action by 
servant for negligence. 12 L. B. A. 
(N. 8.) 675. 


§ 297. Material Allegations not Controverted Admitted, Except in Reply. 


Every material allegation of the complaint not controverted by the 
answer, and every material allegation of new matter in the answer not 
controverted by the reply, shall, for the purpose of action, be taken as 
true: but the allegation of new matter in a reply is to be deemed contro- 
verted by the adverse party, as upon a direct denial or avoidance, as the 


case may require. 
2 H. C., S 215. | 


Cited in 2 Wash. 482; 5 Wash. 662; 11 
Wash. 617; 42 Wash. 307; 85 Wash. 102. 


Admissions in General: Seo Remington’s 
Digest, Plead., § 56; Oregon R. & Nav. 
Co. v. Dacres, 1 Wash. 195, 24 Pac. 415; 
Breemer v. Burgess, 2 W. T. 290, 5 Pac. 
733, 840: Parker v. Denny, 3 W. T. 598, 
21 Pae. 386; Lake v. Steinbach, 5 Wash. 
659. 32 Pae. 767; Turner v. Turner, 33 
Wash. 118, 74 Pac. 55; Denver v. Spokane 
Falls, 7 Wash. 226, 34 Pac. 926; American 
Copper ete. Works v. Galland-Burke etc. 
Co., 30 Wash. 178, 70 Pac. 236; Browder 
v. Phinney, 37 Wash. 70, 79 Pae. 598; 
Irwin v. Buffalo Pitts Co., 39 Wash. 346, 
81 Paec. 849; Stamaty v. Pappadamitriu, 
9) Wash. 221. 98 Pae. 613; Sumpter vV. 
Burnham, 31 Wash. 599, 99 Pae. 752; 
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Deny: See Remington’s 
§57; Frost v. Ainslie Lum. Co., 3 Wash. 
241. 28 Pac. 354, 915; Sengfelder v. Mu- 


321, 69 Pac. 1117; 
50 Wash. 247, 97 Pac. 109; Bell v. Seran- 


[L. 69, p. 26, § 101; L. 77, p. 22, 8 103; Cd. S1, § 105; 


Mead v. Kalberg, 70 Wash. 517, 127 Pae. 
185; Winton Motor Carriage Co. v. Blom- 
berg, 84 Wash. 451, 147 Pac. 21; Clough 
v. Monro, 86 Wash. 507, 150 Pac. 1199. 


See, also, Johnson v. Western Express 


Co., 107 Wash. 339, 181 Pac. 693. 


Admissions by Failure to Traverse or 
Digest, Plead., 


tual Life Ins. Co., 5 Wash. 121, 31 Pac. 


428; Roberts v. Center, 26 Wash. 435, 67 


Pac. 151; Sherman v. Sweeny, 29 Wasa. 
Hendelman v. Kahan, 


ton Coal Mines Co., 59 Wash. 659, 110 


Pac. 628; Clough v. Monro, 86 Wash. 507, 


150 Pae. 1190. 
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§ 298. Material Allegations Defined. 


A material allegation in a pleading is one essential to the claim or 
defense, and which could not be strieken from the pleading without 
leaving it insufficient. [L. 54, p. 143, § 65; Cd. 81, § 104; 2 H. C., 
§ 216.) 


CHAPTER X. 
MISTAKES AND AMENDMENTS. 


§ 299. Variance, When Material. 


No variance between the allegation in a pleading and the proof 
shall be deemed material, unless it shall have actually misled the adverse 
party to his prejudice in maintaining his action or defense upon the 
merits. Whenever it shall be alleged that a party has been so misled, 
that fact shall be proved to the satisfaction of the court, and in what 
respect he has been misled, and thereupon the court may order the plead- 
ing to be amended upon such terms as shall be Just. [L. 54, p. 143, 
§ 66; Cd. 81, § 105; 2 H. C., § 217. 


Cited in 1 Wash. 545; 2 Wash. 520; 3 
Wash. 487, 534; 5 Wash. 57; 16 Wash. 48; 
2] Wash. 640; 22 Wash. 142; 24 Wash; 
155; 26 Wash. 527, 553; 29 Wash. 534; 
30 Wash. 169; 38 Wash. 543; 39 Wash. 
54: 43 Wash. 222; 50 Wash. 688; 54 
Wash. 15, 621; 57 Wash. 21; 59 Wash. 
“460; 60 Wash. 524; 61 Wash. 184; 70 
Wash. 618; 73 Wash. 52; 74 Wash. 307; 
S1 Wash. 36: 84 Wash. 464; 86 Wash. 331; 
& Wash. 297. 400; 92 Wash. 421; 99 
Wash. 75: 108 Wash, 228. 


ISSUES, PROOF AND VARIANCE— 


767; Johanson v. Seat 
141 Pac. 1032. 


EVIDENCE ADMISSIBLE UNDER 
PLEADING—Complaint or Petition in 
General: See Remington’s Digest, Plead., 
$ 169; Northern Pac, R. Co. v. O’Brien, 1 
Wash. 599, 21 Pac. 32; Kennedy v. Currie, 
3 Wash. 442, 28 Pac. 1028; Seal v. Puget 
Sound Loan ete. Co., 5 Wash. 422, 32 Pac. 
214; Tilzie v. Haye, 8 Wash. 187, 35 Pac. 
583; Meeker v. Gardella, 1 Wash. 139, 23 
Pac. 837; Kaufman v. Tacoma etc. R. Co., 
11 Wash. 632, 40 Pac. 137: State ex rel. 


tle, 80 Wash. 527, 


‘ae 


Scope of Issues of Fact: See Remington’s 
Digest. Plead.. § 164; Tullis v. Shannon, 
> Wash. 716, 29 Pac. 449; Davis v. Hinch- 
elife, 7 Wash. 199, 34 Pac. 915; Seattle 
Nat. Bank v. Meerwaldt, 8 Wash. 630, 
36 Pac. 763; Hughes v. New York Life 
Ins. Co.. 32 Wash. 1, 72 Pac. 452; Snyder 
v. Harding, 34 Wash. 286, 75 Pac. 812; 
Bartlett v. Oregon R. & Nav. Co., 57 Wash. 
16. 106 Pae. 487, 135 Am. St. Rep. 959; 
Boyer v. Pain, 60 Wash. 56; 110 Pac. 682. 

Matters to be Proved—Surplusage and 
Unnecessary Allegations: See Remington’s 
Digest, Plead., $ 165; Freeman v. Gloyd, 
43 Wash. 607, 86 Pac. 1051; Lobb v. 
Seattle. Renton ete. R. Co., 48 Wash. 238, 
"3 Pac, 420; Fransioli v. Tacoma, 60 
Wash. 463, 111 Pac. 564. 


Express Admissions: See Reming- 
kon's Digest, Plead., $ 166; Charlton v. 
Markland, 36 Wash. 40, 78 Pac. 132; Van 
Horn v. New Western Shingle Co., 54 
Wash. 117. 103 Pac. 42; Lownsdale v. 
Grays Harbor Boom Co., 54 Wash. 542, 103 
Pac, 833; German-Am. Bank of Seattle 
V. Wright, 8&5 Wash. 460, 148 Pac. 769. 


W Admissions by Failure to Deny: 
See Remington's Digest, Plead., § 167; 
Lake y, Steinbach, 5 Wash. 659, 32 Pac. 


317 


Olson v. Allen, 14 Wash. 684, 45 Pac. 644; 
Diekey v. Northern Pac. R. Co., 19 Wash. 
350, 53 Pac. 347; Gold water v. Burnside, 
22 Wash. 215, 60 Pac. 409; Allend v. Spo- 
kane Falls & N. R. Co., 21 Wash. 324, 58 
Pac. 244; Mercier v. Travelers’ Ins. Co., 
24 Wash. 147, 64 Pac. 158: Uren v. Golden 
Tunnel Min. Co., 24 Wash. 261, 64 Pac. 
174; Clukey v. Seattle Elec. Co., 27 Wash. 
10, 67 Pac. 379; Bringgold v. Spokane, 27 
Wash. 202, 67 Pac. 612; Rattelmiller v. 
Stone, 28 Wash. 104, 68 Pac. 168; Crooker 
v. Pac. Lounge & Mattress Co., 34 Wash. 
191, 75 Pac. 632; Stowe v. La Conner 
Trad. & Transp. Co., 30 Wash. 28, 80 Pac. 
856, 81 Pac. 97; Imhoof v. Northwestern 
Lumber Co., 43 Wash. 387, 86 Pac. 650; 
Thomson v. Issaquah Shingle Co., 43 Wash. 
253, 86 Pac. 588. 


Contracts, Agreements and Written 
Instruments: See Remington's Digest, 
Plead., §170; Washington Bridge Co. v. 
Land & R. Imp. Co., 12 Wash. 272, 40 Pac. 
982; Skagit R. & Lum. Co. v. Cole, 2 Wash. 
57, 25 Pac. 1077; Stephens v. Spokane, 11 
Wash. 41, 39 Pac. 266; Everett Land Co. 
v. Maney, 16 Wash. 552, 48 Pac. 243; 
Interstate Sav. & Loan Assn. v. Knapp, 
20 Wash. 225, 55 Pac. 48, 931; Carroll v. 
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Caine, 27 Wash. 402, 67 Pac. 993; Lang 
v. Crescent Coal Co., 44 Wash. 267, 87 
Pac. 261; Wees v. Page, 47 Wash. 213, 
91 Pac. 766; Wright v. Lake, 48 Wash. 
469, 93 Pac. 1072. 


Fraud: See Remington’s Digest, 
Plead., §171; Rathbone, Sard & Co. v. 
Frost, 9 Wash. 162, 37 Pac. 298; Cade v. 
Head Camp, W. O. W., 27 Wash. 218, 67 
Pac. 603; McMullen v. Rousseau, 40 Wash. 
497, 82 Pac. 883; Wheeler v. Aberdeen, 
45 Wash. 63, 87 Pac. 1061. See, also, 
Peterson v. Mohammed, 113 Wash. 117, 
193 Pac. 215. 


Title and Ownership: See Reming- 
ton’s Digest, Plead., § 172; Schwede v. 
Hemrich, 29 Wash. 124, 69 Pac. 643; 
Rogers v. Miller, 13 Wash. 82, 42 Pac. 
525, 52 Am. St. Rep. 20; Miller v. Lake 
Irr. Co., 27 Wash. 447, 67 Pac. 996; Kemp 
v. Folsom, 14 Wash. 16, 43 Pac. 1100. 


Plea or Answer in General: See Rem- 
ington’s Digest, Plead., § 173; Corliss v. 
Dunning, 8 Wash. 332, 35 Pac. 1074; Mur- 
ray v. Okanogan Livestock ete. Co., 12 
Wash. 259, 40 Pac. 942; Brown v. Seattle 
City R. Co., 16 Wash. 465, 47 Pac. 890; 
Kennedy v. School Dist. No. 1, 20 Wash. 
399, 55 Pac. 567; Clark v. Northern Pac. 
R. Co., 29 Wash. 139, 69 Pac. 636, 59 
L. R. A. 508; Wasmund v. Harm, 36 Wash. 
170, 78 Pae. 777; United States, Use ete. 
v. Aetna Indemnity Co., 40 Wash. 87, 82 
Pac. 171. 


General Issue or General Denial: 
See Remington's Digest, Plead., § 174; 
Penter v. Staight, 1 Wash. 365, 25 Pac. 
469; Dillon v. Folsom, 5 Wash. 439, 32 
Pac. 216; Fairhaven v. Cowgill, 8 Wash. 
686, 36 Pac. 1093; Nichols v. Opperman, 
6 Wash. 618, 34 Pac. 162: Trumbull v. 
Jackman, 9 Wash. 524, 37 Pac. 680: Kel- 
logg v. Seheuerman, 18 Wash. 293, 51 Pac. 
344, 52 Pae. 237; Peterson v. Seattle Trac- 
tion Co., 23 Wash. 615, 63 Pac. 539, 65 
Pac, 543, 53 L. R. A. 586; Bay View 
Brewing Co. v. Grubb, 24 Wash. 163, 63 
Pac, 1091; Lund v. St. Paul, M. & M. R. 
Co., 31 Wash. 286, 71 Pac. 1032, 96 Am. 
St. Rep. 906, 61 L. R. A. 506; Armstrong 
v. Musser Lumber & Mfg. Co., 43 Wash. 
584, 86 Pac. 944; Boothe v. Bassett, 82 
Wash. 95, 143 Pac. 449. See, also, Emp- 
son Packing Co. v. Lamb-Davis Lbr. Co., 
112 Wash. 75, 191 Pac. 833. 

Waiver by plaintiff of a contract for 
Services may be shown in an action for 
the services under a general denial, where 
the evidenee tended to show that the 
services had not been performed: Buttz 
v. Cook, 62 Wash. 90, 113 Pac. 282. 
Affirmative Matter: See Reming- 
ton’s Digest, Plead., § 175; Buddroas v. 
Schafer, 12 Wash. 310, 41 Pac. 43: MeKay 
v. Elwood, 12 Wash. 579, 41 Pac. 919; 
Bruce v. Foley, 18 Wash. 96, 50 Pac. 935; 
Carter v. Seattle, 19 Wash. 597, 53 Pac. 
1102; Ryan v. Lambert, 49 Wash. 649, 96 
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Pac. 232; Anderson v. Mitchell, 51 Wash. 
265, 98 Pac. 751; Kumblad v. Allen, 51 
Wash. 425, 99 Pac. 19. 

Consideration: See Remington's 
Digest, Plead., §176; Griffith v. Wright, 
21 Wash. 494, 58 Pac. 582; Nunn v. Jor- 
dan, 31 Wash. 506, 72 Pac. 124. 


Title and Ownership: See Reming- 
ton’s Digest, Plead., § 177; Parker v. 
Dacres, 1 Wash. 190, 24 Pac. 192; Kerron 
v. North Pacific ete. Mfg. Co., 1 Wash. 241, 
24 Pac. 445; Chamberlin v. Winn, 1 Wash. 
501, 20 Pac. 780; Allen v. Higgins, 9 Wash. 
446, 37 Pac. 671, 43 Am. St. Rep. 847; 
Carkeek v. Boston Nat. Bank, 16 Wash. 
399, 47 Pac. 884; Harvey v. Ivory, 35 
Wash. 397, 77 Pac. 725; Coey v. Low, 36 
Wash. 10, 77 Pac. 1077; Shine v. Culver, 
42 Wash. 484, 85 Pac. 271; Chrast v. O'Con- 
nor, 41 Wash. 360, 83 Pac. 238. See, also, 
Peterson v. Mohammed, 113 Wash. 117, 
193 Pac. 215. 

Defenses to be Specially Pleaded: 
See Remington’s Digest, Plead., 8 178; 
Maitland v. Zanga, 14 Wash. 92, 44 Pac. 
117; Walker v. Baxter, 6 Wash. 244, 33 Pac. 
426; Huggins v. Milwaukee Brew. Co., 14 
Wash. 579, 39 Pac. 152; Jacobs v. First 
Nat. Bank, 15 Wash. 358, 46 Pac. 390; 
Interstate Sav. & L. Assn. v. Knapp, 20 
Wash, 255, 55 Pac. 48, 931; Gay v. Haver- 
male, 27 Wash. 390, 67 Pac. 804; Olson v. 
Springer, 60 Wash. 77, 110 Pac. 807; Spo- 
kane cete. Lumber Co. v. MeChesnev. 1 
Wash, 609, 21 Pac. 198; Manev v. Hart, 
11 Wash. 67, 39 Pac. 268; Richards V. 
Jefferson, 20 Wash. 166, 54 Pac. 1123; 
Pickle v. Anderson, 62 Wash. 552, 114 
Pac. 177; Palmer v. Parker, 91 Wash. 653, 
158 Pac. 1017; Taylor v. Modern Woodmen 
of America, 42 Wash. 304, 84 Pac. 867, T 
Ann. Cas. 607. 

Variance from Bill of Particulars: Sce 
Remington’s Digest, Plead., §179; Isham 
v. Parker, 3 Wash. 755. 29 Paec. S33; 
Seattle v. Parker, 13 Wash, 450, 43 Pac. 
369: Spokane & Idaho Lumber Co. v. Loy, 
21 Wash. 501, 58 Pac. 672, 60 Pac. 1119; 
Howells v. North Amer. Trans. & Trad. 
Co., 24 Wash. 689, 64 Pac. 786; American 
Copper ete. Works v. Galland-Burke ete. 
Co., 30 Wash. 178, 70 Pac. 236; Dudley v. 
Duval, 29 Wash. 528, 70 Pac. 68; Powers 
v. Washington Portland Cement Co., 79 
Wash. 1, 139 Pac. 615. 


VARIANCE BETWEEN ALLEGA- 
TIONS AND PROOF—A party cannot al- 
lege one state of facts in his complaint 
and recover judgment by proof of an en- 
tirelv different state of facts at the trial: 
Distler v. Dabney, 3 Wash. 200, 28 Pac. 
335; Clark v. Sherman, 5 Wash. 681, 32 
Pac. 771; Comegys v. American Lumber 
Co., 8 Wash. 661, 36 Pac. 1087. 

Materiality to Issue: See Remington’s 
Digest. Plead... § 181: State ex rel. Olson 
v. Allen, 14 Wash. 684, 45 Pac. 645; Mer- 
cier v. Travelers’ Ins. Co., 24 Wash. 147, 
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84 Pac. 158; Irby v. Phillips, 40 Wash. 
518, 82 Pac. 931; Buckley v. Buckley, 50 
Wash. 213, 96 Pac. 1079, 126 Am. St. 
Rep. 900; Hansen v. Rounds, 70 Wash. 350, 
126 Pac. 927; Britz v. Houlehan, 77 Wash. 
506, 137 Pac. 1035; Gilbert v. Morgan 
Lumber Co., 87 Wash. 293, 151 Pac. 785; 
Henry v. Navy Yard Route, 94 Wash. 526, 
162 Pac. 584. See, also, Bullock v. Yaki- 
ma Valley Transportation Co., 108 Wasa. 
413, 184 Pac. 641, 187 Pac. 410. 


Extent of Variance in General: See 
Remington’s Digest, Plead., § 182; Wolf 
v. Hemrich Bros. Brew. Co., 28 Wash. 187, 
68 Pac. 440; Koyukuk Min. Co. v. Van 
de Vanter, 30 Wash. 385, 70 Pac. 966; 
Leghorn v. Review Pub. Co., 31 Wash. 
627, 72 Pac. 485; McClammy v. Spokane, 
36 Wash. 339, 78 Pac. 912. 


—— Arising from Action on Contracts: 
See Remington’s Digest, Plead., § 183; 
Bigelow v. Scott, 2 W. T. 378, 8 Pac. 494; 
Olson v. Snake River Val. R. Co., 22 Wash. 
139, 60 Pac. 156; Childs Lum. & Mfg. Co. 
v. Page, 28 Wash. 128, 68 Pac. 373; Dudley 
v. Duval, 29 Wash. 528, 70 Pac. 68; Griffith 
v. Ridpath, 38 Wash. 540, 80 Pac. S20; 
Meals v. De Soto Placer Min. Co., 33 
Wash. 302, 74 Pac. 470; Butterworth & 
Sons v. Teale, 54 Wash. 14, 102 Pac. 768, 
18 Ann. Cas. 854; Bartelt v. Oregon R. 
& Nav. Co., 57 Wash. 16, 106 Puc. 487, 
135 Am. St. Rep. 959; Eaton v. General 
Compressed Air ete. Mach. Co., 62 Wash. 
373, 113 Pac. 1091; Cholokoviteh v. Poren- 
pino Gold Mining Co., 73 Wash. 48, 151 
Pas. 459; Hubenthal v. Creighton, 81 
Wash. 688, 143 Pac. 98; Liliopoulos v. 
Oregon-Washington R. & Nav. Co., 87 
Wash. 396, 151 Pac. 818; Var Doren Roof- 
ing & Cornice Co. v. Guardian Casualty 
& Guaranty Co., 99 Wash. 68, 168 Pac. 
1124. See, also, Roche v. Madar, 104 
Wash. 21, 175 Pac. 314, 181 Pae. 857. 


TLis seetion is applicable to contracts in 
lien cases: Stetson & Post Lumber Co. v. 
Sloane Co., 61 Wash. 180, 112 Pac. 248. 


—— Place: See Remington's Digest, 
Plead., § 184; Sayward v. Carlson, 1 Wash. 
29, 23 Pac. 830; Breeden v. Seattle, Ren- 


17 & 8. R. Co., 60 Wash. 522, 111 Pac. 


_ — Parties or Other Persons: See Rem- 
ington’s Digest, Plead., $ 185; Pilling v. 
Morse, 5 Wash. 797,32 Pac. 748 ; Denny v. 
Sayward, 10 Wash. 422, 39 Pac. 119 Post- 
Intelligencer Pub. Co. v. Harris, 11 Wash. 
500, 39 Pac. 965; Bignold v. Carr, 24 Wash. 
413, 64 Pac. 519; Dennis v. First Nat. 
Bank, 33 Wash. 161, 73 Pac. 1125; Gris- 
som v. Hofius, 39 Wash. 51, 80 Pac. 1002, 
t Ann. Cas. 125; Vulcan Iron Works v. 
8 Constr. Co., 39 Wash. 319, 81 Pac. 

D Froperty or Other Subject Matter: 
Seo Remington's Digest, Plead., § 186; 
Ritchie v. Carpenter, 2 Wash. 512, 28 Pac. 
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380, 26 Am. St. Rep. 877; Roe v. Cutter, 
4 Wash. 611, 30 Pac. 663. See, also, Na- 
tional Milling & Min. Co. v. Piccolo, 54 
Wash. 617, 104 Pac. 128. 


— Written Instruments: See Reming- 
ton’s Digest, Plead., § 187; Hinchman v. 
Point Defiance R. Co., 14 Wash. 349, 44 
Pac. 867; Jacobs v. First Nat. Bank, 15 
Wash. 358, 46 Pac. 396; Anderson v. New 
York Life Ins. Co., 34 Wash. 616, 76 Pac. 
109. 


Nature or Extent of Relief: See 
Remington’s Digest, Plead., § 188; Wash- 
burn v. Case, 1 W. T. 253; Olson v. Snake 
River Valley R. Co., 22 Wash. 139, 60 
Pac. 156; Sterrett v. Northport Min. & 
Smelt. Co., 30 Wash. 164, 70 Pac. 266; 
Budlong v. Budlong, 48 Wash. 645, 94 
Pac. 478. 


Effect of Variance to Mislead or 
Surprise: See Remington’s Digest, Plead., 
$ 189; Denny v. Saywood, 10 Wash. 422, 
39 Pac. 115; Mercier v. Travelers’ Ins. Co., 
24 Wash. 147, 64 Pac. 158; Dudley v. Du- 
val, 29 Wash. 528, 70 Pac. 68; Olson v. 
Snake River Valley R. Co., 22 Wash. 139, 
60 Pac. 156; Grissom v. Hofius, 39 Wash. 
51, 80 Pac. 1002, 4 Ann. Cas. 125; German 
American Bank of Seattle v. Wright, 85 
Wash. 460, 148 Pac. 769, Ann. Cas. 1917D, 
381; Lee Hong v. Schoenwald, 86 Wash. 
326, 150 Pac. 436. See, also, Umpqua 
Valley Fruit Union v. North Pac. Fruit 
Distributors, 108 Wash. 265, 183 Pac. 101. 


Variance between proof and theory 
of the case set forth in pleading. 
50 L. B. A. (N. S.) 14. 


Reversal of judgment for technical 
violation of rule that allegations 
and proof must agree. Ann, Cas. 
1913D, 68. 

Which governs in case of variance be- 
tween exhibit and pleading in civil 
actions. 16 Ann. Cas. 490. 


Right to show partial failure under 
plea of total failure of considera- 
tion. Ann. Cas. 1914B, 758; 39 L. 
R. A. (N. 8.) 951. 


What constitutes variance between 
pleading and proof of defamatory 
words. 2 A. L. R. 367. 

Proof of other defamatory statements 
in civil action for libel or slander. 
12 A. L. R. 1026. 


Allegata and probata in action 
against carrier for willful tort of 
servant to passenger. 40 L. R. A. 
(N. 8.) 1085. 

Admissibility of proof that money or 
property was obtained by fraud, 
under the common-law count for 
money had and received. L. R. A. 

1918, 439. 

Right to recover upon negligent acts 
not pleaded. Ann. Cas. 1912A, 641. 
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Necessity of agreement between al- 
legation and proof as to master’s 
liability to injured servant. 41 
L. R. A. 149. 
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Variance between allegation and 
proof as to time in action against 
railroad company for setting out 
fires. 41 L. R. A. (N. 8) 635. 


§ 300. Immaterial Variance, Effect of. 
When the variance is not material, as provided in the last section, 
the court may direct the fact to be found according to the evidence, or 


may order an immediate amendment without costs. 


Cd. 81, § 106; 2 H. C., § 218.] 


Cited in 22 Wash. 142; 26 Wash. 528; 
38 Wash. 544; 40 Wash. 621; 57 Wash. 22; 
87 Wash. 400; 99 Wash. 75. 


AMENDMENT TO CONFORM TO 
PROOFS.—U pon an immaterial variance, 
amendments should be considered as made 
if they could or ought to have been made: 
Ward v. Moorey, 1 W. T. 104; Murray v. 
Meade, 5 Wash. 693, 32 Pac. 780; Seward 
v. Derrickson, 12 Wash. 225, 40 Pac. 939; 
Olson v. Snake River etc. R. Co., 22 Wash. 
139, 60 Pac. 156; Taylor v. Ballard, 24 
Wash. 191, 64 Pac. 143; Richardson v. 
Moore, 30 Wash. 406, 71 Pac. 18; Gay v. 
Havermale, 30 Wash. 622, 71 Pac. 190. 

After allowance of a trial amendment 
to the complaint to conform to proof, 
plaintiff is entitled to the benefits of the 
proofs which supported the complaint as 
amended: Hershey v. Hanauer, 108 Wash. 
498, 185 Pac. 627. 

Where a trial on the merits was en- 
tered into and proceeded without ob- 
jection to the form of a reply containing 
an admission, upon oral objection at the 
trial, the court could consider it amended 
to conform to proofs, and did so in effect 
by overrnling a motion for judgment and 
determining the case on the merits: Strang 
v. Person, 108 Wash. 503, 185 Pac. 944. 

It is not error to refuse to allow an 
answer to be amended at the trial, where 
it is not plain in what respect the an- 
swer would have been amended to state 
a valid defense: Western Farquhar 
Machinery Co. v. Pierce, 108 Wash. 621, 
185 Pac. 570. 

Amendments Which were Proper to 
Conform to the Proof: See Remington's 
Digest, Plead., § 104; Lemon v. Waterman, 
2 W. T. 485, 7 Pac. 899; Carson v. Rails- 
back, 3 W. T. 168, 13 Pac. 618; Richard- 
son v. Carbon Hill Coal Co., 6 Wash. 
52, 32 Pac. 1012, 20 L. R. A. 338; Davis 


§ 301. Failure of Proof. 


IL. 54, p. 144. § 67; 


v. Hincheliffe, 7 Wash. 199, 34 Pac. 915; 
State v. Lorenz, 22 Wash. 289, 60 Paec. 
644; Whitney v. Priest, 26 Wash. 48, 66 
Pac. 108; Westland Pub. Co. v. Royal, 36 
Wash. 399, 78 Pac. 1096; Lobb v. Seattle, 
Renton ete. R. Co., 48 Wash. 238, 93 Pac. 
420; Clark v. Cross, 51 Wash. 231, 98 Pac. 
607, 16 Ann. Cas. 489; Wilson v. Seattle, 
Renton cte. R. Co., 55 Wash. 656, 104 Pac. 
1114; Carlisle Packing Co. v. Deming, 62 
Wash, 455, 114 Pac. 172; Thayer v. Har- 
bican, 70 Wash. 278, 126 Pae. 625; Stock- 
ing v. Boyer, 70 Wash. 615, 127 Pac. 194; 
Oldfield v. Angeles Brewing & Malting 
Co., 72 Wash. 168, 129 Pac. 1098; Yama- 
moto v. Puget Sound Lumber Co., 84 Wash. 
411, 146 Pac. 861; Cremidas v. Dallas, 91 
Wash. 441, 157 Pac. 1084; Morrill v. Title 
Guaranty & Surety Co., 94 Wash. 258, 162 
Pac. 360, 163 Pac. 733; Gould v. Gould, 
99 Wash. 204, 169 Pac. 324; Cascade Lum- 
ber & Shingle Co. v. Wright, 99 Wash. 
421, 169 Pac. 833; Kies v. Wilkinson, 101 
Wash. 340, 172 Pac. 351. See, also, Her- 
shey v. Hanauer, 108 Wash. 498, 185 Pac. 
627; Strang v. Person, 108 Wash. 503, 180 
Pac. 944; Williams v. Snow, 109 Wash. 
329, 186 Pac. 861; Pearson v. Arlington 
Dock Co., 111 Wash. 14, 189 Pae. 559; 
Hurley-Mason Co. v. Pacific Commissary 
Co., 111 Wash. 439, 191 Pac. 642. 


Amendments to Conform Which were not 
Proper or Could not be Made: See Reming- 
ton’s Digest, Plead., § 104; State v. Pitt- 
enger, 37 Wash. 384, 79 Pac. 942; Inter- 
national Dev. Co. v. Clemans, 59 Wash. 
398, 109 Pac. 1034; Oldfield v. Angeles 
Brewing & Malting Co., 72 Wash. 168, 129 
Pac. 1098. 

Amendment of pleadings in appellate 
court to conform to proof. Ann. 
Cas. 1913E, 1315; L. R. A 1916D, 
841. 


When, however, the allegation of the eause of action or defense to 
which the proof is directed is not proved, not in some particular or 
particulars only, but in its entire scope and meaning, it shall not be 
deemed a ease of variance within the last two sections, but a failure 


of proof. 


L. 54, p. 144, § 68; Cd. 81, § 107; 2 H. C., § 219.) 
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Cited in 1 Wash. 545, 545; 22 Wash. 143; 


26 Wash. 353; 28 Wash. 190; 29 Wash. 


543; 38 Wash. 661; 57 Wash. 22; 59 Wash. 
296; 81 Wash. 688; 86 Wash. 285; 99 
Wash. 75; 108 Wash. 228. ° 


Fatal Variances: See Remington’s Di- 
gest, Plead., § 190; Butler v. Carvin, 33 
Wash. 621, 74 Pac. 813; Hartman v. Bel- 
den, 38 Wash. 655, 80 Pac. 806; Albin 
v. Seattle Elee. Co., 40 Wash. 51, 82 Pac. 
145; Stamaty v. Papadamitriu, 51 Wash. 
221, 98 Pac. 613; Spokane Grain Co. v. 
Great Northern Express Co., 55 Wash. 545, 
104 Pae. 794; Oldfield v. Angeles Brewing 
& Malting Co., 72 Wash. 168, 129 Pac. 
1998; Wiser v. Northwestern Improvement 
Co., 86 Wash. 433, 150 Pac. 619; Eckhart 
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v. Peterson, 94 Wash. 379, 162 Pac. 551. 
See, also, Anderson v. Rucker Bros., 107 
Wash. 595, 183 Pae. 70, 186 Pac. 293, 8 
A. L. R. 544. 


Failure of Proof: See Remington’s Di- 
gest, Plead., § 191; Carson v. Railsback, 3 
W. T. 168, 13 Pac. 618; Silsby v. Ald- 
ridge, 1 Wash. 117, 23 Pac. 836; Marsh 
v. Wade, 1 Wash. 538, 20 Pae. 578; Dud- 
ley v. Duval, 29 Wash. 528, 70 Pac. 68; 
Malloy v. Benway, 34 Wash. 315, 75 
Pac. 869; Weber v. Snohomish Shingle 
Co., 37 Wash. 576, 79 Pae. 1126; Mc- 
Lachlan v. Gordan, 86 Wash. 282, 150 
Pac. 441; Mullins v. Alveolar Dental Co., 
97 Wash. 170, 166 Pac. 65; Henneberg 
v. Cook, 103 Wash. 685, 175 Pac. 313. 


§ 302. Variance in Action to Recover Personal Property. 


Where the plaintiff in an action to recover the possession of personal 
property, on a claim of being the owner thereof, shall fail to establish on 
trial such ownership, but shall prove that he is entitled to the possession 
thereof by virtue of a special property therein, he shall not thereby be 
defeated of his action, but shall be permitted to amend, on reasonable 
terms, his complaint, and be entitled to judgment according to the proof 
in the case. [L. 57, p. 10, §11; L. ’69, p. 27, § 106; Cd. 81, § 108; 
2 H. C., § 220.] 

Cited in 1 Wash. 119; 16 Wash. 4. 


§ 303. Amendments, Allowance of. 


The court may, in furtherance of justice, and on such terms as may 
be proper, amend any pleadings or proceedings, by adding or striking 
out the name of any party, or by correcting a mistake in the name of 
a party, or a mistake in any other respect, and may upon like terms, 
enlarge the time for answer or demurrer. The court may likewise, upon 
afidavit showing good cause therefor, after notice to the adverse party, 
allow, upon such terms as may be just, an amendment to any pleading or 
proceeding in other particulars, and may upon like terms, allow an an- 
swer to be made after the time limited by this code, and may, upon such 
terms as may be just, and upon payment of costs, relieve a party, or 
his legal representatives, from a judgment, order or other proceeding 
taken against him through his mistake, inadvertence, surprise, or excus- 
able neglect. [L. 54, p. 144, §69; L. 75, p. 11, §20; Cd. 81, § 109; 
L. 91, p. 106, §3; 2 H. C., § 221.] 

Cited in 3 Wash. 709; 4 Wash. 505, 763; 
R Wash. 594; 10 Wash. 310; 11 Wash. 73; 
12 Wash. 664; 17 Wash. 357, 566, 601; 
IS Wash. 211, 390, 842; 21 Wash. 640; 23 
Wash, 251; 25 Wash. 656, 669; 28 Wash. 
165; 31 Wash. 185, 254; 32 Wash. 174, 
376. 497; 35 Wash. 358, 361, 687; 37 Wash. 
225; 48 Wash. 430; 50 Wash. 374; 51 
Wash. 465, 677; 58 Wash. 582; 59 Wash. 
20; 62 Wash. 152; 79 Wash. 490; 84 
Wash. 400; 86 Wash. 284; 87 Wash. 550; 
"1 Wash. 92, 96; 92 Wash. 421; 93 Wash. 
l5; 94 Wash. 579; 95 Wash. 207; 97 
Wash. 428, 430; 98 Wash, 99, 278; 101 


Rem. Wash. Code, Vol. I—21 321 


Wash. 138, 139, 140, 141, 145, 146; 103 
Wash. 466; 104 Wash. 109; 112 Wash. 251. 

AMENDED AND SUPPLEMENTAL 
PLEADINGS—Right to Amend Pleadings 
in General: See Remington's Digest, 
Plead., §99; Newberg v. Farmer, 1 W. T. 
182; Thomas v. Price, 33 Wash. 459, 74 
Pac. 563, 99 Am. St. Rep. 961; Walsh 
Lumber Co. v. Chaney, 67 Wash, 583, 122 
Pac. 10; Robbins v. Wyman, Partridge & 
Co., 75 Wash. 617, 135 Pac. 656. 

See, also, Where answer is confession 
of judgment: Johnson v. Rose, 113 Wash. 
272, 193 Pac. 700. 
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Application for Leave, and Determina- 
tion Thereon in General: See Remington’s 
Digest, Plead., § 102; Cooke v. Cain, 35 
Wash. 353, 77 Pac. 682; Burnett v. Ewing, 
39 Wash. 45, 80 Pae. 855; Post v. Tamm, 
91 Wash. 504, 158 Pac. 91. 


Conditions on Granting Leave: See Rem- 
ington’s Digest, Plead., § 103; Williams 
v. Miller, 1 W. T. 88; Silsby v. Frost, 3 
W. T. 388, 17 Pac. 887; Gould v. Gleason, 
10 Wash. 476, 39 Pac. 123; Wright v. 
Northern Pac. R. Co., 38 Wash. 64, 80 Pac. 
197; Eldridge v. Young America cte. Min. 
Co., 27 Wash. 297, 67 Pac. 703; Irwin 
v. Buffalo Pitts Co., 39 Wash. 346, 81 
Pac. 849; Neilsen v. Hovander, 56 Wash. 
93, 105 Pac. 172, 21 Ann. Cas. 113; Rob- 


erts v. Tacoma R. & Power Co., 59 Wash. 


226, 109 Pac. 605. 

Surprise or Prejudice: See Remington’s 
Digest, Plead., 5 105; McDonough v. Great 
Northern R. Co., 15 Wash. 244, 46 Pac. 
334; Price Baking Powder Co. v. Rincar, 
17 Wash. 95, 49 Pac. 223; Scholey v. De 
Mattos, 18 Wash. 504, 52 Pac. 242; Allend 
v. Spokane Falls & N. R. Co., 21 Wash. 
324, 58 Pac, 244; Morrissey v. Faucett, 
28 Wash. 52, 68 Pac. 352; Helbig v. Grays 
Harbor Elec. Co., 37 Wash. 130, 79 Pac. 
612; Stern v. Sill, 39 Wash. 557, 81 Pac. 
1007; Gritman v. U. S. Fidelity ete. Co., 
41 Wash. 77, 83 Pac. 6; Smith v. Michigan 
Lum. Co., 43 Wash. 402, 86 Pae. 652; 
Ryder-Gougar Co. v. Garretson, 53 Wash. 
71. 101 Paec. 498, 132 Am. St. Rep. 1053; 
Lindquist v. Seattle. 67 Wash. 230, 121 
Pac. 449; Fifer v. Lynden Lumber Co., 
90 Wash. 373, 156 Pac. 1; Northwest Land 
& Colonization Co. v. Addington, 98 Wash. 
576, 168 Pac. 164; Armstrong v. Spokane 
International R. Co., 101 Wash. 525, 172 
Pae. 578. 


Amendment of Complaint — Defects 
Amendable in General: See Remington's 
Digest, Plead., § 107; Standard Furniture 
Co. v. Anderson, 38 Wash. 582, 80 Pac. 
813; Gonpille v. Chaput, 43 Wash. 702, 86 
Pae. 1058; Loveday v. Parker, 50 Wasa. 
260, 97 Pae. 62; Freeborn v. Chewelah 
Copper King Mining Co., 89 Wash. 519, 
154 Pae. 1095; Bradbury v. Nethereutt, 
95 Wash. 670, 164 Pac. 194. 


Number of Amendments Granted: 
See Remington’s Digest, Plead., § 108; 
Balch v. Smith, 4 Wash. 497, 30 Pac. 648; 
Ross v. Howard, 25 Wash. 1, 64 Pae. 794; 
Harris v. Cowles, 38 Wash. 331, 80 Pace. 
537, 107 Am, St. Rep. 847; Perlus v. Mar- 
ket Investment Co., 95 Wash. 484, 164 Pac. 
65. 

— Condition of Cause, and Time for 
Amendment: See Remington’s Digest, 
Plead., § 109; Skagit R. & Lum. Co. v. 
Cole, 2 Wash. 57, 25 Paec. 1077; Davis v. 
Eriekson, 3 Wash. 654, 29 Pac. 86; Hul— 
bert v. Brackett, 8 Wash. 438, 36 Pace. 
264; Sargent v. Tacoma, 10 Wash. 212, 
38 Pac. 1048; Maney v. Hart, 11 Wash. 
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67, 39 Pac. 268; Norris Safe & Loek Co. 
v. Clark, 28 Wash. 268, 68 Pac. 718, 70 
Pac. 129; McCleary v. Willis, 35 Wash. 
676, 77 Pae. 1073; Carstens & Earles v. 
Hine, 39 Wash. 498, 81 Pac. 1004; Schoen- 
ing v. Maple Valley Lumber Co., 61 Wash. 
332, 112 Pac. 381. 


—— Subject Matter and Grounds in 
General: See Remington’s Digest, Plead., 
§110; Lee v. Lee, 3 Wash. 236, 28 Pac. 
355; Liebman v. McGraw. 3 Wash. 529, 
28 Pac. 1107; Owen v. St. Paul ete. R. Co., 
12 Wash. 313, 41 Pac. 44; Davis v. Seattle, 
37 Wash. 223, 79 Pac. 784; Zeimantz V. 
Blake, 39 Wash. 6, 80 Pac. 822. See, also, 
Johnson v. Rose, 113 Wash. 272, 193 Pac. 
700. 


New or Different Cause of Action: 
See Remington’s Digest, Plead., § 11°: 
Richardson v. Carbon Hill Coal Co., 18 
Wash. 368, 51 Pac. 402, 1046; Anderson 
v. Harper, 30 Wash. 378, 70 Pac. 965: 
Van Behren v. Rettkowski, 37 Wash. 247. 
79 Pac. 787; State ex rel. Matson v. Su- 
perior Court, 42 Wash. 491, 85 Pac. 254: 
Hadevis v. Nutting, 43 Wash. 40, 86 Pac. 
197; Smith Sand & Gravel Co. v. Corbin. 
89 Wash. 43, 154 Pac. 159; Fifer v. Lyn- 
den Lumber Co., 90 Wash. 373, 156 Pac. 
l; Hansen v. Lemley, 100 Wash. 444, 171 
Pac. 255. 

See, also, Maze v. Feuchtwanger, 106 
Wash. 327, 179 Pae. 850; Heitmiller v. 
Prall, 108 Wash. 382, 184 Pac. 334; Martin 
v. Bateman, 111 Wash. 634, 191 Pac. 709; 
Johnson v. Rose, 113 Wash. 272, 193 Pac. 
700, : 


Jurisdiction—Change in form of action 
—Divoree: Schwarzmiller v. Schwarzmil— 
ler, 111 Wash. 672, 191 Pac. 808. 

Amendments as to parties: Davis v. 
Seattle, 37 Wash. 223, 79 Pae. 784; Dean 
v. Oregon R. & Nav. Co., 38 Wash. 565, 80 
Pac. R42; Mottet v. Stafford, 94 Wash. 
572, 162 Pae. 1001. 


Change of Form of Action: See 
Remington’s Digest, Plead.. 38 113, 115-1; 
Cummings v. Weir, 37 Wash. 42, 79 Pac. 
487; Gerber v. Gerber, 52 Wash. 253, 100 
Pac. 735; Robbins v. Wyman, Partridge 
& Co., 75 Wash. 617, 135 Pac. 656. 


In a tenant’s action for damages for 
breach of the landlord’s contract to install 
a pump, it is not error, at the conclusion 
of the evidence, to refuse an amendment 
of the complaint to show fraud and false 
representations inducing plaintiff to en- 
ter into the lease, as it would change the 
form of action and require a retrial: Heit- 
miller v. Prall, 198 Wash. 382, 184 Pac. 
334. 


Operation and Effect in General: 
See Remington’s Digest, Plead., § 111: 
Ward v. Ward, 14 Wash. 640, 45 Pac. 312; 
Bolster v. Stocks, 13 Wash. 460, 43 Pac. 
582, 534, 1099: Sengfelder v. Hill. 16 
Wash. 355, 47 Pac. 757, 58 Am. St. Rep. 


— 


ar, X] MISTAKES AND AMENDMENTS. 303 


36. See, also, Hershey v. Hanauer, 108 
Wash. 498, 185 Pac. 627. 


—— Demurrer to Amended Pleading: 
See Remington’s Digest, Plead., § 115; 
Renton’s Estate, In re, 10 Wash. 533, 39 
Pac. 145. 


Amendment of Answer—Necessity for 
Amendment: See Remington's Digest, 
Plead., § 116; Vulcan Iron Works v. Bur- 
rell Const. Co., 39 Wash. 319, 81 Pac. 
S36. 

—— Condition of Cause, and Time for 
Amendment: See Remington's Digest, 
Plead, 5 117; State ex rel. McLeod v. 
Superior Court, 9 Wash. 366, 37 Pac. 454; 
Barnes v. Packwood, 10 Wash. 50, 38 Pac. 
857; Price v. Scott, 13 Wash. 574, 43 Pac. 
634; Van Lehn v. Morse, 16 Wash. 672, 
48 Pac. 404; Daly v. Everett Pulp & 
Paper Co., 31 Wash. 252, 71 Pac. 1014; 
Jones v. Western Mfg. Co., 32 Wash. 375, 
73 Pac, 359; United States, Use ete. v. 
Aetna Indem. Co., 40 Wash. 87, 82 Pac. 
171; Shine v. Culver, 42 Wash. 484, 85 
Pae. 271; Veysey v. Thompson, 49 Wash. 
571, 95 Pae. 1096; Anderson v. Hall, 91 
Wash. 376, 157 Pac. 996; Maltbie v. Gadd, 
101 Wash. 483, 172 Pac. 557; Smith 
Sand & Gravel Co. v. Corbin, 102 Wash. 
306, 172 Pae. 16. 

—— Subject Matter and Grounds in 
General: See Remington’s Digest, Plead., 
$ 118; Vulcan Iron Works v. Burrell Const. 
Co., 39 Wash. 319, 81 Pac. 836; Tebbetts 
v. Northern Commercial Co., 36 Wash. 599, 
79 Pac. 203; Pearson v. Gullans, 81 Wash. 
57, 142 Pae. 456; Johnson v. Alexander, 
7 Wash. 570, 151 Pac. 1121; Jensen v. 
Kohler, 93 Wash. 8, 159 Pac. 978. See, 
also, Western Farquhar Mach. Co. v. 
Pierce, 108 Wash. 621, 185 Pac. 570; West- 
rm Farquhar Mach. Co. v. Pierce, 113 
Wash. 141, 193 Pac. 708. 

Ne or Different Defense: See Rem- 
ington’s Digest, Plead., § 119; Morgan v. 

Morgan, 10 Wash. 99, 38 Pac. 1054; Gould 
v. Gleason, 10 Wash. 476, 39 Pac. 123; 
Bishop v. Averill, 19 Wash. 490, 53 Pac. 
‘26; Brown v. Baruch, 24 Wash. 572, 64 
Pac. 789; Smith Sand & Gravel Co. v. 
Corbin, 102 Wash. 306, 173 Pac. 16. 


_ See, also, O’Reilly v. Tillman, 111 Wash. 
594, 191 Pac. 866. 


Amendment to Plead Statute of Limi- 
tations: See Remington’s Digest, Lim. of 
Aet., §89: Kinkead v. Holmes & Bull 
Furn. Co., 24 Wash. 216, 64 Pac. 157; 
Thomas v. Price, 33 Wash. 459, 74 Pac. 
563, 99 Am. St. Rep. 961; Peterson v. 


Philadelphia Mtg. ete. Co., 33 Wash. 464, 
4 Pae. 585. 


Amendment of Oross- complaint: See 
Remington's Digest, Plead., § 120; Biddle 
ub, Co. v. Pt. Townsend Steel etc. Co., 
5 Wash. 681, 48 Pac. 407; Klock Produce 
o. v. Diamond Ice & Storage Co., 90 
Wash. 67, 155 Pac. 414. 
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Amendment of Replication or Reply: 
See Remington’s Digest, Plead., § 121; 
Ankeny v. Clark, 1 Wash. 549, 20 Pac. 
583; Bergman v. London ete. Fire Ins. Co., 
34 Wash. 398, 75 Pac. 989; Kline v. Stein, 
38 Wash. 124, 80 Pac. 278; Hoffman v. 
Schnatterly, 103 Wash. 465, 175 Pac. 30. 
See, also, Strang v. Person, 108 Wash. 503, 
185 Pac. 944. 


Amendment of Demurrer: See Reming- 
ton’s Digest, Plead., § 122; Roche v. Spo- 
kane County, 22: Wash. 121, 60 Pac. 59; 
MecClaine v. Fairchild, 23 Wash. 758, 63 
Pac. 517. 


Leave of Court: See Remington’s Digest, 
Plead., § 124; Wintermute v. Carner, 8 
Wash. 585, 36 Pac. 490; Long v. Eisenbeis, 
23 Wash. 556, 63 Pac. 249; MeDaniels v. 
Gowey, 30 Wash. 412, 71 Paec. 12; Burnett 
v. Ewirg, 39 Wash. 45, 80 Pae. 855; Har- 
sin v. Oman, 59 Wash. 693, 110 Pae. 621. 


Necessity in General: See Remington’s 
Digest, Plead., § 125; Powell v. Nolan, 27 
Wash. 318, 67 Pac. 712, 68 Pac. 389. 

VACATING JUDGMENTS.—A motion 
to vacate a judgment is directed to the 
discretion of the trial court, and its action 
in passing thereon will not be reversed, 
unless showing made therefor leaves no 
room for the exercise of discretion by 
it: Livesley v. O’Brien, 6 Wash. 553, 34 
Pac. 134. 

As to vacation of judgments, when 
taken through mistake, surprise, or inad- 
vertence, see Remington’s Digest, Judg- 
ment, §§ 110—1f©, and cases cited. 


A court will not open a judgment regu- 
larly entered, although it may be through 
mistake, unless it appears that the judg- 
ment was wrongful or oppressive; North- 
ern Pac. & Puget S. Ry. Co. v. Black, 
3 Wash. 327, 28 Pac. 538. 


Where judgnient has been taken against 
defendant by default for failure to 
answer, it should be vacated when it ap- 
pears that he has a meritorious defense 
and was misled by a statement of plain- 
tiff’s attornev, that the cause would be 
tried several months Jater than the time 
at which default was taken: Bast v. Hy- 
som, 6 Wash. 170, 32 Pac. 997. 


It is not an abuse of discretion for a 
trial court to deny a motion to vacate a 
judgment by default, when the only 
ground claimed for relief is that defend- 
ant’s counsel was prevented from answer- 
ing, on account of absence from the city: 
Sanborn v. Centralia Furniture Mfg. Co., 
5 Wash. 150, 31 Pac. 466; nor to deny a 
motion to vacate a judgment, when the 
affidavits in support of the motion show 
only a want of attention to the case by 
counsel and client: Myers v. Landrum, 4 
Wash. 762, 31 Pac. 33. 

Mistake of an attorney in noting the 
day in which answer must he filed, when 
a summons is handed him by a client, 
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owing to which mistake judgment by de- 
fault is taken against his client for want 
of answer, will warrant the court in set- 
ting aside the default: Reitmeir v. Seig- 
mund, 13 Wash. 624, 43 Pac. 878. 


This section authorizes a trial court to 
_ vacate its own order denying a new trial, 
taken against a party through mistake, in- 
advertence, surprise or excusable neglect: 
Little Bill v. Dyslin, 51 Wash. 675, 99 
Pac. 1026. 


An order vacating a judgment will not 
be reversed on the technical ground that 
it was granted after denial of a former 
motion for such order, when on the same 
grounds, when the first motion should have 
been granted: Clein v. Wandschneider, 
14 Wash. 257, 44 Pac. 272. 


Under section 109 of the Code of 1881, 
of which this section is an amendment, it 
was ‘held that an order vacating a judg- 
ment, whether at the same term or within 
five months thereafter, is not appcalable: 
Lilienthal v. Wright, 1 Wash. 1, 23 Pac. 
801; Gower v. Gower, 1 Wash. 16, 24 Pac. 
29; see contra, Northern Pac. & Puget 
S. Ry. Co. v. Black, 3 Wash. 327, 28 Pac. 
538. 


In Freeman v. Ambrose, 12 Wash. 1, 40 
Pac. 381, it is held that an order setting 
aside a default is not appealable. See, 
also, Halter v. Spokane Soap Works Co., 
12 Wash. 662, 42 Pac. 126. 


This section, authorizing relief from 
judgments has no application to new 
trials for newly discovered evidence, in 
view of other statutes expressly covering 
that subject: Denny-Renton Clay & Coal 
Co. v. Sartori, 87 Wash. 545, 151 Pac. 
1088. 


In proceedings under the statute to 
set aside a voidable judgment for mis- 
take or surprise under this section, or 
for irregularity or fraud in obtaining it 
under section 464, it is necessary to meet 
in addition the provisions of section 469, 
requiring an adjudication that there is a 
valid defense: Chehalis Coal Co. v. Lai- 
sure, 97 Wash. 422, 166 Pac. 1158. 

An application under this section is 
properly made by motion, since the pro- 
cedure by petition for the vacation of 
judgments is applicable only to the par- 
ticular cases set forth in section 467, 
which specially prescribes the procedure 
to be followed in those cases alone: Spo- 
kane & Idaho Lumber Co. v. Stanley, 25 
Wash. 653, 66 Pac. 92. 


But such fact would not preclude the 
applicant from presenting by way of peti- 
tion his demand for relief, based upon a 
joinder of the causes of action provided 
for under those two sections of the code: 
Williams v. Breen, 25 Wash. 666, 66 Pac. 

103. 


This section authorizes a trial court to 
review and vacate its own order deny- 
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ing a new trial, taken against a party 
through mistake, inadvertence, surprise 
or excusable neglect: Little Bill v. Dyslin. 
51 Wash. 675, 99 Pac. 1026. 

The court may allow withdrawal of a 
motion for voluntary nonsuit made upon 
suggestion of the court, formal judgment 
of nonsuit not having been signed: Allbin 
v. Seattle, 98 Wash. 275, 167 Pae. 922. 


An order vacating a judgment on the 
ground of accident and surprise, under 
this section, after first refusing to vacate 
the same, on a previous similar motion, 
will not be reversed if the first motion 
for the same relief should have been 
granted: Clein v. Wandschneider, 14 Wash. 
257, 44 Pac. 272. 


Under this seetion it is the duty of the 
court to correet a mistake made by counsel 
in entering an order confirming a re- 
ceiver’s sale, so that the same will con- 
form to the order and notice of sale: 
National Bank of Commerce v. Kilsheimer 
& Co., 59 Wash. 460, 110 Pac. 15. 


It is not an abuse of discretion to set 
aside a default judgment for mistake, 
under this section, where the defendant 
had consulted with, and believed in good 
faith that he had employed a lawyer 
to defend the action, although the at- 
torney denied the employment: Kain v. 
Sylvester, 62 Wash. 151, 113 Pac. 573. 


Limitations as to Relief from Judg- 
ments: Proceedings to vacate a judg- 
ment by motion or by petition, under 
sections 303, 464—i66° are limited to one 
year after entry of the judgment, unless 
the judgment is void on its face for 
want of jurisdiction: Denton v. Mer- 
chants’ Nat. Bank, 18 Wash. 387, 51 Pac. 
473; Keith v. Rose, 59 Wash. 197, 109 
Pac. 810; State ex rel. Pacifie Loan & 
Investment Co. v. Superior Court, 84 
Wash. 392, 146 Pac. 834. 


The general] statutes on the subject of 
vacation of judgments, which makes no 
restriction in the case of divoree decrees, 
are superseded, in so far as they conflict, 
by the later enactment of section 235, 
supra, which forbids the opening up of 
decrees of divorce: Metler v. Metler, 32 
Wash. 494, 73 Pac. 535. 

Amendment of pleadings on trial. 5 
Ann, Cas. 674. 


Right to amend pleading so as to 
set up statute of limitations. Ann. 
Cas. 1914A, 24. 


Right to amend complaint by adding 
new parties plaintiff. Ann Cas. 
1916C, 591. 


Amendment of pleading where plain- 
tiff in action is nonexistent. Ann. 
Cas. 1917D, 1196. 


Amendment of complaint in suit for 
divorce so as to show residence 
or domicile. 48 L. R. A. (N. 8.) 


779. 
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Amendment of pleading with respect 
to deseription of land in contro- 
versy. 14 Ann. Cas. 455. 


Amendment of complaint as to plain- 
tiff in statutory action for deata. 
L. X. A. 1916E, 172. 


Amendment of pleadings in proceed- 
ing to perpetuate testimony. 25 
L. R. A. (N. 8.) 680. 

Amendment of pleading in suit by 
or against 1 in firm 
name. 29 L. R. A. (N. S.) 284. 

Amendment of pleadings before ar- 
bitrator. 20 Ann. Cas. 603. 

Amendment of complaint so as to 
change capacity in which suit is 
brought from representative to in- 
dividual one, or vice versa. Ann. 
Cas. 19160, 401. 

Amendmefft of complaint in eivil ae- 
tion for assault and battery to set 
up 8 8 justification. 21 
Ann. Cas. 1 
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Amendment of ad damnum clause 
after verdict. Ann. Cas. 1913B, 
709. 


Right to amend pleading after default 
judgment. Ann. Cas. 1913B, 481. 


Amendment of complaint by setting 
forth additional ground of negli- 
gence as stating new cause of ac- 
tion. Ann. Cas. 1913D, 742; Ann. 
Cas. 1916B, 511; Ann. ‘Cas. 1916E, 
1237. 


Amendment relying on same cause 
of action but curing demurrable 
defects in original complaint as 
stating new cause of action. Ann. 
Cas. 1914C, 1025. 


Amendment of complaint for damages 
for personal injuries by changing 
deseription of place of injury as 
introducing new cause of action. 
Ann. Cas. 1915B, 219. 


General rules as to amendment of 


Amendment of an in abatement. 12 equity pleading. 1 Ann. Cas, 976. 
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§ 304. Amendments, How Made. 


When any pleading or proceeding is amended before trial, mere 
clerical errors excepted, it shall be done by filing a new pleading, to be 
called the amended complaint, or otherwise, as the case may be. Such 
amended pleading shall be complete in itself, without reference to the 
original, or any preceding amended one. [L. 69, p. 27, §108; Cd. 81, 
§110; 2 H. C., § 222.) 


Cited in 15 Wash. 612; 16 Wash. 357; Under this section requiring an amended 


103 Wash. 51. pleading to be complete in itself, allega- 
Mode of Making Amendment: See Rem- tions in an original answer are waived by 
ington’s Digest, Plead., § 106; Williams v. amended answers: Seattle v. Puget S. Tr. 


Miller, 1 W. T. 88; Newberg v. Farmer, L. & P. Co., 103 Wash. 41, 174 Pac. 464. 
| W. T. 182; Newman v. Buzard, 24 Wash. 
225, 64 Pac. 139. 


$306. Informal Pleadings, Stricken Out—Amendment of. 


Any pleading not duly verified and subscribed may, on motion of the 
adverse party, be stricken out of the case. When any pleading con- 
tains more than one cause of action or defense, if the same be not pleaded 
separately, such pleading may, on motion of the adverse party, be 
stricken out of the case. When a motion to strike out is allowed, the 
court may, upon such terms as may be proper, allow the party to file 
an amended pleading; or if the motion be disallowed, and it appear 
to have been made in good faith, the court may, upon like terms, allow 
the party to plead over. [L. 69, p. 27, § 109; Cd. 81, §111; 2 H. C., 
9223. 


Cited in 40 Wash. 212; 98 Wash. 568. 3 v. 8 * Wash. 639, 71 Pac. 
State ex re mi Co. v. Superior 
1 Out Pleading or Defense In Court, 42 Wash. 675, 85 Pac. 669; Smith 


See Remington’s Digest, Plead., Sand & Gravel Co. v. Corbin, 89 Wash. 43, 
11151 Mann v. Young, 1 W. T. 454; Kratz 154 Pac. 150; Jensen v. Kohler, 93 Wash. 
Y Dawson, 3 W. T. 100, 13 Pac. 663; Waite 8, 159 Pac. 978. See, also, Loewe v. Osner 


. Wingate, 4 Wash. 324, 30 Pac. 81; & Mehlhorn, 109 Wash. 124, 186 Pac. 643. 
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Insufficient Allegations or Denials: 
See Remington’s Digest, Plead., § 152; 
Hatch v. Tacoma etc. R. Co., 6 Wash. 
1, 7, 32 Pac. 1063; Silsby v. Tacoma ete. 
R. Co., 6 Wash. 295, 32 Pae. 1967; Keef 
v. Tibbals, 18 Wash. 656, 52 Pae. 227; 
Stone v. Insurance Co. of North America, 
56 Wash. 427, 105 Pac. 856. 


A complaint may be struck out where 
it pleads as one cause of action, a wrong- 
ful eviction from a leasehold, damages 
by reason of a leaky roof, and injury 
from change of a street grade: Hocker- 
smith v. Sullivan, 71 Wash. 244, 128 Pac. 
22 
Amended or Supplemental Plead- 
ing: See Remington’s Digest, Plead., § 153; 
Noyes v. Loughead, 9 Wash. 325, 37 Pac. 
452; Hays v. Peavey, 43 Wash. 163, 86 
Pac. 170. 


A general denial of the material allega- 
tions of a complaint cannot be stricken 
out on the ground that it is a sham or 
frivolous pleading: Larson v. Winder, 14 
Wash. 647, 45 Pac. 315. 


Application and Proceedings There- 
on: See Remington’s Digest, Plead., § 155; 
Seal v. Cameron, 24 Wash. 62, 63 Pac. 
1103; Vaktaren Pub. Co. v. Pacific ete. 
Pub. Co., 41 Wash. 355, 83 Pac. 426; Malt- 
bie v. Gadd, 101 Wash. 483, 172 Pac. 557. 
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Striking Out Matter from Pleadings—In 
General: See Remington’s Digest, Plead.. 
$ 156; Penter v. Staight, 1 Wash. 365, 25 
Pac. 469; Waldron v. Canadian Pac. R. Co., 
22 Wash. 253, 60 Pac. 653; Tyler v. North 
American T. & T. Co., 24 Wash. 253, 64 
Pac. 162; Rochford v. Doty, 37 Wash. 232, 
79 Pac. 782. 


Motions—Scope and Purposes of Remedy 
by Motion in General: See Remington's 
Digest, Plead., § 144; Renton v. St. Louis. 
1 W. T. 215; Chambers v. Hoover, 3 W. T. 
107, 13 Pac. 466; Bethel v. Robinson, 4 
Wash, 446, 30 Pac. 734; Seal v. Cameron. 


24 Wash. 62, 63 Pac. 1103. 


Conditions on Granting Application.— An 
order of the court granting a motion to 
vacate a default judgment, when not an 
abuse of discretion under this section: 
Halter v. Spokane Soap Works Co., 12 
Wash. 662, 42 Pac. 126. 


Striking out pleading to cure defect 
for which motion in arrest of judg- 
ment has been made. 67 L. R. A. 
182. 


Power to punish disobedience to orders 
in case by striking pleadings. 4 
L. R. A. (N. 8.) 1185; 27 L. R. A. 
(N. 8.) 1060. 


§ 306. Defendant Designated by Fictitious Name. 


When the plaintiff shall be ignorant of the name of the defendant. 
it shall be so stated in his pleading, and such defendant may be desig- 
nated in any pleading or proceeding by any name, and when his truc 
name shall be discovered, the pleading or proceeding may be amended 
accordingly. [L. 54, p. 144, 8 70; L. ’69, p. 28, §110; Cd. 81, § 112; 
2 H. C., S 224.] 


§ 307. Harmless Errors Disregarded. 


The court shall, in every stage of an action, disregard any error or 
defect in pleadings or proceedings which shall not affect the substantia! 
rights of the adverse party, and no judgment shall be reversed or affected 


by reason of such error or defect. 
2 H. C., § 225. 
Cited in 24 Wash. 221; 26 Wash. 342; 


50 Wash. 363; 53 Wash. 634; 68 Wash.“ 


62: 70 Wash. 77. 288; 71 Wash. 11; 83 
Wash. 32, 58, 381. 475; 87 Wash. 303; 88 
Wash. 611; 89 Wash. 121, 439; 92 Wash. 
515; 102 Wash. 47. 

Harmless Error Disregarded on Appeal: 
See Remington's Digest, App. & E ., 
§§ 422—470; Criminal Law, 39 444—453. 

The supreme court will not review 
error arising upon defcctive pleadings, 
when it appears that they could have been 
amended without prejudicing appellant's 
rights, and the amendments will be con- 
sidered as made under this section: Pencil 
v. Home Ins. Co, 3 Wash. 485, 28 Pac. 
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L. 54, p. 144, §71; Cd. 81, § 113: 


1031; Helphrey v. Strobach, 13 Wash. 128, 
42 Pac. 537; Allend v. Spokane Falls & 
N. R. Co., 21 Wash. 324, 58 Pac. 244: 
State v. Lorenz, 22 Wash. 289, 60 Pac. 
644; Kinkead v. Holmes & Bull Fur. Co., 
24 Wash. 216, 64 Pac. 157; Green v. Tid- 
at 26 Wash. 338, 67 Pac. 84, 55 L. R. A. 

79. 

Discretion of Court.— The granting or 
refusing to grant leave to amend a plead- 
ing rests in the discretion of the trial 
court, and will not be reversed except 
for abuse of discretion which has resulted 
in surprise or prejudice to appellant: See 
Remington's Digest, Plead., § 101; Silsbv 
v. Frost, 3 W. T. 388, 17 Pac. 887; Eul 


CHAP. SZ] 


bert v. Brackett, 8 Wash. 438, 36 Pac. 
264; Morgan v. Morgan, 10 Wash. 99, 38 
Pac. 1054; Belles v. Miller, 10 Wash. 259, 
39 Pac. 1050; Seward v. Derrickson, 12 
Wash. 225, 40 Pae. 939; McDcnough v. 
Great Northern R. Co., 15 Wash. 244, 46 
Pac. 334; Ogle v. Jones, 16 Wash. 319, 47 
Pac. 747; West Seattle Land & Imp. Co. 
v. Herren, 16 Wash. 665, 48 Pac. 341; 
Interstate Sav. & L. Assn. v. Knapp, 20 
Wash. 225, 55 Pac. 48, 931; Seattle v. 
Baxter, 20 Wash. 714, 55 Pac. 320; Hart 
Lam. Co. v. Rucker, 20 Wash. 383, 55 
Pae. 320; Long v. Eisenbeis, 23 Wash. 556, 
63 Pac. 249; Daly v. Everett Pulp & P. 
Co., 31 Wash. 252, 71 Pac. 1015; Thomas 
v. Price, 33 Wash. 459, 74 Pac. 563, 99 
Am. St. Rep. 961; Cummings v. Weir, 37 
Wash. 42, 79 Pac. 487; Helbig v. Grays 
Harbor Elec. Co., 37 Wash. 130, 79 Pac. 
612; Davis v. Seattle, 37 Wash. 223, 79 
Pac. 784; Van Behren v. Rettkowski, 37 
Wash. 247, 79 Pac. 787. See, also, Con- 
nelly v. Malloy, 106 Wash. 464, 188 Pac. 
469; Osner & Mehlhorn v. Loewe, 111 
Wash. 550, 191 Pac. 746. 


And for a proper exercise of such dis- 
cretion in allowing or refusing such amend- 
ments: See Remington’s Digest, Plead., 
$ 101; Balch v. Smith, 4 Wash. 497, 30 
Pac. 648; Maney v. Hart, 11 Wash. 67, 
39 Pac. 268; Price v. Scott, 13 Wash. 574, 
8 634; Van Lehn v. Morse, 16 Wash. 
J ; m 404; Price Baking Powder 
10. V. tunear, 17 Wagh. 95, 49 Pac. 223; 
1 v. Ellsworth | 56 Wash. 243, 105 
ac. 463; Stone v. Insurance Co. of North 
= 1. Wash. 427, 105 Pac. 856; 
a C0 eneral Compressed Air ete. 
siege 62 Wash. 373, 113 Pac. 1091; 
1 5 68 Wash. 204, 122 Pac. 
D Grate : 7 70 Wash. 695, 127 Pac. 
Wash. 15 127 P Murphy v. Coleman, 71 
Me Donald 86 ac. 568; McDougall v. 
ebara Wash. 334, 150 Pac. 628; 
A3: Banio ryett, 91 Wash. 89, 157 Pac. 
e e yan Gesen, 91 Wash. 94, 
Wash, 629, 162 Pac’ 1007; Shultz w. Coowd. 
hie 95 Wash on 1007; Shultz v. Crewd- 
295; Garrison en ar O ae 
163 Pac. 90 v. Newton, 96 Wash. 284, 
Holmes & Bui See, also, Kinkhead v. 

ul Furn. Co., 24 Wash. 216, 


64 Pac. 157; Zi 
472, 145 Pac, 3 v. Tillotson, 83 Wash. 


M Such Discretion: See Rem- 
Thompson, 43 Wiead., § 101; Leaman v. 
Maitland v Py qn. D79, 86 Pac. 926; 
154. tur dy, 49 Wash. 575, 96 Pac. 
Where t 
tablished the eent ial facts were not es- 
findings waa not appear from the 
there ig no T were mere conclusions, 
the statute ae for the application of 
dall v. Lee 89 ng to amendments: Cran- 

8 Wash. 115, 154 Pac. 190. 
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Technical Defects and Objections: See 


15 Wash. 652, 47 Pac. 19; Bonne v. Secur- 
ity Sav. Soc., 35 Wash. 696, 78 Pac. 38; 
Carstens v. Milo, 40 Wash. 335, 82 Pac. 
410. See, also, Whitaker v. Ellis, 102 
Wash. 43, 172 Pac. 881. 


Under this section the supreme court, 
on reversing a cause for failure of the 
trial judge to make findings of fact and 
conclusions of law, will remand the case 
to the court below with instructions to 
make such findings and enter judgment 
thereon: Colvin v. Clark, 83 Wash. 376, 145 
Pac, 419. 


Objections to Rulings on Demurrer in 

General: See Remington’s Digest, Plead., 
§ 203; Moore v. Walla Walla, 2 W. T. 184, 
2 Pac. 187; Penter v. Staight, 1 Wash. 
365, 25 Pac. 469; Lowman v. West, 7 
Wash. 407, 35 Pac. 130; Washington Nat. 
Bldg. etc. Assn. v. Saunders, 24 Wash. 
321, 64 Pac. 546; Marvin v. Yates, 26 
Wash. 50, 66 Pac. 131; Crane Co. v. 
Aetna Indemnity Co., 43 Wash. 516, 86 
Pac. 849. 
Waiver by Amendment: See Rem- 
ington’s Digest, Plead., § 204; Wood v. 
Mastick, 2 W. T. 64, 3 Pac. 612; Bell v. 
Waudby, 4 Wash. 743, 31 Pac. 18; Pres- 
cott v. Puget Sound ete. Dredg. Co., 31 
Wash. 177, 71 Pac. 772; Reed v. Parker, 
33 Wash. 107, 74 Pac. 61; Hays v. Peavey, 
43 Wash. 163, 86 Pae. 170. 


Waiver by Pleading Over: See 
Remington’s Digest, Plead., § 205; Tolmie 
v. Dean, 1 W. T. 46; Ward v. Moorey, 
1 W. T. 104; Renton v. St. Louis, 1 W. T. 
215; Wood v. Mastiek, 2 W. T. 64, 3 Pac. 
612; Jones v. St. Paul etc. R. Co., 16 
Wash, 25, 47 Pac. 226; Scott v. Hallock, 
16 Wash. 439, 47 Pac. 968; Maris v. Clev- 
enger, 29 Wash. 395, 69 Pac. 1089; Bud- 
long v. Budlong, 48 Wash. 645, 94 Pac. 
478; Clemens v. Stanton Co., 61 Wash. 419, 
112 Pac. 494; Johnson v. Johnson, 66 
Wash. 113, 119 Pac. 22; Benjamin v. Ernst, 
83 Wash. 59, 145 Pac. 79; Rea v. Eslick, 
87 Wash. 125, 151 Pac. 256. 


Objections to Rulings on Motions: See 
Remington’s Digest, Plead., § 208; Kratz 
v. Dawson, 3 W. T. 100, 13 Pac. 663; Petty- 
grove v. Rothschild, 2 Wash. 6, 25 Pac. 
907; Davis v. Ford, 15 Wash. 107, 45 Pace. 
739, 46 Pac. 393; Du Clos v. Batcheller, 
17 Wash. 389, 49 Pac. 483; Boardman v. 
Hager, 24 Wash. 487, 64 Pac. 724; Rattle- 
miller v. Stone, 28 Wash. 104, 68 Pac. 
168; Anderson v. Harper, 30 Wash. 378, 
70 Pae. 965; Curtis v. Tenino Stone Quar- 
ries, 37 Wash. 355, 79 Pac. 955; Pike 
Street, In re, 42 Wash. 551, 85 Pac. 45; 
Federal Iron & Brass Bed Co. v. Hock, 
42 Wash. 668, 85 Pac. 418; Johnson v. 
Seattle Elec. Co., 39 Wash. 211, 81 Pac. 
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705. See, also, Bishop v. Ryan Construc- 
tion Co., 106 Wash. 254, 180 Pac. 126. 


Objections to Evidence as not Within 
Issues: Sce Remington’s Digest, Plead., 
$ 209; Sherman v. Sweeny, 29 Wash. 321, 
69 Pac. 1117. 


Objections to Evidence on Ground of 
Insufficiency of Pleading: See Remington’s 
Digest, Plead., § 210; Osten v. Winehill, 
10 Wash. 333, 38 Pac. 1123; Prescott v. 
Puget Sound Bridge ete. Co., 31 Wash. 
177, 71 Pac. 772; O'Day v. Ambaum, 47 
Wash. 684, 92 Pac. 421, 15 L. R. A. (N. S.) 
484. 


Objections to Evidence on Ground of 
Variance: See Remington’s Digest, Plead., 
§ 211; Murray v. Meade, 5 Wash. 693, 
32 Pac. 780; Megrath v. Gilmore, 15 Wash. 
558, 46 Pac. 1032; Bruce v. Foley, 18 
Wash. 96, 50 Pac. 935; Blair v. Wilkeson 
Coal & Coke Co., 54 Wash. 334, 103 Pac. 
18; Kelly v. Spokane, 83 Wash. 55, 145 
Pac. 57. See, also, Umpqua Valley Fruit 
Union v. North Pac. Fruit Distributors, 
108 Wash. 265, 183 Pac. 101. 


Alder by Verdict or Judgment—In 
General: See Remington's Digest, Plead., 
§ 212; Johnson v. Leonhard, 1 Wash. 564, 
. 20 Pac. 591; Moran Bros. Co. v. Northern 
Pac. R. Co., 19 Wash. 266, 53 Pac. 49, 
1101; Moynahan v. Interstate Min. ete. 
Co., 31 Wash. 417, 72 Pac. 81; Johnson 


[Titre I 


v. Pacific Bank & Store Fixture Co., 59 
Wash. 58, 109 Pac. 205. 

Aider of Defects in Complaint in Gen- 
eral: See Remington’s Digest, Plead., § 
213; Price Baking Powder Co. v. Rinear, 
17 Wash. 95, 49 Pac. 223; Pain v. Isaacs. 
10 Wash. 173, 38 Pac. 1038; Green v. Tid- 
ball, 26 Wash. 338, 67 Pac. 84, 55 L. B. 
A. 879; Brown v. Gillett, 33 Wash. 264, 
74 Pac. 386; Bay View Brewing Co. v. 
Grubb, 31 Wash. 34, 71 Pac. 553; Kamey 
v. Smith, 56 Wash. 604, 106 Pac. 160; 
Johnson v. Ryan, 62 Wash. 60, 112 Pace. 
1114. 


Nature of Omission in General: 
See Remington’s Digest, Plead., § 214; 
Livesley v. O’Brien, 3 Wash. 546, 28 Pac. 
920; Burdick v. Burdick, 7 Wash. 533, 35 
Pac. 415; Waldron v. Home Mut. Ins. Co., 
9 Wash. 534, 38 Pac. 136; Gallamore v. 
Olympia, 34 Wash. 379, 75 Pac. 978. 


Instructions to Jury—Instructions Cured 
by Verdict: See Remington’s Digest, Trial, 
$ 162; McLeod v. Ellis, 2 Wash. 117, 26 
Pac. 76; Oregon Ry. & Nav. Co. v. Egley, 
2 Wash. 409, 26 Pac. 973, 26 Am. St. Rep. 
860; Davis v. Gilliam, 14 Wash. 206, 4i 
Pac. 119; Secor v. Oregon Imp. Co., 15 
Wash. 35, 45 Pac. 654; Bay View Brew- 
ing Co. v. Techlenberg, 19 Wash. 469, 53 
Pac. 724; Ott v. Press Pub. Co., 40 Wash. 
308, 82 Pac. 403; Collins v. Huffman, 18 
Wash. 184, 93 Pac. 220. 


§ 308. Supplemental Pleadings, When Allowed. 
The court may, on motion, allow supplemental pleadings showing 


facts which occurred after the former pleadings were filed. 


[L. 54, p. 


144, 8 72; Cd. 81, § 114; 2 H. C., § 226. 


Cited in 1 Wash. 375; 3 Wash. 657; 27 
Wash. 335; 72 Wash. 259; 106 Wash. 665. 


Matters Arising or Discovered After 
Pleading: See Remington’s Digest, 
Plead., § 111; Ross v. Howard, 25 Wash. 
1, 64 Pac. 794; International Dev. Co. 
v. Clemans, 59 Wash. 398, 109 Pac. 1034. 


A supplemental bill should be permitted 
to show subsequent facts: Meacham Arms 
Co. v. Swarts, 2 W. T. 412, 7 Pac. 859. 

In an action to quiet the title of a 
divorced wife in a community property 
not disposed of by the decree, which was 
prematurely commenced before the final 
decree of divorce was entered, it is not 
allowable by supplemental complaint to 
plead the subsequent entry of the decree 
of divorce; since a premature action can- 
not be sustained by a supplemental com- 
plaint showing a later cause of action 
under a new class of facts which is the 
antithesis of the first cause pleaded: 
Keeler v. Parks, 72 Wash. 255, 130 Pac. 
111. 


Where, pending an action, defendants 
procured a setticment and agreement to 
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dismiss by fraud, the plaintiff, before 
entry of a dismissal, is properly given 
leave to file a supplemental complaint 
setting up the fraud and asking that the 
agreement to dismiss the action be set 
aside: Daniel v. Daniel, 106 Wash. 659, 
181 Pac. 215. 


Supplemental Complaint: See Reming- 
ton’s Digest, Plead., § 126; Davis v. Erick- 
son, 3 Wash. 654, 29 Pac. 86; Scoland V. 
Scoland, 4 Wash. 118, 29 Pac. 980; Kleeb 
v.. Bard, 7 Wash. 41, 34 Pac. 138;. Law- 
rence v. Pederson, 33 Wash. 1, 74 Pac. 
1011; Knapp v. Order of Pendo, 36 Wash. 
601, 79 Pae. 209; Hodges v. Price, 38 
Wash. 1, 80 Pac. 202; Pacific Bridge Co. 
v. U. S. Fidelity ete. Co., 33 Wash. 47, 79 
Pac. 772; Gunby v. Ingram, 57 Wash. 97, 
106 Pac. 495, 36 L. R. A. (N. S.) 282; 
Edwards v. Seattle, Renton etc. R. Co., 
62 Wash. 77, 113 Pac. 563. 


New Cause of Action: See Remington's 
Digest, Plead., § 127; Andrews v. An- 
drews, 3 W. T. 286, 14 Pac. 68; Belles 
v. Miller, 10 Wash. 259, 38 Pac. 1050; 
Lawrence v. Pederson, 34 Wash. 1, 74 
Pac. 1011; Keeler v. Parks, 72 Wash. 259, 
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130 Pae. 111. See, also, Daniel v. Daniel, 
106 Wash. 659, 181 Pac. 215. 
Supplemental Answer: See Remington’s 
Digest, Plead, § 128; Schulte v. Little- 
john, 2 Wash. 129, 26 Pac. 79; Tilden v. 
Gordon & Co. 34 Wash. 92, 74 Pac. 1016; 
Burnett v. Ewing, 39 Wash. 45, 80 Pac. 
$55; McRea v. Warehime, 49 Wash. 194, 
94 Pac. 824. 


Under this section; it is proper to al- 
low defendent to withdraw an answer 
and demur on the ground that the com- 
plaint was not filed within time to toll 
the statute of limitations, where the ob- 
jection was not available at the time the 
issue was made up: Petree v. Washington 
Water Power Co., 64 Wash. 636, 117 Pac. 
475. 


Motion for 


ISSUES, TRIAL AND JUDGMENT, 


> 


TITLE III. 


ISSUES, TRIAL AND JUDGMENT. 
CHAPTER I.—ISSUES IN 


Issues defined, kinds of. 


Issue of law. 


. Issue of fact, how raised. 
Trial defined. 

Issue of law, how tried.’ 
Issue of fact, how tried. 
Trial of other issues. 


316. 


317. 
318. 
319. 


320. 
321. 


CIVIL ACTIONS. 


Jury fee—Advance deposit—Waiver of 
jury. 

Fee deposited to be part of costs. 

Agreement to refer. 

Notice of trial—Note of iss ue Mo- 
tion docket. 

Hearing—Trial of issue. 

Pleadings—Time for filing. 


CHAPTER II.—TRIAL OF CIVIL ACTIONS. 


continuance—-A llowance 
— Terms. 


. Impaneling jury. 
. Challenges—Kind and number. 


Peremptory challenges, defined. 


. Challenge for cause, defined. 

. General causes of challenge. 
Previous service within one year. 
Particular cause of challenge. 

. Implied bias, defined. 

Challenge for actual bias. 

. Exemption not cause of challenge. 

. Peremptory challenges, how taken. 

. Order of taking challenges. 

. Trial and exceptions to challenges. 
Trial of challenge—Rules governing. 
. Challenge, exception and denial may be 


oral. 


. Oath of jurors. 


Manner of conducting trials—State- 
ments of counsel—Charging Jury— 
Written instructions. 


340. Directing judgment and discharging 


362. 


jury. 


341. 
342. 
343. 
344. 
345. 
347. 
348. 
349. 
350. 
351. 
352. 
353. 
354. 


355. 


356. 
357. 
358. 


359. 
360. 
361. 


CHAPTER III.— THE 


General and special verdiet, defined. 


. Verdict in actions for specific personal 


property. 


364, 


365 
366 


Special findings. 

Questions of law—Duty of court. 

Questions of fact—Duty-of jury. 

View by jury of premises. 

Admonitions to jury. 

Proceeding in case juror becomes ill. 

Juror as witness. 

Care of jury while deliberating. 

Expenses of keeping jury. 

Taking papers to jury-room. 

Further instructions to jury. 

Discharge of jury without verdict. 

If jury discharged, cause continued 
for trial. 

Recess of court while jury are delib- 
erating. 

Proceedings when jury have agreed. 

Manner of giving verdict. 

Ten jurors may render verdict in civil 
cases. 

Jury may be polled. 

Correction of informal verdict. 

Receiving verdict and discharging jury. 


VERDICT. 


Rendition of general or special verdict, 
when. 

Special verdict controls. 

Jury to assess amount of recovery. 


CHAPTER IV.—TRIAL BY THE COURT. 


Findings and conclusions, how made. 


368. Order of proceedings—Findings deemed 


verdict. 


CHAPTER V.—TRIAL BY REFEREES. 


. Reference by consent. 

Reference without consent, when. 
To whom reference may be ordered. 
. Qualifications of referces. 

3. Challenges to referees. 

. Trial by referces. 


375. 


Referee’s report — Contents — Filing 
evidence — Cost of frivolous evi- 
dence. 


376. Filing report and proc-edings thereon. 


377. 
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Judgment on referee’s report. 
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CHAPTER VI.—AGREED CASES. 


378. Submission of controversies without 


379. Judgment as in other cases. 


action, 380. Judgments enforced as in other cascs. 
CHAPTER VII.—EXCEPTIONS. 
381. Definition. 391. Certificate, what to contain — How 
382. When to be taken. . signed. 
383. Manner of taking in cases tried by 392. How certified upon change or death of 
-~ court. . 1 l judge. 
384. Manner of taking in jury cases. 393. When to be filed—Effect of irregu- 
385. How entered in minutes. 


386. Manner of taking and entry. 


larity. 


387. Review on appeal. 394. Return of bill—Extension of time for 

388. Bill of exceptions, what constitutes. brief. 

389. Bill of exeeptions— Amendments — 395. What shall be part of record. | 
Notice to settle. 396. How certified when cases consolidated. 

390. How written evidence certified. 397. Construction of chapter. 


CHAPTER VITII.—NEW TRIALS. 


401. Affidavits may be used. 
402. Notice and motion, practice. 
403. Affidavits for motion—-Contents, 


398. New trial, defined. 

399. New trial may be granted—Grounds 
for granting. 

400. Specification of grounds for new trial. 


CHAPTER IX.—JUDGMENTS IN GENERAL. 
404. Judgment, defined. 


406. Judgment for or against any of the 
405. Order and motion, defined. 


parties, 
407. Judgments against several defendauts. 


CHAPTER X.—JUDGMENT OF NONSUIT. 
408. Judgment of dismissal or nonsuit— 


Grounds. 409. All other judgments are on the merits. 


410. Effect of judgment of nonsuit. 


CHAPTER XI.—JUDGMENT BY DEFAULT. 


411. Judgment for failure to answer. 412. Setting aside default. 


CHAPTER XII.—JUDGMENT 


BY CONFESSION. 
413. When judgment 


fession. may be given on con- 417. Judgment by confession without action. 
414. By corporatio 418. Requisites of statement. 
' a ns and mi ; l í ; 
115. Against persons 3 419. Proceedings in court on 


jointly liable presentation of 


statement. 
made. 


416. Con fession, how 


CHAPTER XTII—ARBITRATION AND JUDGMENT THEREON.. 


20 — may be submitted to arbitra- 426. Powers of arbitrators. 
421. Agreement 427. Rules of evidence. 


to be in writing. 
422. How arbitration e eee 
on of arbitrators— Penalty. 
8 to award. 


423. Compensat 
424. Exception 


428. 
429. 


Arbitrators may punish contempts. 
Costs taxed against losing party. 


430. Award, when affirmed, has force of a 
* 8 dings of court on such excep- judgment. l 


“HAPTER XIV—MANNER OF TAKING AND ENTERING JUDGMENTS. 


431, Time of entering judgment—Sign- 433. Judgment in case of sctoff. 
mg and filing—Motions attacking 434. Judgment in actions to recover per- 
31-1, Ent mee and filing. sonal property. 
5 verdict in execution docket 435. Entry of judgment. 
31-9. Abstract Lien. 436. Summons, after judgment, to joint 
5 et of verdiet— Transmission to debtor not originally served. 
C , County—Cessation of lien— 437. Contents of snch summons. 
ertifieate. 438. Affidavit to support summons. 
33L 


is maintained by one party and controverted by the other. 
two kinds—First, of law: and second, of fact. 


ISSUES, TRIAL AND JUDGMENT. 


. Defenses in such case. 
. Pleadings in such case. 
. Trial and entry in such cases. 


432. 
443. 


[Titre III 


Judgment-roll—What constitutes. 
Judgment-roll—Indorsement and pres- 
ervation. 


CHAPTER XV.—JUDGMENT LIENS. 


Execution docket. 

. Judgment lien. 

. Clerk’s record index. 

Assignment or satisfaction, ‘filing — 


Notice. 


. Entries in execution docket. 
Book of levies. 

. Transcripts from justices’ courts. 
Abstract of judgment, contents of. 


452. 
453. 


454. 
455. 
456. 


457. 
458. 


Transcript of justice’s docket. 

Entry of abstract or transcript of 
judgment. 

Satisfaction of judgments. 

Satisfaction of judgments of federal 
court—Penalty for failure. 

Existing liens continued. 

Interest on judgments. 

Appeal does not suspend lien, 


CHAPTER XVI.—REVIVAL OF JUDGMENTS. 


. Judgment lien expires when. 
). Proceedings for extension denied. 
Exceptions. 


462. 
463. 


Revival Procedure. 
Proof for revival—No revival after six 
years. 


CHAPTER XVII—VACATION AND MODIFICATION OF JUDGMENTS. 


Causes for vacation or modification of 
judgments. 


. Petition for new trial. 
Petition to vacate, ete., to be int i mo- 


tion, when. 


Petition to be verified, when. 


468. 
469. 
470. 
471. 
472. 
473. 


Proceedings. 

Valid defense. 

Grounds to vacate must first be tried. 
Injunetion to suspend proceedings. 
Construction of act. 

Judgment upon denial of application. 


CHAPTER XVIII—COSTS AND DISBURSEMENTS. 


474. Compensation of attorneys—Costs. 492. Costs in revisory proceedings. 
475. Amount, how fixed. 493. Costs in discretion of court. 
476. Prevailing party entitled to costs and 494. Retaxation of costs. 

disbursements. 495. Security for costs—Demand—Bond— 
477. Limitations. Deposit. 
478. Limited to one of several actions. 496. Judgment against surety on cost bond. 
479. Costs to defendant. 497. Schedule of fees of officers, witnesses, 
480. Costs to defendants defending sepa- etc. 

rately. 498. Witnesses and jurors in criminal cases. 
481. Costs as attorney fee—Amount taxable. 499. Salaried officers not to receive fees. 
482. Disbursements, ete.—Cost bill. 500. Folio“ defined, and matter concerning. 
483. Fees of referees. 501. Mileage in certain cases. 
484. Costs on postponement of trial. 502. Witness fee not allowed to attorney. 
485. Costs where tender is made. 504. Costs of publication to be paid in 
486. Deposit with clerk by defendant of advance. 

tender, effect of. 505. Fees payable in advance. 
487. Costs in ‘appeals from justice’s court. 506. Officers not to serve until fees are paid 
488. Costs against guardian of infant plain- Liability afterward. 

tiff. 507. Fees of witness are to be paid in 
489. Costs in cases of executors, ete. advance— Waiver. 
490. Assignee liable for costs, when. 508. County to pay certain costs. 
491. Costs against state or county. 509. Expenses in lieu of mileage. 

CHAPTER I. 


ISSUES IN CIVIL ACTIONS. 


§ 309. Issues Defined, Kinds of. 
Issues arise upon the pleadings when a fact or conclusien of law 


They are of 
[Cf. L. 54, p. 163, § 179; 


Cd. 81, 8 200; 2 H. C., § 333; L. 93, p. 415, 8 28.] 
Cited in 24 Wash. 96. 
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§310. Isue of Law. | l 
An issue of law arises upon a demurrer to the complaint, answer or 
reply. [Cf. L. 54, p. 163, 8180; Cd. 81, § 201; 2 H. C., § 334; L. 93, 
p. 415, § 29. 
Cited in 17 Wash. 602. 


6311. Issue of Fact, How Raised. 
An issue of fact arises,— 

First: Upon a material allegation in the complaint controverted by 
the answer; Or 

Second: Upon new matter in the answer, controverted by the reply; or 

Third: Upon new matter in the reply, except when an issue of law is 
joined thereon. E 

Issues both of law and of fact may arise upon different and distinct 
parts of the pleadings in the same action. [Cf. L. 54, p. 163, 8 181; 
Cd. 81, §202; 2 H. C., § 335; L. 93, p. 415, § 30. 


$312. Trial Defined. 


A trial is the judicial examination of the issues between the parties, 
whether they are issues of law or of fact. [L. 93, p. 416, §31.] 
Cited in 17 Wash. 602. 


§318. Issue of Law, How Tried. 


An issue of law shall be tried by the court, unless it is referred as 
provided by the statutes relating to referees. -[Cf. L. 54, p. 164, § 183; 
Cd. 81, §204; 2 H. C., § 337; L. 93, p. 416, § 32. 

Cited in 16 Wash. 384; 56 Wash. 75. 
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5314, Issue of Fact, How Tried. 
An issue Of fact, in an action for the recovery of money only, or 
of specific real or personal property shall be tried by a jury, unless a 
jury is waved, as provided by law, or a reference ordered, as provided 
by statute relating to referees. [Cf. L. 54, p. 164, § 183; L. 69. p. 50, 
220 L. 73, P. 52, § 206; Cd. 81, § 204; 2 H. C., § 337; L. '93, p. 416, 


Cited in 28 Wash. 71; 30 Wash. 6; 56 


Wash. 75; 79 W l i 
3 Wash, 513. h. 585; 86 Wash. 681; 


ocak ae TRIAL BY JURY—Consti- 
est. J visions: See Remington’s Di- 
Doherty. 16 1; State ex rel. Mullen v. 
. Strg 18 Wash. 382, 47 Pac. 859; State 
dun burg, 6O Wash. 106, 110 Pac. 1020, 
an. Cas. 1912B, 917, 32 L. R. A. (N. S.) 
112 Pac. 52 Mebomell, 61 Wash. 398, 
1. k. A. N. 8. un. Cas. 1912C, 782, 32 
Northern B. 8.) 414; Donaldson v. Great 
133: Garey y . 89 Wash. 161, 154 Pac. 
ae y v. Pasco, 89 Wash. 382, 154 


1216; State v 


Pes Bee ease of Action or Issue in 
12; Winsto mington’s Digest, Jury, 
Pae. 174: Rin: Crowe, 28 Wash. 65, 68 
70 Pae. (07 e v. Murphy, 30 Wash. 1, 
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Legal or Equitable Actions or Issues: 
See Remington’s Digest, Jury, § 4; Dear- 
born Foundry Co. v. Augustine, 5 Wash. 
67, 31 Pac. 327; Hamar v. Peterson, 9 
Wash. 152, 37 Pac. 309; Murray v. Oka- 
nogan Live Stock etc. Co., 12 Wash. 259, 
40 Pac. 942; Clayson’s Estate, In re, 26 
Wash. 253, 66 Pac. 410; Alfstad’s Estate, 
In re, 27 Wash. 175, 67 Pac. 593; Wins- 
ton v. Crowe, 28 Wash. 65, 68 Pac. 174; 
Filley v. Murphy, 30 Wash. 1, 70 Pac. 
107; Spokane Co-operative Min. Co. v. 
Pearson, 28 Wash. 118, 68 Pac. 165; Bluett 
v. Wilce, 43 Wash. 492, 86 Pac. 853; Pal- 
mer v. Peterson, 56 Wash. 74, 105 Pac. 
179; Hart-Parr Co. v. Keeth, 62 Wash. 
464, 114 Pac. 169, Ann. Cas, 1912D, 243; 
Enos v. Hamblem, 79 Wash. 583, 140 Pac. 
675; Fitzpatrick v. Newland, 81 Wash. 
401, 142 Pac. 867; Veysey v. Veysey, 86 
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Wash. 553, 151 Paec. 39; State ex rel. Upper 
v. Hanna, 87 Wash. 29, 151 Pac. 83, 1087; 
Watson v. Watson, 93 Wash. 512, 161 
Pac. 375; Dunlap v. Seattle Nat. Bank, 
y3 Wash. 568, 161 Pac. 364; Bank of Ed- 
wall v. Bateman, 98 Wash. 447, 167 Pac. 
1102. See, also, Harrild v. Spokane 
School District, 112 Wash. 266, 192 Pac. 1. 


Foreclosure of Liens: See Remington’s 
Digest, Jury, § 5; Wheeler, Osgood & Co. 
v. Ralph, 4 Wash. 617, 30 Pac. 709; Pow- 
ell v. Nolan, 27 Wash. 318, 67 Pac. 712, 
68 Pac. 389. 


Quieting Title and Determination 
of Adverse Claims: See Remington’s Di- 
gest, Jury, § 6; Rohrer v. Snyder, 29 Wash. 
199, 69 Pac. 748; Maggs v. Morgan, 30 
Wash. 604, 71 Pac. 188. 


Injunction to Abate Nuisance: See 
Remington’s Digest, Jury, §7; Smith v. 
Mitchell, 21 Wash. 536, 58 Pac. 667, 75 
Am. St. Rep. 958. 


Legal and Equitable Issues in Same 
Action: See Remington’s Digest, Jury, § 8; 
Installment Bldg. & Loan Co. v. Went- 
worth, 1 Wash. 467, 25 Pac. 298; Eisen- 
bach v. Wakeman, 3 Wash. 534, 28 Pac. 
923; Prouty v. Prouty, 4 Wash. 174, 2y 
Pac. 1049; Wintermute v. Carner, 8 Wash. 
585, 36 Pae. 490; MeCov v. Spithill, 13 
Wash. 158, 42 Pac. 546; Peterson v. Phila- 
delphia Mortgage ete. Co., 33 Wash. 464, 
74 Pac. 585; Carlisle Packing Co. v. De- 
ming, 62 Wash. 455, 114 Pac. 172; Nolan 
v. Pacifie Warehouse Co., 67 Wash. 173, 
121 Pac. 451, Ann. Cas, 1913D, 167; Enos 
v. Hamblen, 79 Wash. 583, 140 Pac. 675; 
Maher & Co. v. Farnandis, 70 Wash. 250, 
126 Pac. 542; Dunlap v. Seattle Nat. Bank, 
93 Wash. 568, 161 Pac. 364; Weidlich v. 


§ 315. Trial of Other Issues. 


ISSUES, TRIAL AND JUDGMENT., 


of Execution: 


[Tire III 


Independent Asphalt Paving Co., 94 Wash. 
395, 162 Pac. 541; Reser v. La Bude, 103 
Wash. 228, 173 Pac. 1093. See, also, Oro- 
ville International Salts Co. v. Rayburn, 
104 Wash. 137, 176 Pac. 14. 


—— Supplemental Proceedings in Aid 
See Remington's Digest, 
Jury, § 10; Murne v. Schwabacher, 2 
W. T. 130, 3 Pac. 899. 

—— Proceedings in Attachment or Gar- 
nishment: See Remington’s Digest, Jury, 
§ 11; Windt v. Banniza, 2 Wash. 147, 26 
Pac. 189; Gaffney v. Megrath, 23 Wash. 
476, 63 Pac. 520. 

Civil Proceedings Other Than Actions: 
See Remington’s Digest, Jury, 13; Dacres 
v. Oregon R. & Nav. Co., 1 Wash. 525, 
20 Pac. 601; Oregon R. & Nav. Co. v. 
Dacres, 1 Wash. 195, 23 Pac. 415; State 
Board of Medical Examiners v. Macy, 
92 Wash. 614, 159 Pae. 801. 

Quo Warranto: See Remington's 
Digest, Jury, §14; State ex rel. Mullen 
v. Doherty, 16 Wash. 382, 47 Fac. 958, 
58 Am. St. Rep. 39; State ex rel. Orr v. 
Fawcett, 17 Wash. 188, 49 Pac. 346. 
Eminent Domain: See Remington's 
Digest, Jury, § 15; Smith’s Petition, In re, 
9 Wash. 85, 37 Pac. 311, 494; Seanor FV. 
County Commissioners, ete., 13 Wasn. 48, 
42 Pac. 552. 

Criminal Prosecutions—Violations of 
Municipal Ordinances: See Remington's 
Digest, Jury, §16; State ex rel. Belt v. 
Kennan, 25 Wash. 621, 66 Pac. 62. 

Abolition of Rights of Action by In- 
dustrial Insurance Law: See Remington's 
Digest, Jury, § 22-1; State v. Mountain 
Timber Co., 75 Wash. 581, 135 Pac. 640, 
L. R. A. 1917D, 10, 4 N. C. C. A. 811. 


Every other issue of fact shall be tried by the court, subject, how- 
ever, to the right of the parties to consent, or of the court to order, 
that the whole issue, or any specific question of fact involved therein, be 


tried by a jury, or referred. 


Cited in 16 Wash. 384; 79 Wash. 586, 
588; 93 Wash. 514. 


Power and Duty of Court in General: 
See Remington’s Digest, Trial, & 144; 
Johnson v. Goodt:me, 1 W. T. 484; Wilson 
v. Aberdcen, 25 Wash. 614, 6C Pac. 95; 
Goupille v. Chaput, 43 Wash. 702, 88 Pac. 
1058. 


Trial of Special Issues by Jury.—In gen- 
eral: See Remington’s Digest, Trial, § 145; 


[L. 93, p. 416, § 34. 


Wintermute v. Carner, 8 Wash. 585, 36 
Pac. 490; Land Mortgage Bank of North- 
western Amer. v. Nicholson, 24 Wash. 258, 
64 Pac. 156; Dalton v. Union Gap Irriga- 
tion Co., 69 Wash. 303, 124 Pac. 1128; 
Lindblom v. Johnston, 92 Wash. 171, 158 
Pac. 972. | 


Advisory Verdict: See Remington’s 
Digest, Trial, § 146; Roberts v. Sabin, 14 
Wash, 35, 44 Pac. 108; Lauman v. Hoofer, 
37 Wash. 382, 79 Pac. 953. 


§ 316. Jury Fee—Advance Deposit—Waiver of Jury. 

In all civil actions triable by a jury in the superior court any party 
to the action may, at or prior to the time the case is called to be set 
for trial, serve upon the opposite party or his attorney, and file with 
the clerk of the court a statement of himself, or attorney, that he elects 
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to have such case tried by jury. At the time of filing such statement 
such party shall also deposit with the clerk of the court twelve dollars, 
which deposit, in the event that the case is settled out of court prior to 
the time that such case is called to be heard upon trial, shall be returned 
to such party by such clerk. Unless such statement is filed and such 
deposit made, the parties shall be deemed to have waived trial by jury, 
and consented to a trial by the court: Provided, that, in the superior 
courts of counties of the first class such parties shall serve and file such 
statement, in manner herein provided, at any time not later than two 
days before the time the case is called to be set for trial. [L. 03, p. 50, 
81; L. 09. p. 715. 8 L] 


Cited in 33 Wash. 536, 537. 539; 36 Wash. 
603; 38 Wash. 687; 39 Wash. 106; 40 
Wash. 355; 59 Wash. 264; 79 Wash. 688. 


Demand for Jury, Necessity: See Rem- 
ington’s Digest, Jury, §17; Meeker v. Gil- 
bert, 3 W. T. 369, 19 Pac. 18; Baker v. 
Prewitt, 3 W. T. 595, 19 Pae. 149; Wash- 
ington Iron Works v. Jenson, 3 Wash. 
584, 28 Pac. 1019; Knapp v. Order of 
Pendo, 36 Wash. 601, 79 Pac. 209; Fleming 
v. Wilson, 39 Wash. 106, 80 Pac. 1104; 
Hart v. Cascade Timber Co., 39 Wash. 279, 
51 Pac. 738; Forrest er v. Reliable Trans- 
fer Co., 65 Wash. 602, 118 Pac. 753. See, 


1 5 Dolan v. Cain, 59 Wash. 259, 109 Pac. 


Payment or Deposit of Jury Fees: Sce 
Remingtan’s Digest, Jury, $ 19; State ex 


I, 36 Pac. 1097 (overruled in Seanor v. 
County Commrs., 13 Wash. 48, 42 Pac. 
552); Frye v. Hill, 14 Wash. 83, 43 Pac. 
1079; Zilke v. Woodley, 36 Wash. 84, 78 
Pac. 299; Oregon R. & Nav. Co. v. Me- 
Cormick, 46 Wash. 45, 89 Pac. 186; Fruit- 
land Irr. Co. v. Smith, 54 Wash. 185, 102 
Pac. 1031; Sholin v. Skamania Boom Co., 
56 Wash. 303, 105 Paec. 632, 28 L. R. A. 
(N. S.) 1053; Alexander v. Mentzer, 91 
Wash. 552, 158 Pac. 75; Gray v. Hickey, 94 
Wash. 370, 162 Pac. 564. 


The amendment of the act of 1903, pro- 
viding that the parties “will” be deemed 
to have waived a jury by this sec- 
tion, to read that they “shall,” be 
deemed to have made such waiver in such 
event, cannot be construed as intended 


L C i to make the demand and prepayment of 
5 — V. Neterer, 33 Wash. 535, 74 fees mandatory, where the real purpose 
ac. 663; Chelan County v. Navarre, 38 , of the amendment was to insert a pro- 
Wash. 684, 80 Pae. 845. 


vision allowing return of the fee in case 
of settlement of the suit. Peterson v. 
Arland, 79 Wash. 679, 141 Pac. 63. 


In Criminal Cases: See Reming- 
ton’s Digest, Jury, §21; State v. Ellis, 22 
Wash. 129, 60 Pac. 136; State v. Packen- 
ham, 40 Wash. 403, 82 Pac. 597. 


3517, Fee Deposited to be Part of Costs. 


The amount deposited by the party demanding a trial by jury shall 


be a part of the taxable costs in such action. The amounts received 
by the clerk 


h ©n account of jury fees shall be accounted for as such 
other fees received. [L. 03, p. 50, 8 2.] 


Wash. 305. 


We of Right— In civil cascs: See 
emington’s 


igest Jury, $ 20; Moore 

r Walla Walla, 2 W. T. 184, 2 Pac. 187; 
3 he Gilbert, 3 W. T. 369, 19 Pac. 
= oe Mighell, 7 Wash. 304, 35 
e OO; ASKham V. King County, 9 Wash. 


Cited in 56 


$318. Agreement to Refer. 
The [waiy 


agreement to refer, shall be by stipulation 
of the parties j pre 


er of a jury or] 


ima filed, or the oral consent of parties given in open court 

sh Arvi Im the records: Provided, that nothing herein contained 

api i ‘© Construed as to restrict the chancery powers of the judges, 
u 


e thorize. the trial of any issue by a jury, when the complaint 
nia an equitable claim. and seeks relief solely upon the ground of 
e equties of the demand made by the pleadings in the action. [Cf. 
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L. 54, p. 164, 8 183; L. 69, p. 50, § 208; L. 73, p. 52, §206; Cd. 81, 
§ 204; 2 H. C., § 337.] 

Superseded as to waiver of jury by § 316, supra. 

Cited in 3 Wash. 591; 33 Wash. 469, 539; 79 Wash. 689, 


§ 319. Notice of Trial—Note of Issue—Motion Docket. 


At any time after the issues of fact are completed in any case by the 
service of complaint and answer or reply when necessary, as provided in 
title three, either party may cause the issues of fact to be brought on 
for trial, by serving upon the opposite party a notice of trial at least 
three days before any day provided by rules of court for setting causes 
for trial, which notice shall give the title of the cause as in the plead- 
ings, and notify the opposite party that the issues in such action will be 
brought on for trial at the time set by the court; and the party giving 
such notice of trial shall, at least three days before the day of setting 
such causes for trial file with the clerk of the court a note of issue con- 
taining the title of the action, the names of the attorneys and the date 
when the last pleading was served; and the clerk shall thereupon enter 
the cause upon the trial docket according to the date of the issue. In 
case an issue of law raised upon the pleading is desired to be brought 
on for argument, either party shall, at least three days before the day 
set apart by the court under its rules for hearing issues of law, serve 
upon the opposite party a like notice of trial and furnish the clerk of the 
court with a note of issue as above provided, which note of issue shall 
specify that the issue to be tried is an issue of law; and the clerk of the 
court shall thereupon enter such action upon the motion docket of the 
court. When a cause has once been placed upon either docket of the 
court, if not tried or argued at the time for which notice was given, it 
need not be noticed for a subsequent session or day, but shall remain 
upon the docket from session to session or from law day to law day until 
final disposition or stricken off by the court. The party upon whom 
notice of trial 1s served may file the note of issue and cause the action 
to be placed upon the calendar without further notice on his part. [L. 93, 
p. 416, § 35.] 


Cited in 17 Wash. 408; 18 Wash. 209; Wash. 628, 71 Pac. 196; Western Avenue, 
30 Wash. 629; 57 Wash. 291; 64 Wash. In re, 57 Wash. 290, 106 Pac. 901. 
338. When not an abuse of discretion to 
Notice of Trial, Necessity: See Reming- refuse to dismiss upon plaintiff’s failure 
ton’s Digest, Trial, § 6; Western Security to notice for trial for nearly two years 
Co. v. Lafleur, 17 Wash. 406, 49 Pac. 1061; after issues joined: Loving v. Maltbie, 
Spokane ete. Copper Co. v. Colfelt, 30 64 Wash. 336, 116 Pac. 1086. 


§ 320. Hearing—Trial of Issue. 

Either party, after the notice of trial, whether given by himself 
or the adverse party, may bring the issue to trial, and, in the absence 
of the adverse party, unless the court for good cause otherwise directs, 
may proceed with his case, and take a dismissal of the action, or a ver- 
dict or judgment, as the case may require. [L. 93, p. 417, 8 36.) 


§ 321. Pleadings—Time for Filing. 
All pleadings in any civil action shall be filed with the clerk of the 
court, on or before the day when the case is called for trial, or the day 
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when any application is made to the court for an order therein, and 
in case the moving party shall fail, or neglect to cause the pleadings to 
be filed with the clerk of the court as above required, the adverse party 
may apply to the court, without notice, for an order on such moving 
party to file such pleadings forthwith, and for a failure to comply with 
such order the court may order the cause dismissed unless good cause 
is shown for granting an extension of time within which to file such 
pleadings. [L. 93, p. 417, § 37.] - 


Cited in 15 Wash. 641; 22 Wash. 442; 
88 Wash. 171; 110 Wash. 256. 

FILING AND SERVICE: See Reming- 
ton's Digest, Plead., 5 140—143; Baldwin 
v. Baer, 10 Wash. 414, 39 Pac. 117; Mounts 
v. Goranson, 29 Wash. 261, 69 Pac. 740; 


Failure to serve a summons within 90 
days after filing the complaint, as pro- 
vided by this section, does not lose the 
cause of action; and service of a summons 
thereafter is the commencement of a new 
action dating from the day of service: 


Snohomish Land Co. v. Blood, 40 Wash. 
626, 82 Pac. 933; Sullivan's Estate, In re, 
40 Wash. 202, 82 Pac. 297, 111 Am. St. 
Rep. 895. 


State ex rel. Teeter v. Superior Court, 
110 Wash. 255, 188 Pac. 391. | 


CHAPTER IL 
TRIAL OF CIVIL ACTIONS. 


9822. Motion for Continuance—Allowance—Terms. 


A motion to continue a trial on the ground of the absence of evi- 
dence shall only be made upon affidavit showing the materiality of the 
evidence expected to be obtained, and that due diligence has been used 
to procure it, and also the name and residence of the witness or wit- 
nesses. The court may also require the moving party to state, upon 
affidavit, the evidence which he expects to obtain; and if the adverse 
party admit that such evidence would be given, and that it þe considered 
as actually given on the trial, or offered and overruled as improper, the 
trial shall not be continued. The court, upon its allowance of the 
motion, May impose terms or conditions upon the moving party. [Cf. L. 
54, p. 164, 9184; L. 69, p. 50, § 209; Cd. 81, § 205; 2 H. C., § 338.) 


Cited in 8 Wash. 726; 14 Wash. 581: 1062; State v. Vance, 29 Wash. 435. 70 
a =s = 34 Wash. 204; 49 Wash. 13; Pac. 34. l l 
ash. 29, Amendment of Pleadings: See Reming- 
Right to Con 


ton’s Digest, Contin., 
Buffalo Pitts Co., 39 
849; Wilson v. Sun 
Wash. 503, Ann. Cas. 1917B, 442, 148 Pac. 
774; National Bank of Commerce v. Gal. 
land, 14 Wash. 502, 45 Pac. 35. 


: , “ntinnance in General: See 
1 Digest, Contin., §2; Oregon 
J Dacres, 1 Wash. 195, 23 

De Catlin v. Harria, 7 Wash. 542, 
40 Paz i v. Hanna, 11 Wash. 676, 
W. T. 547; Sta D v. Territory, 1 


$$ 6, 7; Irwin v. 
Wash. 346, 81 Pac. 
Publishing Co., 85 


30 Pae. 147. Brooks, 4 Wash. 328, Proceedings to Take Depositions: Sce 
204, 37 Pa? State v. Murphy, 9 Wash. Remington's Digest, Contin., § 8; Hill v. 
Wek 3 420; State v. Boyce, 24 Hill, 42 Wash. 250, 84 Pac. 829; Strom 
* > 64 Pac 719; State v. Cham- v. Toklas, 78 Wash. 223, 138 Pac. 880. 

205 u Woon 339, 74 Pac. 557; Robert- Pendency of Proceedings for Discovery: 
Wright y Noo. 6 Wash. 156, 32 Pac. 1060; See Remington’s Digest, Contin, § 9; 
64, 80 Pae o. ern Pac. R. Co., 38 Wash. Steenstrup v. Toledo Foundry & Machine 
57, 60 Pac 58. State v. Harras, 22 Wash. Co., 66 Wash. 101, 119 Pac. 16, Ann. Cas. 


Wash. 182, 84 Ba Spokane v. Costello, 42 1913C, 427. 


v. Howard c. 652; Bank of Montreal Absence of Party: See Remington’s Di- 
Disabili » 44 Wash. 10, 86 Pae. 1115. gest, Contin., § 10; Puget Sound Mach. 
mington’ or Party or Counsel: See Depot v. Brown Alaska Co., 42 Wash. 681, 

Clellan eh Digest, Contin, $5; Me- 85 Pac. 671; Traynor v. White, 44 Wash. 

n, 18 Wash. 472, 51 Pas. 


560, 87 Pac. 823; Portland & Seattle R. 
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Co. v. Ladd, 47 Wash. 88, 91 Paec. 573; 
Nve v. Manley, 69 Wash. 631, 125 Pac. 
1009; Furman v. Bon Marche, 71 Wasa. 
238, 128 Pac. 210; Humphrey v. Mutual 
Life Ins. Co., 86 Wash. 672, 151 Pac. 100. 


Absence or Withdrawal of Counsel: See 
Remington’s Digest, Contin., §§11, 12; 
Skagit Railway & Lumber Co. v. Cole, 2 
Wash. 57, 25 Paec. 1077; Catlin v. Harris, 
7 Wash. 542, 35 Pac. 385; Zelinsky v. 
Price, 8 Wash. 256, 36 Pac, 28; McInnes 
v. Sutton, 35 Wash. 384, 77 Pac. 736; 
State v. Underwood, 35 Wash. 558, 79 
Pac. 863; Steenstrup v. Toledo Foundry 
& Machine Co., 66 Wash. 101, 119 Pac. 
16, Ann. Cas. 1913C, 427. 


See, also, Eberhart v. 
Wash, 158, 188 Pac. 17. 


Absence of Witness or Evidence—In 
General: See Remington’s Digcst, Contin., 
§ 13; Robertson v. Woolley, 6 Wash. 156, 
32 Pac. 1060; State v. Champoux, 33 
Wash, 339, 74 Pac. 557; Knapp v. Order 
of Pendo, 36 Wash. 601, 79 Pac. 209; Leg- 
horn v. Nydell, 39 Wash. 17, 80 Pac. 
833; Sholin v. Skamania Boom Co., 56 
Wash. 303, 105 Pac. 632, 28 L. R. A. 
(N. S.) 1053; Sorenson v. Danaher Lumber 
Co., 71 Wash. 38, 127 Pac. 586; Jones v. 
Jones, 96 Wash. 172, 164 Pae. 757. See, 
also, Eberhart v. Murphy, 110 Wash. 158, 
188 Paec. 17. 

he fact that the court compelled the 
accused in a criminal case to go to trial 
in the absence of some of his witnesses 
was not error, where no motion for a con- 
tinuance was made pursuant to the re- 
quirements of this section: State v. New- 
ton, 29 Wash. 373, 70 Pac. 31. 

It is not error to refuse a continuance 
to defendant asked for at 4:30 o’clock 
until the next day, in order to meet 
evidence of the plaintiff on reopening the 
cise for the purpose of introducing evi- 
dence not proper in rebuttal, where the 
defendants failed to make any showing 
pursuant to this section, but merely 
stated that their witnesses had been ex- 
cused and it would be necessary to hunt 
them up and consult with them: Gauthier 
v. Wood & Iverson, 49 Wash. 8, 94 Pac. 
654. 


Murphy, 110 


Probability of Securing Testimony 
of Absent Witness: See Remington's 
Digest, Contin., §14; State v. Wilson, 9 
Wash. 218, 37 Pac. 424; Wright v. North- 
ern Pac. R. Co., 38 Wash. 64, 80 Pac. 197. 
Competency or Materiality: See 
Remington’s Digest, Contin., §15; Ward 
v. Moorey, 1 W. T. 104; State v. Craemer, 
12 Wasb. 217, 40 Pac. 944; Jackson v. 
Mercantile Mut. Fire Ins. Co., 45 Wash. 
244, 88 Pac. 127. 


Cumulative or Impeaching Eyi- 
dence: See Remington’s Digest, Contin., 
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$ 16; State v. Brooks, 4 Wash. 328, 30 
Pac. 147; State v. Boyce, 24 Wash. 514, 
64 Pac. 719; Magys v. Morgan, 30 Wash. 
604, 71 Pac. 188; Benson v. Hamilton, 
34 Wash. 201, 75 Pac. 805; Creech v. 
Aberdeen, 44 Wash. 72, 87 Pac. 44, 12 
Ann. Cas. 370; Maloney v. Stetson & 
Post Mill Co., 46 Wash. 645, 90 Pae. 
1046; Hill v. Arthur, 103 Wash. 187, 173 
Pac. 1092. 

Diligence: See Remington’s Digest, 
Contin., § 18; Roeder v. Brown, 1 W. T. 
112; State v. Brooks, 4 Wash. 328, 30 Pac. 
147; Maggs v. Morgan, 30 Wash. 604, 
71 Pac. 188; Oregon R. & Nav. Co. v. 
Dacres, 1 Wash. 195, 23 Pac. 415; Juch 
v. Hanna, 11 Wash. 676, 40 Pac. 341: 
State v. Craemer, 12 Wash. 217, 40 Pace. 
944; State v. Hutchinson, 14 Wash. 580. 
45 Pac. 156; Fruitland Irr. Co. v. Smith, 
54 Wash. 185, 102 Pac. 1031; La Bee v. 
Sulton Logging Co., 59 Wash. 341, 109 
Pae. 1023; State v. O’Brien, 66 Wasb. 
219, 119 Pac. 609; State ex rel. Tanner 
v. Northwestern Investment Co., 70 Wash. 
381, 126 Pac. 895; Reser v. La Bude, 103 
Wash. 228, 173 Pae. 1093. See, also, 
Eberhart v. Murphy, 110 Wash. 158, 188 
Pac. 17. 


Surprise at Trial—In General: Sce Rem- 
ington’s Digest, Contin., §19; Juch v. 
Hanna, 11 Wash. 676, 40 Pac. 341; Vul- 
ean Iron Works v. Burrell Constr. Co., 
39 Wash. 319, 81 Pac. 836; O’Neil v. 
Lindsey, 41 Wash. 649, 84 Pac. 603; 
Perolin Co. v. Young, 65 Wash. 300, 118 
Pac. 1. ö 


Grounds for Oontinuance—Indorsement 
of Names of Witnesses on indictment and 
addition of new names: See Remington's 
Digest, Crim. Law, § 192; State v. Bokien, 
14 Wash. 403, 44 Pac. 889; State v. Kelly, 
14 Wash. 702, 45 Pac. 38; State v. Everett, 
14 Wash. 574, 45 Pae. 150; State v. 
Holedger, 15 Wash. 443, 46 Pac. 652; 
State v. Carpenter, 56 Wash. 670, 106 
Pac. 206; State v. McCaskey, 97 Wash. 
401, 166 Pac. 1163. 

For text treatment of “Trial,” see 
26 R. ©. L. 1008. 


Imposition of terms on granting con- 
tinuance. Ann. Oas. 1913A, 306. 


Continuance to procure witness who 
is beyond the jurisdiction. L. B. 
A. 1918E, 527. 


Presence of witnesses at trial as cur- 
ing error in denying motion for 
continuance on ground of absent 
witnesses, 2 A. R. (N. 8.) 721. 


Application for continuance as waiver 
of right to dismissal because of 
plaintiff’s failure to furnish security 
for costs. 8 A. L. B. 1528. 

War conditions as ground for con 
tinuance. 3 A. L. R. 333. 


TRIAL OF CIVIL ACTIONS. 


§ 323. Impaneling Jury. 
When the action is called for trial, the clerk shall prepare separate 
ballots containing the names of the jurors summoned who have appeared 
and not been excused, and deposit them in a box. He shall then draw 
from the box twelve names, and the persons whose names are drawn 
shall constitute the jury. If the ballots become exhausted before the 
jury is complete, or if from any cause a juror or jurors be excused or 
discharged, the sheriff, under the direction of the court, shall summon 
from the bystanders, citizens of the county, as many qualified persons 
as may be necessary to complete the jury. Whenever it shall be requisite 
for the sheriff to summon more than one person at a time from the 
bystanders or body of the county, the names of the talesmen shall be 
returned to the clerk, who shall thereupon write the names upon separate 
ballots and deposit the same in the trial-jury box, and draw such bal- 
lots separately therefrom, as in the case of the regular panel. The jury 
shall consist of twelve persons, unless the parties consent to a less num- 
ber. The parties may consent to any number not less than three, and 
such consent shall be entered by the clerk on the minutes of the trial. 
[Cf. L. 54, p. 164, § 185; L. 69, p. 51, § 210; Cd. 81, § 206; 2 H. C., 
$ 339. } 
Cited in 6 Wash. 187; 12 Wash. 180; 


Unap, II) 324 


panel, the sheriff being present, and, so 


17 Wash. 550; 19 Wash. 59; 22 Wash. 133; 
40 Wash. 584; 82 Wash. 289. 

Under this section, when the jury list 
has become exhausted before the comple- 
tion of a jury, jurors may be summoned 
from the bystanders, even if some of 
those drawn may have failed to appear: 
State v. Holmes, 12 Wash. 169, 40 Pac. 
735, 41 Pac. 887, 

This Section does not confer the right to 

try criminal cage by a jury of less than 
Welve persons: St 7. Ellis, 22 Wash, 
129, 60 Pac. 136. 

Designation, Identity and Residence: 
See Remington's Digest, Jury, §§ 27-1, 28; 
State v. Newcomb, 58 Wash. 414, 109 
Pac. 355; Clarke V. Territory, 1 W. T. 68. 
eas the court orders the United 
— marshal to summon a talesman 
rom the dystan ders to fill an exhausted 


§ 324. Challenges Kind and Number. 


y may challenge the jurors, but when there are several 
r side, they shall join in a challenge before it can be 
allenge shall be to individual jurors, and be peremptory 
Each party shall be entitled to three peremptory chal- 


Either part 
parties on ei the 
made. The ch 
or for cause. 


far as the record shows, not disqualified, 
and defendant objects, but fails to chal- 
lenge the juror, and the juror is not 
shown to be unfit to try the cause, it is 
error without prejudice: Meeker v. Gar- 
della, 1 Wash. 139, 23 Pac. 837. 


Under this section, when the jury list 
has become exhausted before the comple- 
tion of a jury, jurors may be summoned 
from the bystanders, even if some of 
those drawn may have failed to appear, 
as the presumption is that they had been 
properly excused by the court: State v. 
Holmes, 12 Wash. 169, 40 Pac. 735, 41 
Pac. 887. 


For text treatment of “Jury,” see 16 
R. ©. L. 176. 

Bias or misconduct of officer summon- 
ing jurors as ground for challenge 
to panel. Ann. Cas, 1916A, 693. 


lenges. [L. 54, p. 165, § 186; Cd. 81, § 207; 2 H. C., § 340.) 


Cited in 50 
Wash. 39. 
1 Challenges —Joinder of Sev- 
Turvy 159.1. 0 ee Remington's Digest, 
50 Wash 95 -olf ax Nat. Bank v. Davis, 
t; Crandal 96 Pae, 823. 16 Ann. Cas. 
7 J. randall v. Puget Sound Tr. L. & 

Co., 77 Wash. 37, 137 Pac. 319. 


Wash. 93; 52 Wash. 231; 77 
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An abutting owner having a separate 


trial in condemnation proceedings is not 
entitled to exercise separate challenges: 
Manhattan Bldg. Co. v. Seattle, 52 Wash. 
226, 100 Pac. 330. 


Right and manner of exercise of per- 
emptory challenges by joint parties 
in civil cases. 16 Ann, Oas. 265; 
Ann. Cas. 1917 E, 461. 
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8325. Peremptory Challenges, Defined. 

A peremptory challenge is an objection to a juror for which no 
reason need be given, but upon which the court shall exclude him. 
[L. ’69, p. 51, § 212; Cd. 81, § 208; 2 H. C., § 34L] 


§ 326. Challenge for Cause, Defined. 
A challenge for cause is an objection to a juror, and may be either,— 
1. General; that the juror is disqualified from serving in any action; or 
2. Particular; that he is disqualified from serving in the action on trial. 


IL. 69, p. 51, § 213; Cd. 81, § 209; 2 H. C., § 342.) 


Cited in 14 Wash. 411. 


§ 327. General Causes of Challenge. 


General causes of challenge are 


1. A conviction for a felony; 


2. A want of any of the qualifications prescribed by law for a juror; 
3. Unsoundness of mind, or such defect in the faculties of the mind 
or organs of the body as renders him incapable of performing the duties 


of a juror. 


Challenges to the Polls for Cause 
Grounds: See Remington’s Digest, Jury, 
§56; Horst v. Silverman, 20 Wash. 233, 
55 Pac. 52, 72 Am. St. Rep. 97; State v. 
Lewis, 31 Wash. 75, 71 Pac. 778; State v. 
Miller, 78 Wash. 268, 138 Pac. 896. 


[L. 69, p. 52, §214; Cd. 81, §210; 2 H. C., 8 343.) 


Making and Sufficiency: See Rem- 
ington’s Digest, Jury, 557; McAllister 
v. Territory, 1 W. T. 360; State v. Biles, 
6 Wash. 186, 33 Pac. 347. 


§ 328. Previous Service Within One Year. 


It shall be sufficient cause of challenge to any juror called to be 
sworn in any cause, that he has been summoned upon an open venire and 
attended said court as a Juror at any session of said court held within 
one year prior to the time of such challenge; or that he has been sum- 
moned from the bystanders or body of the county, and has served as juror 
in any cause, upon such summons, within one year prior to the time of 


such challenge. 


L. 91, p. 88, §11; 2 H. C. §66.] 


For the first part of this section, see supra, § 111. 


Prior Service as Juror: See Remington's 
Digest, Jury, §§ 43, 44; State v. Hall, 
24 Wash. 255, 64 Pac. 153; State v. Van 
Waters, 36 Wash. 358, 78 Pac. 897; State 
v. Barnes, 54 Wash. 493, 103 Pac. 792, 
23 L. R. A. (N. S.) 932; State v. Austin, 
83 Wash. 444, 145 Pac. 451. 


Religious affiliations as affecting com- 
petency of juror. 17 Ann. Cas, 
343; 25 L. R. A. (N. 8.) 992. 


Relationship of juror to witness as 
constituting disqualification of juror. 
Ann Cas. 1912B, 1060. 


Relationship to stockholder of cor- 
porate party as disqualifying juror, 
21 Ann. Cas. 642. 


Prejudice as to business of party to 
action as disqualifying juror. 20 
Ann, Cas. 1312. 


Prejudice against race or color of 
party to action as disqualifying 
juror, Ann. Oas. 1912B, 969; Ann. 
Cas. 1917C, 1167. 


Interest or bias sufficient to dis- 
qualify juror in eminent domain 
proceeding. 5 Ann. Cas. 923. 


Sympathy for laboring men generally 
as sufficient ground for challenge 
for cause. Ann. Oas. 1913 A, 1279. 

Sympathy for plaintiff in action for 
personal injuries as bias sufficient 
to constitute disqualifleation. Ann. 
Cas. 1912B, 1183. 
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§ 329. Particular Causes of Challenge. 


Particular causes of challenge are of two kinds: 

1. For such a bias as, when the existence of the facts is ascertained, 
in judgment of law disqualifies the juror, and which is known in this 
code as implied bias; 

2 For the existence of a state of mind on the part of the juror in 
reference to the action, or to either party, which satisfies the trier, in 
the exercise of a sound discretion, that he cannot try the issue impartially 
and without prejudice to the substantial rights of the party challenging, 
and whieh is Known in this code as actual bias. [L. 69, p. 52, § 215; 
Cd. 81, §211; 2 H. C., § 344. 

Cited in 3 Wash. 104; 30 Wash. 141; 46 Wash. 411. 


& 330. Implied Bias, Defined. 
A challenge for implied bias may be taken for any or all of the 
following causes, and not otherwise :— 

1. Consanguinity or affinity within the fourth degree to either party; 

2. Standing in the relation of guardian and ward, attorney and client, 
master and servant, or landlord and tenant, to the adverse party; or 
being a member of the family of, or a partner in business with, or in the 
employment for wages of the adverse party; or being surety or bail in 
the aetion called for trial, or otherwise, for the adverse party. 

3. Having served as a juror on a previous trial in the same action. 
or in another action between the same parties for the same cause of 
action, er in a criminal action by the state against either party upon 
substantially the same facts or transaction; 

4. Interest om the part of the juror in the event of the action, or the 
principal question involved therein, excepting always the interest of the 
Juror a8 a member or citizen of the county or municipal corporation. 
[CÈ L. 54, p. 165, 187; L. 69, p. 52, § 216; Cd. 81, § 212; 2 H. C., § 345. 

Cited in 3 Wash. 103; 24 Wash. 524; 30 Business Connection or Transactions 
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Wash. 637. 


COMPETENC 
LENGES ANo „OE JURORS, CHAL- 


3 Remington’s Digest, Jury, 
; State v. Stentz, 30 Wash. 134, 70 
Pae, 241, 63 L. R. A. 807. 


Pecuniary Interest—Citizen or Tax- 


3 p Mun ty: See Remington’s 
County 8 Wass, 41; Rathbun v. Thurston 
| l a i 


ash, 288, 41 Pac. 126. 
1. Challenge for Actual Bias. 


D OBJECTIONS—Witness . 


With Party or Attorney: See Reming- 
ton’s Digest, Jury, § 42; State v. Coella, 
3 Wash. 99, 28 Pac. 28; State v. Boyce, 
24 Wash. 514, 64 Pac. 719; McCorkle v. 
Mallory, 30 Wash. 632, 71 Pac. 186; 
State v. Lewis, 31 Wash. 75, 71 Pac. 
778; Swope v. Seattle, 36 Wash. 113, 78 
Pac. 607. 


Right to interrogate juror on voir 
dire as to prejudice for or against 


particular class of witnesses. 1 
A. L. R. 1688. 


the 4 challenge for actual bias may be taken for the cause mentioned in 


second 8 
on the trial 
— 

eard or rea 

challenge, dal 
mat th 
partially. 


ubdivision of section three hundred and twenty-nine. 

Of such challenge, although it should appear that the juror 

ged has formed or expressed an opinion upon what he may have 

„ Such opinion shall not of itself be sufficient to sustain the 

Sut the court must be satisfied, from all the circumstances. 

© Juror cannot disregard such opinion and try the issue im- 
LL. 69, p. 53, § 217; Cd. 81, § 213; 2 H. C., § 346.] 
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Cited in 3 Wash. 104; 8 Wash. 15; 14 
Wash. 411. 


Bias and Prejudice: Sec Remington’s 
Digest, Jury, §45; Stinson v. Sachs, 8 
Wash. 391, 36 Pac. 287; State v. Boyce, 
24 Wash. 514, 64 Pac. 719; Denham v. 
Washington Water P. Co., 38 Wash. 354, 
80 Pae. 546; State v. Gohl, 46 Wash. 
408, 90 Pac, 259; State v. Montgomery, 
57 Wash. 192, 106 Pac. 771; Beach v. 
Seattle, 85 Wash. 379, 148 Pac. 39; 
State v. Sullivan, 97 Wash. 639, 166 
Pae. 1123. See, also, State v. Lathrop, 
112 Wash. 560, 192 Pae. 950. 

Formation and Expression of Opinion as 
to Cause: Sce Remington’s Dive.t, Jury, 
§46; State v. Gile, 8 Wash. 12, 35 Pac, 
417; State v. Krug, 12 Wash. 288, 41 
Pac. 126; State v. Straub, 16 Wash. 111, 
47 Pac. 227; State v. Moody, 18 Wash. 
165, 51 Pac. 356; State v. Lattin, 19 
Wash. 57, 52 Pac. 314; State v. Royse, 
24 Wash. 440, 64 Pac. 742; Heasley v. 
Nichols, 38 Wash. 485, 80 Pac. 769; 
State v. Swafford, 88 Wash. 659, 153 
Pac. 1056. 


From Rumor and Newspaper Re- 
ports: See Remington’s Digest, Jury, 
§47; Rose v. State, 2 Wash. 310, 26 Pae. 
264; State v. Gile, 8 Wash. 12, 35 Pac. 
417; State v. Murphy, 9 Wash. 204, 37 
Pac. 420; State v. Wilcox, 11 Wash. 215, 
39 Pac. 368; State v. Carey, 15 Wash. 
549, 46 Pac. 1050; State v. Royse, 24 
Wash. 440, 64 Pac. 742; State v. Boyce, 
24 Wash. 514, 64 Pac. 719; State v. Far- 
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ris, 26 Wash. 205, 66 Pac. 412; State v. 
Croney, 31 Wash. 122, 71 Paec. 783. 
Influence of Opinion on Verdict: 
See Remington’s Digest, Jury, § 48; Rose 
v. State, 2 Wash. 310, 26 Pac. 264; 
State v. Coella, 3 Wash. 99, 28 Pac. 28; 
State v. Coella, 8 Wash. 512, 36 Pac. 474; 
State v. Rutten, 13 Wash. 203, 43 Pae, 
30; State v. Harras, 22 Wash. 57, 60 
Pac. 58; State v. Riley, 36 Wash. 441, 
78 Pac. 1001; State v. Kinney, 45 Wash. 
165, 87 Pace. 1123. 


Personal Opinions and Oonscientious 
Scruples: See Remington’s Digest, Jury, 
$ 49; State v. Croney, 31 Wash. 122, 71 
Pac. 783; State v. Ware, 53 Wash. 526, 
109 Pac. 359. 

Particular Defenses: See Reming- 
ton’s Digest, Jury, §50; State v. Royse, 
24 Wash. 440, 64 Pac. 742; State . 
Croney, 31 Wash. 122, 71 Pac. 783. 
Weight and Effect of Evidence: 
See Remington’s Digest, Jury, §51; State 
v. Everett, 14 Wash. 574, 45 Pac. 150. 
Punishment Prescribed for Of- 
fense: See Remington's Digest, Jury, 
§52; State v. Boyee, 24 Wash. 514, 64 
Pac. 719. 


Waiver of Right to Object or Challenge: 
See Remington’s Digest, Jury, § 53; State 
v. Lewis, 31 Wash. 75, 71 Pac. 778; State 
v. Clark, 34 Wash. 485, 76 Pac. 98, 101 
Am. St. Rep. 1006; Heasley v. Nichols, 38 
Wash. 485, 80 Pac. 769; State v. Jahns, 61 
Wash. 636, 112 Pac. 747. 


§ 332. Exemption not Cause of Challenge. 
An exemption from service on a jury shall not be cause of challenge, 


but the privilege of the person exempted. 


§214; 2 H. C., 8 347. 


L. 69, p. 53, §218; Cd. 81, 


§ 333. Peremptory Challenges, How Taken. 


The jurors having been examined as to their qualifications, first by 
the plaintiff and then by the defendant, and passed for cause, the per- 
emptory challenges shall be conducted as follows, to wit :— 


The plaintiff may challenge one, and then the defendant may chal- 


lenge one, and so alternately until the peremptory challenges shall be 
exhausted. The panel being filled and passed for cause, after said chal- 
lenge shall have been made by either party, a refusal to challenge by 
either party in the said order of alternation shall not defeat the adverse 
party of his full number of challenges, but such refusal on the part of 
me plaintiff to exercise his challenge in proper turn shall conclude him 
as to the jurors once accepted by him, and if his right be not exhausted, 
nis further challenges shall be confined, in his proper turn, to talesmen 
only. [L. 69, p. 53. § 219; Cd. "81, § 215; 2 H. C., § 348. 


Cited in 8 Wash. 305, 307; 15 Wash. 
203; 29 Wash. 462. 


Order and Exhaustion of Challenges: 


See Remington’s Digest, Jury, § 60; State 
v. Eddon, 8 Wash. 292, 36 Pac. 139; 
Poncin v. Furth, 15 Wash. 201, 46 Pac. 
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241; State v. Vance, 29 Wash. 135, 70 
Pac, 34; Creech v. Aberdeen, 44 Wash. 


72, 87 Pac. 44, 12 Ann. Cas. 370. 


§ 334. Order of Taking Challenges. 
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Time of exercise of right of per- 
emptory challenge. 19 Ann. Cas. 


166. 


The challenges of either party shall be taken separately in the fol- 
lowing order, including in each challenge all the causes of challenge be- 


longing to the same class :— 
1. For general disqualification; 
2. For implied bias; 
3. For actual bias; 


4 Peremptory. IL. 69, p. 53, § 220; Cd. 81, § 216; 2 H. C., 8 349.] 


Cited in 30 Wash. 141. 


8335. Trial and Exceptions to Challenges. 


The challenge may be excepted to by the adverse party for insuffi- 
ciency, and if so, the court shall determine the sufficiency thereof, assum— 


ing the facts alleged therein to be true. 


Thè challenge may be denied 


by the adverse party, and if so, the court shall try the issue, and de- 


termine the law and the facts. 
H. C., § 350.) 


Examination of Juror: See Remington'e 
Digest, Jury, §58; Northern Pac. R. R. 
60. v. Holmes, 3 W. T. 202, 14 Pac. 688; 
White v. Territory, 1 Wash. 279, 24 Pac. 
447; State v. Bokien, 14 Wash. 403, 44 
Pae. 889; State v. Holedger, 15 Wash. 
443, 46 Pac. 652; Horst v. Silverman, 20 
8 233, 55 Pac. 52, 72 Am. St. Rep. 
97; State v. Royse, 24 Wash. 440, 64 Pac. 
742; State v. Boy ee, 24 Wash. 514, 64 
ge ig State v. Croney, 31 Wash. 122, 
A 1 Abby v. Wood, 43 Wash. 
Wash ae. State v. Marfaudille, 48 
1 Pac. 939, 15 Ann. Cas. 584, 
endent Ag on ee ee ee 
a 101 ve Paving Co., 52 Wash. 
8 ac. 367; State v. Elliott, 68 

603, 123 Pac. 1089. 

ence: See KRemington's Digest, 
Jury, 158.1; State v. Phillips, 65 Wasu. 


L. 69, p. 53, § 221; Cd. 81, 8217; 2 


324, 118 Pac. 43; State v. Cohen, 72 
Wash. 109, 129 Pac. 891. 


Trial and Determination: See Reming- 
ton's Digest, Jury, §59; White v. Ter- 
ritory, 3 W. T. 397, 19 Pac. 37; State v. 
Coella, 3 Wash. 99, 28 Pac. 28; Piper v. 
Spokane, 22 Wash. 147, 60 Pac. 138. 


Objections and Exceptions: See Reming- 
ton's Digest, Jury, § 62; State v. Moody, 
7 Wash. 395, 35 Pac. 132; State v. Me- 
Cann, 16 Wash. 249, 47 Paec. 443, 49 Pac. 
216; State v. Rutten, 13 Wash. 203, 43 
Pac. 30; State v. Stentz, 30 Wash. 134, 
70 Pac. 241, 63 L. R. A. 807; State v. 
Carey, 15 Wash. 549, 46 Pac. 1050; State 
v. Champoux, 33 Wash. 339, 74 Pac. 557. 

Right to ask hypothetical question in 


examining juror on voir dire. Ann. 
Cas. 1913D, 680. 


9386. Trial of Challenge — Rules Governing. 


Upon the trial of a challenge, the rules of evidence applicable to 
testimony offered upon the trial of an ordinary issue of fact shall 
kovern. The juror challenged, or any other person otherwise competent, 


may be exam 
termined to b 
shall be allow 
determined or 


N 222. Cd. 81, $ 218; 


ined as a witness by either party. If a challenge be de- 
e sufficient, or found to be true, as the case may be, it 
ed, and the juror to whom it was taken excluded; but if 

found otherwise, it shall be disallowed. 
2 H. C., §351.] 


[L. 69, p. 54, 


§ 337. Challenge, Exception and Denial may be Oral. 
The Challenge, the exception and the denial may he made orally. 


The judge of 


343 


the court shall note the same upon his minutes, and the 
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substance of the testimony on either side. [L. 69, p. 54, § 233; Cd. 81 
§ 219; 2 H. C., 8 352.] | 


§ 338. Oath of Jurors. 

As soon as the number of the jury has been completed, an oath ot 
affirmation shall be administered to the jurors, in substance, that they 
¿nd each of them will well and truly try the matter in issue between 
the plaintiff and defendant, and a true verdict give, aceording to 
the law and evidence as given them on the trial. [L. 69, p. 54, § 224; 
Cd. 81, § 220; 2 H. C., § 353.] 

See infra, § 2143, oath to jury in criminal cases. 


$339. Manner of Conducting Trials—Statements of Counsel—Charging 
Jury—Written Instructions. 
When a jury has been sworn, the trial shall proceed in the follow- 
ing manner :— 

(1) The plaintiff shall briefly state the cause of action and the evidence 
by which he expects to sustain it. The defendant may in like manner 
state the defense, and the evidence he expects to offer in support thereof, 
but nothing in the nature of comments or argument shall be allowed in 
opening a case. It shall be optional with the defendant whether he 
states his case before or after the close of the plaintiff’s evidence. 

(2) The plaintiff, or the party upon whom rests the burden of proof 
in the whole action, must first produce his evidence; the adverse party 
will then produce his evidence. 

(3) The parties then will be confined to rebutting evidence, wrens 
the court shall consider that justice requires that evidence in the original 
case may then be offered. 

(4) The court must reduce the charge to be given the jury to writing, 
and at the conclusion of the evidence he shall read his written charge 
te the jury. Either party may request such instructions as he deems 
material to the case, and the court may hear them upon the propriety of 
the requested instructions before finally settling the charge that he will 
give. If a stenographer shall be in attendance upon the trial of the 
cause, the court shall have the right to dictate the charge he desires 
to give to such stenographer, and to have the stenographer reduce the 
same to writing for him and a copy for each of the parties plaintiff and 
defendant. And the cost thereof shall be taxed as other costs in the 
action. When the charge shall have been given by the court, the plain- 
tiff, or party having the burden of proof, may, by himself, or one coun- 
sel, address the court and jury upon the law and facts in the case, after 
which the adverse party may address the court and jury in like manner, 
by himself and one counsel or by two counsel, and be followed by the 
party or counsel of the party first addressing the court. No more than 
two speeches on behalf of the plaintiff or defendant shall be allowed. 
After the argument shall have been concluded, the jury shall retire to 
consider their verdict, and shall take with them to the jury-room, among 
other matters proper to be taken to their jury-room for further con- 
sideration by them, the written charge given them by the court. Either 
party, at any time before the hearing of a motion for a new trial may 
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except to the instructions given by the court, or any part thereof. [I. 
09, p. 184, Sl. Cf. L. 69, p. 54, § 225; Cd. 81, § 221; 2 H. C., § 354; 


L. 03, p. 119, 8 1.) 


Cited in 1 Wash. 148; 2 Wash. 366; 3 
Wash. 114; 4 Wash. 214; 9 Wash. 544; 15 
Wash. 535; 28 Wash. 176; 30 Wash. 253; 
31 Wash. 19; 32 Wash. 571; 37 Wash. 115; 
50 Wash. 313; 51 Wash. 125; 59 Wash. 
687; 62 Wash. 638; 63 Wash. 400; 68 
Wash. 600, 679; 70 Wash. 135, 137; 71 
Wash. 203, 459; 74 Wash. 282; 75 Wash. 
439; 82 Wash. 80, 622; 83 Wash. 646; 87 
Wash. 307; 106 Wash. 682; 109 Wash. 93. 


Trial of Causes Together: See Reming- 
ton’s Digest, Trial, § 2; Harrington v. 
Miller, 4 Wash. 808, 31 Pac. 325. 

Separate Trials in Same Cause: See 
Remington's Digest, Trial, § 3; Seattle & 
M. R. Co. v. State, 7 Wash. 150, 34 Pac. 
551, 38 Am. St. Rep. 866, 22 L. R. A. 
217; State v. Mason, 19 Wash. 94, 52 
Pac. 525; Tacoma v. Bonnell, 58 Wash. 
593, 109 Pac. 60. 


Remarks and conduct of judge 
Progress of trial, as comment on 
when prejudicial and when not: See 
ington's 
cited. 

RECEPTION OF EVIDENCE—INTRO- 
DUCTION, OFFER AND ADMISSION 
OF EVIDENCE IN GENERAL—Neces- 
and Scope of Proof: See Remington’s 
Digest, §§ 15, 16; Schlotfeldt v. 
Bull, 18 Wash. 64, 50 Pac. 590; Wheeler, 
Osgood & Co. v. Ralph, 4 Wash. 617, 30 
Pac. 709; Northern Pacific Ry. Co. v. 
Miller, 20 Wash. 21, 54 Pac, 603. See, 
also, Woolworth Co. v. Seattle, 104 Wash. 
629, 177 Pac. 664. 


Introduction of Documentary Evidence: 
See Remington's Digest, Trial, 3 18; 
Barnes v. Gerberg, 27 Wash. 126, 67 
Pac. 568; Craver v. Mossbach, 57 Wash. 
662, 107 Pae. 1037, 109 Pac. 1016 ; Palmer 
v. Harker, 91 Wash. 683, 158 Pac. 1017. 

also, Proctor v. Appleby, 110 Wash. 
403, 188 Pac. 481. 

Withdrawal of exhibits: McLean v. 

York, 110 Wash. 566, 188 Pac. 799. 


and Exclusion of Witnesses: 

See Remington’s Digest, Trial, 3 19: 

Griffith v. Ridpath, 38 Wash. 540, 80 

Pae. 820; Hendelman v. Kahan, 50 Wash. 

247, 97 Pac. 109; Wiles v. Northern Pac. 
Co., 66 Wash. 337, 119 Pae. 810. 


during 
facts, 
Rem- 
Digest, Trial, §14, and cases 


: Armstrong, 
51, 79 Pace, 490; State v. 
Wash. 629, 82 Pac. 873; State 
43 Wash. 278, 86 Pac. 590. 


Proof: See Remington's Digest, 


llomaki, 40 
v. Dalton, 

Offer of 
Trial, 3 20; Kennedy v. Currie, 3 Wash. 


442, 28 Pac. 1028; Nason v. Northwestern 
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Milling ete. Co., 17 Wash. 142, 49 Pac. 
235; Mae Dermid v. Seattle, 93 Wash. 167. 


160 Pac. 290; Godefroy v, Hupp, 93 
Wash. 371, 160 Page. 1056, Ann. Cas. 
1918K, 494; Mogelberg v. Calhoun, 94 


Wash. 662, 163 Pac. 29; Deitchler v. Ball, 
99 Wash. 483, 170 Pac. 123. See, also, 
Van Delinder v. Richmond, 112 Wash. 
191, 191 Pae. 850. | 
Prejudicial Effect of Admission of 
Evidence: See Remington’s Digest, Trial, 
$22; Marsh v. Wade, 1 Wash. 538, 20 
Pac. 578; Woo Dan v. Seattle E. R. & 
P. Co., 5 Wash. 466, 32 Pac. 103: Crane 
v. Dexter Horton & Co., 5 Wash. 479. 
32 Pac. 223; Lewis v. McReavy, 7 Wash. 
294, 34 Pac. 832; Fairhaven v. Cowgill, 
8 Wash. 686, 36 Pac. 1093; Sehwede v. 
Hemrich, 29 Wash. 124, 69 Pac. 643; 
Powell y. Nolan, 27 Wash. 318, 67 Pae. 
712, 68 Pac. 389; Earles v. Bigelow, 7 
Wash. 581, 35 Pac. 390; Keating v. Pacific 
Steam Whaling Co., 21 Wash. 415, 58 
Pac. 224. 
Exclusion of Improper Evidence: See 
Remington’s Digest, Trial, § 23; Lyts v. 
Keevey, 5 Wash. 606, 32 Pac. 534; Davis 
v. Hincheliffe, 7 Wash. 199, 34 Pac. 915. 
Cumulative Evidence in General: See 
Remington’s Digest, Trial $ 24; Cogswell 
v. West St. & N. E. El. Co., 5 Wash. 
46, 31 Pac, 411; Ramage v. Littlejohn, 17 
Wash. 386, 49 Pac. 486; Elster v. Seattle, 
18 Wash. 304, 51 Pac. 394; Seattle v. 
Griffith Realty & Bk. Co., 28 Wash. 605, 
68 Pac. 1036. Sce, also, Borg v. Bring- 
hurst, 105 Wash. 521, 178 Pac, 450; 
West Marginal Way, Seattle, In re, 109 
Wash. 116, 186 Pace. 644; Sound Timber 
Co. v. Danaher Lbr. Co., 112 Wash, 314, 
192 Pac. 941. 


Rest Number of Witnesses: See 
Remington’s Digest, Trial, § 25; Swope v. 
Seattle, 36 Wash. 113, 78 Pac. 607; Man- 
hattan Bldg. Co. v. Seattle, 52 Wash. 226, 
100 Pac. 330; Johnsen v. Johnsen, 78 
Wash. 423, 139 Pac. 189, 1200: Mogelberg 
v. Calhoun, 94 Wash. 662, 163 Pac, 29. 

Scope of Evidence in Chief: See Rem- 
ington’s Digest, Trial, §28; Malstrom v. 
Northern Pac. R. Co., 20 Wash. 195, 55 
Pac. 38; Sandquist v. Independent Tel. 
Co., 38 Wash. 313, 80 Pac. 539. 


Scope of Evidence in Rebuttal: See 
Remington's Digest, Trial, § 29; White v. 
Territory, 1 Wash. 279, 24 Pae. 447: 
Klepsch v. Donald, 8 Wash. 162, 35 Pac. 
621; Rawson v. Ellsworth, 13 Wash. 667, 
43 Pac. 934: State y. Klein, 19 Wash. 
268, 53 Pac. 364; State v. Nelson, 13 
Wash. 523, 43 Pac. 637; Croft v. North- 
western Steamship Co., 20 Wash. 175, 54 
Pac. 42; Crooker v, Pacific Lounge etc. 
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Co., 34 Wash. 191, 75 Pac. 632; Williams 
v. Spokane Falls & N. R. Co., 42 Wash. 
597, 84 Pac. 1129; Kimble v. Stackpole, 
60 Wash. 35, 110 Pac. 677, 35 L. R. A. 
(N. S.) 148; Gardner v. Spalt, 86 Wash. 
Ai 149 Pae. 647. See, also, Haskell v. 
Carlisle Packing Co., 105 Wash. 368, 177 
Pac. 780; Sound Timber Co. v. Danaher 
Lbr. Co., 112 Wash. 314, 192 Pac. 941. 


Scope of Rebuttal in Criminal Cases: 
See Remington’s Digest, Crim. Law, § 229; 
leonard v. Territory, 2 W. T. 381, 7 
Pac. 872; State v. Payne, 6 Wash. 563, 
34 Pac. 317: State v. Nordstrom, 7 Wash. 
506, 35 Pac. 382; State v. Burton, 27 
Wash. 528, 67 Pac. 1097; State v. Ripley, 
32 Wash. 182, 7 72 Pae. 1036; State v. Car- 
penter, 32 Wash. 254, 73 Pae. 357; 
State v. Fetterly, 33 Wash. 599, 74 Pac. 
810: State v. Armstrong, 37 Wash. 51, 
79 Pac. 490; State v. McPhail, 39 Wash. 
199, 81 Pac. 683; State v. Belknap, 44 
Wash. 605, 87 Pac. 934; State v. Con- 
stantine, 48 Wash. 218, 93 Pac. 317; State 
v. Mallahan, 66 Wash. 21, 118 Pac. 898; 


Seattle v. Smythe, 97 Wash. 351, 166 
Pac. 1150, L. R. A. 1918A, 228. See, 
also, State v. Walker, 104 Wash. 472, 


176 Pac. 315. 


Withdrawal of Evidence: See Reming- 
ton’s Digest, Trial, §26; Johnson v. San 
Juan Fish & Pack. Co., 31 Wash, 238, 71 
Pac. 787; Yakima Valley Bank v. Me- 
Allister, 37 Wash. 566, 79 Pac. 1119, 107 
Am. St. Rep. 823, 1 L. R. A. (N. B.) 
1075 

ORDER OF PROOF, REBUTTAL AND 
REOPE? 
in General: See Remington’s Digest, Trial, 
$27; McKenzie v. Oregon Imp. Co., 5 
Wash. 409, 31 Pac. 748; Van Horn v. New 
Western Shingle Co., 54 Wash. 117, 103 
Pac. 42. 


In Criminal Cases: See Remington’s 
Digest, Crim. Law, § 227; Yelm Jim v. 
Territorv, 1 W. T. 63; Leonard v. Terri- 
tory, 2 W. T. 3S1, 7 Pac. 872; State v. 
McCauley, 17 Wash. 88, 49 Pac. 221, 51 
Pae, 382; State v. Druxinman, 34 Wash. 
257, 75 Paec. 814; State v. Gohl, 46 Wash. 
408, 90 Pac. 259; State v. Wappenstein, 
67 Wash. 502, 121 Pac. 989; State v. Mac- 
leod, 78 Wash. 175, 138 Pac. 648. 

Admission in Rebuttal of Evidence 
Proper in Chief: See Remington's Digest, 
Trial, §30; Cogswell v. West St. ete. 
Ry. Co., 5 Wash. 46, 31 Pac. 411; Seattle 
& M. R. Co. v. Roeder, 30 Wash. 244, 
70 Pac. 498, 94 Am. St. Rep. 864; Gaudie 
v. Northern Lumber Co., 34 Wash. 34, 
74 Pac. 1009; Bellingham v. Linck, 53 
Wash. 208, 101 Pac. 843; Anderson v. 
Globe Nav. Co., 57 Wash. 502, 107 Pac. 
376. 

In Criminal Cases: See Remington's 
Digest. Crim. Law, § 230; State v. Nelson. 
13 Wash. 52 3; 13 Pae. 637; State v. Drux- 
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inman, 34 Wash. 257, 75 Pae. 814; State 
v. Copeland, 66 Wash. 243, 119 Pac. 607; 


State v. Stone, 66 Wash. 625, 120 Pac. 
76; State v. Overland, 68 Wash. 566, 123 
Pae. 1011. 


Reopening Case for Further Evidence— 
In General: See Remington’s Digest, Trial, 
$ 31; Brygger v. Schweitzer, 5 Wash. 564, 
32 Pac. 462, 33 Pac. 388; Thorne v. Joy, 
15 Wash. 83, 45 Pac. 642; Godefroy v. 
Hupp, 93 Wash. 371, 160 Pac. 1056, Ann. 
Cas. 1918E, 494; Norton v. Pacific Power 
& Light Co., 79 Wash. 625, 140 Pae. 905; 
Brown v. Jamison, 102 Wash. 124, 1:2 
Pac, 853; Perkins v. Sidney, 103 Wash. 
595, 175 Pac. 301. See, also, Clark Lloyd 
Lbr. Co. v. Puget Sound & Cascade R. 
Co., 111 Wash. 232, 190 Pac. 226; Howatt 
v. Clark, 112 Wash. 137, 192 Pac. 7. . 
After Close of Evidence: See Rem- 
ington’s Digest, Trial, §32; Rogers v. 
Miller, 13 Wash. 82, 42 Pae. 525, 52 
Am. St. Rep. 20; Bergman v. London ete. 
Fire Ins. Co., 34 Wash. 398, 75 Pac. 989; 
Lueders v. Tenino, 49 Wash. 521, 95 Pae. 
1089; Spencer v. Alki Point Transp, Co., 
53 Wash. 77, 101 Pac. 509, 132 Am. St. 
Rep. 1058; Ritter v. Seattle, 82 Wash. 
325, 144 Pae. 61; Garey v. Pasco, 89 
Wash. 382, 154 Pac. 433; Dunlap v. 
Seattle National Bank, 93 Wash. 568, 161 
Pac. 364. 


In an action for injuries sustained in 
driving under an elevated pipe where 
there was not sufficient clearance, it is 
not an abuse of discretion to refuse to 
open the case for further evidemce and 
continue the hearing to show the height 
of the pipe: Simpson v. Brown, 107 Wash. 
366, 182 Pac, 88, 


It is discretionary for the trial court 

after announcement of a tentative de- 
eision, to reopen the case for further 
evidence, where no formal judgment had 
been entered: Simpson v. Sisters of Char- 
ity of the House of Providence, 108 
Wash. 82, 182 Pac. 937. 
After Motion for Nonsuit or Ver- 
dict: See Remington’s Digest, Trial, § 33: 
Martin v. Union Mutual Ins. Co., 13 
Wash. 275, 43 Pac. 53; Kane v. Kane, 35 
Wash. 517, 77 Pac. 842: Knapp v. Order 
of Pendo, 36 Wash. 601, 79 Pac. 209: 
Richardson v. Agnew, 46 Wash. 117, 9 
Pac. 404; Reiff v. Coulter, 47 Wash. 678, 
92 Pac. 436; Seattle & Puget Sound 
Packing Co. v. Seattle, 72 Wash. 359, 130 
Pac. 493; Painter v. Kennedy, 89 Wash. 
275, 154 Pace. 161. 


It is not error to refuse to reopen a case 
for further testimony after granting a non- 
suit, where the proposed testimony would 
not have changed the result: Vlastelica 
v. Baretich, 105 Wash. 638, 178 Pac. 825. 


In Crimina: Cases: See Remington's 
Digest, Crim. Law, § 231; State v. Sex- 
ton, 37 Wash. 110, 79 Pac. 634; State v. 
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Constatine, 43 Wasb. 102, 86 Pac. 384, 
117 Am. St. Rep. 1043; State v. Pilegge, 
61 Wash. 264, 112 Pac. 263; State v. 
Brown, 62 Wash. 293, 113 Pac. 782; State 
v. Mallahan, 66 Wash. 21, 118 Pac. 898; 
State v. Hornaday, 67 Wash. 660, 122 
Pac. 322; State v. Jones, 80 Wash. 588, 
141 Pac. 700. 

ARGUMENTS AND CONDUCT OF 
COUNSEL—Control by Court in General: 
See Remington’s Digest, Trial, § 41; 
Chezum v. Parker, 19 Wash. 645, 54 Pac. 
22: State v. Costello, 29 Wash. 366, 69 
Pac. 1099; Thomas v. Fos, 51 Wash. 250, 
98 Pac. 663. See, also, Leschi v. Ter- 
ritory, 1 W. T. 13. 


Right to Address Jury — Waiver: See 
Remington's Digest, Trial, § 42; Seattle 
& M. R. Co. v. Roeder, 30 Wash. 244, 
70 Pac. 498, 94 Am. St. Rep. 864; Voss 
v. Bender, 32 Wash. 566, 73 Pac. 697. 


Proceedings for Impaneling Jury: See 
Remington’s Digest, Trial, § 42-1; Arm- 
strong v. Yakima Hotel Co., 75 Wash. 
477, 135 Pac. 233. See, also, Schwalen 
v. Fuller & Co., 107 Wash. 476, 182 Pac. 
o92, 187 Pac. 366. 


Presentation of Evidence—In General: 
See Remington’s Digest, Trial, § 42-2; Bill- 
ings v. Snokomish, 51 Wash. 135, 98 Pac. 
107; Dunkin v. Hoquiam, 56 Wash. 47, 
105 Pac. 149; Cook v. Danaher Lumber 
Co., 61 Wash. 118, 112 Pac. 245; Jensen v. 
Schlenz, 89 Wash. 268, 154 Pac. 159; 
Duval v. Inland Navigation Co., 90 Wash. 
149, 155 Pac. 768; Backman v. Holman, 
92 Wash. 227, 159 Pae. 125. 


Presentation of Evidence for Prosecu- 
tion in Criminal Cases: See Remington's 
Digest, Crim. Law, § 236-3; State v. Mont- 
gomery, 56 Wash. 443, 105 Pac. 1035, 134 
Am. St. Rep. 1119, 21 Ann. Cas. 331; 
State v. Cottrell, 56 Wash. 543, 106 Pac. 
179; State v. Pryor, 67 Wash. 216, 121 
Pac. 56. 

—— Showing Indemnity Insurance: See 
Remington’s Digest, Trial, §43; Iverson 
v. McDonnell, 36 Wash. 73, 78 Pac. 202; 
Edwards v. Burke, 36 Wash. 107, 78 
Pac. 610; Lowsit v. Seattle Lumber Co., 
38 Wash. 290, 80 Pac. 431; Stratton v. 
Nichols Lumber Co., 39 Wash. 323, 81 
Pac. 831, 109 Am. St. Rep. 881; Westby 
v. Washington Brick ete. Co., 40 Wash. 
289, §2 Pac. 271; Passage v. Stimson Mill 
Co., 52 Wash. 661, 101 Pac. 239; Madrona 
Grocery Store Co. v. Wallin, 57 Wash. 
136, 106 Pac. 617; Birch v. Abercrombie, 
74 Wash. 486, 133 Pac. 1020, 50 L. R. A. 
(N. S.) 59; Shay v. Horr, 78 Wash. 667, 
139 Pac. 604; Jensen v. Schlenz, 89 Wash. 
268, 154 Pac. 159; Gianini v. Cerini, 100 
Wash. 687, 171 Pac. 1007. 

Upon the trial of cause for wrongful 
death, plaintiff's counsel should not be 
permitted, in examining the jurors on 
their voir dire, to persistently so inter- 
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rogate them as to suggest that an indem- 
nity bonding company was interested in 
the defense of the action: Schwalen v. 
Fuller & Co., 107 Wash. 476, 182 Pac. 
992, 187 Pac. 366. 


Limiting Scope or Time of Argument 
in Criminal Cases: See Remington’s Digest, 
Crim, Law, § 237; State v. Patchen, 3/ 
Wash. 24, 79 Pac. 479; State v. Mayo, 
42 Wash. 540, 85 Pac. 251, 7 Ann. Cas. 
881; Seattle v. Erickson, 55 Wash. 675, 
104 Pac. 1128, 25 L. R. A. (N. 8.) 1027; 
State v. Hewett, 103 Wash. 52, 173 Pac. 
726. 

Scope and Effect of Summing Up: See 
Remington's Digest, Trial, § 44; State v. 
Moody, 7 Wash. 395, 35 Pac. 132; Abby 
v. Wood, 43 Wash. 379, 86 Pac. 558. 


Scope and Effect of Opening State- 
ment in Criminal Cases: See Remington's 
Digest, Crim. Law, §§ 236-1, 236-2; State 
v. Pepoon, 62 Wash. 635, 114 Pac. 449; 
State v. Boone, 65 Wash. 331, 118 Pac. 
46; State v. King, 50 Wash. 312, 97 Pac. 
247, 16 Ann. Cas. 322. 


See, also, Stafe v. Harris, 74 Wash. 60, 
132 Pac. 735; State v. Grant, 105 Wash. 
189, 177 Pac. 784; State v. Storrs, 112 
Wash. 675, 192 Pac. 984, 197 Pac. 17. 


Statements as to Facts, Comments and 
Arguments: See Remington's Digest, 
Trial, § 45; Taylor v. Spokane, Portland 
& Seattle R. Co., 67 Wash. 96, 120 Pac. 
889; overruled in Taylor v. Spokane, Port- 
land & Seattle R. Co., 72 Wash. 378, 130 
Pac. 506; Smith v. Northern Pac. R. Co., 
79 Wash. 448, 140 Pac. 685, 5 N. C. C. A. 
497; Hammock v. Tacoma, 44 Wash. 623, 
87 Pac. 924; Sullivan v. Seattle Elec. Co., 
51 Wash. 71, 97 Pace. 1109, 130 Am. St. 
Rep. 1082; Bennett v. Seattle Elec. Co., 
56 Wash. 407, 105 Pac. 825; Chicago M. 
& P. S. R. Co. v. True, 62 Wash. 646, 114 
Pac. 515. 

In Criminal Cases: See Remington’s 
Digest, Crim. Law, § 238; State v. Arm- 
strong, 37 Wash. 51, 79 Pac. 490; State 
v. Wong Tung Hee, 41 Wash. 623, 84 
Pac. 596; State v. George, 58 Wash. 681, 
109 Pac. 114; State v. Peeples, 71 Wash. 
451, 129 Pac. 108; State v. Jakubowski, 
77 Wash. 78, 137 Pac. 448; State v. Con- 
roy, 82 Wash. 417, 144 Pac. 538; State v. 
Jackson, 83 Wash. 514, 145 Pac. 470; 
State v. Engstrom, 86 Wash. 499, 150 
Pac. 1173; State v. Wright, 97 Wash. 304, 
166 Pac. 645. 

Arguing or Reading Law to Jury: 
See Remington’s Digest, Trial, § 45-1; 
Phelps v. Steamship City of Panama, 1 
W. T. 518; State v. Coella, 8 Wash. 512, 
36 Pac. 474; Gallagher v. Buckley, 31 
Wash. 380, 72 Pac. 79; Williams v. Spo- 
kane Falls & N. R. Co., 39 Wash. 77, 
80 Pac. 1100; Brennan v. Seattle, 46 
Wash. 427, 90 Pac. 434; Ryan v. Lambert, 
49 Wash. 649, 96 Pac. 232; Snider v. 
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Washington Water Power Co., 66 Wash. 
598, 120 Pae. 88. 


See, also, Cowl v. West Coast Steel Co., 
109 Wash. 426, 186 Pac. 866. 

Counsel in addressing the jury have no 
right to read from law reports or author- 
ities in view of this and sections 342 and 
343: State v. Rholeder, 52 Wash. 618, 144 
Pac. 914. 


Matters not Within Issues: See 
Remington’s Digest, Trial, § 46; Vowell v. 
Issaquah Coal Co., 31 Wash. 103, 71 Pac. 
725; Hanstad v. Canadian Pae. R. Co., 
44 Wash. 505, 87 Pac. 832; Moy Quon v. 
Furuya Co., 81 Wash. 526, 143 Pac. 99. 


Matters not Sustained by Evi- 
dence: See Remington's Digest, Trial, 
§ 47; Cohen v. Drake, 13 Wash. 102, 49 
Pac. 529; State v. Van Waters, 36 Wash, 
358, 78 Pac. 897; Taylor v. Modern 
Woodmen of America, 42 Wash. 304, 84 
Pac. 867, 7 Ann. Cas. 607; Rogers v. 
Kangley Timber Co., 74 Wash. 48, 132 
Pac. 731; Godley v. Gowen, 89 Wash. 124, 
154 Pac. 141. 

Comments on Evidence or Wit- 
nesses: See Remington's Digest, Trial, 
§ 48; Columbia & Puget Sound R. Co. v. 
Hawthorne, 3 W. T. 353, 19 Pac. 25; 
Skagit Railway & Lumber Co. v. Cole, 2 
Wash. 57, 25 Pac. 1077; Sears v. Seattle 
Consol. St. Ry. Co., 6 Wash. 227, 33 Pac. 
389, 1081; State v. ’ Bokien, 14 Wash. 403, 
44 Pac. 889; Taylor v. Ballard, 24 Wash. 
191, 64 Pac. 143; Hammock v. Tacoma, 44 
Wash. 623, 87 Pac. 924; Sullivan v. Seattle 
Elec. Co., 51 Wash. 7i, 97 Pac. 1109, 130 
Am. St. Rep. 1082; Rangenier v. Seattle 
Elec. Co., 52 Wash. 401, 100 Pac. 842; 
Kinnane v. Conroy, 52 Wash. 651, 101 
Pace. 223; Kalberg v. Bon Marche, 64 
Wash. 452, 117 Pac. 227; State v. Marion, 
68 Wash. 675, 124 Pac. 125. 


In Criminal Cases: See Remington’s 

Digest, Crim. Law, § 240; Freidrieh v. 
Territory, 2 Wash. 358, 26 Pac. 976; State 
v. Bokien, 14 Wash. 403, 44 Pac. 889; 
State v. Boyce, 24 Wash. 514, 64 Pac. 
719; State v. Smails, 63 Wash. 172, 115 
Pac, 82; State v. Cavelero, 89 Wash. 364, 
154 Pac. 435. 
Comments on Failure of Party to 
Testify: Sce Remington’s Digest, Trial, 
§49; Mitchell v. Tacoma Ry. & Motor 
Co., 9 Wash. 120, 37 Pac. 341; Lane v. 
Spokane Falls & N. R. Co., 21 Wash. 119, 
57 Pae. 367, 75 Am. St. Rep. 821, 46 
L. R. A. 153. 


Comments on Accused or on Failure of 
Accused to Testify: See Remington’s 
Digest, Crim. Law, §§ 241—243; Stato v. 
Ulsemer, 24 Wash. 657, 64 Pac. 800; State 
v. Smokalem, 37 Wash. 91, 79 Pae. 603; 
State v. Raub, 103 Wash. 214, 173 Pac. 
1094; State v. Bokien, 14 Wash. 403, 44 
Pac. 889; State v. Regan, 8 Wash. 506, 
36 Pac, 472. 
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Appeals to Sympathy or Prejudice: See 
Remington’s Digest, Trial, § 49-1; Keough 
v. Seattle Elec. Co., 71 Wash. 466, 125 
Pae. 1068; Winston v. Terrace, 78 Wash. 
146, 138 Pae. 673; Johnson v. Seattle 


Taxicab & Transfer Co., 85 Wash. 501, 


118 Pac. 900. 


Retaliatory Statements and Remarks: 
See Remington's Digest, Trial, $50; 
Columbia & P. S. R. Co. v. Hawthorne, 3 
W. T. 353, 19 Pac. 25; Yakima Valley 
Bank v. McAllister, 37 Wash. 566, 79 Pac. 


1119, 107 Am. St. Rep. 823, 1 L. R. A. 


(N. S.) 1075. 


Objection and Exceptions: See Reming- 
ton’s Digest, Trial, § 51; Skagit Railway 
& Lumber Co. v. Cole, 2 Wash. 57, 25 
Pac. 1077; State v. Regan, 8 Wash. 500. 
36 Pac. 472; State v. Bailey, 31 Wash. 
89, 71 Pae. 715; Chezum v. Parker, 19 
Wash. 645, 54 Pac. 22; Shoemaker v. 


Bryant Lumber ete. Co., 27 Wash. 637, 


68 Pac. 380; Taylor v. Modern Woodmen, 
42 Wash. 304, 84 Pac. 867, 7 Ann. Cas. 
607; Northern Pac. R. Co. v. Myers-Parr 
Mill Co., 54 Wash. 447, 103 Pac. 453; 
State v. Meyerkamp, 82 Wash. 607, 144 
Pac. 942. 

Withdrawal or Correction of Objection- 
able Matter: See Remington’s Digest, 
Trial, §52; Taylor v. Ballard, 24 Wash. 
191, 64 Pac. 143; State v. Boyce, 24 Wash. 
514, 64 Pace. 719; Graves v. Smith, 7 
Wash. 14, 34 Pac. 213; Clukey v. Seattle 
Electrie Co., 27 Wash. 70, 67 Pae. 379: 
Cady v. Seattle, 42 Wash. 402 „85 Pae. 19; 
Thomson v. Issaquah Shingle Co., 13 
Wash. 253, 86 Pac. 588; Farnandis v. 
Gréat Northern R. Co., 41 Wash. 486, 84 
Pac. 18, 111 Am. St. Rep. 1027, 5 L. R. A. 
(N. S.) 1086; Barelay v. Puget Sound 
Lumber Co., 48 Wash. 241, 93 Pac. 430. 
16 L. R. A. (N. S.) 140; Spencer v. Ar- 
lington, 49 Wash. 121, 94 Pac. 904; Alkire 
v. Meyers Lumber Co., 57 Wash. 300, 106 
Pac. 915; Bunck v. MeAulay, 84 Wash. 
473, 147 Pac. 33. 


In Criminal Cases: See Remington's 
Digest, Crim. Law, § 244; State v. Man- 
ville, 8 Wash. 523, 36 Pac. 470; State v. 
Boyce, 24 Wash. 514, 64 Pac. 719; State v. 
Hawkins, 27 Wash. 375, 67 Pac. 814; 
State v. Ackerman, 90 Wash. 198, 155 
Pac. 743. 

See, also, State v. Storrs, 112 Wash. 
675, 192 Pac. 984, 197 Pac. 17. 


INSTRUCTIONS TO JURY—Frovince 
of Court and Jury in General. — Com- 
ments by judge on evidence are pro- 
hibited by Const., Art. IV, §16: See Rem- 
ington’s Digest, Trial, 3 66; State v. 
Walters, 7 Wash. 246, 34 Pac. 938, 1098; 
State v. Surry, 23 W ash, 655, 63 Pac. 537: 
Jensen v. Shaw Show Case Co., 76 Wash. 
419, 136 Pac. 698. 

See, also, Spokane v. Dale, 112 Wash. 
533, 192 Pac. 921. 


Cuar. TI] 


Instructions not Amounting to Preju- 
dicial Comment on the Facts: See Rem- 
ington’s Digest, Trial, § 66 3; Klepsch v. 
Donald, 4 Wash. 463, 30 Pac. 991; Frank 
v. Jenkins, 11 Wash. 611, 40 Pac. 220; 
Binnian v. Jennings, 14 Wash. 677, 45 
Pav. 302; Steele v. Northern Pac. Ry. Co., 
21 Wash. 287, 57 Pae. 820; State v. Surry, 
23 Wash. 655, 63 Pac. 557; Drumheller 
v. Amer. Sur. Co., 30 Wash. 530, 71 Pac. 
23; Freneh v. Seattle Traction Co., 26 
Wash. 264, 66 Pac. 404; Carstens v. 
Earles, 26 Wash. 676, 67 Pac. 404; Nunn 
v. Jordan, 31 Wash. 906, 72 Pac. 124; Von 
Tobel v. Stetson & Post Mill Co., 32 
Wash. 683, 73 Pac. 788; Lownsdale v. 
Grays Harbor Boom Co., 36 Wash. 198, 78 
Pac. 904; Crowley v. Taylor, 49 Wash. 
511. 95 Pac. 1016; Johnson v Northport 
Smelting & Ref. Co., 50 Wash. 567, 97 
Pac. 746; State v. King, 50 Wash. 312, 
97 Pac. 247, 16 Ann. Cas. 322; Hendelman 
v. Kahan, 50 Wash. 247, 97 Pac 109; 
Manhattan Bldg. Co. v. Seattle, 52 Wash. 
226, 100 Pac. 330; Cleary v. General Con- 
tracting Co., 53 Wash. 254, 101 Pac. 888; 
Conover v. Carpenter, 57 Wash. 146, 106 
Pac. 620; Westlake Avenue, In re, 60 
Wash. 549, 111 Pac. 780; Munson v. John- 
son, 80 Wash. 628, 142 Pac. 18; White v. 
Jansen, 81 Wash. 435, 142 Pac. 1140; 
Sheffield v. Union Oil Co., 82 Wash. 386, 
144 Pac. 529; Bunek v. Me Aulay, 84 
Wash. 473, 147 Pac. 33 ; Farraris v. Slade 
Lumber Co., 88 Wash. 106, 152 Pac. 680; 
Jensen v. Schlenz, 89 Wash. 268, 154 Pac. 
159; Calboun. Denny & Ewing v. Whit- 
comb, 90 Wash. 128, 155 Pac. 759; Palmer 
v. Parker, 91 Wash. 683, 158 Pac. 1017. 


Instructions Constituting Unlawful Com- 
ment on the Facts: See Remington’s 
Digest, Trial, §66; State v. Hyde, 20 
Wash. 234, 55 Pae. 49; Gianini v, Cerini, 
100 Wash. 687, 171 Pac. 1007. 


Comments on Facts in Criminal Cases: 
See Remington's Digest, Crim. Law, 
$255; State v. Walters, 7 Wash. 246, 34 
Pac. 938, 1098; State v. Duncan, 7 
Wash. 336, 35 Pac. 117, 38 Am. St. Rep. 
888; State v. Carter, 15 Wash. 121. 45 
Pac. 745; State v. Carey, 15 Wash. 349, 
46 Pac. 1050; State v. Vance, 29 Wash. 
435, 70 Pae. 34; State v. Fenton, 30 
Wash. 325, 70 Pac. 741; State v. Eubank, 
33 Wash. 293, 74 Pac. 378; State v. 
Detherage, 35 Wash. 326, 77 Pac. 504; 
State v. Wappenstein, 67 Wash. 501, 121 
Pac, 989; State v. Primmer, 69 Wash. 
100, 125 Pac. 158; State v. Miller, 72 
Wash. 174, 130 Pac. 356; State v. Brown- 
low, 89 Wash. 582, 154 Pac. 1099. 


Inf erences from Evidence: See Rem- 
ington's Digest, Trial, § 68; Cowie v. 
Seattle, 22 Wash. 659, 62 Pae, 121; Bush 
v. Independent Mill Co., 54 Wash. 212, 
103 Pac. 45; Caywood v. Seattle Elec. 
Co., 59 Wash. 566, 110 Pac. 420. 
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; Best and Secondary evidenee 
Facts described in or evidenced by writ- 
ings: Proctor v. Appleby, 110 Wash. 403, 
188 Pac. 481. 


Assumptions by Judge as to Facts: 
See Remington's Digest, Trial, § 69; Bard- 
well v. Ziegler, 3 Wash. 34, 28 Pac. 360; 
Drumheller v. American Surety Co., 30 
Wash. 530, 71 Pac. 25; Woo Dan v. 
Seattle E. Ry. & P. Co., 5 Wash. 466, 
32 Pac. 103; State v. Walters, 7 Wash. 
246, 34 Pac. 938, 1098; Eggleston v. 
Seattle, 33 Wash. 67 1, 74 Pac. 806; Harris 
v. Carstens Packing Co., 43 Wash. 647, 
86 Pac. 1125, 6 L. R. A. (N. S.) 1164; 
McKay v. Anderson Steamboat Co., 51 
Wash. 679, 99 Pac. 1030; Caywood v. 
Seattle Elec. Co., 59 Wash. 566, 110 Pac. 
420; Carlisle Packing Co. v. Deming, 62 
Wash. 455, 114 Pac. 172; Gehri & Co. v. 
Dawson, 64 Wash. 240, 116 Pac, 673: 
Nolan v. Stillwater Lumber Co., 65 Wash. 
445, 118 Pac. 340; Winston v. Terrace, 
78 Wash. 146, 138 Pac. 673; Anderson v. 
Kinnear, 80 Wash. 638, 141 Pac. 1151; 
MacDermid y. Seattle, 93 Wash. 167, 160 
Pac. 290. 


Assumptions as to Facts in Criminal 
Cases: See Remington’s Digest, Crim. 
Law, 88 259—263; State v. Howard, 33 
Wash. 250, 74 Pac. 382; State v. Wheeler. 
93 Wash. 538, 161 Pace. 373; Edwards v. 
Territory, 1 W. T, 195; State v. Belknap, 
44 Wash. 605, 87 Pac. 934; State v. 
Walters, 7 Wash. 246, 34 Pac. 938, 1098; 
State v. Straub, 16 Wash. 111, 47 Pac. 
227; State v. John Port Townsend, 7 
Wash. 462, 35 Pac. 367; State v. Me- 
Bride, 72 Wash. 390, 130 Pac. 486; State 
v. Riddell, 33 Wash. 324, 74 Pac, 477; 
State v. Stentz, 33 Wash. 444, 74 Pac. 
588; State v. Manderville, 37 Wash. 363, 
74 Pac. 977. 


Opinion or Belief of Judge ag to Facts: 
See Remington’s Digest, Trial, $ 70; Gold- 
thorpe v. Clark-Nickerson Lumber Co., 
31 Wash. 467, 71 Pac. 1091. 

See, also, Fredrich v. Territory, 2 Wash. 
358, 26 Pac. 976. 

Weight and Sufficiency of Evidence: 
See Remington’s Digest, Trial, § 71 ; Rob- 
ertson v. Woolley, 12 Wash. 326, 41 
Pac. 48; Gilmore v. Seattle & Renton 
Ry. Co., 29 Wash. 150, 69 Pac. 743: 
Nelson v. McLellan, 31 Wash. 208, 71 
Pac. 747, 96 Am. St. Rep. 902, 60 L. R. A. 
793; Herbert v. Hillman, 50 Wash. 83, 96 
Pac. 837; Staats v. Pioneer Ins, Assn., 55 
Wash. 51,104 Pac. 185; Gasof v. Standard 
Ice Co., 71 Wash. 537, 129 Pac. 101; 
Anderson v. Kinnear, 80 Wash. 638, 141 
Pac. 1151. 

See, also, Buckley v, Massachusetts 
Bonding & Ins. Co., 113 Wash. 13, 192 
Pac, 924. 


In Oriminal Cases: See Remington’s 
Digest, Crim. Law, 9265; State v. Stentz, 
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33 Wash. 444, 74 Pac. 588; 
Williams, 36 Wash. 143, 78 Pac. 780; 
State v. Newcomb, 58 Wash. 414, 109 
Pac. 355; State v. Cherry Point Fish Co., 
72 Wash. 420, 130 Pac. 499; State v. 
Duncan, 101 Wash. 542, 172 Pac. 915. 


Weight of Particular Facts in Criminal 
Cases: See Remington's Digest, Crim. 
Law, § 266; White v. Territory, 3 W. T. 
397, 19 Pac. 37; State v. Ware, 58 Wash. 
526, 109 Pac. 359. 


Preponderance of Evidence: See Rem- 
3 Digest, Trial, 871-1; Garretson 

Tacoma R. & Power Co., 50 Wash. 24, 
96 Pac. 511; Morgan v. Rainier Beach 
Lumber Co., 51 Wash. 335, 98 Pac. 1120, 
22 L. R. A. (N. S.) 472. See, also, 
Clements v. Cook, 112 Wash. 217, 191 
Pace. 874. 


Determination of Questions of Law: See 
Remington’s Digest, Trial, § 72; North 
Pac. L. & M. Mfg. Co. v. Kerron, 5 
Wash. 214, 31 Pac. 595; Filley v. Chris- 
topher, 39 Wash. 22, 80 Pac. 834, 109 
Am. St. Rep. 853. 

Credibility of Witnesses: See Reming- 
ton’s Digest, Trial, §77; Crane v. Dexter 
Horton & Co., 5 Wash. 479, 32 Pae, 223; 
Lyts v. Keevey, 5 Wash. 606, 32 Pac, 
534; Rlepsch v. Donald, 8 Wash. 162, 
35 Pac. 621; State v. McPhail, 39 Wash. 
199, 81 Pac. 683. 


Presumption as to Truth: Martin v. 
Jansen, 113 Wash. 290, 193 Pac. 674, 198 
Pac. 393. 

In Criminal Cases: See 1 
Digest, Crim. Law, § 289; State v. Fried- 
rich, 4 Wash. 204, 29 Pac. 1055, 30 Pace. 
328, 31 Pac. 332; State v. Kyle, 14 Wash. 
550, 45 Pac. 147; State v. Hawkins, 23 
Wash. 289, 63 Pac. 258; State v. Hoshor, 
26 Wash. 643, 67 Pac, 386; State v. Fen- 
ton, 30 Wash. 325, 70 Pae. 741; State v. 
Patchen. 37 Wash. 24, 79 Pac. 479; State 
v. McPhail, 39 Wash. 199, 81 Pac. 683; 
State v. Ilomaki, 40 Wash. 629, 82 Pac. 
S73; State v. Gaul, 88 Wash. 295, 152 
Pac, 1029; State v. Sullivan, 97 Wash. 
639, 166 Pac. 1123; State v. Seablom, 103 
Wash. 53, 173 Paec. 721. 


Weight and Credibility of Evidence of 
Accomplices: See Remington's Digest, 
Crim. Law, § 287; State v. Eddon, 8 Wash. 
292, 36 Pac. 139; State v. Rutledge, 37 
Wash. 523, 79 Pac. 1123; State v. Stapp, 
65 Wash. 438, 118 Pac. 337. 

Credibility of Testimony or Statement 
of Accused: See Remington's Digest, Crim. 
Law, § 290; State v. Ulsemer, 24 Wash. 
657, 64 Pac. 800; State v. Melvern, 32 
Wash. 7, 72 Pac. 489; State v. King, 
50 Wash, 312, 97 Pac. 247, 16 Ann. Cas. 
322. 

Application of Law to Facts: See Rem- 
ington’s Digest, Trial, $73; Baldwin v. 
Lincolu County, 29 Wash. 509, 69 Pac. 
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McKenzie v. North Coast Colliery 
Co., 55 Wash. 495, 104 Pac. 801, 29 
L. R. A. (N. S.) 1244. 


— Confused or Instruc- 
tions: Sound Timber Co. v. Danaher Lbr. 
Co., 112 Wash. 314, 192 Pac. 941. 


In Criminal Cases: See Remington's 
Digest, Crim. Law, 3 307; Smith v. 
United States, 1 W. T. 262; Miller v. 
Territory, 3 W. T. 554, 19 Pac. 50; State 
v. Jones, 3 Wash. 175, 28 Pac. 253, 
State v. Armstrong, 37 Wash. 51, 79 
Pac. 490; State v. Pettit, 74 Wash. 510, 
133 Pac. 1014. 


See, also, State v. Cook, 113 Wash. 391, 
194 Pac. 401. 

NECESSITY AND SUBJECT MAT- 
TER—Issues and Theories of Case in 
General: See Remington’s Digest, Trial, 
$75; Jones v. Seattle, 23 Wash. 753, 65 
Pac. 553; Lambert v. La Conner Trad. & 
Transp, Co., 37 Wash. 113, 79 Pac. 60; 
Wiest v. Coal Creek R. Co., 42 Wash. 
176, 84 Pac. 725; Gage v. Springston 
Lumber Co., 47 Wash. 141, 91 Pac. 558: 
Hoffman v. Watkins, 78 Wash. 118, 158 
Pac. 664; Gardner v. Frederick, 96 
Wash. 324, 165 Pac. 85. 

Presumptions and Burden of Proof: See 
Remington's Digest, Trial, § 76; Foster v. 
Pacifie Clipper Line, 30 Wash. 515, 71 
Pac. 48; Bush v. Independent Mill Co., 
54 Wash. 212, 103 Pac. 45; Wiemann v. 
Jackman R. Co., 57 Wash. 682, 107 Pace. 
844; MeKay v. Seattle Electric Co., 76 
Wash, 136 Paec. 134. 


Presumptions and Burden of Proof in 
Criminal Cases, in General: See Reming- 
ton’s Digest, Crim. Law, § 278; State v. 
Conahan, 10 Wash. 268, 38 Pac. 996; 
State v. Melvern, 32 Wash. 7, 72 Pac. 
489, 


257, 


Flight: See Remington’s Digest, 
Crim. Law, § 280; State v. Stentz, 33 
Wash, 444, 74 Pac. 588; State v. Pettit 
77 Wash. 67, 137 Pae. 335. 


Presumption of Innocence: See 
Remington’s Digest, Crim. Law, § 281; 
State v. Courtemarch, 11 Wash. 446, 39 
Pac. 955; State v. Krug, 12 Wash. 28, 
41 Pac. 126: Ae v. Cushing, 17 Wash. 
544, 50 Pace. 512; State v. Mayo, 42 
Wash. 540, 85 Pac. 251, 7 Ann. Cas. 881; 
State v. Aurand, 76 Wash. 529, 136 Pace. 
1139. 


Intent: See Remington’s Digest, 
Crim. Law, § 282; State v. Nichols, 15 
Wash. 1. 45 Pac. 617; State v. Williams, 
36 Wash. 143, 78 Pac. 780. 


—— Presumption as to Intending Natural 
Consequences of Act: See Remington’s 
Digest, Crim. Law, § 283; State v. Dolan, 
17 Wash. 499, 50 Pac. 472; State v. Will- 
iams, 36 Wash. 143, 78 Pac. 780; State v. 
Romano, 41 Wash. 241, 83 Pac. 1: State 
v. Davis, 72 Wash. 261, 130 Pac. 95. 
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Instructions as to Duties of Jury: See 
Remington's Digest, Trial, § 77-1; Wheeler 
v. Hotel Stevens Co., 71 Wash. 142, 127 
Pac. 840, Ann. Cas. 1914C, 576; Nilsson 
v. Martinson, 72 Wash. 286, 130 Pac. 106; 
Shanks v. Oregon-Washington R. & Nav. 
Do., 98 Wash. 509, 167 Pac. 1074. 


In Criminal Oases: See Remington's 
Digest, Crim. Law, § 269; State v. Brooks, 
4 Wash. 328, 30 Pac. 147; State v. Har- 
sted, 66 Wash. 158, 119 Pac. 24; State v. 
Serwe, 91 Wash. 516, 158 Pac. 81. 


Influence of Arguments of Counsel: See 
Remington’s Digest, Trial, § 78 ; Bay View 
Brewing Co. v. Tecklenberg, 19 Wash. 
469, 53 Pac. 724: Tacoma v. Wetherby, 57 
Wash. 295, 106 Pac. 903. 


In Criminal Cases: See Remington’s 
Digest, Crim. Law, § 298; State v. Bur- 
ton, 27 Wash. 528, 67 Pac. 1097; State v. 
Lance, 94 Wash. 484, 162 Pac. 574. 


FORM, REQUISITES AND SUFFI- 
CIENCY—Written Instructions—Necessity 
for Reduction to Writing: See Reming- 
ton’s Digest, Trial, § 80; State v. Miles, 
15 Wash. 534, 46 Pac. 1047; Hencke v. 
Babcock, 24 Wash. 556, 64 Pac. 7553 
State v. Mayo, 42 Wash. 040, 85 Pac. 
251, 7 Ann. Cas. 881; Collins v. Huffman, 
+43 Wash. 184, 93 Pac. 220; McIntosh v. 
Sawmill Phoenix, 49 Wash. 152, 94 Pac. 
930; overruled in Sturgeon v. Tacoma 
Eastern R. Co., 51 Wash. 124, 98 Pac. 87; 
Schon v. Modern Woodmen of America, 
51 Wash. 482, 99 Pac. 25; State v. Erick. 
son, 54 Wash. 472, 103 Pac. 796; State v. 
Marion, 68 Wash. 675, 124 Pae. 125; 
Raynor v. Tacoma R. & Power Co., 70 
Wash. 133, 126 Pac. 91; Wheeler v. Hotel 
Stevens Co., 71 Wash. 142, 127 Pac. 840, 
Ann. Cas. 1914C, 576; State v. Burnam, 
1 Wash. 199, 128 Pac. 218; Maryland 
Casualty Co. v. Seattle Elec. Co., 75 
Wash, 430, 134 Pac. 1097; Collins v. 
Terminal Transfer Co., 98 Wash. 597, 168 
Pae. 174, 


Error cannot be predicated upon the 
giving of oral instructions to the jury, 
“by agreement of counsel”: Smith v. 
Bowers, 82 Wash. 80, 143 Pac. 316. 


—— Delivery to Jury: See Remington’s 
Digest, Trial, 5 82; North River Boom 
Co. v. Smith, 15 Wash. 138, 45 Pac. 750. 


Form and Language in General: See 
Remington's Digest, Trial, § 83; State v. 
cbinson, 12 Wash. 491, 41 Pac. 884; 
State v. Williams, 13 Wash. 335, 43 Pac. 
l5; State v. Cushing, 17 Wash. 544, 50 
Pac. 512; Payne v. Whatcom County R. 
4 Tight Co., 47 Wash. 342, 91 Pac. 1084; 
Jones v. Seattle, 51 Wash. 245, 98 Pac. 
43; Scherrer v. Seattle, 52 Wash. 4, 100 
Pae. 144; Silver v. London Assurance 
Corp., 61 Wash. 593, 112 Pac. 666; State 
v. Sullivan, 97 Wash. 639, 166 Pac. 1123. 
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See, also, State v. Harras, 25 Wash. 
416, 65 Pac. 744; State v. Armstrong, 37 
Wash. 51, 79 Pac. 490; Everett v. Sim- 
mons, 86 Wash. 276, 150 Pac. 414. 

See, also, Thomas v. Thomas, 105 Wash. 
127, 177 Pac. 680. 


“Find” — “Convinced”: Kane v. 
Nakamoto, 113 Wash. 476, 194 Pae. 381. 


Repetition: See Remington’s Digest, 
Trial, § 83-1; Alaska Steamship Co. v. 
Pacifie Coast Gypsum Co., 78 Wash. 247, 
138 Pae. 875; Rust v. Washington Tool 
& Hdw. Co., 101 Wash. 552, 172 Pac, 846. 

In Oriminal Oases: See Remington's 
Digest, Crim. Law, § 302; State v. Clark, 
34 Wash. 485, 76 Pac. 98, 101 Am. St. 
Rep. 1006; State v. Churchill, 52 Wash. 
210, 100 Pae. 309. 

Sec, also, State v. Sowders, 109 Wash. 
10, 186 Pac. 260. 


Sufficiency as to Subject Matter: See 

Remington’s Digest, Trial, §§ 84, 84-1; 
Lillie v. Shaw, 22 Wash. 234, 60 Pac. 406; 
McKay v. Seattle Elec. Co., 76 Wash. 
257, 136 Pac. 134. 
Preponderance of Evidence: See 
Remington's Digest, Trial, 585; Oregon 
Railway ete. Co. v. Owsley, 3 W. T. 38, 
13 Pac. 186; Northern Pac. R. Co. v. 
Holmes, 3 W. T. 543, 18 Pac. 76; Wad- 
hams v. Page, 1 Wash. 420, 25 Pac. 462; 
Noyes v. Pugin, 2 Wash. 653, 27 Pac, 
548; Gottstein v. Seattle Lumber & C. 
Co., 7 Wash. 424, 35 Paec. 133; Hart v. 
Niagara Fire Ins. Co., 9 Wash. 620, 38 
Pac. 218, 27 L. R. A. 86; Carstens v. 
Earles, 26 Wash. 676, 67 Pac. 404; Prior 
v. Eggert, 39 Wash. 481, 81 Pac. 929; 
McCowan v. Northeastern Siberian Co., 
41 Wash. 675, 84 Pac. 614; Johnstone v. 
Seattle, Renton ete. R. Co., 45 Wash. 154, 
87 Pac. 1125; Childs v. Childs, 49 Wash. 
27, 94 Pae. 660; Shaw v. Woodland 
Shingle Co., 61 Wash. 56, 111 Pac. 1070; 
Palmer v. Huston, 67 Wash. 210, 121 Pac. 
452; McKay v. Seattle Electric Co., 76 
Wash. 257, 136 Pac. 134; Yamamota v. 
Puget Sound Lumber Co., 84 Wash. 411, 
146 Pac. 861; Caughren v. Kahan, 86 
Wash. 356, 150 Pac. 445. 


Argumentative Instructions: See Rem- 
ington’s Digest, Trial, §87; Cowie v. 
Seattle, 22 Wash. 659, 62 Pac. 121; Sul- 
livan v. Seattle Elec. Co., 44 Wash. 53, 
56 Pac. 786. 


Admissions — Acquiescence or si- 
lence— When not an admission: Proctor v. 
Appleby, 110 Wash. 403, 188 Pac, 481. 


Confused or Misleading Instructions: 
See Remington’s Digest, Trial, § 88; Cham- 
berlin v. Winn, 1 Wash. 501, 20 Pac. 
780; Turner v. Great Nor. R. Co., 15 
Wash. 213, 46 Pac. 243, 55 Am. St. Rep. 
883; Carson v. Old Nat. Bank, 37 Wash. 
279, 79 Pac. 927; Gage v. Springston 
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Lumber Co., 47 Wash. 141, 91 Pac. 558; 
Wheeler v. Hotel Stevens Co., 71 Wash. 
142, 127 Pac. 840, Ann. Cas. 1914C, 576; 
Revilla Fish Products Co. v. American- 
Hawaiian Steamship Co., 77 Wash. 49, 137 
Pac. 337; Alaska Steaniship Co. v. Pacific 
Coast Gypsum Co., 78 Wash. 247, 138 Pac. 
875; Auwarter v. Kroll, 89 Wash. 347, 154 
Pac. 438. 


See, also, Sound Timber Co. v. Danaher 
Lbr. Co., 112 Wash. 314, 192 Pac. 941. 


Inconsistent or Contradictory Instruc- 
tions: See Remington’s Digest, Trial, § 89; 
Miller v. Vermurie, 7 Wash. 386, 34 Pac. 
1108, 35 Pac. 600; Elderkin v. Peterson, 
8 Wash. 674, 36 Pac. 1089; Gray v. Wash- 
ington Water Power Co., 30 Wash. 665, 71 
Pac. 206; Tham v. Steeb Shipping Co., 39 
Wash. 271, 81 Pac. 711; Mosso v. Stanton 
Co., 75 Wash. 220, 134 Pac. 941, L. R. A. 
1916A, 943; Alaska Steamship Co. v. 
Pacific Coast Gypsum Co., 78 Wash. 247, 
138 Pac. 875; Johnson v. Heitman, 88 
Wash. 595, 153 Pac. 331; Dunn v. Puget 
Sound Traction Light & Power Co., &9 
Wash. 36, 153 Pac. 1059; Fireman’s Fund 


Ins, Co. v. Oregon-Washington R. & Nav. 


Co., 96 Wash. 113, 164 Pac. 765. 
See, also, Heitmiller v. Prall, 108 Wash. 
382, 184 Pac. 334. 


In Criminal Cases: See Remington’s 
Digest, Crim. Law, 8 303: McClaine v. 
Territory, 1 Wash. 345, 25 Pac. 453; State 
v. Payne, 6 Wash. 563, 34 Pac. 317; 
State v. Rosener, § Wash. 42, 35 Pac. 357; 
State v. Burton, 27 Wash. 528, 67 Pac. 
1097. 

Undue Prominence of Particular Mat- 
ters: See Remington’s Digest, Trial, § 90; 
Chicago M. & St. P. R. Co. v. Alexander, 
47 Wash. 131, 91 Pac. 626; Gottstein v. 
Seattle Lum. & Com. Co., 7 Wash. 424, 35 
Pac. 133; Sexton v. School District, 9 
Wash. 5, 36 Pac. 1052; Sanford v. Royal 
Ins. Co., 11 Wash. 653, 40 Pac. 609. 

Instructions Correcting Previous Erro- 
neous Instructions and Omissions: See 
Remington’s Digest, Trial, §91; Baxter v. 
Waite, 2 W. T. 228, 6 Pac. 429; Sanford 
v. Royal Ins. Co., 11 Wash. 653, 40 Pace. 
609; Carstens v. Earles, 26 Wash. 676, 67 
Pac. 404; Anderson v. McDonald, 31 
Wash. 274, 81 Pac. 1037; Benson v. Spo- 
kane, 39 Wash. 101, 80 Pac. 1106. 


See, also, Doctor Jack v. Territory, 2 
W. T. 101, 3 Pac. 832. 

APPLICABILITY TO PLEADINGS 
AND EVIDENCE—Abstract Instructions 
in General: See Remington's Digest, 
Trial, §92; Yelm Jim v. Territory, 1 
W. T. 63; Schmieg v. Wold, 1 W. T. 472; 
Foster v. Seattle Electric Co., 35 Wash. 
177, 76 Pac. 995; Hiscock v. Phinney, 81 
Wash. 117, 142 Pac. 461, Ann. Cas. 1916E, 
1044: Henry v. Navy Yard Route, 94 
Wash. 526, 162 Pac. 584. 
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Application of Instructions to Case 
Pleadings and Issues: See Remington's 
Digest, Trial, § 93; Tibbitts v. Spokane, 
64 Wash. 570, 117 Pac. 397; Brown v. 
Forest, 1 W. T. 201; State v. Jones, 3 
Wash. 175, 28 Pac. 254; Nye v. Kelly, 19 
Wash. 73, 52 Pac. 828; Bernbard v. 
Reeves, 6 Wash. 424, 33 Pac. 873; Kirbv 
v. Rainier-Grand Hotel Co., 28 Wash. 705, 
69 Pac. 378; Comegys v. American Lum- 
ber Co., 8 Wash. 661, 36 Pae. 1087; 
Howells v. North American T. & T. Co., 
24 Wash. 689, 64 Pac. 786; Rowe v. 
Whatcom County R. & Light Co., 44 
Wash. 658, 87 Pac. 921; Schwaninger v. 
MeNeeley & Co., 44 Wash. 447, 87 Pace. 
514; Buyken v. Lewis Const. Co., 31 
Wash. 627, 99 Pac. 1007; Staats v. 
Pioneer Ins. Assn., 55 Wash. 51, 104 Pac. 
185; Williams v. Wurdemann, 71 Wash. 
390, 128 Pac. 639; Van Dyke v. Johnson, 
82 Wash. 377, 144 Pac. 540; Bruenn v. 
North Yakima School Dist. No. 7, 101 
Wash. 374, 172 Pac. 569; Ahlman v. Wil- 
son, 102 Wash. 677, 174 Pac. 970. 


See, also, Bleitz v. Bryant Lbr. Co., 
110 Wash. 437, 188 Pac. 509; Fehler v. 
Montesano, 110 Wash. 143, 189 Pac. 5; 
Burlie v. Stephens, 113 Wash. 182, 193 
Pac. 684. 


—— Facts and Evidence: See Reming- 
ton's Digest, Trial, §94; Fox v. Utter, 6 
Wash. 299, 33 Pac. 354; Guley v. North- 
western Coal Co., 7 Wash, 491, 35 Pac. 
372; Lichty v. Tannatt, 11 Wash. 37, 39 
Pac. 260; Martin v. Union Mutual Ins. 
Co., 13 Wash. 275, 43 Pac. 53; Secor v. 
Oregon Imp. Co., 15 Wash. 35, 45 Pae. 
654; Cole v. Noerdlinger, 22 Wash. 5l, 
60 Pac. 57; Irwin v. Buffalo Pitts Co., 
39 Wash. 346, 81 Pac. 849; Childs v. 
Childs, 49 Wash. 27, 94 Pac. 660; Johnson 
v. Caughren, 55 Wash. 125, 104 Pac. 170, 
19 Ann. Cas. 1148; Gabrielson v. Hague 
Box & Lumber Co., 55 Wash. 342, 104 
Pac. 635, 133 Am. St. Rep. 1032; Helland 
v. Bridenstine, 55 Wash. 470, 104 Pac. 
626; Brydges v. Cunningham, 69 Wash. 8, 
124 Pac. 131; Wainwright v. United 
States Lumber Co., 73 Wash. 222, 131 
Pac. 820; Crandall v. Puget Sound Trac- 
tion, Light & Power Co., 77 Wash. 37, 137 
Pac, 319; Dahlgren v. Chicago, Milwaukee 
& Puget ‘Sound R. Co., 85 Wash. 395, 148 
Pac. 567; Liliopoulos v. Oregon- Washing- 
ton R. & Nav. Co., 87 Wash. 396, 151 
Pac. 818. 


See, also, Johnson v. Seattle, 113 Wash. 
487, 194 Pac. 417. 


Instructions Excluding or Ignoring Is- 
sues, Defenses or Evidence: See Reming- 
ton’s Digest, Trial, § 95; Dignan v. Spurr, 
3 Wash. 309, 28 Pac. 529; Caywood v. 
Seattle Elec. Co., 59 Wash. 566, 110 Pac. 
420; Larson v. McMillan, 99 Wash, 626, 
170 Pac. 324. 
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In Criminal Oases: See Remington’s 
Digest, Crim. Law, § 308; State v. Holmes, 
12 Wash. 169, 40 Pac, 735, 41 Pac. 887; 
State v. Barker, 56 Wash. 510, 106 Pac. 
133; State v. Moss, 73 Wash. 430, 131 Pac. 
1132. 


Submission to Jury of Matters not Sus- 
tained by Evidence: See Remington's 
Digest, Trial, §96; Brown v. Forest, 1 
W. T. 201; Frost v. Ainslie Lumber Co., 
3 Wash. 241, 28 Pac. 354, 915; Edison 
Gen. El. Co. v. Canadian Pac. Nav. Co., 
& Wash. 370, 36 Pac. 260, 40 Am. St. Rep. 
910, 24 L. R. A. 315; Nye v. Kelly, 19 
Wash. 73, 52 Pac. 528; Einseidler v. Whit- 
man County, 22 Wash. 388, 60 Pac. 1122; 
Washington Iron Works v. McNaught, 35 
Wash. 10, 76 Pac. 301; Rastelli v. Henry, 
73 Wash. 227, 131 Pac. 643; Clark Lloyd 
Lumber Co. v. Puget Sound & Cascade 
R. Co., 96 Wash. 313, 165 Pac. 94; Walters 
v. Seattle, 97 Wash. 657, 167 Pac. 124. 


In Criminal Cases: See Remington's 
Digest, Crim. Law, § 309; Doctor Jack v. 
Territory, 2 W. T. 101, 3 Pac. 832; State 
v. White, 10 Wash. 611, 39 Pac. 160, 41 
Pac. 442; State v. Surry, 23 Wash. 655, 
63 Pac. 557. 

REQUESTS OR PRAYERS — Necessity 
in General: See Remington’s Digest, Trial, 
$ 9S; Cogswell v. West St. Ry. Co., 5 
Wash, 46, 31 Pac. 411; Allend v. Spokane 
Falls & N. R. Co., 21 Wash. 324, 58 Pac. 
244; Lownsdale v. Gray’s Harbor Boom 
Co., 21 Wash. 542, 58 Pac. 663; Howe v. 
West Seattle Land & Imp. Co., 21 Wash. 
594, 69 Pac. 495; Eggleston v. Seattle, 33 
Wash. 671, 74 Pac. 806; Tacoma v. Wether- 
by, 57 Wash. 295, 106 Pac. 903; Zola- 
wenski v. Aberdeen, 72 Wash. 95, 129 
Pac. 1090; Dahlgren v. Chicago, Milwaukee 
& Puget Sound R. Co., 85 Wash. 395, 
148 Pac. 567; George v. Kurdy, 92 Wash. 
277. 158 Pac. 965. 

See, also, Duteau v. Seattle Elec. Co., 
45 Wash. 418. 88 Pac. 755; Ziomko v. 


Puget Sound Elee. Ry., 112 Wash. 426, 192 
Pae. 1009. 


Further or More Specific Instructions: 
See Remington's Digest, Trial, $ 99; 
Cogswell v. West St. & N. E. Elec. R. 
0. 5 Wash. 46, 31 Pac. 411; Brown v. 
Porter, 7 Wash. 327, 34 Pac. 1105; Gott- 
stein v. Seattle Lum. & Com. Co., 7 
Wash. 424, 35 Pac. 133; Wilson v. 
Waldron, 12 Wash. 149, 40 Pac. 740; 
McQuillan v. Seattle, 13 Wash. 600, 43 
Paec. 893; Dow v. Dempsey, 21 Wash. 86, 
7 Pac. 355; Allend v. Spokane ete. R. 
Co., 21 Wash. 324, 58 Pac. 244; Carstens 
v. Earles, 26 Wash. 676, 67 Pac. 404; 
Box v. Kelso, 5 Wash. 360, 31 Pac. 973; 
Fnoch v. Spokane Falls N. Ry. Co., 
5 Wash, 393, 33 Pac. 966; Duggan v. 
Pacifie Boom Co., 6 Wash. 593, 34 Pac. 
36 Am. St. Rep. 182; Mitchell v. 

acoma Rv. & Motor Co., 9 Wash. 120, 
Rem. Wash. Code, Vol. I—23 
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37 Pac. 341; Wilson v. Waldron, 12 Wash. 
149, 40 Pac. 740; McQuillan v. Seattle, 13 
Wash. 600, 43 Pac. 893; Rush v. Spokane 
Falls & N. Ry. Co., 23 Wash. 501, 63 Pac. 
500; Harvey v. Tacoma R. & Power Co., 
64 Wash. 143, 116 Pac. 644; Zolawenski v. 
Aberdeen, 72 Wash. 95, 129 Pac. 1090. 


Time for Asking Instructions.—It is 
discretionary for the court to refuse to 
give a further instruction after argument 
of the counsel: State v. Brache, 63 Wash. 
396, 115 Pac. 853. 


Form and Requisites in General: Sea 
Remington’s Digest, Trial, § 100; Blue v. 
McCabe, 5 Wash. 125, 31 Pac. 431; Woo 
Dan v. Seattle Electric Ry. Co., 5 Wash. 
466, 32 Pac. 103; Dahlgren v. Chicago, 
Milwaukee & Puget Sound R. Co., 85 
Wash. 395, 148 Pae. 567. 

See, also, Thomas v. Thomas, 105 Wash. 
127, 177 Pac. 680. 


Written Requests or Prayers: See Rem- 
ington’s Digest, Trial, § 100-1; Murphy v. 
Chicago, Milwaukee & St. Paul R. Co., 
66 Wash. 663, 120 Pac. 525. 

See, also, Hanson v. Seattle, 108 Wash. 
586, 185 Pac. 5S1. 


Instructions Already Given.—It is not 
reversible error to refuse a correct instruc- 
tion in the form requested, if its sub- 
stance is given in the general charge 
fairly stating the law applicable to the 
case: See Remington’s Digest, Trial, § 101. 
and cases cited; Crim. Law, §316, and 
cases cited. 


See, also, Engstrand v. Hartnett, 106 
Wash. 404, 180 Pac. 132; Lund v. Griffiths 
& Sprague Stevedoring Co., 108 Wash. 
220, 183 Pac. 123; Reames v. Heymanson, 
109 Wash. 132, 186 Pac. 325; Johnson v. 
Pearson, 109 Wash. 147, 186 Pac. 667; 
Fehler v. Montesano, 110 Wash. 143, 188 
Pac. 5; Proctor v. Appleby, 110 Wash. 
403, 188 Pac. 481; Clark Lloyd Lbr. Co. 
v. Puget Sound & Cascade R. Co., 111 
Wash. 232, 190 Pac. 226; Beeman v. 
Tacoma Ry. & Power Co., 112 Wash. 164, 
191 Pac. 813; Ziomko v. Puget Sound 
Elec. Railway, 112 Wash. 426, 192 Pac. 
1009, 


Instructions Partly Erroneous: See Rem- 
ington’s Digest, Trial, §102; Duggan v. 
Pacific Boom Co., 6 Wash. 593, 34 Pac. 
157, 36 Am. St. Rep. 182; Croft v. North- 
western Steamship Co., 20 Wash. 175, 55 
Pac. 42; Smith v. Seattle, 33 Wash. 481, 
74 Pac. 674; Wiemann v. Jackman R. 
Co., 57 Wash. 682, 107 Pac. 844; Noll- 
meyer v. Tacoma R. & Power Co., 95 
Wash. 595, 164 Pac. 229; Singer v. 
Martin, 96 Wash. 231, 164 Pac. 1105; 
Kennedy v. Supreme Tent of Knights of 
Maccabees, 100 Wash. 36, 170 Pac. 371. 

See, also, Fehler v. Montesano, 110 
Wash. 143, 188 Pac. 5. 


Manner of Giving Instructions Asked: 
See Remington's Digest, Trial, § 103; 
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Seattle v. Buzby, 2 W. T. 25, 3 Pac. 180; 
Gottstein v. Seattle Lumber & C. Co., 7 
Wash. 424, 35 Pac. 133; State v. Ander- 
son, 30 Wash. 14, 70 Bac. 104; Akin v. 
Bradley Eng. & Mach. Co., 51 Wash. 658, 
99 Pac. 1038; Rangenier v. Seattle Elec. 
Co., 52 Wash. 401, 100 Pac. 842; Aver- 
buch v. Great Northern R. Co., 55 Wash. 
633, 104 Pac. 1103; Hall v. Northwest 
Lumber Co., 61 Wash. 351, 112 Pac. 369; 
State v. Hankins, 93 Wash. 124, 160 Pac. 
307. 

See, also, Jones v. Elliott, 111 Wash. 
138, 189 Pac. 1007. 


In Criminal Cases: See Remington's 
Digest, Crim. Law, § 317; State v. Mur- 
phy, 13 Wash. 229, 43 Pac. 44; State v. 
Baldwin, 15 Wash. 15, 45 Pac. 650; State 
v. Klein, 19 Wash. 368, 53 Pac. 364; 
State v. McCann, 16 Wash. 249, 47 Pac. 
443, 49 Pac. 216; State v. Anderson, 30 
Wash. 14, 70 Pac. 104. 


Modification by Court: See Remington’s 
Digest, Trial, § 104; Columbia & P. S. R. 
Co. v. Hawthorne, 3 W. T. 353, 19 Pac. 
25; Cogswell v. West St. etc. E. Ry. Co., 
5 Wash. 46, 31 Pac. 411; Seattle Gas & 
Elec. Co. v. Seattle, 6 Wash. 101, 32 
Pac. 1058; Duggan v. Pacific Boom Co., 
6 Wash. 593, 34 Pac. 157, 36 Am. St. Rep. 
182; McQuillan v. Seattle, 13 Wash. 600, 
43 Pac. 893; Pronger v. Old Nat. Bank, 
20 Wash. 618, 56 Pac. 391; Henry v. 
Grant St. Elec. R. Co., 24 Wash. 246, 64 
Pac, 137; Miller v. Dumon, 24 Wash. 648, 
64 Pac. 804; Carstens v. Earles, 26 Wash. 
676, 67 Pac. 404; Roberts v. Port Blakeley 
Mill Co., 30 Wash. 25, 70 Pac. 111; Me- 
Dannald v. Washington & Columbia R. 
Co., 31 Wash. 585, 72 Pac. 481. 


See, also, State v. Baldwin, 15 Wash. 
15, 45 Pae. 650; State v. Cushing, 17 
Wash. 544, 50 Pac. 512. 


Refusal of Requests: See Remington’s 
Digest, Trial, § 105; McGee v. Wineholt, 
23 Wash. 748, 63 Pac. 571; Roberts v. 
Port Blakeley Mill Co., 30 Wash. 25, 70 
Pac. 111; Tergeson v. Robinson Mfg. Co., 
48 Wash. 294, 93 Pac. 428; Suell v. Jones, 
49 Wash. 582, 96 Pac. 4; Ramm v. 


Hewitt-Lea Lumber Co., 49 Wash. 263, 


94 Pac. 1081; Harkins v. Veness Lumber 
Co., 69 Wash. 196, 124 Pac. 492; Cran- 
ford v. O’Shea, 75 Wash. 33, 134 Pac. 486. 


Construction and Effect of Charge as 
a Whole.—The instructions must be con- 
sidered as a whole to determine whether 
prejudicial error was committed, and one 
misleading statement is not prejudicial 
if all together fairlv state the law: See 
Remington’s Digest, Trial, § 116, and cases 
cited; Crim. Law, § 311, and cases cited. 


See, also, State v. Sowders, 109 Wash. 
10, 186 Pac. 260. 


Error in Instructions Cured by With- 
drawal or Giving Other Instructions: See 
Remington's Digest, Trial, §117; Baxter 


ISSUES, TRIAL AND JUDGMENT. 


LTirLEk III 


v. Waite, 2 W. T. 228, 6 Pac. 429; Cam- 
eron v. Union Truck Line, 10 Wash. 507, 
39 Pac. 128; Mitchell v. Tacoma R. & 
M. Co., 13 Wash. 560, 43 Pac. 528; Car- 
roll v. Burleigh, 15 Wash. 208, 46 Pac. 
232; Davis v. Atlas Assur. Co., 16 Wash. 
232, 47 Pac. 885; Gallagher v. Buckley, 
31 Wash. 380, 72 Pac. 79; State v. Will- 
iams, 36 Wash. 143, 78 Pac. 780; Kirk- 
ham v. Wheeler-Osgood Co., 39 Wash. 
415, 81 Pac. 869, 4 Ann. Cas. 532; Sulli- 
van v. Wood & Co., 43 Wash. 259, 6 
Pac. 629, 117 Am. St. Rep. 1047: Aver- 
buch v. Great Northern R. Co., 55 Wash. 
633, 104 Pac. 1103; Rosin v. Danaher 
Lumber Co., 63 Wash. 430, 115 Pac. 833. 
40 L. R. A. (N. S.) 913, 2 N. C. C. A. 
265; Kineaid » Seattle, 74 Wash. 617, 134 
Pac. 504, 135 Pac. 820; McDonald v. Mce- 
Dougall, 86 Wash. 339, 150 Pac. 625; 
MacDermid v. Seattle, 93 Wash. 167, 16» 
Pac. 290. 


See, also, Bullock v. Yakima Valley 
Transp. Co., 108 Wash. 413, 184 Pac. 641. 
187 Pac. 410. 


In Criminal Cases: See Remington's 
Digest, Crim. Law, §312; McClaine v. 
Territory, 1 Wash. 345, 25 Pac. 453; 
State v. Carter, 15 Wash. 121, 45 Pace. 
745; State v. Crawford, 31 Wash. 260, 71 
Pac. 1031; State v. Peasley, 80 Wash. 99, 
141 Pac. 316. 

OBJECTIONS AND BXCEPTIONS— 
Right to Object—Estoppel or Waiver: 
See Remington's Digest, Trial, 5 106: 
Reiner v. Crawford, 23 Wash. 669, 63 
Pac. 516, 83 Am. St. Rep. 848; Howard 
v. Washington Water Power Co., 75 
Wash. 255, 134 Pac. 927, 52 L. R. A. 
(N. S.) 578; Peterson v. Seattle, 100 
Wash. 618, 171 Pac. 657. 


This section authorizing exceptions 10 
instructions at any time before motion 
for new trial relates to their sufficiency 
as matter of law, and not to the manner 
in which they are given: Taylor v. Kidd, 
72 Wash. 18, 129 Pac. 406. 

The purpose of the last sentence in this 
section being to allow the court to cor- 
rect error at the time of passing on a 
motion for a new trial, exceptions to 
the refusal to give instructions may be 
taken at the same time and in the same 
way: Radburn v. Fir Tree Lumber Co., 
83 Wash. 643, 145 Pac. 632. 

This section, astothe manner of taking 
exceptions to instructions applies also to 
the exceptions to refusals to give instruc- 
tions: Cramer v. Cramer, 106 Wash. 681. 
180 Pac. 915. 


OBJECTIONS AND MOTIONS TO 
STRIKE OUT—Right to Object—Estoppel 
or Waiver: See Remington’s Digest, Trial, 
§34; Tacoma Light & Water Co. v. 
Huson, 13 Wash. 124, 42 Pac. 536; State 
v. Shelton, 16 Wash. 590, 48 Pac. 258, 
49 Pac. 1064; Anderson v. White, 18 
Wash. 658, 52 Pac. 231; Kenney Presby- 
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terian Home v. Kenney, 45 Wash. 106, 
S8 Pac. 108; Pearce v. Greek Boys’ Min. 
Co, 48 Wash. 38, 92 Pac. 773; Holly 
Street Land Co. v. Beyer, 48 Wash. 422, 
93 Pac. 1065; State v. Bridgham, 51 
Wash. 18, 99 Pac. 1096; Helmer v. Title 
Guaranty & Surety Co., 55 Wash. 558, 
104 Pac. 783; Rockwood v. Turner, 89 
Wash. 356, 154 Pac. 465; King County v. 
Joyce, 96 Wash. 520, 165 Pac. 399. 


Suficiency and Scope of Objections— 
Statement of Grounds: See Remington’s 
Digest, Trial, §35; Earles v. Bigelow, 7 
Wash. 581, 35 Pac. 390; McElroy v. 
Williams, 14 Wash. 627, 45 Pac. 306; 
Chezum v. Parker, 19 Wash. 645, 54 Pac. 
22; Richardson v. Agnew, 46 Wash. 117, 
S9 Pac. 404; Pacifice Drug Co. v. Hamil- 
ton, 71 Wash. 469, 128 Pac. 1069; Ben- 
ham v. Columbia Canal Co., 74 Wash. 110, 
132 Pac. 884; Evergreen Farm v. Attalia 
Land Co., 91 Wash. 192, 157 Pac. 487; 
Forsyth v. Wallace, 92 Wash, 523, 159 
Pac. 696; State v. Moser, 94 Wash. 465, 
162 Pac. 582; Seattle v. Hewetson, 95 
Wash. 612, 164 Pac. 234; Island Gun Club 
v. National Surety Co., 101 Wash. 185, 
172 Pac. 209; Drescher Lumber Co. v. 
Forest Mills of B. C., 102 Wash. 664, 173 
Pac. 630. 


See, also, Moore v. Stetson Machine 
Works, 110 Wash. 649, 188 Pac. 769. 


— Scope, and Questions Raised: See 
Remington’s Digest, Trial, § 36; Lieben- 
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thal v. Price, S Wash. 206, 36 Pac. 1078; 
Gustin v. Jose, 11 Wash. 348,39 Pac. 687; 
State v. Owens, 15 Wash. 468, 46 Pac. 
1039; Johnson v. Irwin, 16 Wash. 652, 48 
Pac. 345; Anderson v. New York Life 
Ins. Co., 34 Wash. 616, 76 Pac. 109; Beebe 
v. Redward, 35 Wash. 615, 77 Pac. 102; 
Meyers v. Syndicate Heat & Power Co., 
47 Wash. 48, 91 Pac. 549; State v. Bridy- 
ham, 51 Wash. 18, 97 Pac. 1096; Kinnane 
v. Conroy, 52 Wash. 651, 101 Pac. 223; 
Knutson v. Moe Brothers, 72 Wash. 290, 
130 Pac. 347; Marks v. Seattle, 88 Wash. 
61, 152 Pac. 706. 


Evidence Admissible in Part: See 
Remington’s Digest, Trial, §§ 37, 39; Spur- 
lock v. Port Townsend Southern R. R. 
Co., 13 Wash. 29, 42 Pac. 520; Yake v. 
Pugh, 13 Wash. 78, 42 Pac. 528, 52 Am. 
St. Rep. 17; Spokane v. Costello, 42 Wash. 
182, 84 Pac. 652; State v. Meyerkamp, 82 
Wash, 607, 144 Pac. 942. 


Propriety of instruction containing 
technical terms. 11 Ann. Cas. 622. 

Necessity of giving definition of legal 
or technical term in different paris 
of instruction in which it is em- 
ployed. 7 A. L. R. 130. 


Instruction to jury to pay no atten- 
tion to remarks of counsel as re- 
versible error. Ann. Cas. 1912C, 
817; Ann. Cas. 1915B, 736. 


§340. Directing Judgment and Discharging Jury. 

In all cases tried in the superior court with a jury in which the legal 
sufficiency of the evidence shall be challenged, and the court shall decide 
as a matter of law what verdict should be found, the court shall there- 
upon discharge the jury from further consideration of the case, and 


direct judgment to be entered in accordance with its decision. 


p. 64, 8 1.) 


Cite! in 20 Wash. 255, 543; 21 Wash. 
331, 513; 22 Wash. 474; 23 Wash. 507. 531; 
28 Wash. 176; 31 Wash. 631; 35 Wash. 
81; 60 Wash. 272, 273, 275; 99 Wash. 433; 
110 Wash. 28—30, 32, 35; 112 Wash. 296. 


Restriction or Invasion of Functions of 
Jury—Nonsuit or Directing Verdict: See 
Remington’s Digest, Jury, § 25; Furth v. 
Snell, 13 Wash. 660, 43 Pac. 935; Creagh v. 
Equitable Life Assur. Soc., 19 Wash. 108, 
52 Pac. 526. 

This section changed the common-law 
rule that plaintiff had an absolute right 
to a voluntary dismissal at any time be- 
fore Judgment, but only limits such right 
to the extent that it should be asserted 
before passing on the challenge: Kosinski 
v. Hines, 110 Wash. 25, 180 Pac. 125. 

A plaintiff has the right to take a 
voluntary nonsuit after defendant’s mo- 
tion to discharge the jury and for 
directed judgment under this section; and 
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the motion for voluntary nonsuit is timely 
if made before the ruling upon the de— 
fendant's motion, even though the judge 
has expressed his views of the law and 
indicated that he is about to grant de- 
fendant's motion: Kosinski v. Hines, 110 
Wash. 25, 180 Pac. 125. 


Uncontroverted or Conflicting Evidence: 
See Remington's Digest, Trial, § 54; Na- 
tional Bank of Commerce v. Galland, 14 
Wash, 502, 45 Pac. 30; Tacoma v. Tacoma 
Light ete. Co., 17 Wash. 458, 50 Pac. 55; 
Pronger v. Old Nat. Bank, 20 Wash. 618, 
56 Pac. 391; Brown v. Seattle City R. Co., 
16 Wash. 465, 47 Pac. 890; Johnson v. 
Great Northern R. Co., 49 Wash. 98, 94 
Pac. 895; Coombs v. James, 82 Wash. 
403, 144 Pac. 536; McLaughlin v. Dopps, 
84 Wash. 442, 147 Pac. 6; Beck v. Inter- 
national Harvester Co., 85 Wash. 413, 148 
Pac. 35; Washington Boom Co. v. Che- 
halis Boom Co., 90 Wash. 350, 156 Puce. 
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24; Inglis v. Morton, 99 Wash. 570, 169 
Pac. 962. 

See, also, Clements v. Cook, 112 Wash. 
217, 191 Pac. 874. 


Where there is no substantial conflict . 


in the testimony, whether a promise was a 
collateral one to answer for the debt of an- 
other, or an original undertaking, is one 
of law: Sieffert Company v. Wright, 108 
Wash. 616, 185 Pac. 577. 


Withdrawal of Particular Counts or IS- 
sues: See Remington’s Digest, Trial, § 55-2; 
Herrick v. Washington Water Power Co., 
75 Wash. 149, 134 Pac. 934, 48 L. R. A. 
(N. S.) 640. 

Where no evidence is given to support 
an affirmative defense, it should be with- 
drawn from the consideration of the jury: 
Blomskog, Erickson & Cotton v. Seattle, 
107 Wash. 471, 182 Pac. 571. 


PROVINCE OF COURT AND TURY IN 
GENERAL IN CRIMINAL CASES: See 
Remington’s Digest, Crim. Law, §§ 246— 
249; Hartigan v. Territory, 1 W. T. 
447; Thompson v. Territory, 1 W. T. 547; 
State v. Cushing, 17 Wash. 544, 50 Pac. 
712; State v. Barr, 11 Wash. 481, 39 Pac. 
1080, 48 Am. St. Rep. 90, 29 L. R. A. 
154; State v. Eubank, 33 Wash. 293, 74 
Pac. 378; State v. Crossen, 77 Wash, 438, 
137 Pac. 1030. 


Weight, Inferences from, and Effect of 
Evidence in Criminal Cases: See Reming- 
tons Digest, Crim. Law, 58 250—252; 
State v. Crawford, 31 Wash. 260, 71 Pac. 
1031; State v. Eubank, 33 Wash. 293, 74 
Pac. 378; State v. Schuman, 9 Wash. 89, 
153 Pac. 1084, Ann. Cas. 1918A, 633; 
State v. Brooks, 89 Wash. 427, 154 Pac. 
795; State v. Walters, 7 Wash. 246, 34 
Pac. 936, 1098; State v. Yourex, 30 Wash. 
611, 71 Pac. 203; State v. Elswood, 15 
Wash. 453, 46 Pac. 727. 


See, also, State v. Miller, 105 Wash. 
475, 178 Pac. 459; State v. Swager, 110 
Wash. 431, 188 Pac. 504. 


DIRECTION OF VERDICT — Nature 
and Grounds—When Verdict Should be 
Directed: See Remington’s Digest, Trial, 
$ 60; Morgan v. Henderson, 2 W. T. 367, 
8 Pac. 491; Clancy v. Reis, 5 Wash. 271, 
31 Pac. 971; Clancy v. Williams, 5 Wash. 
492, 32 Pac. 770; Wadhams v. Page, 6 
Wash. 103, 32 Pac. 1068; Squires v. Zum- 
walt, 12 Wash. 241, 40 Pac. 986; Under- 
wood v. Stack, 15 Wash. 497, 46 Pac. 
1031; Creagh v. Equitable Life Assurance 
Soc., 19 Wash. 108, 52 Pac. 526; Green v. 
Tidball, 26 Wask. 338, 67 Pac. 84, 55 
L. R. A. 879; Pacific Nat. Bank v. Aetna 
Indemnity Co., 33 Wash. 428, 74 Pac. 
590; Lownsdale v. Grays Harbor Boom 
Co., 36 Wash. 198, 78 Pac. 904; Adams 
v. Peterman Mtg. Co., 47 Wash. 484, 92 
Pac, 359; Alkire v. Myers Lumber Co., 
57 Wash. 300, 106 Paec. 915; Jensen v. 
Williams Co., 72 Wash. 606, 131 Pac. 204. 
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See, also, Harris v. Saunders, 10S Wash. 
195, 182 Pac. 949. 


When Verdict Should not be Directed: 
See Remington's Digest, Trial, § 60; 
Brookman v. State Ins. Co., 18 Wash. 305, 
51 Pac. 395; Rinear v. Skinner, 20 Wash. 
541, 56 Pac. 24; Spokane & Idaho Lum- 
ber Co. v. Loy, 21 Wash. 501, 58 Pac. 
672, 60 Pac. 1119; Richardson v. Spangle, 
22 Wash, 14, 60 Pac. 64; Menasha Wooden 
Ware Co. v. Nelson, 45 Wash. 543, 88 
Pac. 1018; Davies v. Rose-Marshall Coal 
Co., 74 Wash. 565, 134 Pac. 180; Caughren 
v. Kahan, 86 Wash. 356, 150 Pac. 445; 
Fobes Supply Co. v. Kendrick, 88 Wash. 
284, 152 Pac. 1028; Osborne v. Phoenix 
Insurance Co., 90 Wash. 387, 156 Pac. 5. 


Insufficiency of Opening Statement: See 
Remington’s Digest, Trial, § 61; Redding 
v. Puget Sound Iron ete. Co., 36 Wash. 
642, 79 Pac. 308; Brooks v. McCabe & 
Hamilton, 39 Wash. 62, 80 Pac. 1004; 
James v. Pearson, 64 Wash. 263, 116 
Pac. 852; Frisell v. Surry, 99 Wash. 201, 
169 Pac. 317. | 


See, also, Dyer v. Title Guar. & Surety 
Co., 106 Wash. 186, 179 Pac. 834. 


Direction of Verdict in Criminal Cases: 
See Remington’s Digest, Crim, Law, § 254; 
State v. Coella, 8 Wash. 512, 36 Pac. 474; 
State v. Wilson, 10 Wash. 402, 39 Par. 
106; State v. O’Hara, 17 Wash. 525, 50 
Pac. 477, 933; State v. McCullum, 18 
Wash. 394, 51 Pac. 1044; State v. Hyde, 
22 Wash. 551, 61 Pac. 719; State v. 
Eubank, 33 Wash. 293, 74 Pac. 378; State 
— 34 Wash. 262, 75 Pac. 


Power of Court, Direction of Verdict, 
Grant of Nonsuit, or New Trial, and Dis- 
cretion Generally: See Remington’s Digest, 
Trial, § 63; Weir v. Seattle Electrie Co., 
41 Wash. 657, 84 Pac. 597; Morris v. 
Warwick, 42 Wash. 480, 85 Pac. 42, 7 
Ann. Cas. 687; Messir v. McLean, 518 
Wash. 140, 98 Pac. 106; Spokane Grain 
Co. v. Great Northern Express Co., 55 
Wash. 545, 104 Pac. 794; O'Connor v. 
Force, 58 Wash. 215, 108 Pae. 454, 109 
Pac, 1014; Brown v. Walla Walla, 76 
Wash, 670, 136 Pac. 1166; Beck v. Inter- 
national Harvester Co. of America, 85 
Wash, 413, 148 Pac. 35; Washington Trust 
Co. v. Keyes, 88 Wash. 287, 152 Pac. 
1029; West Waite Street, Seattle, In re, 
59 Wash. 688, 155 Pace. 165; Payzant v. 
Caudill, 89 Wash. 250, 154 Pae. 170: 
Mattson v. Griffin Transfer Co., 90 Wash. 
1, 155 Pac. 392; Phoenix Assur. Co. v. 
Columbia & Puget Sound Ry., 92 Wash. 
419, 159 Pac. 369; Stevens v. Selvidge, 
103 Wash, 683, 175 Pac. 294. 

See, also, Hendrickson v. Smith, 111 
Wash, 82, 189 Pac. 550. 

Operation and Effect of Motion or Re 
quest: See Remington's Digest, Trial, 
§64; Knox v. Fuller, 23 Wash. 34, 62 
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Pac. 131; Frye & Bruhn v. Phillips, 46 
Wash. 190, 89 Pac. 559, 93 Pac. 668; 
Sevier v. Hopkins, 101 Wash. 404, 172 
Pac. 550. 


See, also, Haines v. Coastwise Steam- 
ship & Barge Co., 104 Wash. 685, 
177 Pac. 648; MeClure v. Wilson, 109 
Wash. 166, 186 Pac. 302. 


Where the court withdraws a case from 
the jury and enters judgment dismissing 
the action, it is mot required to make 
findings of fact and conclusions of law: 
Fidelity Trust Co. v. Palmer, 22 Wash. 
473, 61 Pac. 158, 79 Am. St. Rep. 953. 


Where the court has granted the motion 
of defendant to discharge the jury and 
for judgment in its favor, a motion of 
plaintiff for a dismissal of his case with- 
out prejudice comes too late: Dunkle v. 


Spokane Falls & N. R. Co., 20 Wash, 
254, 55 Pae. 51. 


A judgment reciting that the defendants 
challenged the legal sufficieney of the evi- 
dence and moved the court to decide, as a 
matter of law, that the defendants were 
entitled to a Verdict in their favor, and 
that the jury be discharged and judgment 
entered in favor of the defendants upon 
the ground that the plaintiff failed to 
Prove a sufficient cause for the jury 
and granting the motion in all things, is 
a Judgment on the merits and a bar to 
another action, under this section, and 
rt a judgment of nonsuit, under section 

a for plaintiffs failure “to prove a 
. cient Cause for the jury”: McKim v, 

pii 60 Wash, 270, 110 Pae. 1073. 

. 5, $ and Determination: See Rem- 
e n pigest, Trial, § 64-1; Aldredge v. 
w 8 ashington R. & Nav. Co., 79 

349, 140 Pac. 550. 


ge of Jury and Decision by 
$341. Special Findings, 
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Court: See Remington's Digest, Trial, 
$ 65; National Bank of Commerce v. 
Galland, 14 Wash. 502, 45 Pac. 35; Mur- 
ray v. Bush, 29 Wash. 662, 70 Pac. 133; 
West Seattle Land ete. Co. v. Novelty M. 
Co., 31 Wash. 435, 72 Pac. 69; Easterly 
v. Mills, 54 Wash. 356, 193 Pac. 475, 28 
L. R. A. (N. S.) 952; Puget Sound Iron 
& Steel Works v. First International 
Bank, 91 Wash. 109, 157 Pac. 212; State 
ex rel. Stone v. Superior Court, 97 Wash. 
172, 166 Pac. 69. 

See, also, Ludberg v. Barghoorn, 73 
Wash. 476, 131 Pac. 1165. 


Right of court to direct verdict in 
favor of one codefendant at close 
of plaintiff's case. Ann. Cas. 
1912D, 1061. 


Effect of request by both parties for 
direction of verdict. 6 Ann. Cas. 
545; 13 Ann. Cas. 372; Ann Cas. 
1913C, 1342. 


Waiver of exception to denial of ap— 
plication to take case from jury 
by subsequent introduction of evi- 
dence. 14 Ann. Cas, 222; Ann. Cas. 
1914A, 146. 


Power of trial court to direct verdict 
at close of opening statement of 
counsel. 14 Ann. Cas. 699; 29 
L. R. A. (N. 8.) 218. 


Power of court to direct verdict in 
action of libel or slander where 
jury is vested with power to de- 
termine law and facts, Ann. Cas. 
1915D, 1270; 51 L. R. A. (N. 8.) 
369. 

Direction of verdict for party on un- 


contradicted evidence in his favor. 
8 A. L. R. 802. 


Any party may, when the evidence is closed, submit in distinct and 


concise pro 
lished, or 
both. The 
of the co 


Cited in 109 Wash. 431. 


“a “the duests for special findings are 
termined tourt should, after having de- 
instruct at the requests are proper, 
answer Por jury that it is their duty to 
requests 8 one of them, and until such 
without 8 been answered by the jury, 
eral verdie? attempt at evasion, the gen- 

‘et should not be received: Red- 


positions the conclusions of fact which he claims to be estab- 
the conclusions of law which he desires to be adjudged, or 
Y may be written, and handed to. the court, or, at the option 
8226; C urt, oral, and entered in the judge's minutes. [L. 69, p. 56, 
“#0; Ud. 81, § 222; 2 H. C., 8 355. 


ford v. Spokane St. Ry. Co., 9 Wash. 55, 
36 Pac. 1085. 

Where special interrogatories are sub- 
mitted under this section, counsel have 
a right to argue them to the jury: Crowl 
v. West Coast Steel Co., 109 Wash. 426, 
186 Pac. 866. 

Refusal to make requested findings as 
constituting contrary findings. 7 
Ann. Cas. 380. 


9342 Questions of Law—Duty of Court. 


fact 


“ll questions of law, including the admissibility of testimony, the 
S pre Minary to such admission, and the construction of statutes and 
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other writings, and other rules of evidence, are to be decided by the 


court, and all discussions of law addressed to it. 


Cd. 81, § 223; 2 H. C., 8 356.] 
Cited in 81 Wash. 681; 82 Wash. 622. 


Questions of Law or of Fact in General: 
See Remington's Digest, Trial, 8 53; 
Livesley v. O’Brien, 3 Wash. 546, 28 Pac. 
920; Ault v. Interstate Sav. & Loan Assn., 


15 Wash. 627, 47 Pac. 13; Remington v. 


Fidelity Deposit Co., 27 Wash. 429, 67 
Pac. 989; Kleet v. Long- Bell Lum. Co., 
27 Wash. 648, 68 Pac. 202; Lost Lake 
Lum. Co. v. Smith, 29 Wash. 713, 70 
Pac. 134; Long v. McCabe & Hamilton, 
52 Wash. 422, 100 Pac. 1016; Ongaro v. 
Twohy, 57 Wash. 668, 107 Pac. 834; 
Scarpelli v. Washington ‘Water Power Co. j 
63 Wash. 18, 114 Pac. 870; Citizens’ Na- 
tional Bank v. Ariss, 68 Wash. 448, 123 
Pac. 593; Girocamo v. Tribble, 70 Wash. 
25, 126 Pac. 67; Bogitch v. Potlatch Lum- 


[L. 69, p. 56, § 227; 


ber Co., 93 Wash. 585, 161 Pace. 487: 
Godefroy v. Hupp, 93 Wash. 371, 160 Pac. 
1056, Ann. Cas. 1918E, 494. 

Where a transaction consists wholly of 
letters and telegrams, whether the corre- 
spondence constituted a contract is a 
question for the court: Schulze v. General 
Electrice Co., 108 Wash. 401, 184 Pac. 342. 

Under sections 342, 343, the jury are 
the judges of the facts alone, while it is 
the duty of the court to decide all ques- 
tions of law: Bouton-Perkins Lumber Co. 
v. Huston, 81 Wash. 678, 143 Pae. 146. 


Presence of Jury During Argument as 


to Admission: See Remington’s Digest, 


Trial, §21; State v. Coella, 3 Wash. 99, 
28 Pac. 28; Gilcher v. Seattle Electric Co., 
82 Wash. 414, 144 Pac. 530. 


§ 343. Questions of Fact—Duty of Jury. 


| All questions of fact, other than those mentioned in the section pre- 
ceding, shall be decided by the jury, and all evidence thereon addressed 


to them. 


Cited in 30 Wash. 325; 81 Wash. 681; 
82 Wash. 622 


Sufficiency of Evidence: See Reming- 
ton’s Digest, Trial, §55; Tibbals v. Mt. 
Olympus Water Co., 10 Wash. 329, 38 
Pac. 1120; Lambuth v. Stetson & Post 
Mill Co., 14 Wash. 187, 44 Pac. 148; 
Tacoma v. Tacoma L. & W. Co., 17 Wash. 
458, 50 Pac. 55; Knox v. Fuller, 23 Wash. 
34, 62 Pac. 131; Meyers v. Syndicate 
Heat & Power Co., 47 Wash. 48, 91 Pac. 
549; Anderson v. Pacific National Lumber 
Co., 60 Wash. 415, 111 Pac. 337; Butter- 
worth v. Bredemeyer, 74 Wash. 524, 133 
Pac. 1061; Atwood v. Washington Water 
Power Co., 79 Wash. 427, 140 Pac. 343; 
Lindquist v. Pacific Coast Coal Co., 8&1 
Wash. 73, 142 Pac. 445; Norris-Short Co. 
v. Everson Mercantile Co., 103 Wash. 399, 
174 Pac. 645. 


§ 344. View by Jury of Premises, 


[L. 69, p. 56, § 228; Cd. 81, § 224; 2 H. C., 8 357. 


On defendant's motion for nonsuit, the 
evidence must be viewed in the light 
most favorable to the plaintiff, who is 
not bound by unfavorable testimony of 
one of his own witnesses: Johnson v. 
North Coast Stevedoring Co., 109 Wash. 
236, 186 Pac. 663. 


Where there is substantial evidence sus- 
taining a verdict if believed by the jury, 
the court cannot weigh the evidence and 
sustain a challenge thereto: Champneys v. 
Irwin, 106 Wash, 438, 180 Pac. 405. 
Credibility of Witnesses: See Rem- 
ington’s Digest, Trial, §55-1; Brace ». 
Northern Pac. R. Co., 63 Wash. 417, 115 
Pac. $41, 38 L. R. A. (N. S.) 1135; Moore 
v. Roddie, 103 Wash. 386, 174 Pac. 648; 
Delaski v. Northwestern Imp. Co., 70 
Wash. 143, 126 Pac. 421. 


Whenever in the opinion of the court it is proper that the jury 


should have a view of real property which is the subject of litigation, or 
of the place in which any material fact occurred, it may order the jury 
to be conducted in a body, in the custody of a proper officer, to the place, 
which shall be shown to them by the judge, or by a person appointed by 
the court for that purpose. While the jury are thus absent, no person 
other than the judge, or person so appointed, shall speak to them on 
any subject connected with the trial. [L. 69, p. 56, § 229; Cd. 81, 
$ 225; 2 H. C., 8 358.) 


Cited in 47 Wash. 245; 66 Wash. 26; 
71 Wash. 648. 


View and Inspection, Discretion: See 
Remington’s Digest, Trial, 3 13; Beling- 
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ham Bay etc. R. R. Co. v. Strand, 4 Wash. 
311, 30 Pac, 144; Klepsch v. Donald, 4 
Wash. 436, 30 Pac. 991, 31 Am. St. Rep. 
2303; State v. Coella, 8 Wash. 512, 36 
Pac. 474; East Spring Street, In re, 41 
Wash. 366, 83 Pac. 242; Jackson Street, 
In re, 47 Wash. 243, 91 Pac. 970; North- 
ern Pac. R. Co. v. Union Lumber Co., 
76 Wash. 563, 137 Pac. 306. 


See, also, Jordan v. Spokane, Portland 
& Seattle R. Co., 109 Wash. 476, 186 
Pac. 875. 


A view of premises by a jury may 
be ordered in condemnation proceedings, 
under this section, nor is said section 
limited by section 9223, authorizing a 
view in condemnation proceedings with- 
out making provision for any person to 
point out the place: Jackson Street, In 
re, 47 Wash. 243, 91 Pac. 970; Sedro- 
Woolley v, Willard, 71 Wash. 646, 129 
Pac. 372. 


Under this section, the court may ap- 
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point out a place to be viewed by a 
jury: Jackson Street, In re, 47 Wash. 243, 
91 Pac. 970. 


View by jury as resting in discre- 


tion of trial court. 18 Ann. Cas. 
730. 

View of premises by jury. 42 
L. R. A. 372. 


Necessity of presence of judge during 
view by jury. 16 Ann. Cas. 628. 
Impressions made on minds of jurors 
by view as evidence in case. 10 

Ann. Cas. 663. 

Right of jury on view to experiment 
to make evidence. 18 Ann. Cas. 
571. 

View of property appropriated in 
condemnation proceedings as supple- 
mentary, not exclusive, of evidence, 
3 Ann. Cas. 302. 

View by jury outside the territorial 
jurisdiction. L. R. A. 1917F, 984. 


point @ person other than an officer to 


& 345. Admonitions to Jury. 5 

The jurors [may be kept together in charge of a proper officer, or 
may, in the discretion of the court, at any time before the submission 
cf the cause to them, be permitted to separate; in either case they] may 
be admonished by the court that it is their duty not to converse with 
any other person, or among themselves, on any subject connected with the 
trial, or to express any opinion thereon, until the case is finally sub- 
mitted to them. [L. 69, p. 56, § 230; Cd. 81, § 226; 2 H. C., § 359.] 


Superseded as to the bracketed words. 
See infra, § 2159, prohibition against separation in criminal cases. 


Cited in 18 Wash. 45; 19 Wash, 275. 
Under this section, the jury in a 
3 ease could, at any time before 
the submission of the cause, be allowed 


to separate: State v. Johnpy Tommy, 19 
Wash. 270, 53 Pac. 155 n 


Under this, and section 2159, requiring 


jurors in criminal cases to be kept to- 
gether, except in cases of misdemeanors, 
it is reversible error in a felony case 
for a juror to separate from his fellows, 
and it is not permissible for him to ex- 
cuse his conduct and show that no preju- 
dice resulted: State v. Bennett, 71 Wash, 
673, 129 Pac. 409. 


§ 347. Proceedings in Case Juror Becomes III. 


If after the formation of the jury, and before verdict, a juror be- 
come siek so as to be unable to perform his duty, the court may order 
him to be discharged. In that case, unless the parties agree to proceed 
with the other jurors, a new juror may be sworn and the trial begin 
anew; or the jury may be discharged and a new jury then or afterward 
formed. [L. 69, p. 56, §231; Cd. 81, §227; 2 H. C., 8 360.) 


9848. Juror as Witness. 


Juror may be examined by either party as a witness, if he be 
otherwise Competent. If he be not so examined, he shall not communicate 
‘ny private knowledge or information that he may have of the matter 
in eontroversy to his fellow jurors, nor be governed bv the same in 
biwing his verdict. IL. 69, p. 57, § 232; Cd. 81, § 228; 2 H. C., § 361. 
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Cited in 80 Wash. 141. 

One whose name has been indorsed on an 
information as a witness for the state is 
incompetent to serve as a juror on the 
ground of bias, even though he dis- 
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claims any, when he has knowledge of 
material controverted facts in the case: 
State v. Stentz, 30 Wash. 134, 70 Pace. 
241, 63 L. R. A. 807. 


§ 349. Care of Jury While Deliberating. 
After hearing the charge, the jury may either decide in the jury-box 


or retire for deliberation. 


If they retire they must be kept together 


in a room provided for them, or some other convenient place, under the 
eharge of one or more officers, until they agree upon their verdict, or are 
discharged by the court. The officer shall, to the best of his ability, keep 
the jury thus separate from other persons, without drink, except water, 
and without food, except ordered by the court. He must not suffer any 
communication to be made to them, nor make any himself. unless by 
order of the court, except to ask them if they have agreed upon their 
verdict, and he shall not, before the verdict is rendered, communicate 
to any person the state of their deliberations or the verdict agreed upon. 
[L. 54, p. 166, § 194; L. 69, p. 57, § 233; Cd. 81, § 229; 2 H. C.. § 362.) 


CUSTODY, CONDUCT AND DELIB- 
ERATIONS OF JURY—Misconduct of 
Jurors: See Remington’s Digest, Trial, 
$ 118; Hedican v. Pennsylvania Fire Ins. 
Co., 21 Wash. 488, 58 Pac. 574; Vowell 
v. Issaquah Coal Co., 31 Wash. 103, 71 
Pac. 725; Schultz v. Simmons Fur Co., 46 
Wash. 555, 90 Pac. 917; Brennan v. 
Seattle, 46 Wash. 427, 90 Pac. 434: Car- 
lisle v. Hargreaves, 112 Wash. 383, 192 


$ 119; Marine Savings Bank v. Young, 
5 Wash. 394, 31 Pac. 864; State v. Wroth, 
15 Wash. 621, 47 Pac. 106: Mott Iron 
Works v. Metropolitan Bank, 90 Wash. 
655, 156 Pac. 864. 


Urging or Coercing Agreement: See 
Remington’s Digest, Trial, § 120; State v. 
Holmes, 12 Wash. 169, 40 Pac. 735, 41 
Pac. 887; State v. Thield, 36 Wash. 365, 
78 Pac. 919; Mott Iron Works v. Met- 


Pac. 894. 


Communications Between Judge and 
Jury: See Remington's Digest, Trial, 


§ 350. Expenses of Keeping Jury. 

If, while the jury are kept together, either during the progress of the 
trial or after their retirement for deliberation, the court order them to 
be provided with suitable and sufficient food and lodging, they shall be 
so provided by the sheriff, at the expense of the county. [L. 69, p. 57, 
§ 234; Cd. 81, § 230; 2 H. C., § 363. ] 


§ 351. Taking Papers to Jury-room. 

Upon retiring for deliberation, the jury may take with them the 
pleadings in the cause, and all papers which have been received as evi- 
dence on the trial (except depositions), or copies of such parts of public 
records or private documents given in evidence as ought not, in the 
opinion of the court, to be taken from the person having them in pos- 
session.. [L. 54, p. 166, §195; L. 69, p. 57, § 235; Cd. 81, § 231; 2 
H. C., § 364. 


Cited in 21 Wash. 72; 33 Wash. 359; 52 
Wash. 136; 53 Wash. 540; 109 Wash. 626. 

Taking Papers to Jury-room: See Rem- 
ington’s Digest, Trial, § 11812; Swadling 
v. Barneson, 21 Wash. 699, 59 Pac. 506; 
Wintermute v. Standard Furniture Co., 53 
Wash. 539, 102 Pae. 443. 


In Criminal Cases: See Remington's 
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ropolitan Bank, 90 Wash. 655, 156 Pac. 
864. 


Digest, Crim. Law, $ 327; State v. Cush- 
ing, 14 Wash. 527, 53 Am. St. Rep. 883, 
45 Pac. 145; State v. Yourex, 30 Wash. 
611, 71 Pae. 203; Edwards v. Territory, 
1 W. T. 195; Doctor Jack v. Territory, 2 
W. T. 101, 3 Pac. 832; State v. Moody, 
18 Wash. 165, 61 Pac. 356; State v. Me- 
Cormick, 20 Wash. 94, 54 Pac. 764; 
State v. Webster, 21 Wash. 63, 57 Pac. 
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361; State v. Champoux, 33 Wash. 339, 
74 Paec. 557: State v. Simmons, 52 Wash. 
132, 100 Pac. 269: State v. Baker, 67 
Wash. 595, 122 Pae. 335. | 

Taking exhibits to jury-room: State 
v. Burcham, 109 Wash. 625, 187 Pac. 352. 


Right of jury to take to jury-room 
affidavit admitted as testimony of 
— witness. Ann. Cas. 1913C, 


ing calculation or estimate by party 
as to amount due him on retire- 
ment to jury-room. Ann. Cas. 
1913C, 937. 


Right of jury on retirement to take 
family Bible or other religious book 
introduced as evidence. 41 L. R. A. 
456. 


Effect on verdiet of papers improperly 
in Jury-room. 6 Ann, Cas. 931; 
Ann. Cas. 1915C, 924. 


Right of jury to take paper contain- 


§ 352. Further Instructions to Jury. 


After the Jury have retired for deliberation, if they desire to be 
informed of any point of law arising in: the case, they may require the 
officer having them in charge to conduct them into court. Upon their 
veing brought into court, the information required shall be given in the 
presence of or after notice to the parties or their attorneys. [Cf. L. 54, 


p. 166, §196; L. 69, p. 57, § 236; Cd. 81, § 232; L. 91, p. 103, 8 1; 
2 H. C., 9 365.) 


Cited in 112 Wash. 58. 


the bench and entering the jury-room, at 
the request of that body while in con- 
sultation, is such misconduct as to war- 


rant a reversal: State v. Wroth, 15 Wash. 
492; State v. Yourex, 30 Wash. 611, 71 621, 47 Pac. 106. 


Pac. 203; State v. Miller, 78 Wash. 268, Recalling a jury after it had been de- 
138 Pac. 896, liberating and insinuating what its ver- 


Where the judge, after the ; h - dict should be is reversible error: State 
tired, receives 1 them ‘aa a v. Thield, 36 Wash. 365, 78 Pac. 919. 
amar? form of verdict submitted for Error in recalling the jury for further 

intiff in 


Which the jury claim there is 


istak instructions cannot be shown by affidavits: 
4 mistake, and returns the same, stating 


State v. Rice, 72 Wash. 104, 129 Pac. 


seh in form as intended, such com- 911. 

prejudicial ectween judge — ak << not Necessity that further instructions 
i or: arine Sav. Bank v. requested by jury be given in open 
Young, 5 Wash. 394, 31 Pac. 864. $ E 1 


court. 14 Ann. Cas. 514; Ann. Gas. 
1917A, 399. 


959. Discharge of Jury Without Verdict. 

The Jury may be discharged by the court on account of the sickness 
of a juror, or other accident or calamity requiring their discharge, or by 
consent of both parties, or after they have been kept together until it 
satisfactori] y appears that there is no probability of their agreeing. IL. 69, 
P. 58 8237; Cd. 81, § 233; 2 II. C., 8 366. 


Cited in 28 Ba 
54 Wash 49, Wash. 622; 29 Wash, 368; 


The action Of the trial court in leaving 


on & former trial, when there seemed no 
Prospect of their being able to reach an 
agreement in view of this: State v. Cos- 


A plea of o in j ot be 
based F tello, 29 Wash. 366, 69 Pac. 1099. 


“Pon the discharge of the jury 


SBL If Jury Discharged, Cause Continued for Trial. 
In all cases where a jury are discharged or prevented from giving 
à verdict, by reason of accident or other cause, during the progress of the 
inal, or after the cause is submitted to them, the action shall thereafter 
2 % trial anew. [CE L. 659, p. 58, f 238; Cd. 81, §234; L. 91, p. 104 
25 2 H. C. 8367. 
Cited in 28 Wash, 622. 


361 


ISSUES, TRIAL AND JUDGMENT. [Tire III 


355 


§ 355. Recess of Court While Jury are Deliberating. 


While the jury are absent the court may adjourn from time to time. 
in respect to other business, but it 1s nevertheless to be deemed open for 
every purpose connected with the cause submitted to the jury until a 
verdict is rendered or the jury discharged. [Cf. L. 54, p. 166, § 197; 
L. 69, p. 58, § 239; Cd. 81, § 235; 2 H. C., § 368.] 


§ 356. Proceedings When Jury have Agreed. 


When the jury have agreed upon their verdict they shall be con- 
ducted into court by the officer having them in charge. Their names 
shall then be called, and if all do not appear, the rest shall be discharged 
without giving a verdict. [L. 69, p. 58, § 240; Cd. 81, §236; 2 H. C, 
$ 369. ] 


§ 357. Manner of Giving Verdict. 
If the jury appear, they shall be asked by the court or the clerk 
whether they have agreed spon their verdict, and if the foreman answer 


in the affirmative, he shall, on being required, declare the same. [L. 69. 
p. 58, § 241; Cd. 81, § 237; 2 H. C., § 370.] 


Rendition and Reception: See Reming- 
ton’s Digest, Trial, §123; Frost v. Ainslie 
Lbr. Co., 3 Wash. 241, 28 Pac. 354, 915; 


State v. Straub, 16 Wash. 111, 47 Pac. 
227; Matthews v. Spokane, 50 Wash. 107, 
96 Pac. 827. 


§ 358. Ten Jurors may Render Verdict in Civil Cases. 

In all trials by juries of twelve in the superior court, except criminal 
trials, when ten of the jurors agree upon a verdict, the verdict so agreed 
upon shall be signed by the foreman, and the verdict shall stand as the 
verdict of the whole jury, end have all the force and effect of a verdict 


agreed to by twelve Jurors. 


Cited in 15 Wash. 441; 108 Wash. 434. 


Upon receiving a verdict in the absence 
of counsel pursuant to stipulation, where, 
upon a poll of the jury, at first but nine 
agree, it is not error for the court, in the 
absence of counsel, to repeat the instruc- 


§ 359. Jury may be Polled. 


[L. 95, p. 59, §1; Const., Art. I, § 21.] 


tions as to the number necessary to agree, 
and to grant a request of a juror to allow 
him to change his vote, in case a mistake 
was made: Rice Fisheries Co. v. Pacific 
Realty Co., 35 Wash. 535, 77 Pac. 839. 


When the verdict is returned into court either party may poll the 
jury, and if ten of the jurors answer that it is the verdict said verdict 


shall stand. 


In case ten of the Jurors do not answer in the affirmative 


the jury shall be returned to the jury-room for further deliberation. 


L. 95, p. 59, § 2.] 
Cited in 35 Wash. 542; 75 Wash. 572. 
Polling Jurors: See Remington’s Digest, 

Trial, § 125; Norman v. Hopper, 38 Wash. 

415, 80 Pac. 551; Cameron v. Stack-Gibbs 

Lumber Co., 68 Wash. 539, 123 Pac. 1001. 
This section applies to the receipt of a 

sealed verdict, notwithstanding the jury 

had been allowed to separate, where they 
had reassembled to present the verdict: 

Coughlin v. Weeks, 75 Wash. 568, 135 

Pac. 619. 
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Where, upon polling the jury, a juror 
answered “either that or a hung jury,” 
and upon being admonished, answered 
“yes,” the verdict should be received and 
cannot be impeached: State v. Millrov, 
103 Wash. 193, 174 Pac. 10. 


Validity of verdict rendered after 
jury have been polled and some 
Jurors have dissented and jury have 
been sent back for further delibera- 
tions. 6 Ann. Cas. 457. 
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€ 360. Correction of Informal Verdict. 


If the verdict be informal or insufficient, it may be corrected by the 
jury under the advice of the court, or the jury may again be sent out. 
[Cf. L. 69, p. 58, § 242; Cd. 81, § 238; 2 H. C., § 371; the first clause 
of this section is repealed by L. 95, p. 59, § 2.] 


Cited in 3 Wash. 346; 17 Wash. 563. 


Amendment or Correction — By Jury: 
See Remington's Digest, Trial, 8 132; 
Marine Sav. Bank v. Young, 5 Wash. 394, 
31 Pac. 864; Coughlin v. Weeks, 75 Wash. 
568, 135 Pac. 649. 


Error cannot be assigned on the action 
of the court in sending the jury back 
with the pleadings, to cure an oversight 
in not sending the same to the jury-room, 
after the verdict had been read but be- 
fore it was received or filed, where the 
jury presently returned with the same 
verdict, which was received and filed: 
Matthews v. Spokane, 50 Wash. 107, 96 
Pac, 827. 


—— By Court: See Remington’s Digest, 
Trial, $133; Yakima Nat. Bank v. Knipe, 
6 Wash. 348, 33 Pac. 834; Hardy v. Hohl, 


11 Wash. 1, 39 Pac. 277; Casety v. Jami- 
son, 35 Wash. 478, 77 Pac. 800; Richard- 


-son v. Agnew, 46 Wash. 117, 89 Pac. 404; 


Buffington v. Henton, 70 Wash. 44, 126 
Pae. 58; Mickelson v. Fischer, 81 Wash. 
423, 142 Pac. 1160; Quarring v. Stratton, 
85 Wash. 333, 148 Pac. 26. See, also, 
Pearson v. Arlington Dock Co., 111 Wash. 
14, 189 Pac. 559. 


Power of court to amend verdict by 
adding interest. 10 Ann. Cas. 753; 
25 L. R. A. (N. 8.) 311. 

Effect of discharge of jury on right 
to correct verdict. 23 L. R. A. 732. 

Amendment of sealed verdiet by jury. 
5 Ann. Cas. 394; 3 L. R. A. (N. 8.) 
1086. l 

Correction of special verdict. 24 
L. R. A. (N. 8.) 72. 


§ 361. Receiving Verdict and Discharging Jury. 

When the verdict is given, and is such as the court may receive, 
and if no juror disagree or the jury be not again sent out, the clerk shall 
ñle the verdict. The verdict is then complete, and the jury shall be 
discharged from the case. The verdict shall be in writing, and under 
the direction of the court shall be substantially entered in the journal 
as of the day’s proceedings on which it was given. [L. 69, p. 59, § 243; 


Cd. 81, §239; 2 H. C., § 372.] 
Cited in 85 Wash. 334. 


The court is deemed always open for 


the purpose of receiving the verdict of a 
jury in a cause submitted to them: Ed- 
wards v. Territory, 1 W. T. 195. 

If the jury come into court and request 
the judge to correct a clerical error in & 
form of verdict submitted to them, and 


thereafter agree upon and return such 
corrected verdict, no error can be predi- 
cated: Marine Sav. Bank v. Young, 5 
Wash. 394, 31 Pac. 864. 


Receiving verdict on Sunday. Ann. 
Cas. 1916B, 11, 30, 33; 7 L. R. A. 
327; 39 L. R. A. (N. 8.) 844. 


CHAPTER III. 
THE VERDICT. 


§ 362. General and Special Verdict, Defined. 


The verdict of a jury is either general or special. A general verdict 
is that by which the jury pronounces generally upon all or any of the 
issues either in favor of the plaintiff or defendant. A special verdict is 
that by which the jury find the facts only, leaving the judgment to the 
court. [L. 54, p. 167, § 198; Cd. 81, §240; 2 H. C., § 373.) 


Cited in 84 Wash. 413. 


_ Preparation and Formulation: See Rem- 
ington's Digest, Trial, § 122; Marine Sav- 
Fi Bank v. Young, 5 Wash. 394, 31 Pac. 
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Form and Language in General: See 
Remington’s Digest, Trial, $ 126; Phillipos 
v. Mihran, 38 Wash. 402, 80 Pac. 527; Stan- 
gair v. Roads, 46 Wash. 613, 91 Pae. 1; 
Tribble v. Yakima Valley Transp. Co., 
100 Wash. 589, 171 Pac. 544. 
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In an action for legal services with 
verdict finding for the plaintiff in a spe- 
ecified sum, the addition of the words 
“administrator’s fees left for court to 
decide,” indicated, under an instruction, 
that there was no agreement therefor; and 
at most was merely surplusage: Martin 
v. Nichols, 110 Wash. 451, 188 Pac. 519. 


Designation of Parties: See Remington’s 
Digest, Trial, §127; Blue v. McCabe, 5 
Wash. 125, 31 Pac, 431; Nelson v. Brom- 
lev, 55 Wash. 256, 104 Pac. 251. 


Amount of Recovery—In General: See 
Remington's Digest, Trial, § 128; Lincoln 
County v. Brock, 37 Wash. 14, 79 Pac. 
477; Yamamoto v. Puget Sound Lumber 
Co., 84 Wash. 411, 146 Pac. 861; Haefele 
v. Brackett, 95 Wash. 625, 164 Pac. 244. 
See, also, Pearson v. Arlington Dock Co., 
111 Wash. 14, 189 Pac. 559. 


Interest: See Remington’s Digest, 
Trial, § 129; Silsby v. Frost, 3 W. T. 388, 
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17 Pac. 887; Meeker v. Gardella, 1 Wash. 
139, 23 Pac. 837; Western Mill Co. v. 
Blanchard, 11 Wash. 230, 23 Pac. 839; 
Brown v. Gillett, 39 Wash. 495, 81 Pace. 
1002. 

Construction and Operation: See Rem- 
ington’s Digest, Trial, § 134; State ex rel. 
Holgate v. Superior Court, 21 Wash. 33, 
56 Pac. 932; O’Brien v. American Casualty 
Co., 58 Wash. 477,109 Pac. 52; Norwegian 
Danish M. E. Church v. Home Tel. Co., 
66 Wash. 511, 119 Pac. 834; Cameron 
v. Stack-Gibbs Lumber Co., 68 Wash. 539, 
123 Pac. 1001; Jorgenson v. Crane, 97 
Wash. 676, 167 Pac. 49; Cassutt v. Miller 
Co., 103 Wash. 222, 174 Pae. 433. See, 
also, Walters v. Sievers, 107 Wash. 221. 
181 Pac. 853. 

Affidavits of Jurors to Sustain or Im- 
peach Verdict: See Remington’s Digest, 
Trial, § 135; Goodman v. Cody, 1 W. T. 
329; Purdy v. Sherman, 74 Wash. 309, 
133 Pac. 440. 


§ 363. Verdict in Actions for Specific Personal Property. 
In an action for the recovery of specific personal property, if the 


property has not been delivered to the plaintiff, or the defendant by his 
answer claim a return thereof, the jury shall assess the value of the 
property if their verdict be in favor of the plaintiff; or if they find in 
favor of the defendant, and that he is entitled to a return thereof, they 
may at the same time assess the damages, if any are claimed in the 
complaint or answer, which the prevailing party has sustained by reason 
of the detention or taking and withholding such property. [L. 54, 
p. 167, 8 199; Cd. 81, § 241; 2 H. C., § 374. 

Cited in 3 Wash. 251; 5 Wash. 279; 22 
Wash. 308: 35 Wash. 401; 38 Wash. 403. 


Verdict and Findings Value of Prop- 
erty: See Remington’s Digest, Replev., 
$42; McGraw v. Franklin, 2 Wash. 17, 
25 Pac. 911, 26 Pac. 810; Meeker v. 


Johnson, 3 Wash. 247, 2 Pac. 542; Quinn 
v. Parke & Lacy Mach. Co., 5 Wash. 276, 
31 Pac. 866; Hall v. Law Guarantee & 
T. Soc., 22 Wash. 305, 60 Pac. 643, 79 
Am. St. Rep. 935; Armour v. Seixas, 30 
Wash. 181, 141 Pac. 308. 


§ 364. Rendition of General or Special Verdict, When. 


In every action for the recovery of money only, or specific real prop- 
erty, the jury, in their discretion, may render a general or special verdict. 
In all other cases, the court may direct the jury to find a special verdict 
in writing upon all or any of the issues, and in all cases may instruct 
them, if they render a general verdict, to find upon particular ques- 
tions of fact to be stated in writing, and may direct a written finding 


thereon. The special verdict or finding shall be filed with the clerk and 
entered in the minutes. IL. 54, p. 167, § 200; Cd. 81, § 242; 2 H. C., 
8 375. | 


Cited in 3 Wash. 495; 15 Wash. 82; 17 
Wash. 592; 46 Wash. 615; 83 Wash. 178; 84 
Wash, 413; 108 Wash. 434. 

SPECIAL INTERROGATORIES AND 
FINDINGS—Power and Duty of Court to 


353, 19 Pac. 25; Pencil v. Home Ins. 
Co., 3 Wash. 485, 28 Pac. 1031; Bailey v. 
Tacoma Traction Co., 16 Wash. 48, 47 
Pac. 241; Walker v. McNeill, 17 Wash. 
582, 50 Pac. 518; Hart Lum. Co. ». 


Require Special Findings: See Reming- Rucker, 20 Wash. 383, 55 Pac. 320; Red- 
ton’s Digest, Trial, § 136; Columbia & ford v. Spokane St. Rx. Co., 9 Wash. 55, 
P. S. R. R. Co. v. Hawthorne, 3 W. T. 36 Pae. 1085; MeDougall v, Walling, 15 
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Wash. 78, 45 Pac. 668, 55 Am. St. Rep. 
Ss1; Morrison v. Northern Pac. R. Co., 
34 Wash. 70, 74 Pac. 1064; Sudden & 
Christenson v. Morse, 55 Wash. 372, 104 
Pac. 645; Keane v. Seattle, 55 Wash. 622, 


104 Pac. 819; Butler v. Supreme Court of 


Foresters, 60 Wash. 171, 110 Pac. 1007; 
Purcell v. Warburton, 70 Wash. 129, 126 
Pac. 89; Loy v. Northern Pac. R. Co., 
77 Wash. 25, 137 Pac. 446; Acres v. Fred- 
erick & Nelson, 79 Wash. 402, 140 Pac. 
370, 5 N. C. C. A. 557; Lebovitz v. Coggs- 
well, 83 Wash. 174, 145 Pac. 212 ; Olympia 
Water Works v. Mottman, 88 Wash. 694, 
153 Pac. 1074. See, also, McCreedy v. 
Fournier, 113 Wash. 351, 194 Pac. 398; 
Cramer v. Cramer, 106 Wash. 681, 180 
Pae. 915. 

Questions to be Submitted: See Reming- 
ton’s Digest, Trial, § 137; Wilkie v. Chan- 
don, 1 Wash. 355, 25 Pac. 464. 

Requests for Special Findings: See 
Remington’s Digest, Trial, § 138; Dixon 
v. Bausman, 17 Wash. 304, 49 Pac. 540; 
Mitchell v. Matheson, 23 Wash. 723, 63 
Pae. 564; Larson v. American Bridge Co., 


§ 365. Special Verdict Controls. 


When a special finding of facts shal] 
verdict, the former shall control the latter, and the 
IL. 54, p. 167, § 201; Cd. 


ment accordingly. 


Cited in 1 Wash. 522; 15 Wash. 366; 25 
Wash. 77; 34 Wash. 41; 68 Wash. 543; 73 
Wash. 691. 


Findings Inconsistent With General 
 Verdict—Special findings control a general 
verdict if inconsistent therewith: See 
Remington’s Digest, Trial, $ 141; Willey 
v. Morrow, 1 W. T. 474; Pepperall v. 
City Park Transit Co., 15 Wash. 176, 45 
Pac. 743, 46 Pac. 407; Gerhard v. Wor- 
rell, 20 Wash. 492, 55 Pac. 625; Mitchell 
v. Matheson, 23 Wash. 723, 63 Pac. 564. 


In an action for fraud, a special finding 
that one of the defendants had not made 
the promises alleged is not inconsistent 
with a general verdict establishing fraud 
on the part of the other defendant: 
Warwick v. Corbett, 106 Wash. 554, 180 
Pac. 928. 

In an action for false 
the answer to a special interrogatory re- 
ferring to only a portion of the evidence 
a$ to probable cause is not inconsistent 
with a general verdict finding no probable 


imprisonment, 


cause: Eberhart v. Murphy, 110 Wash. 
108, 188 Pac. 17. 

Special That are not Incon- 
sistent With the General Verdict: See 


Remington’s Digest, Trial, $ 141; Mercier 
v. Travelers’ Ins. Co., 24 Wash. 147, 64 
Pac. 158; McCorkle v. Mallory, 30 Wash. 
632, 71 Pac. 186; Abby v. Wood, 
Wash. 379, 86 Pac. 558; Grant v. Spokane 
Traction Co., 47 Wash. 112, 91 Pae. 553; 
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ton's Digest, Trial, § 142; 
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40 Wash. 224, 82 Pac. 294, 111 Am. St. 
Rep. 904. 


Preparation and Form 
Or Findings: See Remington’s Digest, 
Trial, § 139; Wilkie v. Chandon, 1 Wash. 
355, 25 Pac. 464; Johnson v. Washington 
Water Power Co., 62 Wash. 619, 114 
Pac. 453. 


Sufficiency of Verdict or in 
General: See Remington’s Digest, Trial, 
$ 139-1; Scarpelli v. Washington Water 
Power Co., 63 Wash. 18, 114 Pae. 870. 
See, also, Bullock v. Yakima Valley 
Transportation Co., 108 Wash. 413, 184 
Pac. 641, 187 Pac. 410. 


Failure to Answer Interrogatories or 
Make Findings: See Remington’s Digest, 
Trial, § 140; Norman v. Hopper, 38 Wash. 
415, 80 Pac. 551: Minor v. Stevens, 65 
Wash. 423, 118 Pac. 313, 42 L. R. A. 
(N. S.) 1178, 2 N. C. C. A. 309. 

Common-law power and duty of court 
to submit proper special interrog- 
atories to jury. 15 Ann. Cas. 469. 


of Interrogatories 


be inconsistent with the general 
court shall give judg- 
81, § 243; 2 H. C., § 376.) 


Perry v. Centralia, 50 Wash. 670, 97 Pace, 
802; Sudden & Christenson v. Morse, 55 
Wash. 372, 104 Pac. 645; Evans v. Oregon 
& Washington R. Co., 58 Wash. 429, 108 
Pac. 1095, 28 L. R. A. (N. S.) 455; Olm- 
stead v. Olympia, 59 Wash. 147, 109 Pac. 
602; Brown v. Thorne, 61 Wash. 18, 111 
Pac. 1047; Feroglio v. Paulsen, 73 Wash. 
417, 131 Pac. 1163, 46 L. R. A. (N. S.) 
629; Campbell v. Jones, 73 Wash. 688, 132 
Pac. 635; Allen v. Walla Walla Valley R. 
Co., 96 Wash. 397, 165 Pae. 99. 


Special Findings That are Inconsistent 
and Control the General Verdict: See Rem. 
ington’s Digest, Trial, § 141; Stewart v. 
Walla Walla Print. & Pub. Co., 1 Wash. 
521, 20 Pac. 605; Engstrom v. Merriam, 
25 Wash. 73, 64 Pac. 914; Hobert v. 
Seattle, 32 Wash. 330, 73 Pac. 383; 
Gaudie v. Northern Lumber Co., 34 Wash. 
34, 74 Pac. 1009; Byrne v. Funk, 38 
Wash. 506, 80 Pac. 772, 3 Ann. Cas. 647; 
Crowley v. Northern Pac. R. Co., 46 
Wash. 85, 89 Pac. 471; Boucher v. Oregon 
R. & Nav. Co., 50 Wash. 627, 97 Pac. 
661; O’Brien v. American Casualty Co., 
58 Wash. 477, 109 Pace. 52; Bullis v. 
Ball, 98 Wash. 342, 167 Pac, 942. 

Amendment or Correction: See Reming- 
ton's Digest, Trial, § 141-1; Loy v. North- 
ern Pac. R. Co., 68 Wash. 33, 122 Paec. 


372. 


Construction and Operation: See Reming- 


Mitchell v. 
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Matheson, 23 Wash. 723, 63 Pac. 564; 
Mercier v. Travelers’ Ins. Co., 24 Wash. 
147, 64 Pac. 158; Curtis v. Oregon R. & 
Nav. Co., 36 Wash. 55, 78 Pac. 133; 
Skoog v. Columbia Canal Co., 63 Wash. 


115, 114 Paec. 1034; Richardson v. Spo- 


kane, 67 Wash. 621, 122 Pac. 330; Schade 
Brewing Co. v. Chicago, Milwaukee & 
Puget Sound R. Co., 79 Wash. 651, 140 
Pac. 897; State ex rel. Upper v. Hanna, 
87 Wash. 29, 151 Pac. 83, 1087; Burleigh 
v. Consumers Publishing Co., 95 Wash. 
49, 163 Pac. 5. 


In an action for personal injuries re- 
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ceived when an employee, pursuant to 
a command, removed a halter from a 
vicious cow, a general verdict for plain- 
tiff, together with a special finding that 
he was injured as he claims, amounts to 
a finding that he removed the halter 
pursuant to orders: Walters v. Sievers, 
107 Wash. 221, 181 Pae. 853. 
Objections and Exceptions: See Rem- 
ington’s Digest, Trial, § 143; Mounts v. 
Goranson, 29 Wash. 261, 69 Pac. 740. 


When special verdict will control gen- 
eral verdict. 6 L. R. A. 574. 


8366. Jury to Assess Amount of Recovery. 
When a verdict is found for the plaintiff. in an action for the recov- 


ery of money, or for the defendant when a setoff for the recovery of 
money is established beyond the amount of the plaintiff’s claim as estab- 
lished, the jury shall also assess the amount of the recovery; they may 
also, under the direction of the court, assess the amount of the recovery 


when the court gives judgment for the plaintiff on the pleadings. [Cf. 
L. 54, p. 167, § 202; Cd. 81, § 244; L. 91, p. 104, § 3; 2 H. C., § 377.] 


Cited in 25 Wash. 480. 


Manner of Arriving at Verdict: See 
Remington’s Digest, Trial, § 121; Good- 
man v. Cody, 1 W. T. 329; Watson v. 
Reed, 15 Wash. 440, 46 Pac. 647, 55 
Am, St. Rep. 899; Stanley v. Stanley, 32 
Wash, 489, 73 Pac. 596; Bell v. Butler, 


34 Wash. 131, 75 Pac. 130; Conover v. 
Neher-Ross Co., 38 Wash. 172, 80 Pac. 
281, 107 Am. St. Rep. 841; United Iron 
Works v. Wagner, 98 Wash. 453, 167 
Pac. 1107. See, also, Carlisle v. Har- 
greaves, 112 Wash. 383, 192 Pac. 894. 


CHAPTER IV. 
TRIAL BY THE COURT. 


§ 367. Findings and Conclusions, How Made. 

Upon the trial of an issue of fact by the court, its decisions shall be 
given in writing and filed with the clerk. In giving the decision, the 
facts found and the conclusions of law shall be separately stated. Judg- 


ment upon the decision shall be entered accordingly. 
$ 205; Cd. 81, § 246; 2 H. C., 8 379. 


Cited in 1 Wash. 371, 375, 376, 406; 5 Wash. 
185; 8 Wash. 590; 9 Wash. 465; 11 Wash. 
459; 12 Wash. 562; 21 Wash. 142; 25 Wash. 
620; 26 Wash. 455; 27 Wash. 215; 35 
Wash. 66; 40 Wash. 3, 4; 47 Wash. 47; 
49 Wash. 364; 54 Wash. 593; 79 Wash. 
493, 494; 83 Wash. 380; 86 Wash. 478; 
96 Wash. 283; 97 Wash. 445; 100 Wash. 
554; 104 Wash. 263; 111 Wash. 203. 

The purpose of this section is to en- 
courage appeals without bringing up the 
evidence, through full findings on all 
issues: Colvin v. Clark, 83 Wash. 376, 145 
Pac. 419: Western Dry Goods Co. v. Hamil- 
ton, 86 Wash. 478, 150 Pae. 1171. 

TRIAL BY COURT—HEARING AND 
DETERMINATION OF CAUSE—RBecep- 
tion of Evidence—In General: See Rem- 
ington’s Digest, Trial, § 147; Scully v. 


[L. 54, p. 168, 


Book, 3 Wash. 182, 28 Pac. 556; Deg- 
ginger v. Martin, 48 Wash. 1, 92 Pac. 
674; Schultz v. Schultz, 71 Wash. 327, 
128 Pac. 660. 


Effect of Error in Admission of 
Evidence: See Remington’s Digest, Trial, 
§ 148; Smith v. Taylor, 2 Wash. 422, 27 
Pac. 812; Kimball v. Ford, 7 Wash. 603, 
35 Pac. 395; Benson v. Hart, 10 Wash. 301, 
38 Pac. 1041; Roher v. Snyder, 29 Wash. 
199, 69 Pac. 74S; Main v. Johnson, 7 
Wash. 321, 35 Pac. 67. 

Rulings on Weight and Sufficiency of 
Evidence—Dismissal or Nonsuit: See Rem- 
ington’s Digest, Trial, § 149; Lambuth v. 
Stetson & Post Mill Co., 14 Wash. 187, 
44 Pac. 148; O’Neile v. Ternes, 32 Wash. 
528, 73 Pac. 692; King County v. Whit- 
tlesey, 52 Wash. 206, 100 Pac. 320. 
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FINDINGS OF FACT AND CONCLU- 
SIONS OF LAW—Findings Necessary in 
Actions at Law, but not in Equity: See 
Remington's Digest, Trial, §150, and 
vages cited. See, also, Hanson v. Roesch, 
104 Wash. 257, 176 Pac. 349. 

This section has no application to the 
trial on a petition to vacate a judgment 
of default because of excusable negleet, 
mistake or inadvertence: Frieze v. Powell, 
79 Wash. 483, 140 Pac. 690. 

What delay and lapse of time is not a 
sufficient defense to mandamus proceed- 
ings to compel a judge to make findings: 
State ex rel. Eilers Music House v. 
French, 100 Wash. 552, 171 Pac. 527. 


Necessity of Findings of Fact for Pur- 
poses of Review: See Remington’s Digest, 
App. & E., § 162, and cases cited. 

Requests for Findings: See Remington’s 
Digest, Trial, § 151; Bank of California v. 
Dyer, 14 Wash. 279, 44 Pac. 534; West- 
ern Dry Goods Co. v. Hamilton, 86 Wash, 
478, 150 Pae. 1171; Allen v. Allen, 96 
Wash. 689, 165 Pac. 889. 


See, also, Shelton v. Powers, 111 Wash. 
302, 190 Pae. 900. 


Preparation and Form in General: See 
Remington's Digest, Trial, § 152; Bartlett 
v. Reichennecker, 5 Wash. 369, 32 Pac. 
96; Potwin v. Blasher, 9 Wash. 460, 37 
Pac. 710; Lindsay v. Scott, 56 Wash. 206, 
105 Pac. 462; Gray v. Fuller, 85 Wash. 
13, 147 Pac. 402. 

Separate Statement of Facts and Law: 
See Remington's Digest, Trial, § 153; 
shepard v. Gove, 26 Wash. 452, 67 Pac. 
256; Barnham’s Estate, In re, 41 Wash. 
570, 84 Pac. 602; Peirce v. Wheeler, 44 
Wash, 326, 87 Pac. 361. 


Sufficiency in General: See Remington's 
Digest, Trial, §154; Bard v. Kleeb, 1 
Wash. 370, 25 Pac. 467, 27 Pae. 273; 
King County v. Hill, 1 Wash. 404, 25 
Pac. 451; Gaffney v. Megrath, 11 Wash, 
456, 39 Pac. 973; Barbre v. Hibschman, 
77 Wash. 563, 137 Pac. 997. 


Conformity to Pleadings: See Reming- 
ton’s Digest, Trial, § 154%; Shelton Log- 
ging Co. v. Gosser, 26 Wash. 126, 66 


Pac. 151; Ballard v. Collins, 63 Wash. 
493, 115 Pac. 1050. 

Failure to Find on Particular Questions: 
See Remington’s Digest, Trial, § 155; 
Gaffney v. Megrath, 11 Wash. 456, 39 
Pac. 973. 

Amendment or Correction: See Rem- 
ington’s Digest, Trial, § 156; Eakin v. 
McCraith, 2 W. T. 112, 3 Pac. 838; Cal- 
houn v. Gilliland, 2 W. T. 174, 2 Pac. 
355; Powelson v. Seattle, 87 Wash. 617, 
152 Pac. 329. 


Construction and Operation: See Rem- 
ington’s Digest, Trial, § 157; Willey v. 
Morrow, 1 W. T. 474; Reynolds v. Dexter 
Horton, 2 Wash. 185, 26 Pac. 221; Thora- 
ton v. Dow, 60 Wash. 622, 111 Pac. 899, 
32 L. R. A. (N. 8.) 968; Field v. Cop- 
ping, Agnew & Scales, 65 Wash. 359, 118 
Pac. 329, 36 L. R. A. (N. S.) 488; Laugh- 
lin v. Seattle Taxicab & Transfer Co., 84 
Wash, 342, 146 Pac. 847; Kitsap County 
Bank v. United States Fidelity & Guar- 
anty Co., 90 Wash. 12, 155 Pae. 411; 
Dobrentai v. Piehl, 92 Wash. 433, 159 
Pac. 371. ä 

See, also, State v. Twenty Barrels of 
Whiskey, 104 Wash. 382, 176 Pac. 673. 


Objections and Exceptions: See Rem- 
ington’s Digest, Trial, § 158; Kennedy v. 
Derrickson, 5 Wash. 289, 31 Pac. 766. 

Time of Entering Decision: See Rem- 
ington’s Digest, Trial, § 149-1; Russell v. 
Schade Brewing Co., 49 Wash. 362, 95 
Pac, 327. 

The superior court does not lose juris- 
diction by failing to decide a cause 
within ninety days from the time it is 
submitted, as required by the constitu- 
tion: Demaris v. Barker, 33 Wash. 200, 
74 Pae. 362; Moylan v. Moylan, 49 Wash. 
341, 95 Pac. 271; Olympic Oil Co. v. 
Kane, 56 Wash. 199, 105 Pac. 477. 


Waiver of right to have findings of 
fact made by court. Ann. Cas. 
1914D, 797. 


Duty of court to make findings of 
fact in contempt proceeding. Ann. 
Cas. 1913A, 957; 30 L. R. A. (N. 8.) 
564. | 


§ 368. Order of Proceedings—Findings Deemed Verdict. 


The order of proceedings on a trial by the court shall be the same 
as provided in trials by jury. The finding of the court upon the facts 
shall be deemed a verdict, and may be set aside in the same manner 
and for the same reason, as far as applicable, and a new trial granted. 
L. 69, p. 60, § 251; Cd. 81, 8 247; 2 H. C., 8 380.] 


Cited in 2 Wash. 190; 20 Wash. 495; 
35 Wash. 66; 49 Wash. 364; 67 Wash. 
77; 83 Wash. 380; 104 Wash. 383. 


_ The findings of the court upon the facts 
are deemed a verdict: Willey v. Morrow, 
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1 W. T. 474; Enos v. Wilcox, 3 Wash. 
44, 28 Paec. 364; and must be supported 
by the testimony: Sheehan v. Levy, 1 
Wash. 149, 23 Pac. 802. 
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CHAPTER V. 
TRIAL BY REFEREES, 


§ 369. Reference by Consent. 

All or any of the issues in the action, whether of fact or law, or 
both, may be referred upon the written consent of the parties; but either 
party shall have the right in an action at law, upon an issue of fact, to 
demand a trial by jury. [Cf. L. 54, p. 168, § 206; Cd. 81, § 248; 2 H. C., 
§ 381. ] 

Cited in 1 Wash. 405; 16 Wash. 385. v. Hanson, 49 Wash. 314, 95 Pae. 265; 


NATURE AND GROUNDS OF REF- Hunley v. Ingle, 88 Wash. 446, 153 Pac. 
ERENCE: See Remington's Digest, Refer., 313. 


§§ 1—3; Lammon v. Giles, 3 W. T. 117, For text treatment of “Reference,” 
13 Pac. 417; Lindley v. McGlauflin, 57 see 23 B. ©. L. 283. 
Wash. 581, 107 Pac. 355; Producers’ Right to order compulsory reference 
Union v. Williams, 58 Wash. 64, 107 in equitable action independent of 
Pac, 1040, 137 Am. St. Rep. 1041. statute. Ann. Cas. 1912D, 1136. 
Order of Reference, Operation and Compulsory reference as denial of 
Effect: See Remington's Digest, Refer., constitutional right to jury trial: 
§§ 4—6; Wheeler, Osgood & Co. v. Ralph, 25 L. R. A. 68; 13 L. R. A. (N. 8.) 
4 Wash. 617, 30 Pac. 709; Park v. Mig- 146; 39 L. R. A. (N. S.) 46. 


bell, 7 Wash. 304, 35 Pac. 63; Howard 


§ 370. Reference Without Consent, When. 

When the parties do not consent, the court or judge may, upon the 
application of either [or of its own motion], direct a reference in all cases 
formerly cognizable in chancery in which reference might be made :— 

1. When the trial of an issue of fact shall require the examination of 
a long account on either side, in which case the referees may be directed 
to hear and decide the whole issue, or to report upon any specific ques- 
tion of fact involved therein; or 

2. When the taking of an account shall be necessary for the informa- 
tion of the court, before judgment upon an issue of law, or for carrying 
a judgment or order into effect; or 

3. When a question of fact, other than upon the pleadings, shall arise, 
upon motion or otherwise, in any stage of the action; or 

4. When it is necessary for the information of the court im a special 
proceeding. [L. 54, p. 168, § 207; Cd. 81, § 249; 2 H. C., § 382.] 

Cited in 57 Wash. 585; 88 Wash. 448. 


§ 371. To Whom Reference may be Ordered. 
A reference may be ordered to any person or persons, not exceeding 
three, agreed upon by the parties. If the parties do not agree, the court 


or judge may appoint one or more, not exceeding three. IL. 54, p. 168, 
§ 208; L. 69, p. 61, § 254; Cd. 81, § 250; 2 H. C., § 383.] 


§ 372. Qualifications of Referees. 


When the appointment of referees is made by the court or judge, 
each referee shall be,— 
1. Qualified as a juror as provided by statute; 
2. Competent as juror between the parties; 
3. A duly admitted and practicing attorney. IL. 54, p. 169, § 209: 
Cd. 81, § 251; 2 H. C., § 384.] 
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§373. Challenges to Referees. 


When the referees are chosen by the court, each party shall have 
the same right of challenge as to such referees, which shall be made and 
determined in the same manner and with like effect as in the formation 
of juries, except that neither party shall be entitled to a peremptory 
challenge. [L. 69, § 256; Cd. 81, § 252; 2 H. C., § 385.] 


$374. Trial by Referees. 


Subject to the limitations and directions prescribed in the order of 
reference, the trial by referees shall be conducted in the same manner 
as a trial by the court. They shall have the same power to grant ad- 
journments, administer oaths, preserve order, punish all violations thereof 
upon such trial, compel the attendance of witnesses, and to punish them 
for nonattendance or refusal to be sworn or testify, as is possessed by 


the court. [Cf. L. 54, p. 169, § 210; L. ’69, p. 62, § 257; Cd. 81, § 253; 
2 H. C., § 386.) 


Proceedings on Trial: See Remington’s Compensation of Referee: Park v. Mig- 


Digest, Refer., §§ 8—11. hell, 3 Wash. 737, 29 Pac. 556. 
Adjournments: Tacoma Grocery Co. v. Right of referee to call witnesses on 

Draham, 8 Wash. 263, 36 Pac. 31, 40 own initiative. 18 Ann Cas. 165. 

Am, St. Rep. 907. Necessity for taking exception or 
Pleadings and Amendments: Walsh objection to error in hearing before 

Lumber Co. v. Chaney, 67 Wash. 573, referee. 20 Ann. Cas, 193. 

122 Pac. 10. Necessity that referee determine all 
Reception of Evidence —Reopening Case matters submitted for decision. 

for Further Evidence: Fairhaven Land Ann, Cas. 1916A, 359. 

Co. v. Jordan, 5 Wash. 729, 32 Pac. 729; Necessity that all referees join in 
Merchants’ Nat. Bank of Tacoma v. Peet, award. 15 Ann. Cas. 507; Ann. 

9 Wash. 237, 37 Pac. 290. Cas. 1916B, 808. 


§375. Referee’s Report—Contents—Filing Evidence—Cost of Frivolous 
Evidence. | 


The report of the referees shall state the facts found, and when the 
order of reference includes an issue of law, it shall state the conclu- 
sions of law separately from the facts. The referees shall file with their 
report the evidence received upon the trial. If evidence offered by either 
party shall not be admitted on the trial, and the party offering the same 
except to the decision rejecting such evidence at the time, the exceptions 
shall be noted by the referees, and they shall take and receive such testi- 
mony and file it with the report. Whatever judgment the court may give 
upon the report, it shall, when it appears that such evidence was frivo- 
lous and inadmissible, require the party at whose instance it was taken 
and reported to pay all costs and disbursements thereby incurred. [Cf. 
L. 54, p. 169, § 210; L. ’69, p. 62, § 258; Cd. 81, § 254; 2 H. C., § 387.] 

Cited in 3 Wash. 471; 7 Wash. 123; 101 Report of Evidence With Decision or 
. ie der: „ G e ee 
1 Digest, Refor, 1 12 18, 30 Pac. 80; Healy v. ‘Seward, 5 Wash. 
Park v. Mighell, 3 Wash. 737, 29 Pae, 319, 31 Pac. 874; Walsh Lumber Co. v. 
556; Bash v. Culver Gold Min. Co., 7 Chaney, 67 Wash. 583, 122 Pac. 10; 


Wash. 122, 34 Pac. 462; Pratsch v. Aber- Hopkins v. Craib, 101 Wash. 309, 172 
ig Packing Co., 7 Wash. 346, 35 Pao, Pac. 201. 
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§ 376. Filing Report and Proceedings Thereon. 

The report shall be filed with the clerk. Either party may, within 
such time as may be prescribed by the rules of the court, or by special 
order, move to set the same aside, or for Judgment thereon, or such order 
or proceeding as the nature of the case may require. [Cf. L. 69, p. 62. 
§ 259; Cd. ’81, § 255; 2 H. C., § 388.] 


Objections and Exceptions and Hear- Pail C 
ings Thereon: See Remington’s Digest, report within time required by 
Refer., 5 16; Pederson v. Parke, 68 Wash. statute or order of reference. Ann. 
482, 123 Pac. 777. Cas. 1913D, 604; 34 L. B. A. 

(N. 8.) 581. 

Impeachment of award of referee for 
mistake of fact not involving exer- 
cise of judgment. Ann. Cas. 1918C, 
974, 1001. 


Effect of failure of referee to file 


Findings of a referee which are not 
excepted to import verity: Commercial 
Bank of Snohomish County, In re, 57 
Wash. 381, 106 Pac. 1124. 


§ 377. Judgment on Referee’s Report. 


The court may affirm or set aside the report, either in whole or in 
part. If it affirms the report, it shall give judgment accordingly. If 
the report be set aside, either in whole or in part, the court may make 
another order of reference, as to all or so much of the report as is set 
aside, to the original referees or others, or it may find the facts and 
determine the law itself and give judgment accordingly. Upon a motion 
to set aside a report, the conclusions thereof shall be deemed and con- 
sidered as the verdict of the jury. [L. 69, p. 62, § 260; Cd. ’81, § 256; 
2 H. C., § 389.) 

Cited in 1 Wash. 405, 407; 2 Wash. 341; 5 Wash. 731. 


CHAPTER VI. 
AGREED CASES. 


§ 378. Submission of Controversies Without Action. 


Parties to a question in difference which might be the subject of a 
civil action may, without action, agree upon a case containing the facts 
upon which the controversy depends, and present a submission of the 
same to any court which would have jurisdiction if an action had been 
brought. But it must appear by affidavit that the controversy is real, 
and the proceedings in good faith to determine the rights of the parties. 
The court shall thereupon hear and determine the case and render judg- 
ment thereon as if an action were pending. [L. ’69, p. 73, § 300; Cd. ’8], 
$ 298; 2 H. C., § 421.] 


Cited in 33 Wash. 540; 77 Wash. 496, 
499, 

Scope of Inquiry and Powers of Court: 
See Remington’s Digest, Submis., $1; 
Leonardo v. Bunnell, 77 Wash. 495, 137 
Pae. 1033, Ann. Cas. 1915D, 253. 

Trial or Hearing: See Remington's 
Digest. Snbmis., §2; Leonardo v. Bun- 


nell, 77 Wash. 495, 137 Pac. 1033, Ann. 


Cas. 1915, 253. 
Submission on agreed case as waiver 
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of defect in pleading. 8 A. L. R. 
1172. 


Power of guardian ad litem to join 
In agreed statement of facts. Ann. 
Cas. 1915A, 1292. 


Court’s power of inference on sub- 
mission of agreed case. 11 Ann. 
Cas. 148. 

Power of court to receive additional 
evidence on a submitted contro- 
versy. Ann. Cas. 1915D, 256. 
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§ 379. Judgment as in Other Cases. 


Judgment shall be entered in the judgment-book as in other cases, 
but without costs for any proceedings prior to the trial. The case, the 
submission, and a copy of the jucgment shall constitute the judgment- 
roll. [L. 69, p. 74, § 301; Cd. 81, § 299; 2 H. C., § 422.] 


§ 380. Judgments Enforced as in Other Cases. 


The judgment may be enforced in the same manner as if it had 
been rendered in an action, and shall be in the same manner subject to 
appeal. [L. 69, p. 74, § 302; Cd. 81, § 300; 2 H. C., § 423.] 


CHAPTER VII. 
EXCEPTIONS. 
$381. Definition. 


An exception is a claim of error in a ruling or decision of a court, 
judge or other tribunal, or officer exercising Judicial functions, made in 


the course of an action or proceeding or after judgment therein. [L. 93, 
p. 111, §1.] 


For former laws on the subject of this chapter, see L. 54, p. 169, §§ 211—214; L. 77, 
$$ 261—267; Cd. 81, §§ 257—263; L. 85, pp. 70—73, 58 1—8; L. 90, p. 333; L. 91, 
p. 348, §§ 25—27; 2 H. C., 58 390—398. 

Cited in 3 Wash. 122; 7 Wash. 362, 363; 
9 Wash. 299, 465. 573; 10 Wash. 154, 165; 
11] Wash. 336, 410; 12 Wash. 26, 68, 336; 


28 Wash. 615; 74 Wash. 476; 83 Wash. 
523. 


§382. When to be Taken. 


It shall not be necessary or proper to take or enter an exception to 
any ruling or decision mentioned in the last section which is embodied 
in a written Judgment, order or journal entry in the cause. But this sec- 
tion shall not apply to the report of a referee or commissioner, or to 
findings of fact or conclusions of law in a report or decision of a referee 
or commissioner, or in a decision of a court or judge upon a cause or 


part of a cause, either legal or equitable, tried without a jury. [L. 93, 
p. 112, § 2.] 


Cited in 13 Wash. 202; 29 Wash. 43; 32 
Wash. 452; 34 Wash. 584; 39 Wash. 49; 
50 Wash. 697; 59 Wash. 182; 64 Wash. 
352; 74 Wash. 476; 82 Wash. 559; 88 
Wash. 165; 90 Wash. 259; 98 Wash. 64; 
102 Wash. 579; 103 Wash. 506. 


Necessity in General: See Remington’s 
Digest, App. & E., § 136; Brown v. Forest, 
1 W. T. 201; Blumberg v. McNear, 1 
W. T. 141, and cases infra; Rice v. 
Stevens, 9 Wash. 298, 37 Pac. 440; Thomp- 
son v. Territory, 1 W. T. 547; Lytle 
v. Territory, 1 W. T. 435; State ex rel. 
Mackintosh v. Superior Court, 45 Wash. 
248, 88 Pac. 207; Gottstein v. Simmons, 
59 Wash. 178, 109 Pac. 596; Scandinavian- 


American State Bank v. Downs, 76 Wash. 
62, 135 Pac. 807. 


An order denying a motion for a new 
trial is a “written order” within this 
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section: Paich v. Northern Pac. R. Co., 
88 Wash. 163, 152 Pac. 719. 

See, also, State v. Storrs, 112 Wash. 
675, 192 Pac. 984, 197 Pac. 17. 

Necessity of Exceptions to Judgment: 
See Remington's Digest, App. & E., § 151, 
and . cases cited. 

Under this section a motion for a new 
trial is not a prerequisite to an appeal 
from the dismissal of an action at law 
tried to the court in which no findings 


were made: Deaver v. Trahey, 98 Wash. 
63, 167 Pac. 68. 


Review of Rulings as to Pleadings: See 
Remington’s Digest, App. & E., $137; 
Pettygrove v. Rothschild, 2 Wash. 6, 25 
Pac. 907; Wintermute v. Carner, 8 Wash. 
585, 36 Pac. 490; Burnett v. Ewing, 39 
Wash. 45, 80 Pac. 855; Creech v. Aber- 
deen, 44 Wash. 72, 87 Pac. 44, 12 Ann. 
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Cas. 370; Meeker v. Waddle, 83 Wash. 
628, 145 Pac, 967. 


Review of Proceedings at Trial: Sce 

Remington’s Digest, App. & E., § 138; 
State v. Owens, 15 Wash. 468, 46 Pae. 
1039; Earles v. Bigelow, 7 Wash. 581, 35 
Pae. 390; State v. Clem, 49 Wash. 273, 
94 Pac. 1079; Peyser v. Western Dry 
Goods Co., 53 Wash. 633, 102 Pac. 750; 
Peery v. London Assurance Corp., 103 
Wasb. 62, 173 Pae. 721. 
Mode and Oonduct of Trial in gen- 
eral: See Remington's Digest, App. & E, 
$ 139; Gilmore v. Baker Co., 12 Wash. 468, 
41 Pac. 124; Smith v. Hewitt-Lea Lumber 
Co., 55 Wash. 357, 104 Pac. 651. 


—— Rulings as to Evidence and Argu- 
ments: See Remington’s Digest, App. & E., 
§§ 140, 141; Tolmie v. Dean, 1 W. T. 46; 
Oregon Ry. ete. Co. v. Owsley, 3 W. T. 250, 
13 Pac. 710; Scully v. Book, 3 Wash. 182, 
28 Pac. 556; Smith v. Taylor, 2 Wash. 
422, 27 Pac. 812; State v. McCann, 16 
Wash. 249, 47 Pac. 43, 49 Pac. 216; 
Mantle v. Dabney, 47 Wash. 394, 92 Pac. 
134; State v. Wilson, 68 Wash. 464, 123 
Pac. 795; Keil v. Grays Harbor & Puget 
Sound R. Co., 71 Wash. 163, 127 Pac. 
1113; Columbia ete. R. Co. v. Hawthorne, 
3 W. T. 353, 19 Pac. 25; Papoutsikis v. 
Spokane, Portland & Seattle R. Co., 89 
Wash. 1, 153 Pac. 1053. 

See, also, Coldeen v. Reid, 107 Wash. 
508, 182 Pac. 599; Utterback v. Johnson, 
110 Wash. 57, 187 Pac. 369. 


Necessity for Exceptions to Decision 
or Findings in general: See Remington’s 
Digest, App. & E., § 145, and eases cited. 

See, also, Ready v. McGillivray, 109 
Wash. 387, 186 Pac. 902; Seargeant v. 
Russell, 110 Wash. 216, 189 Pac. 406; 
Shelton v. Powers, 111 Wash. 302, 190 
Pac. $00; Pearson v. Gottstein Inv. Co., 
112 Wash. 60, 191 Pac. 796. 

Necessity to Review Errors of 
Law: See Remington’s Digest, App. & E., 
$ 146, and cases cited. 

Necessity for Exceptions to Conclusions 
of Law: See Remington’s Digest, App. & 
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E., § 148; Woodhurst v. Cramer, 29 Wash. 
40, 69 Pac. 501; Robins v. Paulson, 30 
Wash, 459, 70 Pac. 1113; Adams v. Wash- 
ington ete. Co., 38 Wash. 243, 80 Pac. 
446; Vansant v. Hartman, 88 Wash. 636, 
153 Pac. 1062; Gerhard v. Worrell, 20 
Wash. 492, 55 Pac. 625; First Nat. Bank 
v. Coles, 40 Wash. 528, 82 Pac. 892: Kat- 
terhagen v. Meister, 75 Wash. 112, 134 
Pac. 673. 

See, also, Nishimoto v. Vernon, 107 
Wash, 555, 182 Pac. 617. 


Striking Statement for failure to er- 
cept: See Remington’s Digest, App. & E., 
§ 147, and cases cited. 


Waiver of Exceptions: See Remington's 
Digest, App. & E., § 152, and cases cited. 


Necessity for objection in addition to 
exception in order to save giving of 
instruction for review. Ann. Cas. 
1912B, 1231. 


Sufficiency of exceptions and objec- 
tions to improper argument of coun- 
sel. 7 Ann. Cas. 231; Ann. Cas. 
1916A, 551; Ann, Cas. 1918A, 1123. 

Failure to object to admission of evi- 
dence at former trial as precluding 
objection at subsequent trial. 19 
Ann. Cas. 1279; Ann. Cas. 19138, 
1057, 

Exception to action of court in call- 


ing and examining witnesses. 57 
L. R. A. 884; L. R. A. 1916A, 1207. 


Waiver of exception to denial of ap- 
plication to take case from jury by 
subsequent introduction of evi- 
dence. 14 Ann, Cas. 222; Amn. Cas. 
1914A, 146. 


Necessity of taking exception to 
directed verdict. Ann. Cas. 19174, 
849. 

Right to question sufficiency of com- 
plaint for first time on appeal. 3 
Ann. Cas. 545. 

Filing of other pleading as waiver of 


objection to overruling of demurrer. 
Ann, Cas. 1913B, 388. 


§ 383. Manner of Taking in Cases Tried by Court. 

Exceptions to the report of a referee or commissioner, or to findings 
of fact or conclusions of law in a report or decision of a referee or com- 
missioner, or in a decision of a court or judge upon a cause or part of 
a cause, either legal or equitable, tried without a jury, may be taken by 
any party, either by stating to the judge, referee or commissioner when 
the report or decision is signed, that such party excepts to the same, 
specifying the part or parts excepted to (whereupon the judge, referee 
or commissioner, shall note the exceptions in the margin or at the foot 
of the report or decision); or by filing like written exceptions within 
five davs after the filing of the report or decision, or, where the report 
or decision is signed subsequently to the hearing and in the absence of 
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the party excepting, within five days after the service on such party of 


a copy of such report or decision or of written notice of the filing thereof. 
[L. 93, p. 112, 83.) 


Cited in 9 Wash. 466; 12 Wash. 26, 68, See, also, Pearson v. Gottstein Inv. Co., 
113; 15 Wash. 137; 16 Wash. 337; 17 112 Wash. 60, 191 Pac. 796. 
Wash. 291; 23 Wash. 260; 26 Wash. 8; 
27 Wash. 698; 29 Wash. 20; 31 Wash. 174; 
33 Wash. 60; 34 Wash. 584; 40 Wash. 
123; 56 Wash. 207; 68 Wash. 484; 75 
Wash. 113; 83 Wash. 629; 90 Wash. 17; 


Under this section general exeeptions to 
the report of a referee are sufficiently 
definite and specific where it is specified 
that the party excepts to each and every 
` finding as contrary to the evidence and 
95 Wash. 99; 113 Wash. 318. — the law and that the conclusions are not 

Form and Sufficiency of exceptions: supported by the findings of fact: Peder- 
See Remington’s Digest, App. & E., § 149, son v. Parke, 68 Wash. 482, 123 Pac. 777. 
and cases cited. Timely Exception and manner of tak- 

See, also, Geissler’s Estate, in re, 104 ing: See Remington’s Digest, App. & E., 
Wash. 452, 177 Pac. 330. 8 15132, and cases cited. 

Sufficisncy of General Exceptions: See See, also, Chilberg v. Parsons, 109 
Remington’s Digest, App. & E., §150, and Wash. 90, 186 Pac. 272; Peterson v. Pet- 
cases cited. erson, 113 Wash. 317, 194 Pac. 380. 


§ 384. Manner of Taking in Jury Cases. 


Exceptions to a charge to a jury, or to a refusal to give as a part 
of such charge instructions requested in writing, may be taken by any 
party by stating to the court, after the jury shall have retired to con- 
sider of their verdict, and, if practicable, before the verdict has been 
returned, that such party excepts to the same, specifying by numbers 
of paragraphs or otherwise the parts of the charge excepted to, and the 
requested instructions the refusal to give which is excepted to; where- 
upon the judge shall note the exceptions in the minutes of the trial, or 


cause the stenographer (if one is in attendance) so to note the same. 
L. 93, p. 112, § 4.) 


Time for taking exceptions to instructions in jury trials, see supra, § 639. 


Cited in 9 Wash. 7; 15 Wash. 244, 260; §§ 110—113; Rosner, In re, 5 Wash. 488, 
29 Wash. 473; 37 Wash. 580; 53 Wash. 189; 32 Pac. 106; Sexton v. School District, 9 
56 Wash. 468; 59 Wash. 687; 71 Wash. 459; Wash. 5, 36 Pac. 1052; Shoemaker v. Bry- 
72 Wash. 319. = pr ete. Co., 27 Wash. 637, 68 Pac. 

Taking and N exceptions: See Rem- 0; Anderson v. Harper, 30 Wash. 378, 
ington’s Digest, Trial, 55 107, 108; Miller 70 Pac. 965; Rush v. Spokane Falls & 
v. Vermurie, 7 Wash. 386, 34 Paec. 1108, Northern R. Co., 23 Wash. 501, 63 Pac. 
35 Pac. 600; State v. Coella, 8 Wash. 512, 500; Dyer v. Middle Kittitas Írr. Dist., 
36 Pac. 474; McDonough v. Great North- 40 Wash. 238, 82 Pac. 301. 


ern Ry. Co., 15 Wash. 244, 46 Pac. 334. Instructions, and Failure or Refusal 
An exception need not be allowed by to give instructions: See Remington's 
the court, but simply taken by counsel: Digest, App. & E., § 142, and cases cited. 
State v. White, 10 Wash. 611, 39 Pac. See, also, Pierce County ex rel. Belling- 
160, 41 Paec. 442. ham v. Duffy, 104 Wash. 426, 176 Pac. 
_ ‘Safficiency and Scope of exceptions to 670; Coldeen v. Reid, 107 Wash. 508, 
instructions given—General or specific: 182 Pac. 599; Kubey v. Travelers’ Pro- 
See Remington's Digest, Trial, § 109; tective Assoc., 109 Wash. 453, 187 Pac. 
eee v. Gardella, 1 Wash. 139, 23 Pae. 335. 
e b Co, 3 Wach. 471, 28 Pac 745; + L Sumelenen ot General Exceptions 
Mal 7 > ? 5 » to Instructions: See Remington'e Digest, 
aang v. Urummey, 5 Wash. 222, 31 A & E 8143 and 8 ited 
Pac. 600; Patchen v. Parke & L. M. Co., PP. 7 hae 
6 Wash. 486, 33 Pac. 976; Bell v. Wash- See, also, Johnson v. Seattle, 113 Wash. 
ington C. S. Co., 8 Wash. 27, 35 Pac, 487, 194 Pac. 417. 


405. Specific Exceptions to Instructions: 
— Statement of Grounds of objec- See Remington's Digest, App. & E., § 144, 
tion: See Remington's Digest, Trial, and cases cited. 
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§ 385. How Entered in Minutes. 


Exceptions to any ruling upon an objection to the admission of evi- 
dence, offered in the course of a trial or hearing, need not be formally 
taken, but the ‘question put or other offer of evidence, together with the 
objection thereto and the ruling thereon, shall be entered by the court, 
judge, referee or commissioner (or by the stenographer, if one is in attend- 
anee) in the minutes of the trial or hearing, and such entry shall import 
an exception by the party against whom the ruling was made. [L. 93, 
p. 112, §5.] 


Cited in 16 Wash. 354; 52 Wash. 183; 107 Wash. 517. 


§ 386. Manner of Taking and Entry. 


Exceptions to any ruling or decision made in the course of a trial 
or hearing, or in the progress of a cause, except those to which it is 
provided in this chapter that no exception need be taken and those to 
which some other mode of exception is in this chapter prescribed, mav 
be taken by any party by stating to the court, judge, referee or commis- 
sioner making the ruling or decision, when the same is made, that such 
party excepts to the samc; whereupon such court, judge, referee or com- 
missioner shall note the exception in the minutes of the trial, hearing or 
cause, or shall cause the stenographer (if one is in attendance) so to note 
the same. [L. 93, p. 113, 8 6.] 


Cited in 42 Wash. 328. 


§ 387. Review on Appeal. 


Alleged error in any order, ruling or decision to which it is provided 
in this chapter that no exception need be taken, or in any report, find- 
ing of fact, conclusion of law, charge, refusal to charge, or other ruling 
or decision which shall have been excepted to by any party as prescribed 
in this chapter, shall be reviewed by the supreme court, upon an appeal 
taken by the party against whom any such ruling or decision was made. 
or in which he has joined, from any other appealable order or from the 
final judgment in the cause, where such error, if found to exist, would 
materially affect the correctness of the Judgment or order appealed from: 
Provided, the ruling or decision, the alleged error in which is sought to 
be so reviewed, together with the exception thereto, if any, was a matter 
of record in the cause in the first instance, or before the hearing of the 
appeal has been brought into the record in the manner prescribed in this 
chapter. And any such alleged error shall also be considered in the court 
wherein or by a judge whereof the same was committed, upon the hear- 
ing and decision of a motion for a new trial, a motion for Judgment 
notwithstanding a verdict, or a motion to set aside a referee’s report or 
decision, made by a party against whom the ruling or decision to be 
reviewed was made, whether the alleged erroneous ruling or decision 1s 
a part of the record or not, where the alleged error, if found to exist, 
would materially affect the decision of the motion. But no exception to 
any appealable order or to any final judgment shall be necessary or 
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proper in order to secure a review of such order or judgment upon 
direct appeal therefrom. [L. 93, p. 113, §7.] 


Cited in 8 Wash. 185; 12 Wash. 26, 68; 31 Wash. 560; 81 Wash, 140. 


§ 388. Bill of Exceptions, What Constitutes. 


Any party to any action or proceeding may, at any stage thereof, 
have any rulings or decisions of the court, or a judge, referee or commis- 
sioner thereof, in the cause, together with the necessary evidence, papers 
or proceedings connected therewith or on which the same were based, 
and the exceptions thereto, if any, not already a part of the record in 
the cause, or so much of all or any thereof as is not already a part of 
the record, made a part of the record in the cause, by the certifying of 
a bill of exceptions as in this chapter provided. And any such party may, 
after the making of an appealable order of the final judgment in the cause. 
have all rulings, decisions, evidence, papers, proceedings and exceptions in 
the cause, or so much thereof as may be material to an appeal from such 
appealable order or from the final judgment, as the case may be, not 
already a part of the record, made a part of the record in the cause by 
the certifying of a statement of facts, as in this chapter provided. The 
certifying of a bill of exceptions or statement of facts shall not prevent 
the subsequent certifying of other bills of exceptions or statements of 
facts, or both, comprising other matters in the cause, at the instance of 
the same or another party; but only one bill of exceptions or statement 
of facts can be settled or certified after the rendition of the final judg- 


ment in the cause. [L. 93, p. 114, 8 8.] 


Cited in 15 Wash. 94; 21 Wash. 368; 
47 Wash. 596; 58 Wash. 500; 78 Wash. 
529; 80 Wash. 1, 2. 700; 81 Wash. 133; 
82 Wash. 147; 97 Wash. 449, 653. 


NECESSITY AND CONTENTS OF 
BILL OF EXCEPTIONS OR STAT E- 
MENT OF FACTS: See Remington's 
Digest, App. & E., §§ 262—284, and cases 
cited. See, also: 

Disallowance of amendment: Saar v. 
Weeks, 105 Wash. 628, 178 Pac. 819; 
Erickson’s Estate, In re, 106 Wash. 529, 
180 Paec. 263. 

Presumptions—Judgments in absence of 
statement: Burke v. Wilson, 107 Wash. 
154, 181 Pac. 904. 

Form, Arrangement and Purpose of 
Bill or Statement: See Remington's 
Digest, App. & E., § 262, and cases cited. 

Incorporating Evidence — In General: 
See Remington’s Digest, App. & E., § 263, 
and cases cited. 

See, also, Mauseth v. Slayden, 104 
Wash. 512, 177 Pac. 319; Shaw v. Oregon- 
Washington R. R. & Nav. Co., 105 Wash. 
-32, 177 Pac. 687; Tyrell v. Leege, 105 
Wash. 438, 178 Pac. 467; State v. Cal- 
laghan, 107 Wash. 486, 182 Pac. 594. 


Stenographers Report: See Remington’s 
Digest, App. & E., $271; Case v. Ham, 
9 Wash, 54, 36 Pac. 1050; Mattocks v. 
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Great Northern R. Co., 94 Wash. 44, 162 
Pac. 19. 


All the Evidence in Equity: See Rem- 
ington’s Digest, App. & E., § 264, and 
cases cited. 

When Evidence not Necessary in 
Equity: See Remington’s Digest, App. & 
E., § 265, and cases cited. 

What is an Equitable Sult: See Rem- 
ington’s Digest, App. & E., § 266, and 
cases cited. 

Evidence in Actions at Law: See Rem- 
ington’s Digest, App. & E., § 267, and 
cases cited. 

See, also, Shaw v. Oregon-Washington 
R. R. & Nav. Co., 105 Wash. 232, 177 
Pac. 687; Kelly v. Schnatterly, 106 


Wash. 657, 180 Pac. 887; Strang v. Per- 


son, 108 Wash. 503, 185 Pac. 944. 


Evidence in Special Proceedings: See 
Remington’s Digest, App. & E., § 268, and 
cases cited. 

Evidence on Motion for a New Trial: 
See Remington’s Digest, App. & E., § 269, 
and ceases cited. 

To Show Exclusion of Evidence: See 
Remington’s Digest, App. & E., § 270, and 
cases cited. 

See, also, Kelly v. Schnatterly, 106 
Wash. 657, 180 Pac. 887. 
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389 
Setting Forth Objections, Rulings and 
Exceptions — Objections and Proceedings 
at Trial: Sce Remington’s Digest, App. & 
E., § 276, and cases cited. 
See, also, Tyrell v. Leege, 105 Wash. 
438, 178 Pac. 467. 


What bill of exceptions must show. 
8 L. R. A. 611. 


Mode of preserving for review oral 
evidence in equity case. Ann. Cas. 
19134, 529. 


Authentication of bill of exceptions 
by bystanders. 15 Ann. Cas. 737. 


§ 389. Bill of Exceptions—Amendments—Notice to Settle. 


A party desiring to have a bill of exceptions or statement of facts 
certified must prepare the same as proposed by him, file it in the cause 
and serve a copy thereof on the adverse party, and shall also serve written 
notice of the filing thereof on any other party who has appeared in the 
cause. Within ten days after such service any other party may file and 
serve on the proposing party, any amendments which he may propose to 
the bill or statement. Either party may then serve upon the other a 
written notice that he will apply to the judge of the court before whom 
the cause is pending or was tried, at a time and place specified, the time 
to be not less than three nor more than ten days after service of the 
notice, to settle and certify the bill or statement; and at such time and 
place, or at any other time or place specified in an adjournment made by 
order or stipulation, the judge shall settle and certify the bill or state- 
ment. If the Judge is absent at the time named in a notice or fixed by 
adjournment, a new notice may be served. If no amendment shall be 
served within the time aforesaid, the proposed bill or statement shall be 
deemed agreed to and shall be certified by the judge at the instance of 
either party, at any time, without notice to any other party on proof 
being filed of its service, and that no amendments have been proposed; 
and if amendments be proposed and excepted [accepted], the bill or state- 
ment as so amended shall likewise be certified on proof being filed of its 
service and the service and acceptance of the amendments. IL. 93, 
p. 114, §9.] 


Cited in 7 Wash. 362, 363; 9 Wash. 540, 
543; 10 Wash. 153; 11 Wash. 70, 410; 15 
Wash. 425;° 19 Wash. 375; 25 Wash. 154; 
27 Wash. 328; 30 Wash. 62; 31 Wash. 189; 
32 Wash. 72, 534; 35 Wash. 118, 407; 40 
Wash. 432, 465, 547; 44 Wash. 345; 47 
Wash. 596; 49 Wash. 407; 51 Wash. 240; 
56 Wash. 346; 62 Wash. 346; 63 Wash. 
443, 445; 67 Wash. 369; 78 Wash. 529; 
80 Wash. 1, 2, 700; 81 Wash. 133; 82 
Wash. 147; 85 Wash. 69; 94 Wash. 49; 
97 Wash. 449, 653; 98 Wash. 338; 99 Wash. 
510; 101 Wash. 3, 6, 7; 104 Wash. 513; 
108 Wash. 172. 


PROPOSING STATEMENT OF FACTS 
OR BILL OF EXCEPTIONS: See Rem- 
ington's Digest. App. & E., §§ 285— 291-1, 
and cases cited. 

Filing and Serving Proposed Case or 
Statement—Commencement of Time for 
Filing: See Remington's Digest, App. & 
E., § 285, and cases cited. 

——- Necessity of Filing Before Ser- 
vice: xee Remington's Digest, App. & E., 
§ 286, and cases cited. 
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Notice of Filing and Service of Copy: 
See Remington’s Digest, App. & E., § 289, 
and cases cited. 

See, also, Swanson v. Stubb, 10S Wash. 
170, 183 Pac. 9l. 

This section is not jurisdictional and 
may be waived: Patterson, In re, 98 
Wash. 334, 167 Pac. 924. 


Proposed Amendments or Objections: 
See Remington’s Digest, App. & E., §§ 291, 
291-1; Erickson v. Erickson, 11 Wash. 
76, 39 Pac. 241; Warburton v. Ralph, 9 
Wash. 537, 38 Pac. 140; State ex rel. 
Hofstetter v. Sheeks, 63 Wash. 408, 115 
Pac. 859; Lauridsen v. Lewis, 47 Wash. 
594, 92 Pac. 440. 

SETTLEMENT OF BILL OR STATE- 
MENT OF FACTS—Notice of and Pro- 
ceedings for Settlement—Neceasity of 
Notice: See Remington's Digest, App. & 
E., §§ 292, 293, and cases eited. 


Sufficiency of Notice of Settlement: See 
Remington’s Digest, App. & E., §§ 299, 
300. 
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Brooks, 31 Wash. 187, 71 Pac. 774; Downs 


etc. Assn. v. Pioneer Mut. Ins. Assn., 41 


By Whom to be Settled: See Reming- 
ton’s Digest, App. & E., § 302, and cases 


cited. 


Where Settlement may be Made: See 


Remington’s Digest, App. & E., 8 303; 
Marsh v. Wade, 3 W. T. 477, 17 Pac. 886; 
King County v. Hill, 1 Wash. 63, 23 Pac. 
926; O'Neile v. Ternes, 32 Wash. 528, 73 
Pac. 692; Prospectors’ Development Co. v. 


Wash. 372, 83 Pac. 423. 

Time of Settlement and Adjournment: 
See Remington’s Digest, App. & E., Ss 304, 
305, and cases eited. 

Determining the Facts at the Settle- 
ment and Agreed Statements: See Kem- 
ington’s Digest, App. & E., §§ 306, 307. 


§ 300. How Written Evidence Certified. 

Depositions and other written evidence on file shall be appropriately 
referred to in the proposed bill or statement, and when it is certified the 
same or copies thereof, if the judge so direct, shall be attached to the 


bill or statement and shall thereupon become a part thereof. IL. 


p. 115, § 10. 


Cited in 11 Wash. 78, 602; 32 Wash. 
532; 40 Wash. 582; 80 Wash. 284, 286; 86 
Wash. 250. 


rating Matters of Record, ex- 
hibits and other documents—Affidavits: 
See Remington’s Digest, App. & E., § 272, 
and cases cited. 

See, also, Richmond v. Denny, 104 
Wash. 202, 175 Pac. 957; State v. Wer- 
nitseh, 105 Wash. 224, 177 Pac. 712; 
Fehler v. Montesano, 110 Wash. 143, 188 


93, 


Pac. 5; Hultin v. Wagner, 110 Wash. 103, 
188 Pac. 29; Burlie v. Stephens, 113 Wash. 
182, 193 Pac. 684. 
Identification of Affidavits: See 
Remington's Digest, App. & E., § 272-1, 
and cases cited. 
Depositions and Ref eree's Reports: 
See Remington’s Digest, App. & E., 
§ 273, and cases cited. 

— Exhibits: See Remington’s Digest, 
App. & E., § 274, and cases cited. 


§ 391. Certificate, What to Contain—How Signed. 


The judge shall certify that the matters and proceedings embodied 
in the bill or statement, as the case may be, are matters and proceedings 
occurring in the cause and that the same are thereby made a part of the 
record therein; and, when such 1s the fact, he shall further certify that the 
same contains all the material facts, matters and proceedings heretofore 
occurring in the cause and not already a part of the record therein, or (as 
the case may be) such thereof as the parties have agreed, to be all that 


are material therein. 


The certificate shall be signed by the judge, but 


need not be sealed: and thereupon all the matters and proceedings em- 
bodied in the bill of exceptions or statement of facts, as the case may 
be, shall become and thenceforth remain a part of the record in the cause, 


for all the purposes thereof and of any appeal therein. 


The Judge may 


correct or supplement his certificate according to the fact, at any time 
before an appeal is heard. And if the judge refuse to settle or certify 
a bill of exceptions or statement of facts, or to correct or supplement 
his certificate thereto, in a proper case, he may be compelled so to do by 
a mandate issued out of the supreme court, either pending an appeal or 


prior thereto. 


Cited m 7 Wash. 363, 654; 9 Wash. 542, 
543; 26 Wash. 162; 32 Wash. 532; 34 Wash. 
529; 35 Wash. 524; 36 Wash. 45; 38 Wash. 
201; 45 Wash. 693; 83 Wash. 685; 85 
Wash. 69, 454; 86 Wash. 503; 92 Wash. 
365; 93 Wash. 126; 94 Wash. 49; 101 
Wash, 6; 104 Wash. 513; 108 Wash. 14. 

Power of Lower Court to Correct State- 
ment After Settlement: See Remington’s 
Digest, App. & E., § 308. 
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[L. 93, p. 115, 8 11.] 


Supplemental Statements and Settle- 
ment or Correction by the Supreme Court: 
See Remington’s Digest, App. & E., 
$$ 309, 310, and cases cited. 


Compelling Allowance or Settlement: 


See Remington’s Digest, App. & E, 
§ 311. 

See, also, Howell v. Dunning, 107 Wash. 
369, 181 Pac. 697. | 
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CERTIFICATE TO STATEMENT OF 
FACTS OR BILL OF EXCEPTIONS— 
Form of Certificate in General: See Rem- 
ington’s Digest, App. & E., § 313. 

Certificate as to All the Material Facts: 
See Remington’s Digest, App. & E, 
§§ 317—318, and cases cited. 


[TrriE III 


Conclusiveness of Certificate as to All 
the Facts: See Remington's Digest, App. 
& E., § 320. 


Certificate as to Facts upon Agreed 
Statements: See Remington’s Ingest, App. 
& E., § 321. 


Supplemental Certificate: See Reming- 


See, also, Downing v. Downing, 108 5 A 
Wash. 12, 182 Pac. 561; Mauscth v. ten Digest, App. & E., §322, and cases 


Slayden, 104 Wash. 512, 177 Pac. 319. cited. 


. . . Validity of bill of exceptions signed 
Effect of stipulations: Lamb-Davis Lbr. : 
Co. v. Stowell, 107 Wash. 212, 181 Pac. on: Buaday. AMR, One. eee, 25 


520. 


§ 392. How Certified upon Change or Death of Judge. 

If the judge before whom the cause was pending or tried shall from 
any cause have ceased to be such judge he shall, notwithstanding. settle 
and certify, as the late judge, any bill of exceptions or statement of 
facts that it would be proper for him to settle and certify if he were 
still such judge, and such acts on his part shall have the same effect as 
if he were still in office; and he may be compelled by mandate so to do, 
as if still in office. If such judge shall die or remove from the state 
while in office or afterward, within the time which a bill of exceptions or 
statement of facts, in a cause that was pending or tried before him, 
might be settled and certified under the provisions of this chapter, and 
before having certified such bill or statement, such bill or statement may 
be settled by stipulation of the parties with the same effect as if duly 
settled and certified by such judge while still in office. But if the parties 
cannot agree, and if such judge, when removed from the state, does not 
attend within the state and settle and certify a bill of exceptions or state- 
ment of facts in case one has been duly proposed, his successor in office 
shall settle and certify such bill or statement in the manner in this chapter 
provided, and in so doing he shall be guided, so far as practicable, by 
the minutes taken by his predecessor in office, or by the stenographer, if 
one was in attendance on the court or judge, and may, in order to deter- 
mine any disputed matter not sufficiently appearmg upon such minutes, 
examine under oath the attorneys in the cause who were present at the 
trial or hearing, or any of them. [L. 93, p. 116, § 12.] 


Cited in 7 Wash. 364; 19 Wash. 21; 26 


Mandamus to compel judge to sign 
Wash. 164; 54 Wash. 85. 


bill of exceptions after expiration 


Who may Certify Statement: Sce Rem- of term. 36 L. R. A. (N. 8.) 1087. 
ington's Digest, App. & E., S 315, and cases Authority of successor to trial judge 
cited. to puss upon motion for new trial. 


bill of exceptions. 42 L. R. A. Ann. Cas. 1914B, 1235. 
(N. 8.) 616. 


§ 393. When to be Filed—Effect of Irregularity. 


A proposed bill of exceptions or statement of facts must be filed 
and served either before or within thirty days after the time begins to 
run within which an appeal may be taken from the final Judgment in the 
cause, or (as the case may be), from an order with a view to an appeal 
from which the bill or statement is proposed: Provided, that the time 
herein prescribed may be enlarged either before or after its expiration, 
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once or more, but not for more than sixty days additional im all, by stip- 
ulation of the parties, or for good cause shown and on such terms as may 
be just, by an order of the court or judge wherein or before whom the 
cause is pending or was tried, made on notice to the adverse party. And 
the certifying of a bill of exceptions or statement of facts provided for 
by this chapter, and the filing and service of the proposed bill or state- 
ment, the notice of application for the settlement thereof, and all other 
steps and proceedings leading up to the making of the certificate, shall 
be deemed steps and proceedings in the cause itself, resting upon the 
jurisdiction originally acquired by the court in the cause, and no irreg- 
ularity or failure to pursue the steps prescribed by this chapter on the 
part of any party, or the judge, shall affect the jurisdiction of the judge 
to settle or certify a proper bill of exceptions or statement ‘of facts. 


L. 93, p. 116, 8 13.] 


Cited in 8 Wash. 587; 9 Wash. 574; 21 
Wash. 369: 25 Wash. 146; 26 Wash. 306; 
27 Wash. 34; 30 Wash. 62; 31 Wash. 217; 
32 Wash. 318, 533; 33 Wash. 198; 35 Wash. 
65, 406; 38 Wash. 674; 51 Wash. 474; 61 
Wash. 179; 67 Wash. 369; 74 Wash. 331, 
602; 77 Wash. 111; 80 Wash. 3; 92 Wash. 
534; 97 Wash. 448, 449; 98 Wash. 31; 101 
Wash, 75; 104 Wash. 345; 108 Wash. 172; 
110 Wash. 452. 


Time of Filing proposed statement or 
bill: See Remington’s Digest, App. & E., 
$ 287, and cases cited. 

See, also, Ellensburg Creamery & Prod- 
uce Co. v. Toppenish Creamery Co., 104 
Wash, 230, 176 Pac. 1; Martin v. Nichols, 
110 Wash. 451, 188 Pac. 519. 


Under sections 388 and 389, the state- 
ment of facts may be filed and served at 
any time, the only limitation being sec- 
tion 393, providing that it must be filed 
before or within thirty days after the 
time begins to run within which an ap- 
peal may be taken: Bisbee v. Lacky, 97 
Wash. 447, 166 Pac. 638; Siegley v. Na- 
kata, 101 Wash. 73, 172 Pac. 203. 

This section fixes the utmost limit at 
ninety days after the date of final judg- 
ment: State ex rel. Sefrit v. Superior 
Court, 74 Wash. 601, 134 Pac. 183. 


Extension of Time for Filing: See Rem- 
ington’s Digest, App. & E, § 288, and 
cases cited. 

See, also, Universal Motor Co. v. Me- 
George, 104 Wash. 344, 176 Pac. 331. 
Excuse for delay: Howell v. Dun- 
ning, 107 Wash. 369, 181 Pac. 697. 


Compelling allowance: Howell v. 
Dunning, 107 Wash. 369, 181 Pac. 697. 
Dismissal: State v. Terrien, 111 
Wash. 345, 190 Pac. 1017. 


Extension of Time for Notice of settle- 
ment: See Remington’s Digest, App. & E., 
$ 295, and cases cited. 


Notice, Waiver and Proof of Service: 
See Remington’s Digest, App. & E., 38 
296—298, and cases cited. 

Notice of Settlement—Waiver: Kosinski 
v. Hines, 110 Wash. 25, 187 Pac. 712. 


Consent of parties as conferring on 
court jurisdiction to sign bill of ex- 
ceptions after time fixed by statute. 
13 Ann. Cas, 1115. 

Effect of neglect of judge to sign 
bill of exceptions within time re- 
— by law. Ann. Cas, 19134, 

14. 


§ 394. Return of Bill—Extension of Time for Brief. 


The copy of a proposed bill or statement which is served as in this 
chapter prescribed, shall be returned to the party serving the same upon 
the bill or statement being certified, if he has appealed to the supreme 
court, or upon his thereafter appealing, for his use in preparing his brief 
on the appeal, and the time limited by any law or rule of court for the 
service and filing of his brief shall be enlarged by any delay in return- 
ing such copy as herein required to the extent of such delay; and when 
he served his brief he shall return such copy to the party on whom it 
was originally served, and his brief shall not be deemed served till such 


copy is so returned by him. 


Cited in 31 Wash, 218; 78 Wash, 529; 
117; 85 Wash. 450. 


L. 93, p. 117, 8 14. 
80 Wash. 1, 2, 700; 81 Wash. 133; 82 Wash. 
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§ 395. What shall be Part of Record. 

All reports of referees or commissioners, with the testimony and other 
evidence returned into court therewith, all findings of fact and conclu- 
sions of law made in.writing by a judge, referee or commissioner and 
siened by him, all charges to a jury made wholly in writing, all instruc- 
tions requested in writing to be given as part of a charge, all verdicts, 
general or special, and all rulings and decisions embodied in a written 
judgment, order or journal entry in the cause, together with all excep- 
tions, if any, taken to any thereof, as well as all papers and matters 
hitherto deemed a part of the record, shall be deemed and are hereby de- 
clared to become, upon being filed in the cause, or, as the case may be, 
embodied in a journal entry, a part of the record in the cause, for all 
the purposes thereof and of any appeal therein; and it shall not be neces- 
sary or proper, for any purpose, to embody the same in any bill of ex- 
ceptions or statement of facts. [L. 93, p. 117, 8 15.] 

Cited in 12 Wash. 324; 14 Wash. 545; 529; 80 Wash. 1, 2, 285, 700; 81 Wash. 
33 Wash. 212; 48 Wash. 299; 54 Wash. 133; 82 Wash. 147; 86 Wash. 250; 90 


451; 59 Wash, 254; 70 Wash. 135, 136; Wash. 346; 99 Wash. 511. 
72 Wash. 319; 75 Wash. 439; 78 Wash. 


§ 396. How Certified When Cases Consolidated. 

When two or more causes shall have been consolidated it shall not 
he necessary, for any purposes of an appeal which concerns only one or 
more, and not all of the original causes, to embody in a bill of excep- 
tions or statement of facts any fact, matter or proceeding that relates 
solely to an original cause with which the appeal is not concerned; and 
the bill or statement shall be certified as in this act prescribed, not- 
withstanding the omission therefrom of such facts, matters and proceed- 
ings. [L. 93, p. 118, § 16.] 


§ 397. Construction of Chapter. 

This chapter shall apply to and govern all civil actions and proceed- 
ings, both legal and equitable, and all criminal causes, in the superior 
courts, but shall not apply to courts of justices of the peace or other in- 
ferior courts or tribunals from which an appeal does not lie directly to 
the supreme court. This chapter shall govern proceedings had after it 
shall take effect, in actions then pending as well as those in actions 
thereafter begun; but it shall not affect any right acquired or proceed- 
ing had prior to the time when it shall take effect, nor restore any right 
or enlarge any time then already lost or expired. And except as above 
provided all acts and parts of acts inconsistent with the provisions of 
this act are hereby repealed. [L. ’93, p. 118, 88 17, 18.] 


Cited in 8 Wash. 586; 9 Wash. 575. of the settlement: Wintermute v. Carner, 
Under this section, where a notice of 8 Wash. 585, 36 Pac. 490. 
appeal was given before the law went This section applies only to subsequent 


into effect, the statement should be proceedings in pending actions: Oliver v. 
settled under the law in force at the time Lewis, 9 Wash. 572, 38 Pac. 139, 
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CHAPTER VIII. 
NEW TRIALS. 
§ 398. New Trial, Defined. 

A new trial is a re-examination of an issue [of fact] in the same court 
after a trial and decision by a jury, court, or referees. [L. 54, p. 170, 
$215; Cd. 81, § 275; 2 H. C., § 399.] 

Cited in 12 Wash. 2; 17 Wash. 602; 26 620; 86 Wash. 111; 98 Wash. 99; 102 


Wash. 329: 28 Wash. 624; 35 Wash. 66; Wash. 13. 
67 Wash. 477; 68 Wash. 200; 75 Wash. 


§ 399. New Trial—Grounds for Granting. 


The former verdict or other decision may be vacated and a new trial 
granted, on the motion of the party aggrieved, for any of the following 
causes materially affecting the substantial rights of such party: 

1. Irregularity in the proceedings of the court, jury or adverse party, 
or any order of the court, or abuse of discretion, by which such party 
was prevented from having a fair trial; 

2. Misconduct of prevailing party or jury; and whenever any one or 


more of the jurors shall have been induced to assent to any general or 


special verdict to a finding on any question or questions submitted to the 
jury by the court, other and different from his own conclusions, and ar- 
rived at by a resort to the determination of chance or lot, such mis- 
conduct may be proved by the affidavits of one or more of the jurors; 
3. Aecident or surprise which ordinary prudence could not have 
guarded against; 
4. Newly discovered evidence, material for the party making the appli- 


cation, which he could not with reasonable diligence have discovered and 
produced at the trial; 


5. Excessive or inadequate damages appearing to have been given under 
the influence of passion or prejudice: 
6. Error in the assessment of the amount of recovery, whether too 


large or too small, when the action is upon a contract, or for the injury 
or detention of property; 


7. Insufficiency of the evidence to justify the verdict or the decision, 
or that it is against law; 

8. Error in law occurring at the trial and excepted to at the time by 
the party making the application. [L. ’09, p. 53, §1. Cf. L. 54, p. 170, 
§216; L. 69, p. 67, § 278; Cd. 81, § 276; 2 H. C., § 400.] 


Cited in 3 Wash. 21; 8 Wash. 185; 9 within the discretionary power of the 
Wash. 53; 11 Wash. 34; 12 Wash. 2, 617; 15 lower court: See Remington’s Digest, 
Wash. 440 18 Wash. 347; 19 Wash. 280 New Tr., 53; Gove v. Moses, 1 W. T. 

Wash. 682: 26 Wash. 329; 28 Wash. 7; Livesley v. O’Brien, 6 Wash, 553, 34 
A 34 Wash. 335: 35 Wash. 67; 42 Pac. 134; Trumbull] v. Jackman, 9 Wash. 
Wash, 8, 481; 53 Wash. 360; 54 Wash. 524, 37 Pac. 680; Rinehart v. Watson, 11 
257; 59 Wash. 312; 62 Wash. 66; 66 Wash. Wash. 526, 40 Pac. 127; Corbitt v. Har- 
460: 69 Wash. 21: 75 Wash. 39, 433, 435; rington, 14 Wash. 197, 44 Pac. 132; 
79 Wash. 1&3; 80 Wash. 473; 81 Wash. Seattle Operating Co. v. Cavanaugh, 14 
29: 82 Wash. 328. 486: 86 Wash. 111; 87 Wash. 701, 44 Pac. 266; State v. Buh- 
Wash. 549—551: S8 Wash. 691; 89 Wash. mann, 16 Wash. 700, 47 Pac. 961; State 
45; 92 Wash. 646; 96 Wash. 44; "112 Wash. v. Symes, 17 Wash. 596, 50 Pac. 487; 
95. McBroom 1 v. Gandy, 18 

Discretion of Court. — The granting of a Wash. 79, 50 Pac. 572; Holgate v. Parker, 
new trial upon 8 is 18 Wash. 206, 51 Pae. 368; Langston v. 
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Ephriam, 21 Wash. 282, 57 Pac. 808; 
Callihan v. Washington Water P. Co., 
27 Wash. 154, 67 Pac. 697, 91 Am. St. 
Rep. §29, 56 L. R. A. 772. 

It is a matter within the discretion of 
the trial court to grant a new trial on 
the ground that the damages awarded by 
the verdict of the jury are excessive: 
See Remington’s Digest, New Tr., $3; 
Kohler v. Fairhaven & N. W. R. Co., 
8 Wash. 452, 36 Pac. 253, 681; Sharp v. 
Greene, 22 Wash. 677, 62 Pae. 147; 
Moylan v. Moylan, 49 Wash. 341, 95 
Pac. 271; Brown v. Walla Walla, 76 
Wash. 670, 136 Pac. 1166. 


An order granting a new trial does not 


involve the discretion of the trial court 
when such order is based upon an error 
of law: See Remington's Digest, New 
Tr., §3; Dunkle v. Spokane Falls & N. R. 
Co., 20 Wash. 254, 55 Pac. 51; Gardner 
Vi Lovergren, 27 Wash. 356, 67 Pac. 615; 
Gray v. Washington Water etc. Co., 27 
Wash. 713, 68 Pac. 360; Doyle v. Great 
Northern R. Co., 43 Wash. 558, 86 Pac. 
861; Cranford v. O’Shea, 75 Wash. 33, 
134 Pac. 486. 


Right to New Trial in General: Sce 


Remington’s Digest, New Tr., §$3-1; 
O'Brien v. American Casualty Co., 57 
Wash. 598, 107 Pac. 519. 


New Trial as to One or More Coparties: 
See Remington’s Digest, New Tr., § 4; 
Lowman & Hanford ete. Print. Co., Ex 
parte, 2 Wash. 427, 27 Pac. 232; State ex 
rel. Holgate v. Superior Court, 19 Wash. 
114, 52 Pac. 522. | 


New Trial as to Part of Issues: See 
Remington’s Digest, New Tr., § 4-1; Au- 
warter v. Kroll, 79 Wash, 179, 140 Pac. 
326. 


GROUNDS—ERRORS AND IRREGU- 
LARITIES IN GENERAL: See Reming- 
ton’s Digest, New Tr., §§ 6—8; Sharp v. 
Greene, 22 Wash. 677, 62 Pac. 147; Brennan 
v. Seattle, 39 Wash. 640, 81 Pac. 1092; 
Ernst v. Fox, 26 Wash. 526, 67 Pac. 253; 
Robbins v. Wyman, Partridge & Co., 75 
Wash. 617, 135 Pac. 656; Elston v. Me- 
Glauflin, 79 Wash. 355, 140 Pac. 396, 
Ann. Cas. 1916A, 255. 


Necessity of Objection: See Reming- 
ton’s Digest, New Tr., §9; Collins v. 
Fidelity Trust Co., 33 Wash. 136, 73 
Pac. 1121; Grant v. Huschke, 70 Wash. 
174, 126 Pac. 416; Cranford v. O'Shea, 
75 Wash. 33, 134 Pac. 486; Hopkins v. 
Copalis Lumber Co., 97 Wash. 119, 160 
Pac. 1062. 


Sufficiency and Scope of Statement of 
Grounds: See Remington’s Digest, App. & 
E., § 161; Tacoma Grocery Co. v. Barlow, 
12 Wash. 21, 40 Pac. 380; Sweeney v. 
Pacific Coast Elevator Co., 14 Wash. 562, 
45 Pac. 151; Harris v. Van de Vanter, 17 
Wash. 489, 50 Pac. 50. 
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(Titre III 


Conduct of Party: See Remington's 
Digest, New Tr., §10; McDougall v. Wall- 
ing, 21 Wash. 478, 58 Pac. 669, 75 Am. 
St. Rep. 849; Friedman v. Manley, 21 
Wash. 675, 59 Pac. 490; Connell v. Seattle 
Renton ete. R. Co., 47 Wash. 510, 92 
Pac. 377; Agnew v. Hackett, 80 Wash. 
236, 141 Pac. 319; Anderson v. Seattle, 
99 Wash. 556, 169 Pac. 964. 

See, also, Seal v. Long, 112 Wash. 3.0, 
192 Pac. 896. 


Arguments and Conduct of Counsel: 
See Remington’s Digest, New Tr., 3 11; 
Sears v. Seattle Consol. St. R. Co., 6 
Wash. 227, 33 Pac. 389, 1081; Spencer v. 
Arlington, 49 Wash. 121, 94 Pac. 904; 
Kiehlhoefer v. Washington Water Power 
Co., 49 Wash. 646, 96 Pac. 220; Hoyt v. 
Independent Asphalt Paving Ca., 52 
Wash. 672, 101 Pac. 367; Ralton v. 
Sherwood Logging Co., 54 Wash. 254, 
103 Pac. 28; Deighton v. Hover, 55 Wash. 
12, 107 Pac. 853, 137 Am. St. Rep. 1035, 
21 Ann. Cas. 860; Snider v. Washington 
Water Power Co., 66 Wash. 598, 120 Pac. 
88; Wolpers v. Spokane, 72 Wash. 302, 
131 Pac. 230; Cranford v. O' Shea, 75 
Wash. 33, 134 Pac. 486; Johansen v. 
Pioneer Mining Co., 77 Wash. 421, 137 
Pac. 1019; Neitzel v. Spokane Interna- 
tional R. Co., 80 Wash. 30, 141 Pae. 186; 
Munson v. Johnson, 80 Wash. 628, 142 
Pac. 18; De Lor v. Symons, 93 Wash. 291, 
160 Pac. 424. 


Rulings Ground for Application in Gen- 
eral: See Remington’s Digest, New Tr., 
§12; Newberg v. Farmer, 1 W. T. 182; 
Carroll v. Centralia Water Co., 5 Wash. 
613, 32 Pac. 609, 33 Pac. 431; Merritt v. 
Hibbard, 61 Wash. 368, 112 Pac. 350: 
Pugsley v. Stebbins, 87 Wash. 187, 151 
Pac. 501. 


Instructions: See Remington's Digest, 
New Tr., § 13; Armstrong v. Musser Lum- 
ber & Mfg. Co., 43 Wash. 584, 86 Pac. 
944; Pealer v. Grays Harbor Boom Co. 
5+ Wash. 415, 103 Pac. 451; Grass v. 
Seattle, 100 Wash. 542, 171 Pac. 533. 


DISQUALIFICATION OR MISCON- 
DUCT OF OR AFFECTING JURY: See 
Remington’s Digest, New Tr., §$ 13!.—lo: 
Vollrath v. Crowe, 9 Wash. 374, 37 Pace. 
474; Hedican v. Pennsylvania Fire Ins. 
Co., 21 Wash. 488, 58 Pac. 574; Buchanan 
v. Laber, 39 Wash. 410, 81 Pae. 911; 
Shannon v. Tacoma, 41 Wash. 220, 8% 
Pac. 186; Haggard v. Seattle, 61 Wash. 
499, 112 Pac. 503; Hansen v. Lemley, 100 
Wash. 444, 171 Pac. 255. 

Manner of Arriving at Verdict: See 
Remington’s Digest, New Tr., § 16; Rice 
Fisheries Co. v. Pacifice Realty Co., 35 
Wash. 535, 77 Pac. 839; Conover v. Neher- 
Ross Co., 38 Wash. 172, 80 Pac. 281, 107 
Am, St. Rep. 841; Wiles v. Northern Pac. 
R. Co., 66 Wash. 337, 119 Pac. 810; Loy 
v. Northern Pac. R. Co., 77 Wash. 25, 137 
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Pac. 446; Bouton-Perkins Lumber Co. v. 
Huston, 81 Wash. 678, 143 Pac. 146. 


Inconsistent Findings: See Remington’s 
Digest, New Tr., § 18; Mitchell v. Mathe- 
son, 23 Wash. 723, 63 Pac. 564; Loy v. 
Northern Pac. R. Co., 68 Wash. 33, 122 
Pac. 372. 


VERDICT CONTRARY TO LAW, OR 
EVIDENCE—Power and Duty of Court in 
General: See Remington’s Digest, New 
Tr., § 19; Tacoma v. Tacoma Light & 
Water Co., 16 Wash. 288, 47 Pac. 738; 
Clark v. Great Northern R. Co., 37 Wash. 
537, 79 Pac. 1108, 2 Ann. Cas. 760; Sharp 
v. Greene, 22 Wash. 677, 62 Pac. 147; 
Naslund v. Svea Insurance Co., 64 Wash. 
520, 117 Pac. 264; Ritter v. Seattle, 82 
Wash. 325, 144 Pac. 61; Klock Produce Co. 
v. Diamond Ice & Storage Co., 9S Wash. 676, 
168 Pac. 476; Carkonen v. Columbia & 
Puget S. R. Co., 102 Wash. 11, 172 Pac. 
816. 

Verdict Contrary to Law or Instruc- 
tionB: See Remington's Digest, New Tr., 
§20; Wallerich v. Puget Sound Ware- 
house Co., 38 Wash. 501, 80 Pac. 763; 
Leek v. Northern Pac. R. Co., 65 Wash. 
453, 118 Pac. 345. 


Verdict Contrary to Evidence In den- 
eral: See Remington's Digest, New Pr., 
21; Trumbull v. Jackman, 9 Wash. 524, 
37 Pac. 680; Tilden v. Gordon & Co., 
25 Wash. 593, 66 Pac. 50; Anderson v. 
Me Donald, 31 Wash. 274, 71 Pac. 1037. 


—— Sufficiency of Evidence: Sec Rem- 
ington's Digest, New Tr., § 22; Pederson 
v. Seattle etc. St. R. Co., 6 Wash. 202, 
33 Pac. 351, 34 Pac. 665; Corbitt v. Har- 


rington, 14 Wash. 197, 44 Pac. 132; 
Welever v. Advance Shingle Co., 34 
Wash. 331, 75 Pac. 863; Faben v. Muir, 


59 Wash. 250, 109 Pac. 798; Koenig v. 
Whatcom Falls Mill Co., 67 Wash. 632, 
122 Pac. 16; Thomas & Co. v. Hillis, 70 
Wash. 53, 126 Pac. 62; Mattson v. Eureka 
Cedar Lumber & Shingle Co., 79 Wash. 
266, 140 Pac. 377; Jensen v. Lawrence, 94 
Wash. 148, 162 Pac. 40, Ann. Cas. 1917E, 
133; McCabe v. Lindberg, 99 Wash. 430, 
169 Pac. 841. 


See, also, Brace v. Pederson, 106 Wash. 
573, 180 Pac. 917; Knecht v. Sims, 111 
Wash, 419, 191 Pac. 399 ; Ziomko v. Puget 


Sound Elec. Railway, 112 Wash. 426, 192 
Pae. 1009. 


—— Conflicting Evidence: See Reming- 
tons Digest, New Tr., $ 23; Friedman v. 
Manley, 21 Wash. 43, 56 Pac, 832; Page 
v. Rodney, 2 W. T. 461, 7 Pac. 895; 
Rotting v. Cleman, 12 Wash. 615, 41 Pac. 
07: Bender v. Rinker, 21 Wash. 636, 
59 Pae. 504; Trumball v. School Dist. No. 
i, 22 Wash, 631, 61 Pac. 714; O' Rourke v. 
Jones, 22 Wash. 629, 61 Pac. 709. 
v. Greene, 22 Wash. 677, 62 Pac 
- Seattle, Renton & 
ash. 120, 109 Pae, 307; 
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Avenue, In re, 60 Wash. 549, 111 Pace. 
180; Independent Order of Foresters v. 
Bonner, 84 Wash. 13, 145 Pac, 987. 


See, also, Swafford v. Carnation Lbr. & 
Shingle Co., 108 Wash. 315, 183 Pac. 92: 
Heitmiller v. Prall, 108 Wash. 382, 184 
Pac. 334. 


Weight of Evidence: Sec Reming- 
ton’s Digest, New Tr., $ 24; Tacoma v. 
Tacoma Light & W. Co., 16 Wash. 288, 
47 Pac. 738. But see, Id., 17 Wash. 458, 
50 Pac. 55; Clark v. Great Northern R. 
Co., 37 Wash. 537, 79 Pac. 1108, 2 Ann. 
Cas. 760; Kincaid v. Walla Walla Valley 
Traction Co., 57 Wash. 334, 106 Pac. 915, 
135 Am. St. Rep. 982; Renton, In re, 61 
Wash. 330, 112 Pac. 348. 


Sce, also, Ross v. Rose, 109 Wash. 273, 
186 Pac. 892. 


Inadequate Damages: See Remington’s 
Digest, New Tr., § 24-1; Bernard v. North 
Yakima, 80 Wash. 472, 141 Pac. 1034; 
Krulikoski v. Sparling, 82 Wash. 474, 
144 Pac. 692; Jorgenson v. Crane, 92 
Wash. 642, 159 Pac. 796. 


See, also, Aboltin v. Heney, 62 Wash. 
65, 113 Pac. 245. 


Excessive Damages: See Remington’s 
Digest, New Tr., $ 25; Wait v. Robertson 
Mtg. Co., 37 Wash. 282, 70 Pac. 926; 
Prosch v. Seattle, 46 Wash. 553, 90 Pac. 
920; McOwen v. Seattle Elec. Co., 48 
Wash. 362, 93 Pac. 518; Winningham v. 
Philbrick, 56 Wash. 38, 105 Pac. 144; 
Columbia & Cowlitz River Boom & Raft- 
ing Co. v. Hutchinson, 56 Wash. 323, 105 


Pac. 636; Jett v. Old National Bank 
Building, 79 Wash. 562, 140 Pac. 3554; 
Kusah v. McCorkle, 100 Wash. 318, 170 


Pac. 1023; Lagomarsino v. Pacific Alaska 
Nav., Co., 100 Wash. 105, 170 Pac. 368. 


SURPRISE, ACCIDENT, INADVER- 
TENCE OR MISTAKE—Power and Duty 
of Court in General: See Remington’s 
Digest, New Tr., § 26; State v. John Port 
Townsend, 7 Wash. 462, 35 Pac. 367 ; 
Lafond v. Smith, 8 Wash. 26, 35 Pac. 
404; Allen v. Chambers, 18 Wash. 341, 51 
Pac. 478; Pincus v. Puget Sound Brewing 
Co., 18 Wash. 108, 50 Pac. 930; Friedman 
v. Manley, 21 Wash. 43, 58 Pac. 832; 
Miles v. Mead, 98 Wash. 215, 167 Pac. 
106. 


Absence of Witness or Evidence: See 
Remington’s Digest, New Tr., § 27; Cle- 
mans v. Western, 39 Wash. 290, 81 Pac. 
824; Mueller v. Washington Water Power 
Co., 56 Wash. 556, 106 Pac. 476; Mortimer 
v. Dirks, 57 Wash. 402, 107 Pac. 184; 
Scandinavian-American State Bank v. 
Downs, 72 Wash. 79, 129 Pac. 894; 
Lindblom v. Johnston, 92 Wash. 171, 158 
Pac. 972. 


Evidence in General: See Remington’s 
Digest, New Tr., §2S; Lafond v. Smith, 
8 Wash. 26, 35 Pac. 404; Pincus v. Puget 
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Sound Brew. Co., 18 Wash. 108, 50 Pac. 
930; Hardman Estate v. McNair, 61 Wash. 
74, 111 Pac. 1059; Burger v. Covert, 75 
Wash. 528, 135 Pac. 30, Ann. Cas. 1915C, 
81; Henry v. Chicago, Mil. & P. S. R. 
Co., 84 Wash. 633, 147 Pac. 425. 

Testimony and Conduct of Witness: See 
Remington's Digest, New Tr., § 29; Wil- 
son v. Waldron, 12 Wash. 149, 40 Pac. 
740: Friedman v. Manley, 21 Wash. 43, 
56 Pac. 832: Czarecki v. Seattle & S. F. 
R. & Nav. Co., 30 Wash. 2S8, 70 Pac. 750. 

Inadvertence or Mistake of Counsel: 
See Remington’s Digest, New Tr., § 30; 
O'Toole v. Phoenix Ins. Co., 39 Wash. 
688, 82 Pac. 175. 

Rulings and Decisions: See Remington’s 
Digest, New Tr., $31; Hull v. Vining, 17 
Wash. 352, 49 Pae. 537; Allen v. 
Chambers, 18 Wash. 311. 51 Pac. 478; 
Henry v. Yost, 88 Wash. 93, 152 Pac. 
714. 

Prudence and Diligence in Guarding 
Against Surprise or Accident: See Rem- 
ington’s Digest, New Tr., § 32; Reeder v. 
Traders’ Nat. Bank, 28 Wash. 139, 68 
Pac. 461; Nye v. Manley, 69 Wash. 631, 
125 Pac. 1009. 

See, also, Bundy v. 
Wash. 52, 182 Pac. 947. 


Necessity of Objection or Application 
for Relief at Trial: See Remington’s 
Digest, New Tr., §33; Woods v. Globe 
Nav. Co., 40 Wash. 376, 82 Pac. 401; 
Knapp v. Chehalis, 65 Wash, 350, 118 
Pac. 211; Chicago, Milwaukee & Puget 
Sound R. Co. v. Thayer, 65 Wash. 402, 
118 Paec. 318; Orcas Street ete. Seattle, 
In re, 87 Wash. 218, 151 Pac. 506, 

NEWLY DISCOVERED EVIDENCE— 
Power and Duty of Court in General: See 
Remington's Digest, New Tr., § 34; State 
v. Stowe, 3 Wash. 206, 28 Pac. 237, 14 
L. R. A. 609; State v. Webb, 20 Wash. 
500, 55 Pac. 935; Kenway v. Hoffman, 51 
Wash, 105, 98 Pac. 98; Anderson v. Wool- 
ley, 61 Wash. 236, 112 Pac. 271; Walgraf 
v. Wilkeson Coal & Coke Co., 65 Wash. 
464, 118 Pac. 343; Armstrong v. Yakima 
Hotel Co., 75 Wash. 477, 135 Pac. 233; 
Olson v. Seldovia Salmon Co., 88 Wash. 
225, 132 Pac. 1033. 

See, also, Coldeen v. Reid, 107 Wash. 
508, 182 Pac. 599. 

Diligence in Procuring Evidence: See 
Remington’s Digest, New Tr., § 35; Chapin 
v. Bokce, 4 Wash. 1, 29 Pac. 936; State 
v. Power, 24 Wash. 34, 63 Pac. 1112, 63 
L. R. A. 902; Both v. Columbia ete. R. 
Co., 6 Wash. 531, 33 Pac. 1075; Reeder v. 
Traders’ Nat. Bank, 28 Wash. 139, 68 
Pac. 461; Jordan v. Seattle, 30 Wash. 
298, 70 Pac. 743; Bullock v. White Star 
Steamship Co., 30 Wash. 448, 70 Pac. 
1106; Collins v. Bacon, 38 Wash. 80, 80 
Pac. 268; Dumontier v. Stetson & Post 
Mill Co., 39 Wash. 264, 81 Pae. 693; 
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Brennan v. Seattle, 39 Wash, 640, 81 Pac. 
1092; Goodrich v. Kimble, 49 Wash. 516, 
95 Pac. 1084; Kenway v. Hoffman, 31 
Wash. 105, 98 Pac. 98; Jensen v. Spokane 
Falls & Northern R. Co., 51 Wash. 448, 
98 Pac. 1124; Schoening v. Young, 55 
Wash. 90, 104 Pac. 132; Kineaid v. Walla 
Walla Valley Traction Co., 57 Wash. 334, 
106 Pac. 918, 135 Am. St. Rep. 982; 
Mortimer v. Dirks, 57 Wash. 402, 107 Pae. 
184; Coffer v. Erickson, 61 Wash. 559, 
112 Pac. 643; Chicago, Milwaukee & 
Puget Sound R. Co. v. Thayer, 65 Wash. 
402, 118 Pac. 318; Citizens’ National 
Bank v. Ariss, 68 Wash. 448, 123 Pac. 
593; Spokane Portland Cement Co. v. 
Larson, 71 Wash. 301, 128 Pac. 641; Field 
v. Spokane, Portland & Seattle R. Co., 4 
Wash. 356, 133 Pac. 611; McCanna v. 
Silke, 75 Wash. 383, 134 Pac. 1063; 
Woodard v. Cline Lumber Co., 81 Wash. 
85, 142 Pac. 475; State v. Gay, 82 Wash. 
423, 144 Pac. 711; Yamamoto v. Puget 
Sound Lumber Co., 84 Wash. 411, 146 Pac. 
861: Burwell & Morford v. Barnes, 85 
Wash. 153, 147 Pac. 657; Forsyth v. 
Wallace, 92 Wash. 523, 159 Pac. 698; 
Starwich v. Ernst, 100 Wash. 198, 170 
Pac. 584; Roe v. Snyder, 100 Wash. 311, 
170 Pac. 1027. 

See, also, Bundy v. Diekinson, 108 
Wash. 52, 182 Pac. 947. 


Materiality: See Remington's Digest, 
New Tr., §36; Tolmie v. Dean, 1 W. T. 
46; McKilver v. Manchester, 1 W. T. 
255; Dahlstrom v. Northern Pac. R. Co., 
9§ Wash. 390, 167 Pac. 1078. 


Cumulative Evidence: See Remington’s 
Digest, New Tr., §37; McKilver v. Man- 
chester, 1 W. T. 255; Wiseman v. Eası- 
man, 21 Wash. 163, 57 Pac. 398; Benson 
v. Hamilton, 34 Wash. 201, 75 Pac. 805; 
O'Toole v. Faulkner, 34 Wash. 371, 75 
Pac. 975; State v. Underwood, 35 Wash. 
558, 79 Pac. 863; Thayer v. Spokane 
County, 36 Wash. 63, 78 Pac. 200; Bren- 
nan v. Seattle, 39 Wash. 640, 81 Pac. 
1092; Shannon v. Tacoma, 41 Wash. 220, 
83 Pac. 186; Galena Nat. Bank v. Ripley, 
55 Wash. 615, 104 Pac. 807, 26 L. R. A. 
(N. S.) 993; Kincaid v. Walla Walla 
Valley Traction Co., 57 Wash. 334, 106 
Pac. 918, 135 Am. St. Rep. 982; Hard- 
mon Estate v. McNair, 61 Wash. 74, 111 
Pac. 1059; State v. Gay, 82 Wash. 423. 
144 Pac. 711; Wells, In re, 60 Wash. 518, 
111 Pac. 778; State v. Gray, 61 Wash. 
549, 112 Pac. 641; Ronald v. Pacific Trac- 
tion Co., 65 Wash. 430, 118 Pac. 311; 
Stewart v. Bowen, 70 Wash. 195, 126 Pae. 
414; Miller's Estate, In re, 87 Wash. 64, 
151 Pac. 105; Moore v. Saunders, 85 
Wash. 602, 153 Pac. 329; State v. Brooks, 
89 Wash. 427, 154 Pac. 795; Shell v. 
Svennson, 93 Wash. 40, 159 Pac. 1076; 
Gilson v. Washington Water Power Co., 
93 Wash. 480, 161 Pac. 352; Skarlatos vV. 
Brice, 96 Wash. 205, 164 Pac. 939; 
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Deitchler v. Ball, 99 Wash. 483, 170 
Pae. 123; Roe v. Snyder, 100 Wash. 311, 
170 Paec. 1027. 

See, also, Molitor v. Blackwell Motor 
Co., 112 Wash. 279, 191 Pae. 1103. 


Impeachment of Witness: See Reming- 
ton’s Digest, New Tr., $38; Seattle Lum- 
ber Co. v. Sweeney, 43 Wash. 1, 85 Pac. 
677; State v. Gaasch, 56 Wash. 381, 105 
Pae. 817; State v. Gay, 82 Wash. 423, 
l44 Pac. 711. 

Credibility: See Remington's Digest, 
New Tr., $39; Harvey v. Ivory, 35 
Wash. 397, 77 Pac. 725; Olson v. Gill 
Home Inv. Co., 58 Wash. 151, 108 Pace. 
140, 27 L. R. A. (N. S.) 884. 

Suficiency and Probable Effect: See 
Remington’s Digest, New Tr., § 40; Tyler 
v. North Amer. Trad. ete. Co., 24 Wash. 
202, 64 Pac. 162; Pierson v. Pierce, 42 
Wash. 164, 84 Pac. 731; Strunz v. Hood, 
44 Wash. 99, 87 Pac. 25; Cummings v. 
Sunich, 44 Wash. 665, 87 Pac. 949; Binns 
v. Emery, 45 Wash. 215, 88 Pac. 133; 
Harris v. Seattle, Renton & Southern R. 
Co. 65 Wash. 27, 117 Pac. 601; Knapp 
v. Chehalis, 65 Wash. 350, 118 Pac. 211; 
National Surety Co. v. Udd, 65 Wash. 
471, 118 Pac. 347; Conrads v. Green, 92 
Wash. 269, 159 Pac. 102; Hazlett v. 
Seattle Elee. Co., 71 Wash. 377, 128 
Pac. 677; Armstrong v. Spokane & Inland 
Empire . R. Co., 71 Wash. 624, 129 Pac. 
379; Hoxsey v. Murray, 84 Wash. 588, 
147 Pae. 205; School District No. 172 
of King County v. Josenhans, 88 Wash. 
624, 153 Pae. 326; Roe v. Snyder, 100 
Wash. 311, 170 Pac. 1027; Peters v. 
Casualty Co. of America, 101 Wash. 208, 
172 Pac. 220. 

See, also, Alverson v. Hooper, 108 
Wash. 510, 185 Pae. 808; Fisher v. Me- 
Neely, 110 Wash. 283, 188 Pac. 478. 


Necessity for new trial where ver- 
dict is found contrary to erroneous 
Instruction. 14 Ann. Cas, 973. 


Inability to perfect record for ap- 
peal, or loss thereof, as ground for 
new trial. 13 A. L. R. 102; L. R. 
A. 1915B, 353. 

Admission of incompetent evidence 
as ground for granting new trial 
SA trial court. Ann. Cas. 1917D, 
545. 

Refusal to allow ceross- examination on 
relevant matter covered by exam- 
mation in chief as ground for new 
trial. 25 L. R. A. (N. S.) 683. 

Presence of persons in courtroom 
tending to overawe or influence 
jury as ground for new trial. Ann. 
-e 1913E, 806; Ann. Cas. 1915B, 


Misstatement of facts or statement of 
facts not in evidence by counsel 


to the jury as ground for new tri 
L. E. A. 1918D. 45. an 
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Abuse of witness by counsel as 
ground for new trial. 4A. L. R. 
414, | 


Conduct of counsel in getting inad- 
missible evidence before jury as 
ground for new trial. 6 Ann. Cas. 
224; 19 Ann. Cas. 296; Ann. Cas. 
1917A, 441. 


Misconduct of party to action subse- 
quent to verdict as ground for new 
trial. 12 Ann. Cas. 958. 


Negligence, incompetency or intoxica- 
tion of attorney as ground for new 
trial. Ann, Cas. 1913D, 489, 500. 


New trial for misconduct of jury 
as resting in discretion of trial 
court. Ann Cas, 1912D, 1018. 

Expression of opinion or prejudice by 
juror during trial as ground for 
new trial. 16 Ann. Cas. 175. 

Treating juror as ground for new 
trial. Ann. Cas. 1912B, 747; 19 
L. &. A. (N. S.) 733; 49 L. R. A. 
(N. 8.) 889. 

Communication by judge with jury 
not in open court as ground for 
new trial. 16 Ann, Cas. 1141; 17 
L. R. A. (N. 8.) 609; L. R. A. 
1915B, 703. 


Presence of custodian in jury-room or 
communication by him or other 
court offcer with jury as ground 
for new trial. 8 Ann. Oas. 652; 
13 Ann. Cas. 522. 


Inattention of juror from sleepiness 
or other cause as ground for new 
trial. 12 A. L. R. 663. 


Perjury as ground for new trial. 51. 
L. R. A. (N. 8.) 286. 

Attack out of court in presence of 
jurymen on credibility of witnesses 
as ground for new trial. L. R. A. 
1917B, 248. 


Right to new trial for newly dis- 
covered evidence which was not in 
existence when trial was had. 
Ann, Cas. 1913E, 147. 


Right to new trial on ground of 
newly discovered evidence where 
incompetency of witness has been 
removed since trial. 17 Ann. Cas. 
1165. 


Newly discovered evidence of con- 
tradictory statements made by wit- 
ness as ground for new trial. 
— Cas. 1912D, 856; 42 L. B. A. 
692. 


What is cumulative evidence within 
rule excluding it when offered in 
support of motion for new trial. 
Ann. Cas. 1913D, 157. 

Inadequacy of damages in personal 
injury action as ground for setting 
aside verdict. 8 Ann. Cas. 903; 17 
Ann. Cas. 1073; Ann. Cas. 1914C, 
850. 
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§ 400. Specification of Grounds for New Trial. 


In no case of motion for a new trial hereafter made in the courts 
of this state shall it be necessary to specify the grounds thereof, other- 
wise than in the language of the last preceding section, specifying the 
grounds upon which a motion for a new trial may be made. [L. 88. 
p. 30, §1; 2 H. C., § 401.] 

Cited in 3 Wash. 21. 


§ 401. Affidavits may be Used. 


The motion for a new trial shall state the grounds or causes for 
which a new trial is asked, and if made for any of the causes men- 
tioned in the first, second, third, or fourth subdivision of section 399, the 
facts upon which it is based may be shown by affidavit. [Cd. 81, § 278; 
2 H. C., § 403. ] 


Cited in 2 Wash. 562; 75 Wash. 433, 435; 
82 Wash. 486. 
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Bank of Wenatchee, 76 Wash. 51, 135 
Pac. 621; State v. Gay, 82 Wash. 423, 


Affidavits and Extrinsic Evidence in gen- 
eral: See Remington's Digest, New Pr., 
§ 48-1; State v. Simmons, 52 Wash. 132, 
100 Pac. 269; Mueller v. Washington 
Water Power Co., 56 Wash. 556, 106 Pac. 
476; Maryland Casualty Co. v. Seattle 
Elec. Co., 75 Wash. 430, 134 Pac. 1097. 

Misconduct of the jury must be shown 
by affidavit on motion for new trial: Ly- 
barger v. State, 2 Wash. 552, 27 Pac. 
449, 1029. 

Affidavits and Testimony of Jurors— Im- 
peachment of verdict: See Remington’s 
Digest, New Tr., §49; Marvin v. Yates, 
26 Wash. 50, 66 Pac. 131; State v. Sim- 
mons, 52 Wash. 132, 100 Pac. 269; Ralton 
v. Sherwood Logging Co., 54 Wash. 254, 
103 Pace. 28; Sexsmith v. Brown, 61 Wash. 
164, 112 Pac. 337; Maryland Casualty Co. 
v. Seattle Elec. Co., 75 Wash. 430, 134 


144 Pac. 711; Lisdquist v. Pacific Coast 

Coal Co., 86 Wash. 408, 150 Pac. 619; 

4 v. Warn, 88 Wash. 688, 153 Pac. 
14. 


See, also, State v. Lyle, 105 Wash. 435, 
178 Pac. 468; State v. Cook, 113 Wash. 
391, 194 Pac. 401; Bundy v. Dickinson, 
108 Wash. 52, 182 Pac. 947. 


Evidence as to Statements of Jurors: 
See Remington’s Digest, New Tr., § 49-1: 
Maryland Casualty Co. v. Seattle Elec. 
Co., 75 Wash. 430, 134 Pac. 1097. - 


Affidavits as to Surprise, accident or 
mistake—Necessity and sufficiency in gen- 
eral: See Remington's Digest, New Tr., 
$ 50; Pincus v. Puget Sound Brew. Co., 
18 Wash. 108, 50 Pae. 950; Reeder F. 
Traders’ Nat. Bank, 28 Wash. 139, 68 
Pac. 461; O’Toole v. Phoenix Ins. Co., 
39 Wash, 688, 82 Pac. 175. 


Pac. 1097; Allen v. Farmers & Merchants’ 


§ 402. Notice and Motion, Practice. 


The party moving for a new trial must, within two days after the 
verdict of a jury, if the action was tried by a jury, or two days after 
notice in writing of the decision of the court or referee, if the action 
was tried without a jury, file with the clerk, and serve upon the adverse 
party, his motion for a new trial, designating the grounds upon whieh 
it will be made. If the motion is made upon affidavits, the moving party 
must, within two days after serving the motion, or such further time 
as the court in which the action is pending, or the judge thereof may 
allow, file such affidavits with the clerk, and serve a copy thereof upon 
the adverse party, who shall have two days to file counter. affidavits, or 
such further time as the court may allow, a copy of which must be served 
upon the moving party. [Cf. L. ’69, p. 68, § 282; Cd. ’81, §§ 279, 280; 
L. 91, p. 102, §1; 2 H. C., § 404; L. 97, p. 13, §1.] 


Cited in 11 Wash. 413; 17 Wash. 126; PROCEEDINGS TO PROCURE NEW 
26 Wash. 3; 35 Wash. 67; 40 Wash. 39; 57 TRIAL—Mode and Form in General: See 
Wash. 599; 67 Wash. 477; 87 Wash. 549; Remington's Digest, New Tr., § 41; Thomp- 
94 Wash. 623; 100 Wash. 259; 101 Wash. son v. Territory. 1 W. T. 547; State ex 
750; 112 Wash. 95, 248. rel. Payson v. Cbapman, 35 Wash. 64, 76 


386 


111. 


Crap. VIII] NEW 


Pac. 525; Nelson v. Pacific Coast Casualty 
Co., 96 Wash. 43, 164 Pac. 594. 


Court or Judge to Which Application 
may be Made: See Remington's Digest, 
New Tr., § 42; Rauh v. Scholl, 19 Wash. 
30. 32 Pae. 332; Nelson v. Seattle Trac- 
tion Co., 25 Wash. 602, 66 Pac. 61. 


MOTIONS FOR NEW TRIAL—NE- 
CESSITY FOR: See Remington’s Digest, 
App. & E., 58 153—156; State v. Owens, 
15 Wash. 468, 46 Pac. 1039; Jones v. Jen- 
kins, 3 Wash. 17, 27 Pac. 1022; Burns v. 
Commenrement Bav Land & Improvement 
Co., 4 Wash. 558, 30 Pac. 668, 709; Sultan 
Water & P. Co. v. Weyerhauser Timber 
Co., 31 Wash. 558, 72 Pac. 114; Kennedy v. 
Derriekson, 5 Wash. 289, 31 Pac. 766; Lit- 
tle.john v. Miller, 5 Wash. 399, 31 Pac. 758, 
Sadler v. Niesz, 5 Wash. 182, 31 Pac. 630, 
1030; Fullis v. Shannon, 3 Wash. 716, 29 
Pac. 449; Crooker v. Pacifie Lounge ete. 
Co., 34 Wash. 191, 75 Pac. 632; Rowe v. 
Northport Smelting & Ref. Co., 35 Wash. 
101, 76 Pac. 529; Dubeich v. Grand Lodge 
A. O. U. W., 33 Wash. 651, 74 Pac. 832; 
Birch v. Abercrombie, 74 Wash. 486, 133 
Pac. 1020, 50 L. R. A. (N. S.) 59. 


Rulings as to Evidence: See Reming- 
ton’s Digest, App. & E., § 157; Tolmie v. 
Dean, 1 W. T. 46; Tingley v. Fairhaven 
Land Co., 9 Wash. 34, 36 Pae. 1098. 

Instructions and Failure or Refusal to 
Give Instructions: See Remington’s Di- 
gest, App. & E., § 158; State v. Nichols, 
15 Wash. 1, 45 Pac. 647. 


Necessity of Motion for Review of Ob- 
jections to Findings, or Judgment: See 
Remington’s Digest, App. & E., §§ 159, 
180; Johnson v. Maxwell, 2 Wash. 482, 
27 Pae. 1071; Belles v. Carroll, 6 Wash. 
131, 32 Pac. 1060; Walton v. Hartman, 
33 Wash. 34, 80 Pac. 196; Kennedy v. 
Verrickson, 5 Wash. 289, 31 Pac. 766; 
Kinkade v. Witherop, 29 Wash. 10, 69 
Pae. 399; Peterson v. Lone Lake Lumber 
vo, 58 Wash. 72, 107 Pac. 857; Tingley 
v. Fairhaven Land Co., 9 Wash. 34, 36 
Pac, 1098; Migge v. Northern Pac. R. 
Co., 75 Wash. 197, 134 Pac. 815. 


Successive Applications: See Reming- 
tons Digest, New Tr., §5; Burnham v. 
Spokane Mer. Co., 18 Wash. 207, 51 Pac. 
03; Coyle v. Seattle Electric Co., 31 
Wash. 181, 71 Pac. 733; Kincaid v. Walla 
Walla Valley Traction Co., 57 Wash. 334, 
106 Pac. 918, 135 Am. St. Rep. 982; Green 
v. Russell, 71 Wash. 379, 128 Pac. 645. 


See, also, Rogers v. Savage, 112 Wash. 
246, 192 Pac. 13. 


Time for Application—In General: See 
Remington’s Digest, New Tr., § 42; Boar- 
man v. Hinckley, 17 Wash. 126, 49 Pac. 
226; MeBroom & Wilson Co. v. Gandy, 
18 Wash. 79, 50 Pac. 572; Turner v. 
Bailey, 12 Wash. 634, 42 Pae. 115; 
Kubillus v. Ewert, 40 Wash. 38, 82 Pac. 
147; O'Brien v. American Casualty Co., 
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57 Wash. 598, 107 Pac. 519; Okazaki v. 
Sussman, 79 Wash. 622, 140 Pac. 904; 


Clark v. Ellington, 86 Wash. 110, 149 
Pac. 350; Vermont Farm Machine Co. v. 
Lamka, 94 Wash. 622, 162 Pac. 984. 


It is not prejudicial that the motion for 
new trial was premature, under Rem. 
Code, §402: Mann v. American Bonding 
Co., 100 Wash. 258, 170 Pac. 565. 


Extension of Time: See Reming- 
ton’s Digest, New Tr., §44; Bailey v. 
Drake, 12 Wash. 99, 40 Pac. 631; Leaven- 
worth v. Billings, 26 Wash. 1, 66 Pac. 
107; Bullock v. White Star Steamship Co., 
30 Wash. 448, 70 Pac. 1106; McAllister v. 
Seattle Brewing & Malting Co., 44 Wash. 
179, 87 Pac. 68; O’Brien v. American 
Casualty Co., 57 Wash. 598, 107 Pac. 519; 
Sylvester v. Olson, 63 Wash. 285, 115 Pac, 
175. 


Notice of Intention to Apply: See Rem- 
ington’s Digest, New Tr., 3 45; Boarman 
v. Hinckley, 17 Wash. 126, 49 Pac. 226. 


Specification of Errors: See Reming- 
ton's Digest, New Tr., § 46; Jones v. 
Wiley, 1 W. T. 603; Bradshaw v. Ter- 
ritory, 3 W. T. 265, 14 Pac. 594; Dawson 
v. Baum, 3 W. T. 464, 19 Pac. 46. 


Statement of Facts: See Remington's 
Digest, New Tr., § 47; Littlejohn v. Mil- 
ler, 5 Wash. 399, 31 Pac. 758. 

Notice of Motion: See Remington's Di- 
gest. New Tr., § 48; Burnham v. Spokane 
Mercantile Co., 18 Wash. 207, 51 Pac. 
363; State Bank of Washington v. Spo- 
kane-Columbia River R. & Nav. Co., 53 
Wash. 528, 102 Pac. 414. 


Amendment of Motion: See Reming- 
ton’s Digest, New Tr., §52; Bailey v. 
Drake, 12 Wasb. 99, 40 Pac. 631; Kreiels- 
heimer v. Nelson, 31 Wash. 406, 72 Pac. 
72. 

Operation and Effect of Application: 
See Remington’s Digest, New Tr., § 33; 
Spokane v. Costello, 42 Wash. 182, 84 
Pac, 652. 


Grant of New Trial Ineffectual or not 
Beneficial: See Remington’s Digest, New 
Tr., 8 54; State v. Owens, 15 Wash. 468, 
46 Pac. 1039; Abbott v. Thorne, 34 Wash. 
692, 76 Pac. 302, 101 Am. St. Rep. 1021, 
65 L. R. A. 826. 

Conditions on Granting or Refusing 
New Trial: See Remington’s Digest, New 
Tr., §55; Casey v. Malidore, 19 Wash. 
279, 53 Pac. 60; O'Toole v. Phoenix Ins. 
Co., 39 Wash. 688, 82 Pac. 175; Staton v. 
Cook, 45 Wash. 27, 87 Pac. 914; Bernard 
v. North Yakima, 80 Wash. 472, 141 Pac. 
1034. 


See, also, Hurd v. Wysong, 109 Wash. 
202, 186 Pac. 301. 


Remission or Reduction of Excess of 
Recovery: See Remington’s Digest, New 
Tr., $56; Kohler v. Fairhaven & New W. 
R. Co, 8 Wash, 452, 36 Pac. 253, 681; 


387 


403 


Winter v. Shoudy, 9 Wash. 52, 36 Pac. 
1049; Rigney v. Tacoma Light & W. Co., 
9 Wash. 245, 37 Pac. 297; Washington v. 
Spokane St. R. Co., 13 Wash. 9, 42 Pac. 
628: McDonough v. Great N. R. Co., 15 
Wash. 244, 46 Pac. 334; Hughes v. Dexter 
Horton Co., 26 Wash. 110, 66 Pac. 109; 
Bailey v. Cascade Timber Co., 35 Wash. 
295, 77 Pac. 377; McDonough v. Great 
N. R. Co., 15 Wash. 244, 46 Pac. 334; 
Waite v. Robertson Mtg. Co., 37 Wash. 
282, 79 Pac. 926; Meza v. Pfister Co., 54 
Wash. 7, 102 Pae. 871; Winningham v. 
Philbrick, 56 Wash. 38, 105 Pac. 144; 
Matsuda v. Hammond, 77 Wash. 120, 137 
Pac. 328, 51 L. R. A. (N. S.) 920. 

See, also, Yarrough v. Hines, 112 Wash. 
310, 192 Pac. 886. 

Order Granting or Refusing New Trial: 
See Remington’s Digest, New Tr., § 56-1; 
Best v. Seattle, 50 Wash. 533, 97 Pac. 772. 

Order for Judgment Instead of New Trial: 
See Remington’s Digest, New Tr., $57; 


ISSUES, TRIAL AND JUDGMENT. 


Griffith v. Maxwell, 


[ Tits III 


19 Wash. 
Pac. 35; Buffalo Pitts Co. v. 
37 Wash. 591, 79 Pac. 1104. 


Vacating or Setting Aside Order on 
Motion for New Trial: See Remington's 
Digest, New Tr., § 58; Little Bill v. Dyslin, 
51 Wash. 675, 99 Pac. 1026. 


Affidavit of jurors in support of ver- 
dict on motion for new trial. 
Cas. 1913B, 671. 

Amendment of motion for new trial. 
Ann. Cas. 1917D, 104. 

Voluntary remittitur of excessive 
damages as justifying denial of 
new trial. 2 Ann. Cas. 675. 

Power of trial court to cure an ex- 
cessive verdict by requiring or per- 
mitting a reduction where true 
measure of damages not ascertain- 
able by mere computation. 39 
R. A. (N. 8.) 1064. 


614, 34 
Dearing, 


§ 403. Affidavits for Motion—Contents. 

If the motion be supported by affidavits and the cause be newly dis- 
covered evidence, the affidavits of any witness or witnesses, showing what 
their testimony will be, shall be produced, or good reasons shown for 


their nonproduction. 


[L. 54, p. 170, § 219; L. ’69, p. 68, § 284; Cd. 81, 


8 282; L. 91, p. 103, § 2; 2 H. C., 8 405.] 


Cited in 39 Wash. 268; 113 Wash. 645. 
Affidavits as to Newly Discovered Evi- 
dence—Necessity and Sufficiency in Gen- 
eral: See Remington’s Digest, New Tr., 
§51; Wilson v. Waldron, 12 Wash. 149, 
40 Pac. 740; Brennan v. Seattle, 39 Wash. 


640, 81 Pac. 1092; Dumontier v. Stetson & 
Post Mill Co., 39 Wash. 264, 81 Pac. 693; 
Wiles v. Northern Pac. R. Co., 66 Wash. 
337, 119 Pac. 810; State v. Hodoff, 88 
Wash. 413, 153 Pac. 377. 


CHAPTER IX. 
JUDGMENTS IN GENERAL. 


§ 404. Judgment, Defined. 


A judgment is the final determination of the rights of the parties in 


the action. 


[L. 54, p. 171, § 220: Cd. 81, § 283; 2 H. C., § 406.] 


See supra, § 278, judgment on pleadings for want of reply. 


Cited in 25 Wash. 656; 31 Wash. 186; 
53 Wash. 427; 74 Wash. 480. 


NATURE AND ESSENTIALS IN GEN- 
ERAIL—Authority of Court or Other Tri- 
bunal—In General: See Remington’s Di- 
gest, Judgm., § 1; Kalb v. German Sav. & 
Loan Soc., 25 Wash. 349, 65 Pac. 559, 
R7 Am. St. Rep. 757; Peterson v. Dillon, 
27 Wash. 78, 67 Pac. 397. 

A justice’s announcement of judgment 
for the plaintiff at the close of the trial 
is the rendition of judgment under this 
section: Mundy v. Kern, 74 Wash. 477, 
133 Pac. 1035. 


Death of Party Before Judgment: See 
Remington’s Digest, Judgm., §3; Allen v. 


Peterson, 38 Wash. 599, 80 Pac. 849; 
Picardo v. Peck, 95 Wash. 474, 164 Pac. 
65. 


Action or Other Formal Proceeding: See 
Remington’s Digest, Judgm., § 4; State ex 
rel, Martin v. Pendergast, 39 Wash. 132, 
81 Pac. 324. 


Jurisdiction of Cause of Action: See 
Remington’s Digest, Judgm., 8 5; Savage 
v. Sternberg, 19 Wash. 679, 54 Pae. 611, 
67 Am. St. Rep. 751; Trumbull v. Jeffer- 
son County, 37 Wash. 604, 79 Pac. 1105. 


Jurisdiction of the Person: See Rem- 
ington’s Digest, Judgm., §6; Madison V. 
Madison, 1 W. T. 60; Weisbach v. Arnold, 
3 W. T. 111, 13 Pac. 417; Nelfelder V. 
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German Am. Ins. Co, 6 Wash. 336, 33 
Pie. 870, 36 Am. St. Rep. 166, 22 L. R. A. 
287: Stalleup v. Tacoma, 13 Wash. 141, 
432 Fac. 541, 52 Am. St. Rep. 25; Savage 
v. Sternberg, 19 Wash. 679, 54 Pac. 611, 
67 Am. St. Rep. 751; State ex rel. Sum- 
merfield v. Tyler, 14 Wash. 495, 45 Pac. 
31, 53 Am. St. Rep. 878, 37 L. R. A. 207. 


Process or Notice to Sustain Judgment: 
See Remington's Digest, Judgm., 87; 
MeCow v. Bell, 1 Wash. 504, 20 Pac. 
5953; Spokane Falls v. Curry, 2 Wash. 541, 
27 Pac. 477; State ex rel. Boyd v. Su- 
perior Court, 6 Wasb. 352, 33 Pac. 827; 
Oxborne & Co. v. Columbia County ete. 
Corporation, 9 Wash. 666, 38 Pac. 160; 
State ex rel. Nolte v. Superior Court, 15 
Wash. 500, 46 Pac. 1031; Powell v. Nolan, 
27 Wash. 318, 67 Pac. 712, 68 Pac. 389; 
Hays v. Peavey, 54 Wash. 78, 102 Pac. 
SS9; Jones v. Seattle Brick & Tile Co., 
56 Wash. 166, 105 Pac. 238; Lutkens v. 
Young, 63 Wash. 452, 115 Pac. 1038; 
McHngh v. Conner, 68 Wash. 229, 122 
Pac. 1U18; State ex rel. Giles v. French, 
lu2 Wash. 273, 172 Pac. 1156. 


Nonresidents: See Remington’s Di- 
gest, Judgm., §8; Paxton v. Daniell, 1 
Wash. 19, 23 Pac. 441; Howard v. Me- 
Naught, 9 Wash. 355, 37 Pac. 455, 43 Am. 
St. Rep. 837; Cosh-Murray Co. v. Tuttich, 
10 Wash. 449, 38 Pac. 1134. 


Defective Process of Service: See 
Remington's Digest, Judgm., § 9; Mont- 
gomery v. Manning, 1 W. T. 434; Gar- 
rison v. Cheeney, 1 W. T. 489; Munch v. 
McLaren, 9 Wash. 676, 38 Pae. 205; Spo- 
kane Falls v. Curry, 2 Wash. 341, 27 
Pac, 477; State ex rel. Summerfield v. 
Tyler, 14 Wash. 495, 45 Pac. 31, 53 Am. 
St. Rep. 878, 37 L. R. A. 207; Kalb v. 
German Sav. & L. Soc., 25 Wash. 349, 87 
Am. St. Rep. 757, 65 Pac. 559. 


Certainty of Determination: See Rem- 
ington's Digest, Judgm., § 11; Brown, In 
re, 39 Wash. 160, 81 Pac. 552, 109 Am. 
St. Rep. 868, 4 Ann. Cas. 488, 1 L. R. A. 
(J. S.) 540. 


Formal Requisites in General: See Rem- 
ington’s Digest, Judgm., § 13; Nesqually 
Min Ce v. Taylor, 1 W. T. 1; Eakin v. 
McCraith, 2 W. T. 112, 3 Pae. 838; Kil- 
Tov v. Mitchell, 2 Wash. 407, 26 Pac. 
Jö; Winton Motor Carriage Co. v. Blom- 
berg, 84 Wash. 451, 147 Pac. 21. 


See, also, Hull v. Crescent Mfg. Co., 
109 Wash. 129, 186 Pae. 322. 


Designation of Amount, Interest and 

Costs: See Remington’s Digest, Judgm., 
57, 5712; Huntington v. Blakeney, 1 
W. T. 111; Western Mill & L. Co. v. 
Blanchard, 1 Wash. 230, 23 Pac. 839; 
Mason v. McLean, 6 Wash. 31, 32 Pac. 
1006; Yakima Nat. Bank v. Knipe, 6 
Wash. 348, 33 Pac. S34; Shearer v. Buck- 
ley, 31 Wash. 370, 72 Pac. 76. 
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Provisions as to Payment and Enforce- 
ment and Alternatives: See Remington’s 
Digest, Judgm., §58; Allen v. Chambers, 
18 Wash. 341, 51 Pac. 478; State ex rel. 
Gordon v. Smith, 98 Wash. 100, 167 Pac. 
91, 169 Pac. 468. 


CONFORMITY TO PLEADINGS AND 
PROOFS—Necessity of Conformity to 
Pleadings and Proof: See Remington’s Di- 
gest, Judgm., §§ 61—63; Dexter-Horton & 
Co. v. Sparkman, 2 Wash. 165, 25 Pac. 
1070; State v. Paggett, 8 Wash. 579, 36 
Pac. 487; Ach v. Carter, 21 Wash. 140, 
57 Pae. 344; Griffith v. Maxwell, 25 Wash. 
658, 66 Pac. 106. 


Issues Raised by Pleadings: See Reming- 
ton’s Digest, Judgm., §64; Davis v. 
Hincheliffe, 7 Wash. 199, 34 Pac. 915; 
Campbell v. Simpkins, 10 Wash. 160, 38 
Pac. 1039; American Bldg. & Loan Assn. 
v. Farmers’ Ins. Co., 11 Wash. 619, 40 
Pace. 125; State ex rel. Weidert v. Su- 
perior Court, 36 Wash. 81, 78 Pac. 198. 


Amount Demanded: See Remington's 
Digest, Judgm., §65; King County v. 
Ferry, 5 Wash. 536, 32 Pac. 538, 34 Am. 
St. Rep. 880, 19 L. R. A. 500; Titus v. 
Larsen, 18 Wash. 145, 51 Pac. 351; Nel- 
son v. Nelson, 56 Wash. 571, 106 Pac. 138, 
107 Pac. 195. 

Pleadings to Sustain Judgment: See 
Remington’s Digest, Judgm., §10; King 
v. Ilwaco R. & Nav. Co., 1 Wash. 127, 
23 Pac. 924; Snohomish Land Co. v. 
Blood, 40 Wash. 626, 82 Pac. 933; First 
National Bank v. Dudley, 80 Wash. 376, 
141 Pac. 884. 

CONSTRUCTION AND OPERATION, 
IN GENERAL—Application of General 
Rules of Construction: See Remington’s 
Digest, Judgm., § 165; Seattle v. Whit- 
worth, 18 Wash, 126, 51 Pac. 345. 

See, also, Gordon v. Hillman, 109 Wash. 
223, 186 Pac. 651. 


Recitals: Sce Remington’s 
Judgm., §165-1; Gould v. 
Wash. 457, 100 Pac. 1029. 

Construction With Reference to Deci- 
sion: See Remington’s Digest, Judgm., 
§ 166; State ex rel. Jensen v. Bell, 34 
Wash. 185, 75 Pac. 641. 

Amount: See Remington's Digest, 
Judgm., § 169; Roeder v. Brown, 1 W. T. 
112; Ritchie v. Carpenter, 2 Wash. 512, 
28 Paec. 380, 26 Am. St. Rep. 877; Fair- 
haven Land Co. v. Jordan, 6 Wash. 551, 
34 Pac. 142; State ex rel. Donofrio v. 
Humes, 34 Wash. 347, 75 Pae, 348. 

Operation and Effect of Recitals of 
Jurisdictional Facts: See Remington's Di- 
gest, Judgm., §171; Rogers v. Miller, 13 
Wash. 82, 42 Pae. 525, 52 Am. St. Rep, 
20; Christofferson v. Pfennig, 16 Wash. 
491, 48 Pac. 264; Peyton v. Peyton, 28 
Wash. 278, 68 Pac. 757; Ballard v. Way, 
34 Wash. 116, 74 Pac. 1067, 101 Am. St. 


Digest, 
Austin, 52 


405 
Rep. 993; Nolan v. Arnott, 36 Wash. 101, 


78 Pac. 463; French v. Ajax Oil & Dev. 
Co., 44 Wash. 305, 697, 87 Pac. 359. 


§405. Order and Motion, Defined. 


ISSUES, TRIAL AND JUDGMENT. 


[Tir IlI 


For text treatment of “Judgments,” 
see 15 R. C. L. 554. 


Every direction of a court or judge, made or entered in writing, not 
included in a judgment, is denominated an order. An application for 


an order is a motion. 


Cited in 23 Wash. 249; 25 Wash. 656; 31 
Wash. 186. 


Application for Judgment: Sec Rem- 
ington’s Digest, Judgm., § 56; Ashcraft v. 
Powers, 22 Wash. 440, 61 Pac. 161. 


Judgment Distinguished from Rule or 
Order: See Remington’s Digest, Judgm., 
$12: Spokane & Idaho Lumber Co. V. 


L. 97, p. 10, §1.] 


Review: See Remington's Digest, App. & 
E., 3 163; Rockford Wateh Co. v. Rumpf, 
12 Wash. 647, 42 Pac. 213; Osten v. 
Winehill, 10 Wash. 333, 38 Pac. 1123; 
Wilson v. Martin, 43 Wash. 95, 86 Pac. 

205, 10 Ann. Cas. 37. 
What constitutes order 
Ann. Cas. 1917C, 1041. 


What entry or record is necessary to 


of court. 


Stanley, 25 Wash. 653, 66 Pac. 92. 
Necessity of Motions for Purposes of 


complete order of court., 28 L. B.A. 
621. 


§ 406. Judgment for or Against Any of the Parties. 

Judgment may be given for or against one or more of several plain- 
tiffs, and for or against one or more of several defendants; and it may. 
when the justice of the case requires it, determine the ultimate rights of 
the parties on each side, as between themselves. [L. 54, p. 171, § 221: 
Cd. 81, 8 284; 2 H. C., § 407. 


Cited in 11 Wash. 563, 564; 49 Wash. 
407; 63 Wash. 89, 92; 70 Wash. 255; 83 
Wash. 176; 94 Wash. 265; 98 Wash. 619. 

PARTIES—Judgment Against One or 
More Coparties—Action for Tort: See 
Remington’s Digest, Judgm., § 99; Do- 
remus v. Root, 23 Wash. 710, 63 Pac. 
572, 54 L. R. A. 649; Jones v. Seattle, 
51 Wash. 245, 98 Pac. 743. 

What would not be a misjoinder of de- 
fendants, in view of this section: Lebovitz 
v. Cogswell, 83 Wash. 174, 145 Pac. 212; 
Huxtable v. Berg, 98 Wash. 616, 168 Pac. 
187. 

Parties Liable—In General: See Rem- 
ington’s Digest, Judgm., § 167; Olson v. 
Veazie, 9 Wash. 481, 37 Pac. 677, 43 
Am. St. Rep. 855; Collins v. Denny Clay 
Co., 41 Wash. 136, 82 Pac. 1012; Schroeder 
J. Hotel Commercial Co., 84 Wash. 680, 
147 Pac. 417. 


Relief as Between Codefendants: See 
Remington’s Digest, Judgm., 355; Jones 
v. Sander, 2 Wash. 329, 26 Pae. 224. 

See, also, Brodek v. Farnum, 11 W ash. Appellate Courts: See Remington's 
565, 40 Pac. 189; Maher & Co. v. Farnan- Digest, Judgm., § 146; Morrow v. Moran, 
dis, 70 Wash, 250, 126 Pac. 542. 5 Wash. 692, 21 Pac. 770. 


COLLATERAL ATTACK — JUDG- Nature of Action or Other Proceeding: 
MENTS IMPEACHABLE COLLATER- See Remington’s Digest, Judgm., § 147; 
ALLY—Judgments Presumed Valid in Pennsylvania Mutual Life Ins. Co. v. Fife, 
General: Sce Remington’s Digest, Judgm., 19 Wash. 605, 47 Pac. 27; McKenna v. 
€ 143; Munch v. McLaren, 9 Wash. 676, Cosgrove, 41 Wash. 332, 83 Pac. 240. 
38 Pac. 205; Rogers v. Miller, 13 Wash. 82, Judgment by Default: See Remingtons 
42 Pac. 525, 52 Am. St. Rep. 20; State Digest, Judgm., § 148; Morrison v. Berlin, 
ex rel. State Ins. Co. v. Superior Court, 37 Wash. 600, 79 Pac. 1314; Hayworth v. 
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14 Wash. 203, 44 Pac. 131; Kalb v. Ger- 
man Sav. & Loan Soc., 25 Wash. 349, 6) 
Pac. 559, 87 Am. St. Rep. 757; Kizer v. 
Caufield, 17 Wash. 417, 49 Pac. 1064; 
Collett v. Northern Pac. R. Co., 23 Wash. 
600, 63 Pac. 225; Jorgenson v. Winter, 69 
Wash. 573, 125 Pac. 957; Phillips v. Tomp- 
son, 73 Wash. 78, 131 Pac. 461, Ann. Cas. 
1914D, 672. 

Courts or Other Tribunals Rendering 
Judgment—Concurrent or Co-ordinate Jur- 
isdiction: See Remington's Digest, Judgm., 
$ 144; Case Threshing Machine Co. v. 
Sires, 21 Wash. 322, 58 Pac. 209; Bayer 
v. Bayer, 83 Wast. 430, 145 Pac. 433: 
Doble v. State, 95 Wash. 62, 163 Pae. 
37; Rowe v. Silbaugh, 96 Wash. 138, 164 
Pac. 923. 

—— Probate Jurisdiction: See Reming- 
ton's Digest, Judgm., § 145; Scott v. Me- 
Neal, 5 Wash. 309, 31 Pae. 873, 34 Am. 
St. Rep. 863; Kromer v. Friday, 10 Wash. 
621, 39 Pac. 229, 32 L. R. A. 671; Me- 
i, v. Cosgrove, 41 Wash. 332, 83 Pac. 


—_ el i ie — ies 
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Je Donald, 67 Wash. 496, 121 Pac. 984 ; 


Benjamin v, Ernst, 83 Wash. 59, 145 
Pac. 79. 


Judgment on Motion: See Remington’s 
Digest, Judgm., $ 149; Sullivan’s Estate, 
In re, 40 Wash. 202, 82 Pac. 297, 111 
Am. St. Rep. 895. 


Judgment Void on Its Face: See Rem- 
ington’s Digest, Judgm., 3 150; State ex 
rel. Summerfield v. Tyler, 14 Wash. 495, 
45 Pae. 31, 53 Am. St. Rep. 878, 37 
L. R. A. 207; Yamashita, In re, 30 Wash. 
234, 70 Pac. 482, 94 Am. St. Rep. 860, 
59 L. R. A. 671. 


GROUNDS- Nature of Defects or ob- 
jections: See Remington's Digest, Judgm., 
š 151; Kizer v. Caufield, 17 Wash. 417, 
49 Pac. 1064; Rohrer v. Snyder, 29 Wash. 
199, 69 Pac. 748. 


Insufficiency or Illegality of Cause of. 
Action: See Remington’s Digest, Judgm., 
$152; Dubuque v. Stich, 16 Wash. 641, 
45 Pac. 344; State v. Washington Dredg- 
ing etc. Co., 43 Wash. 508, 86 Pac. 936. 


Want of Jurisdiction—Want of or De- 
fects in Process, Service or Notice: Sce 
Remington's Digest, Judgm., §153; Munch 
v. McLaren, 9 Wash. 676, 38 Pac. 205; 
Kalb v. German Sav. & Loan Soc., 25 
Mash. 349, 65 Pac. 559, 87 Am. St. Rep. 
257; Tilton v. O'Shea, 31 Wash. 513, 
72 Pac. 106; Seattle & Northern R. Co. 
v. Bowman, 53 Wash. 416, 102 Pac. 27; 
Meisenheimer v. Meisenheimer, 55 Wash. 
32, 104 Paec. 159, 133 Am. St. Rep. 1005. 

See, also, Schmelling v. Hoffman, 111 
Wash. 408, 191 Pac. 618. 


Right of Third Persons to Im- 
peach Judgment: See Remington’s Digest, 
Judgm., § 154; Wick v. Rea, 54 Wash. 
424, 103 Pac. 462; Holly v. Munro, 55 
Wash. 311, 104 Pac. 508, 133 Am. St. 
Rep. 1028. 


—— Presamptions as to Process or 
Notice and Service: See Remington’s Di- 
gest, Judgm., §155; Kalb v. German 
Sav. & Loan Soc., 25 Wash. 349, 65 Pac. 
59, 87 Am. St. Rep. 757; Noerdlinger v. 
Huff, 31 Wash. 360, 72 Pac, 73; State 
ex rel. Pagett v. Superior Court, 47 
Wash. 11, 91 Pac. 241; Merz v. Mehner, 
57 Wash. 324, 106 Pac. 1118. 


— Effect of Judgment Record or Re. 
citals Therein: See Remington’s Digest, 
Judgm., § 156; Rogers v. Miller, 13 Wash. 
82. 42 Pac. 525, 52 Am. St. Rep. 20; Chris- 
tofferson v. Pfennig, 16 Wash. 491, 48 
Pac. 264; Peyton v. Peyton, 28 Wash. 
278, 68 Pac. 757; Ballard v. Way, 34 
Wash. 116, 74 Pac. 1067, 101 Am. St. 
Rep. 993; Nolan v. Arnot, 36 Wash. 10], 
78 Pac. 463; State ex rel. Le Brook v. 
Wheeler, 43 Wash. 183, 86 Pac. 394; 
Bauer v, Widholm, 49 Wash. 310, 95 Pac. 
277 Holly v. Monro, 55 Wash. 311, 104 
Pac. 508, 133 Am. St. Rep. 1028; Teynor 
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v. Heible, 74 Wash. 222, 133 Pac. 1, 
46 L. R. A. (N. S.) 1033. 


— Extrinsic Evidence as to Juris- 
dictional Facts: See Remington's Digest, 
Judgm., 5 157; Dolan v. Jones, 37 Wash. 
176, .79 Pac. 640; Waterman v. Bash, 46 
Wash. 212, 89 Pac. 556; Gould v. White, 
54 Wash. 394, 103 Pac. 460; Hembree v. 
McFarland, 55 Wash. 600, 104 Pac. 837; 
Graver v. Mossbach, 57 Wash. 662, 107 
Pac. 1037, 109 Pac. 1016. 


Errors and Irregularities—Defects and 
Objections as to Pleadings: See Reming- 
ton’s Digest, Judgm., $ 158; Baldwin v. 
Baer, 10 Wash. 414, 39 Pac. 117; Chris- 
tofferzon v. Pfennig, 16 Wash. 491, 48 
Pac. 264; Stern v. State Board of Dental 
Examiners, 50 Wash. 100, 96 Pac. 693. 


Irregularities in Proceedings: See 
Remington’s Digest, Judgm., § 159; Me- 
Coy v. Ayres, 2 W, T. 203, 5 Pac. 843; 
Tacoma Grocery Co. v. Draham, 8 Wash. 
263, 36 Pac. 31, 40 Am. St. Rep. 907; 
Baldwin v. Baer, 10 Wash. 414, 39 Pae. 
117; Krutz v. Batts, 18 Wash. 460, 51 
Pac. 1054; Pollack v. Horn, 13 Wash. 
626, 43 Pac. 885, 52 Am. St. Rep. 66; 
Kizer v. Caufield, 17 Wash. 417, 49 Pace. 
1064. 

—— Defects in the Entry or Form of 
Judgment: See Remington’s Digest, 
Judgm., $ 160; Munch v. McLaren, 9 
Wash. 676, 38 Pac. 205; Belles v. Miller, 
10 Wash. 259, 38 Pac. 1050. 


Fraud or Collusion as Against Credi- 
tors: See Remington's Digest, Judgm., 
$ 161; Peyton v. Peyton, 28 Wash. 278, 
68 Pac. 757. 


Matters Available or Questions Pre- 
sented in Original Action: See Reming- 
ton’s Digest, Judgm., $162; Budlong v. 
Budlong, 32 Wash. 672, 73 Pac. 783; 
State ex rel. Nicomen Boom Co. v. North 
Shore Boom & Driving Co., 55 Wash. 1, 
103 Pac. 426. 


PROCEEDINGS—Collateral Nature of 
Proceeding in General: See Remington’s 
Digest, Judgm., $ 163; State ex rel. Boyd 
v. Superior Court, 6 Wash. 352, 33 Pac. 
827; Dormitzer v. German Sav. & Loan 
Soc., 23 Wash. 132, 62 Pac. 862; Sturgis 
v. Dart, 23 Wash. 244, 62 Pac. 858; 
Dane v. Daniel, 28 Wash. 155, 88 Pac. 
446; Kalb v. German Sav. & Loan Soc., 
25 Wash. 349, 65 Pac. 559, 87 Am. St. 
Rep. 757; Peyton v. Peyton, 28 Wash. 
278, 68 Pac. 757; Northwestern & P. H. 
Band v. Ridpath, 29 Wash. 687, 70 Pac. 
139; Donaldson v. Winningham, 48 Wasn. 
374, 93 Pac. 534, 125 Am. St. Rep. 937; 
Noble v. Aune, 50 Wash. 73, 96 Pac. 
688; Magee v. Big Bend Land Co., 51 


Wash. 406, 99 Pac. 16; McLiesh v. Ball, 


58 Wash. 690, 109 Pac. 209, 137 Am. St. 
Rep. 1087, 

Fraud—Defects in service of process— 
Pleading—Designation of answer: Schmel- 
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ling v. Hoffman, 111 Wash. id 191 Pace. 
618. 


Proceedings to Prevent Enforcement of 
Judgment: See Remington's Digest, 
Judgm., 5 164 Bowman v. McGregor, 
6 Wash. 118, 32 Pac. 1059; Quinby v. 
Slipper, 7 Wash. 475, 35 Pac. 116, 38 
Am. St. Rep. 899; McEneaney v. Dart, 
9 Wash. 682, 38 Pac. 764; Cochrane v. 
Van De Vanter, 13 Wash. 323, 43 Pac. 
12. 

CONCLUSIVENESS OF ADJUDICA- 
TION—JUDGMENTS CONCLUSIVE IN 
GENERAL-—Nature and Requisites of 
Former Adjudication as Ground of Estop- 
pel in General: See Remington’s Digest, 
Judgm., §172; Dawson v. Baum, 3 W. T. 
464, 19 Pac. 46; Davis v. Seattle Nat. 
Bank, 19 Wash. 65, 52 Pac. 526; Dawson 
v. Carstens, 98 Wash. 96, 167 Pac. 86. 


Courts or Other Tribunals Rendering 
Judgment —Probate Jurisdiction: See Rem- 
ington’s Digest, Judgm., 8 173; Webster 
v. Seattle Trust Co., 7 Wash. 642, 33 Pac. 
970, 35 Pac. 1086; Nash v. Wakefield, 30 
Wash. 581, 71 Pac. 35; Meeker v. Winyer, 
48 Wash. 27, 92 Pac. 883; MeDowell v. 
Beckman, 72 Wash. 224, 130 Pac. 350; 
Burke v. Bladine, 99 Wash, 383, 169 Pac. 
811. 


Judges and Judicial Offlcers: See 
Remington’s Digest, Judgm., § 174; Gra- 
ham, In re, 7 Wash. 237, 34 Pac. 931. 
Appellate Courts: See Remington’s 
Digest, Judgm., §175; Parke v. Seattle, 
8 Wash. 78, 35 Pac. 594; Northern Pac. 
Lumber ete. Co. v. Kerron, 5 Wash. 214, 
31 Pae. 595; Hughes v. Bravinder, 14 
Wash. 304, 44 Pac. 530; Richardson v. 
Carbon Hill Coal Co., 18 Wash. 368, 51 
ac. 402, 1046; Wilkes v. Davis, 8 Wash. 
112, 35 Pac. 611, 23 L. R. A. 103; Moore 
v. Brownfield, 10 Wash. 439, 39 Pac. -i 
Dennis v. Kass & Co., 13 Wash. 137, 
Pac. 540; Tibbals v. Mt. Olympus Water 
Co., 16 Wash. 480, 48 Pac. 236; Taake 
v. Seattle, 18 Wash. 178, 51 Pac. 362 
Smith v. Seattle, 20 Wash. 613, 56 Pac. 
389; State v. Boyce, 25 Wash. 422, 69 
Pac. 763; State ex rel. Holgate v. Su- 
perior Court, 19 Wash. 114, 52 Pae. 522; 
Miller v. Lake Irr. Co., 33 Wash. 132, 74 
Pac. 61; Furth v. Snell, 13 Wash. 660, 
43 Pac. 935; Taylor v. Gale, 24 Wash. 
336, 64 Pac. 533; Payette v. Ferrier, 31 
Wash. 43, 71 Pac. 546; Crooker v. Pacific 


Lounge ete. Co., 34 Wash. 191, 75 Pac. 
632; Clarke v. Eltinge, 34 Wash. 323, 
75 Pac. 866. 


State Courts and United States 
See Remington’s Digest, Judgm., 
8176; MacDonald's Estate, In re, 29 
Wash. 422, 69 Pac. 1111; Hennessy v. 
Tacoma Smelting ete. Co., 33 Wash. 423, 
74 Pae. 584. 


Nature of Action or Other Proceed- 
ing—In General: See Remington's Digest, 


Courts: 
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Judgm., § 177; Traders’ Nat. Bank of Spo- 
kane v. Schorr, 20 Wash. 1, 54 Pac. 543, 
72 Am. St. Rep. 17; Larsen v. Winder, 20 
Wash. 419. 55 Pac. 563. 

Actions at Law and Suits in 
Equity: See Remington’s Digest, Judgm., 
$ 178; Bruce v. Foley, 18 Wash. 96, 59 
Pac. 935. 


Special Proceedings Other Than 
Actions: See Remington’s Digest, Judgm., 
$ 179; Reese v. Murnan, 5 Wash. 373, 31 
Pac, 1027; Drasdo v. Jobst, 39 Wash. 425, 
81 Pae. 857. 


Nature, Rendition and Form of Judg- 
ment in General: See Remington's Digest, 
Judgm., §180; Kellogg v. Maddocks, l 
W. T. 407; Wadhams v. Page. 6 Wash. 
103, 32 Pac. 1068; Magnus v. Woolery, 14 
Wash. 43, 44 Pac. 130; Belt v. Washing- 
ton Water P. Co., 24 Wash. 387, 6+ 
Pac. 525; Dolan v. Scott, 25 Wash. 213, 
65 Pac. ł90. 


Necessity for Decision on Merits: See 
Remington’s Digest, Judgm., § 181; Wilkes 
v. Davies, 8 Wash. 112, 35 Pac. 611, 23 
L. R. A. 103; Dunsmuir v. Port Angeles 
Gas ete. Co., 30 Wash. 586, 71 Pac. 9. 
What Constitutes Judgment on the 
Merits: See Remington’s Digest, Judgm., 
§ 182; Cloud v. Lawrence, 12 Wash. 163, 
40 Pac. 741; State ex rel. Abernethy ~v. 
Moss, 13 Wash. 42, 42 Pac. 622, 43 Pac. 
373; Magee v. Risley, 82 Wash. 178, 143 
Pac. 1088; State ex rel. Prentice v. Su- 
perior Court, 86 Wash. 90, 149 Pac. 321: 
State ex rel. Bradway v. De Mattos, 88 
Wash. 35, 152 Pac. 721. 

Finality of Determination: See Rem- 
ington’s Digest, Judgm., § 183; Chezum v. 
Claypool, 22 Wash. 498, 61 Pac. 157, 79 
Am. St. Rep. 955; Wilson v. Seattle Dry 
Dock ete. Co., 26 Wash. 297, 66 Pae. 384: 
Peyton v. Peyton, 28 Wash. 278, 68 Par. 
757; Childs v. Blethen, 40 Wash. 340, 82 
Pac. 405; Anderson v. Burgoyne, 60 
Wash. 511, 111 Pac. 777. 


See, also, Diamond Ice & Storage Co. v. 
Klock Produce Co., 110 Wash. 683, 189 
Pac. 257. 


Judgment by Default: See Remington's 
Digest, Judgm., §185; Seattle Nat. Bank 
v. School District No. 40, 20 Wash. 368, 


55 Pae. 317; McGee v. Wineholt, 25 
Wash. 748, 63 Paec. 571. 


Judgment on Motion or Summary Pro- 
ceedings in General: See Remington’s Di- 


gest, Judgm., § 186; Hadlan v. Ott. 2 
W. T. 165, 3 Pac. 826; Spokane Mer- 
chants’ Assn. v. First Nat. Bank of Col- 


ville, 86 Wash. 367, 150 Pac. 434, L. R. A. 
19184. 323: Paich v. Northern Pac. K. 
Co., 88 Wash. 163, 152 Pac. 719. 
Judgment by Confession or on Consent 
or Offer: See Remington’s Digest, Judgm., 
3 State Medical Examining Board 
Stewart, 46 Mash. 79, 89 Pac. 475, 123 
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-\m. St. Rep. 915, 13 Ann. Cas. 653, 11 
L. R. A. (N. S.) 557; Nebraska Inv. Co. 
v. Corlett, 102 Wash. 151, 172 Pac. 851. 


Judgment on Discontinuance, Dismissal, 
Or Nonsuit: See Remington’s Digest, 
Judgm., § 187; Bates v. Drake, 28 Wash. 
441, 68 Pac. 961; Von Sobel v. Stetson & 
Post Mill Co., 32 Wash. 683, 73 Pac. 788; 
Union Bank v. Nelson, 32 Wash. 208, 73 
Pae. 373; Lee v. Pasco Theater Co., 93 
Wash. 204, 160 Pac. 435. 


—— Voluntary: See Remington’s Di- 
gest, Judgm., § 187-1; Budlong v. Bud- 
long, 48 Wash. 645, 94 Pac. 478; Averill 
Mach. Co. v. Allbritton, 51 Wash. 30, 
97 Pac. 1082. 


Involuntary: See Remington’s Di- 
gest, Judgm., § 187-2; Krug v. Hendricks, 
ot Wash. 209, 102 Pac. 1049; State ex 
rel. Schmidt v. Superior Court, 62 Wash. 
556, 114 Pac. 427; Michel v. White, 64 
Wash. 341, 116 Pac. 860; Hays v. Mer- 
cantile Investment Co., 73 Wash. 586, 132 
Pae. 406. 


Merits for Controversy in General: 
See Remington’s Digest, Judgm., § 188; 
Bartelt v. Seehorn, 25 Wash. 261, 65 
Pac. 185: State Medical Examining 
Board v. Stewart, 46 Wash. 79, 89 Pac, 
175, 123 Am. St. Rep. 915, 13 Ann. Cas. 
653, 11 L. R. A. (N. S.) 557; McGuire 
v. Bryant Lumber & Shingle Mill Co., 53 
Wash. 425, 102 Paec. 237; Nunn v. Mather, 
60 Wash. 484, 111 Pac. 566; MeKim v. 
Porter, 60 Wash. 270, 110 Pac. 1073; Al- 
berg v. Campbell Lumber Co., 60 Wash. 
333, 111 Pace. 775; Morgan v. Hart, 84 
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Wash. 496, 147 Pac. 26. 


Judgment on Demurrer: See Reming- 
ton's Digest, Judgm., 5 189; State ex rel. 
Abernethy v. Moss, 13 Wash. 42, 42 
Pac. 622, 43 Pac. 373; Plant v. Carpenter, 
19 Wash. 621, 53 Pac. 1107; Smith v. 
Seattle, 20 Wash. 613, 56 Pac. 389; State 
ex rel. Schmidt v. Superior Court, 62 
Wash. 356, 114 Pac. 427. 


Decision or Findings of Court Without 

Judgment: See Remington's Digest, 
Judgm., 8 190; Wilson v. Hubbard. 39 
Wash. 671, 82 Pac. 154; Westmoreland 
o v. Howell, 62 Wash. 146, 113 Pac. 
I. 


Erroneous or Irregular Judgment: See 
Remington's Digest, Judgm., 3 191; Parker 
v. Dacres, 1 Wash. 190, 24 Pac. 192; 
Goodale Phonograph Co. v. Valentine, 69 
Wash. 263, 124 Pac. 691. 


Pendency- of Motion for 
Grant Thereof: See Remi 
Jodgm. 8192: 
69], 38 Pac. 75 


Pendency of Appeal: See Remington's 
Digest, Judgm., § 193; Hennessy v. Ta- 
coma Smelting ete. Co., 33 Wash. 423, 
‘4 Pac. 384; Kaufman v. Klain, 69 Wash. 
113, 124 Pac, 391; State ex rel. Keasal 
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New Trial, and 
ngton’s Digest, 
State v. Largent, 9 Wash. 
l. 


JUDGMENTS IN GENERAL. 
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v. Superior Court, 76 Wash. 291, 136 Pac. 
147. ` 


Judgment Vacated or Reversed: See 
Remington’s Digest, Judgm., § 194; Barto 
v. Nix, 15 Wash. 563, 46 Pac. 1033; 
Fidelity & Deposit Co. v. Seattle, Renton 
ete. R. Co., 50 Wash. 391, 97 Pae. 453. 


PERSONS CON CLUDED—Identity of 
Persons in General: See Remington’s Di- 
gest, Judgm., § 195; De Mattos v. Jordan, 
15 Wash. 378, 46 Pac. 406; Gaffney v. 
Megrath, 23 Wash. 476, 63 Pac. 520; 
Burkman v. Jamieson, 25 Wash. 606, 66 
Pac. 48; Weatherwax Lumber Co. v. Ray, 
38 Wash. 545, 80 Pac. 775; Burgess v. 
Path, 79 Wash. 298, 140 Pac. 351; Assess- 
ment for Local Improvement Sewer Dis- 
trict No. 1 of Chehalis, In re, 84 Wash. 
565, 147 Pac. 199; Hart v. Bogle, 88 
Wash. 125, 152 Pac. 1010. 


Parties of Record In General: See 

Remington’s Digest, Judgm., § 196; Bar- 
nett v. Ashmore, 5 Wash. 163, 31 Pac. 
466; Nolan v. McNamee, 82 Wash. 585, 
144 Pac. 904; Morgan v. Hart, 84 Wash. 
496, 147 Pac. 26; Hubbell v. Forsyth, 96 
Wash. 613, 165 Pac. 481; Gray v. Hickey, 
97 Wash. 278, 166 Pac. 625. 
Interveners and Claimants: See 
Remington’s Digest, Judgm., § 197; Plant 
v. Carpenter, 19 Wash. 621, 53 Pae. 1107; 
Simon Piano Co. v. Fairfield, 103 Wash. 
206, 173 Pac. 457. 


Persons Participating in or Promoting 
Action or Defense: See Remington's Di- 
gest, Judgm., 5 198; Pacific Mfg. Co. v. 
Brown, 8 Wash. 347, 36 Pac. 273; Dout- 
hitt v. MacCulsky, 11 Wash. 601, 40 Pae. 
186; Shoemake v. Finlayson, 22 Wash. 12, 
60 Pac. 50; Schroeder v. Hotel Commer- 


cial Co., 84 Wash. 685, 147 Pac. 417; 
Allen v. Allen, 96 Wash. 689, 165 Pac. 
889, 


Corporations and Corporate Officers and 
Stockholders: See Remington’s Digest, 
Judgm., § 198-1; American Bonding Co. v. 
Loeb, 47 Wash. 447, 92 Pac. 282. 


Nature of Estate or Interest in Subject 
Matter: See Remington’s Digest, Judgin., 
$ 199; Johnson v. Shuey, 40 Wash. 225 
82 Pae. 123; Broderick v. Puget S. Tr. 
L. & P. Co., 86 Wash. 399, 150 Pac. 616. 


Privity in General: See Remington's 
Digest, Judgm., § 200; Eakin v. MecCraith, 
2 W. T. 112, 3 Pace. 838; Bartlett Estate 
Co. v. Fairhaven Land Co., 56 Wash. 434, 
105 Pae. 846; Siegley v. Nakata, 101 
Wash. 73, 172 Pae. 203. 

See, also, Saar v. Weeks, 105 Wash. 
628, 178 Pac. 819. 


Successive Estates or Interests: See. 
Remington’s Digest, Judgm., § 201; Roch- 
ford v. Doty, 37 Wash. 232, 79 Pac. 782; 
Delacey v. Commercial Trust Co., 51 
Wash. 542, 99 Pae. 574, 130 Am. St. Rep. 
1112; Rader . Sander, 100 Wash, 403, 
171 Pac. 257. 
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Vendor and Purchaser: See Remington's 
Digest, Judgm., § 202; Eakin v. McCraith, 
2 W. T. 112, 3 Pac. 838; Wilkes v. Davies, 
S Wash. 112, 85 Pac. 611, 23 L. R. A. 103; 
State ex rel. Olding v. Stampfly, 69 Wash. 
368, 125 Pae. 148; Fleming v. Langley, 
86 Wash. 316, 150 Pac. 418. 

Assignor and Assignee: See Remington’s 
Digest, Judgm., § 203; Isensee v. Austin, 
15 Wash. 352, 46 Pac. 394; Davis v. 
Seattle National Bank, 19 Wash. 65, 52 
Pac. 526. | 

Executors or Administrators and Dev- 
isees: Sce Remington's Digest, Judgm., 
§ 204; Hill v. Lowman, 15 Wash. 503, 46 
Pac, 1042. 


Trustee and Cestui Que Trust: See Rem- 
ington’s Digest, Judgm., § 204-1; Peter- 
son v. Wheeler, 66 Wash. 519, 120 Pac. 
838. 


Husband and Wife: See Remington's 
Digest, Judgm., § 205; Douthitt v. Mac- 
Culsky, 11 Wash. 601, 40 Pac. 186; 
Henry v. Yost, 88 Wash. 93, 152 Pac. 
714. 

Parent and Child: See Remington's Di- 
gest, Judgm., § 205-1; Harris v. Puget 
Sound Elec. R., 52 Wash. 299, 100 Pac. 
841; Flessher v. Carstens Packing Co., 96 
Wash, 505, 165 Pac. 397. 


Master and Servant: See Remington’s 
Digest, Judgm., § 206; Casey v. Northern 
Pac. R. Co., 15 Wash. 450, 48 Pac. 53; 
Doremus v. Root, 23 Wash. 710, 63 Pac. 
572, 54 L. R. A. 649. 

Parties to Bills or Notes: See Reming- 
ton’s Digest, Judgm., § 207; Commercial 
Bank of Tacoma v. Toklas, 21 Wash. 36, 
56 Pac. 927; Hanna v. Kasson, 26 Wash. 
568, 67 Pac. 271; Peterson v. Nichols, 71 
Wash. 656, 129 Pac. 373; Petri v. Manny, 
99 Wash. 601, 170 Pac. 127. 


Persons Primarily or Ultimately Liable 
—In General: Sce Remington’s Digest, 
Judgm., §208; Kibler v. Maryland Cas- 
ualty Co., 74 Wash. 159, 132 Pac. 878; 
Mead v. Kalberg, 70 Wash. 517, 127 Pac. 
185; Johnson v. Carr, 90 Wash. 106, 155 
Pac. 778; Seattle v. Erickson, 99 Wash. 
543, 169 Pac. 985; Seattle v. Peterson & 
Co., 99 Wash. 533, 170 Paec. 140; Larson 
v. Hodge, 100 Wash. 419, 171 Pac. 251. 

See, also, Spokane v. Fisher, 106 Wash. 
3:8, 180 Pac. 139; Alaska Pacific Steam- 
ship Co. v. Sperry Flour Co., 107 Wash. 
545, 182 Pac. 634, 185 Pac. 583. 


—— Notice of Former Action and Op- 
portunity to Defend: See Remington’s Di- 
gest, Judgm., § 209; Cullity v. Dorfel, 18 
Wash, 122, 50 Pac. 932; Payson v. Jacobs, 
38 Wash. 203, 80 Pac. 429; Denny v. Say- 
ward, 10 Wash. 422, 39 Pac. 119; Doremus 
v. Root, 23 Wash. 710, 63 Pac. 572, 54 
L. R. A. 649; Spokane v. Costello, 33 
Wash. 98, 74 Pac. 58; Seattle v. Northern 
Pace. R. Co.. 47 Wash, 552, 92 Pae. 411; 
Bevau v. Muir, 33 Wash. 54, 101 Pace. 
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485, 32 L. R. A. (N. S.) 588; National 
Union Fire Ins. Co. of Pittsburg v. Dick- 
inson, 92 Wash. 230, 159 Pac. 125, Ann. 
Cas. 1918C, 1042. 

See, also, Spokane v. Fisher, 106 Wash. 
378, 180 Pae. 139; National Bank of Com- 
merce v. Seattle Nat. Bank, 109 Wash. 
312, 187 Pac. 342. 


Municipality and Officers, Citizens or Tax- 
payers: See Remington’s Digest, Judgm., 
§ 210; Stalleup v. Tacoma, 13 Wash. 141, 42 
Pac. 541, 52 Am. St. Rep. 25; State ex 
rel. Porter v. Headlee, 19 Wash. 477, 53 
Pac. 948; Waldron v. Snohomish, 4] Wash. 
566, 83 Pac. 1106; State ex rel. Forgues 
v. Superior Court, 70 Wash. 670, 127 Par. 
313; Northern Pac. R. Co. v. Snohomish 
County, 101 Wash. 686, 172 Pac. 878. 


Persons not Parties or Privies—In Gen- 

eral: See Remington's Digest, Judgin., 
$ 212; Osborne & Co. v. Columbia ett. 
Corp., 9 Wash. 666, 38 Pac. 160; Bennett 
v. Supreme Tent. ete., 40 Wash. 431, S- 
Pac. 744, 2 L. R. A. (N. S.) 389; Stall- 
cup v. Tacoma, 13 Wash. 141, 42 Par. 
541, 52 Am. St. Rep. 25; Anderson 
Bigelow, 16 Wash. 198, 47 Pac. 426; 
Cullity v. Dorffel, 18 Wash. 122, 50 Par. 
932; Savage v. Sternberg, 19 Wash. 679. 
54 Pac. 611, 67 Am. St. Rep. 751; Sack- 
man v. Thomas, 24 Wash. 660, 64 Pac. 
819; Brier v. Traders’ Nat. Bank, 24 
Wash. 695, 64 Pac. 831; State ex rel. 
Wolf v. Moore, 16 Wash. 350, 47 Pac. 
757; Seavey v. Seattle, 17 Wash. 361, 49 
Pac. 517; State ex rel. Porter v. 
Headlee, 18 Wash. 220, 51 Pae. 369: 
Canada Settlers’ L. & T. Co. v. Mur- 
ray, 20 Wash. 656, 56 Pac. 368; Har- 
vey v. Sparks Bros., 45 Wash. 578. 
88 Pac. 1108; Schmidt v. Olympia Light 
& Power Co., 46 Wash. 360, 90 Pac. 212: 
Bradley Eng. & Mfg. Co. v. Heyburn, 
56 Wash. 628, 106 Pae. 170, 134 Am. St. 
Rep. 1127; State ex rel. McConihe v. 
Steiner, 58 Wash. 578, 109 Pac. 57; 
Coe v. Wormell, 88 Wash. 119, 152 Pac. 
716, Ann. Cas. 1917C, 679; Allen v. Allen, 
96 Wash. 689, 165 Pac. 889. 
Witnesses: See Remington's Di- 
gest, Judgm., § 213; Anderson v. Bigelow, 
16 Wash. 198, 47 Pac. 426; Sackman ». 
Thomas, 24 Wash. 660, 61 Pac. 819. 


CAUSES OF ACTION AND DE- 
FENSES MERGED, BARRED OR CON- 
CLUDED—Nature and Extent of Relief 
Sought or Granted: See Remington’s Di- 
gest, Judgm., § 213-1; McPherson Bros. 
Co. v. Okanogan County, 61 Wash. 239, 
112 Pac. 267; Egbers v. Fischer, 73 Wash. 
308, 131 Pac. 1128; Loeper v. Loeper, 8l 
Wash. 454, 142 Pac. 1138. 


Splitting Cause of Action—Single and 


Entire Causes of Action: See Remington's 


Digest, Judgm., § 213-2; Kline v. Stein, 
46 Wash. 546. 90 Pac. 1041, 123 Am. St. 
Rep. 940; Brice v. Starr (overruled on 
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rehearing), 90 Wash. 369, 156 Pac. 12; 
Brice v. Starr, 93 Wash. 501, 161 Pac. 
347. 

— Contracts in General: See Reming- 
ton’s Digest, Judgm., § 213-3; Collins v. 
Gleason, 47 Wash. 69, 91 Pac. 568; Col- 
lins v. Gleason, 47 Wash. 62, 91 Pac. 
766, 125 Am. St. Rep. 891; Brechlin v. 
Night Hawk Min. Co., 49 Wash. 19S, 94 
Pac. 928, 126 Am. St. Rep. 863. 

— Contracts of Employment: See 
Remington’s Digest, Judgm., § 213-4; Car- 
mean v. North American Transp. & 
Trad. Co., 45 Wash. 446, 88 Pac. 834, 
122 Am. St. Rep. 930, 13 Ann. Cas. 110, 
SL. R. A. (N. S) 595; Harstad v. 
Olson, 57 Wash. 264, 106 Pac. 741. 

— Several Notes or Installments: See 
Remington’s Digest, Judgm., 8 213-4 ½; 
State ex rel. Gladwin v. Cheney, 67 
Wash. 151, 121 Pac. 48; Davis v. Hibbs, 
13 Wash. 315, 131 Pac. 1135. 


— Breaches of Continuing Cove- 
nants: See Remington’s Digest, Judgm., 
$ 213-5; Gladden v. Jacobowski, 61 Wash. 
242, 112 Pae. 268; Harsin v. Oman, 68 
Wash. 281, 123 Pac. 1. 


BAR AND MATTERS CONCLUDED— 
Scope and Extent of Eetonpel—Judgment 
as Evidence of Indebtedness: See Rem- 
ington’s Digest, Judgm., § 214; Stern v. 
Washington Nat. Bank, 14 Wash. 511, 45 
Pac. 37; Lilly v. Eklund, 37 Wash. 532, 
19 Pac. 1107; Brehm Lumber Co. v. 
Niblock, 46 Wash. 180, 89 Pac. 1134. 


— Matters Which Might have been 
Litigated: See Remington’s Digest, Judgm., 
$ 215; Sayward v. Thayer, 9 Wash. 22, 
36 Pac. 966, 38 Pac. 157; Kromer v. 
Friday, 10 Wash. 621, 39 Pac. 229, 32 
L. R. A. 671; Stallcup v. Tacoma, 13 
Wash. 141, 42 Pac. 541, 52 Am. St. Rep. 
25; State ex rel. Ledger Publishing Co. 
v. Gloyd, 14 Wash. 5, 44 Pac. 103; Isen- 
see v. Austin, 15 Wash. 352, 46 Pac. 394; 
Smith v. Ormsby, 20 Wash. 396, 55 Pac. 
570, 72 Am. St. Rep. 110; Wiseman v. 
Eastman, 21 Wash. 163, 57 Pac. 398; 
Dolan v. Scott, 25 Wash. 214, 65 Pac. 
19); MacDonald’s Estate, In re, 29 Wash. 
122, 69 Pac. 1111; Spokane Valley Land 
& Water Co. v. Jones & Co., 53 Wash, 
37, 101 Pae. 515; Olson v. Title Trust 
Co., 58 Wash. 599, 109 Pac. 49; Perlus 
r. Silver, 71 Wash. 338, 128 Pac. 661; 
Holt Mfg. Co. v. Coss, 78 Wash. 39, 138 
Pac. 322; Tacoma Mill Co. v. Northern 
= R. R. Co., 102 Wash. 95, 172 Pac. 


Grounda œf Setoff or Counterclaim: See 

Remington’s Digest, Judgm., § 215-1; State 
ex rel. Cook v. Fairley, 45 Wash. 52, 87 
Pae. 1052; Nut House v. Pacific Oil 
Mills, 102 Wash. 114, 172 Pac. S41; Dia- 
mond Ice & Storage Co. v. Klock Produce 
(., 103 Wash. 369, 174 Pac. 435. 


See, also, State ex rel. Alaska Pacific 
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Navigation Co. v. Superior Court, 113 
Wash. 439, 194 Pac. 412. 


Identity of Subject Matter: See Rem- 
ington’s Digest, Judgm., § 216; Wilkes v. 
Davies, 8 Wash. 112, 35 Pae. 611, 23 
L. R. A. 103; State ex rel. Abernethy v. 
Moss, 13 Wash. 42, 42 Pac. 622, 43 Pac. 
373; Smalley v. Laugenour, 30 Wash, 307, 
70 Pae. 786; Parker v. Galbraith, 46 
Wash. 280, 89 Pae. 712; Winton Motor 
Carriage Co. v. Blomberg, 84 Wash. 451, 
147 Pae, 21; Morgan v. Hart, 84 Wash. 
496, 147 Pac. 26; Kessler v. Seattle, 93 
Wash. 192, 160 Pac. 423. 


Identity of Causes of Action or Issues 
in General: Sec Remington’s Digest. 
Judgm., § 217; Wilkes v. Davies, 8 Wash. 
112, 35 Pae. 611. 23 L. R. A. 103; Ryvan 
v. Summer, 17 Wash. 228, 49 Pac. 457; 
Fogg v. Hoquiam, 23 Wash. 340, 63 Pac. 
234; Spring Hill Irr. Co. v. Lake Irr. Co., 
42 Wash. 379, 86 Pac. 6; Carlson v. Cur- 
ran, 42 Wash. 647, 84 Pac. 627, 6 L. R. A. 
(N. S.) 260; O'Connor v. Enos, 56 Wash. 
448, 105 Pac. 1039; Thompson v. Wash- 
ington Nat. Bank, 6S Wash. 42, 122 Pac. 
606, 39 L. R. A. (N. S.) 972; Morgan v. 
Hart, 84 Wash. 496, 147 Pac. 26; Denton 
v. Maple, 92 Wash. 290, 158 Pac. 1001. 
What Constitutes Identical Causes: 
See Remington’s Digest, Judgm., § 218; 
Bruce v. Foley, 18 Wash. 96, 50 Pac. 935; 
Bird v. Winyer, 44 Wash. 264, 87 Pae. 257, 
120 Am. St. Rep. 995; Wheeler v. Aberdeen, 
45 Wash. 63, 87 Pac. 1061; Hawkins v. 
Reber, 81 Wash. 79, 142 Pac. 432; Pugs- 
ley v. Glenn, 98 Wash. 570, 168 Paec. 172; 
75 v. Ryzek, 103 Wash. 622, 175 Pac. 


What Constitutes Distinct Causes: 
See Reminyton’s Digest. Judgm., § 219; Al- 
len v. Wall, 7 Wash. 316, 35 Pac. 65; 
Buddress v. Schafer, 12 Wash. 310, 41 
Pac. 43; Jones v. Seattle, 23 Wash. 753, 
63 Pac. 553; Dunsmuir v. Pt. Angeles ete. 
P. Co., 30 Wash. 586, 71 Pac. 9; Payette 
v. Ferrier, 31 Wash. 43, 71 Pac. 546; 
Carlson v. Curran, 42 Wash. 647, 85 Pac. 
627, 6 L. R. A. (N. S.) 260; Chehalis v. 
Robinson, 87 Wash. 690, 152 Pac. 696; 
Munson v. Baldwin, 93 Wash. 36, 159 
Pae. 1070; Weidlich v. Independent As- 
phalt Paving Co., 94 Wash. 395, 162 
Pac. 541; Craver v. Wehr, 98 Wash. 56, 
167 Pac. 98; Diamond Ice & Storage Co. 
v. Klock Produce Co., 103 Wash. 369, 
174 Pac. 435. 


See, also, Diamond Ice & Storage Co. 
v. Klock Produce Co., 110 Wash. 683, 189 
Pac. 257. 


Successive Causes of Action—Damages 
and Penalties: See Remington's Digest, 
Judgm., § 220; Dawson v. Baum, 3 W. T. 
464, 19 Pac. 46; Fischer v. Quigley, 8 
Wash. 327, 35 Pac. 1071. 

Continuing Trespasses: See Rem- 

Digest, Judgm., § 220-1; Far- 


ington's 
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nandis v. Seattle, 95 Wash. 587, 164 Pac. 
225. 


Extinguishment by One Satisfaction: See 
Remington’s Digest, Judgm., § 221; Dolan 
v. Scott, 25 Wash. 214, 65 Pac. 190. 


Matters in Issue—Matters Actually 
Litigated and Determined: See Reming- 
ton’s Digest, Judgm., § 222; Sayward v. 
Thayer, 9 Wash. 22, 36 Pac. 966, 38 Pac. 
137; Stern v. Washington Nat. Bank, 14 
Wash. 511, 45 Pac. 37; Roberts v. Shel- 
ton, S. W. R. Co., 21 Wash. 427, 58 Pac. 
576: Lauman v. Hoofer, 37 Wash. 382, 
79 Pac. 953; Clifford, In re, 37 Wash. 460, 
79 Pac, 1001, 107 Am. St. Rep. 819; 
Vulean Iron Works v. Kent Lumber Co., 
39 Wash. 435, 81 Pac. 913; Schmidt v. 
Olympia Light & Power Co., 46 Wash. 
360, 90 Pac. 212; Dexter Horton Nat. 
Bank of Seattle v. Washington-Alaska 
Bank, 86 Wash. 452, 150 Pac. 1176; 
Calhoun, Denny & Ewing v. Quinlan, 86 
Wash. 547, 150 Pac. 1132; Munson v. 
Baldwin, 88 Wash. 379, 153 Pac. 338; 
Kast Hoquiam Co. v. Hoquiam, 90 Wash. 
„in, 155 Pae. 754: Kuehl v. Edmonds, 91 
Wash. 195, 157 Pac. 850; Eggerth v. Spo- 
kane, 91 Wash. 221, 157 Pac. 859. 

See, also, Colvin v. Clark, 106 Wash. 
647, 180 Pac. 878; Womach v. Sandygren, 
107 Wash. 80, 180 Pac. 922; White v. 
Chellew, 108 Wash. 526, 185 Pac. 619; 
Olsen v. Hagan, 108 Wash. 531, 185 Pac. 
578. 


—— Demands Within Scope of Issues 
or Litigation: See Remington’s Digest, 
Judgm., § 223; Scott v. McGraw, 3 Wash. 
675, 29 Pac. 260; Achey v. Creech, 21 
Wash. 319, 58 Pac. 208; Farwell v. 
Brisson, 66 Wash. 305, 119 Pae. 814: 
Aurora Land Co. v. Keevan, 67 Wash. 
305, 121 Pae. 469; Mallory v. Olympia, 83 
Wash. 499, 145 Pac. 627; Rieger v. 
Abrams, 98 Wash. 72, 167 Pac. 76, 
I.. R. A. 1918A, 362; Union Central Life 
Ins, Co. v. Chesterley, 100 Wash. 260, 170 
Pac. 558. 


Matters Withheld or Withdrawn: 
See Remington’s Digest, Judgm., § 224; 
Sweeney v. Waterhouse & Co. 43 Wash. 
613, 86 Pac. 946. 


—— Facts Conceded: See Remington's 
Digest, Judgm., § 225; Cloud v. Lawrence, 
12 Wash. 163, 40 Pac. 741; Russell v. 
Blair, 18 Wash. 339, 51 Pac. 477. 


Matters in Issue but not Decided. See 
Remington's Digest, Judgm., § 226; Long 
v. Eisenbeis, 21 Wash. 23, 56 Pac. 933; 
Marble Sav. Bank v. Williams, 23 Wash. 
766, 63 Pac. 511; Budlong v. Buclong, 
32 Wash. 672, 73 Pac. 783; International 
Development Co. v. Clemans, 66 Wash. 
620, 120 Pac. 79; Allen v. Mighavacca 
Realty Co., 74 Wash. 347, 133 Pac. 580; 
Andreopulos v. Peresteredes, 95 Wash. 
282, 163 Pac. 770. 
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Matters not in Issue: See Remington's 
Digest, Judgm., § 227; Payette v. Ferrier, 
20 Wash. 479, 55 Pac. 629; Long v. Eisen- 
beis, 21 Wash. 23, 56 Pac. 933; Bingham 
v. Keylor, 25 Wash. 156, 64 Pac. %2; 
Snvder v. Harding, 3S Wash. 666, 80 Pac. 
789; Martin v. Barger, 62 Wash. 672. 
114 Paec. 505; Hoffman v. Dickson, 65 
Wash. 556, 118 Pac. 737, Ann. Cas. 19138. 
869, 39 L. R. A. (N. S.) 67; Walla Walla 
v. Dement Brothers Co., 67 Wash. 186, 
121 Pac. 63; State ex rel. Grant Smith & 
Co. v. Seattle, 74 Wash. 438, 133 Pac. 
1005; State ex rel. Murphy v. Wright, 
76 Wash. 383, 136 Paec. 482; Chehalis v. 
Robinson, 87 Wash. 690, 152 Pac. 696: 
Spear v. Bremerton, 90 Wash. 507, 156 
Pac. 825; East Hoquiam Co. v. Hoquiam, 
90 Wash. 210, 155 Pac. 754; Engstram ». 
Edendale Land Co., 91 Wash. 241, 157 
Pac. 683; Pasco v. Pacific Coast Casualty 
Co., 101 Wash. 496, 172 Pac. 566. 

See, also, Womach v. Sandygren, 107 


Wash. 80, 180 Pac. 922: State ex rel. 
School Dist. No. 301 v. Clausen, 199 
Wash. 37, 186 Pac. 319; Oberleitner v. 


Moore, 112 Wash. 592, 192 Pac. 904. 


Facts Assumed or Immaterial in 
Former Decision: See Remington’s Digest. 
Judgm., § 228; McGee v. Wineholt, 23 
Wash. 748, 63 Pac. 571; Brier v. Traders’ 
Nat. Bank, 24 Wash. 695, 64 Pac. 831; 
Savage v. Tacoma, 61 Wash. 1, 112 Pae. 
78. 

Matters Which Could not have been 
Adjudicated: See Remington's Digest. 
Judgm., § 229; Harding v. Atlantic Trust 
Co., 26 Wash. 536, 67 Pac. 222; Brandon 
$ Leavenworth, 99 Wash. 339, 169 Pac. 
67. 

Sce, also, Womach v. Sandygren, 10: 
Wash. 80, 180 Pac. 922; State ex rel. 
School Dist. No. 301 v. Clausen, 109% 
Wash. 37, 186 Pac. 319. 


Judgment on Matters not in Issue: 
See Remington’s Digest, Judgm., § 230; 
* v. Allen, 42 Wash. 393, 85 Pac. 


Inferences from Judgment: See Rem- 
ington's Digest, Judgm., 3 231; Allen v. 
Wall, 7 Wash. 316, 35 Pac. 65; State ex 
rel. Ledger Pub. Co. v. Gloyd, 14 Wash. 
5, 44 Pac. 103. 

See, also, Olsen v. Hagan, 108 Wash. 
531, 185 Pac. 578. 


Personal Status or Right: See Reming- 
ton's Digest, Judgm., 3 231-1; Averbuch 
v. Averbuch, 80 Wash. 257, 141 Pace. 
701, Ann. Cas. 1916B, 873. 


| Title or Claim to Property: See Rem- 
ington's Digest, Judgm., § 232; Kromer 
v. Friday, 10 Wash. 621, 39 Pac. 229, 32 
L. R. A. 671; Field v. Greiner, 11 Wash. 
8, 39 Pac. 209; Cuschner v. Longbehn, 
44 Wash. 546, 87 Pac. S17; Snowden v. 
Anderson, 51 Wash. 234, 98 Pac. 610. 


Cuar. X] 


JUDGMENTS IN PARTICULAR 
CLASSES OF ACTIONS AND PROCEED- 
INGS—Actions Relating to Real Prop- 
erty—In General: See Remington’s Digest, 
Judgm., § 233; Denny v. Northern Pac. R. 
Co., 19 Wash. 298, 53 Pac. 341. 

— Bjectment: See Remington's Di- 
gest, Judgm., § 234; George v. Columbia 
& Puget S. R. Co., 38 Wash. 480, 
SO Pae. 767; Struntz v. Hood, 57 Wash. 
578, 107 Pac. 352; State v. Sturtevant, 76 
Wash. 158, 135 Pac. 1035, 138 Pac. 650. 


— Quieting Title: See Reminvtor.’s 
Digest, Judgm., § 234-1; Merz v. Mehner, 
67 Wash. 135, 120 Pac. 893. 


— Mortgage Foreclosure: See Renn- 
ington’s Digest, Judgm., § 235; Hanna v. 
Kasson, 26 Wash. 568, 67 .Pae. 271; 
Bradley Engineering & Mach. Co. v. 
Muzzy, 54 Wash. 27, 103 Pac. 37, 18 Ann, 
Cas. 1072; Kaufnan v. Klain, 69 Wash. 
113, 124 Pac. 391. 


Condemnation Proceedings: See Reming- 
ton’s Digest, Judgm., § 236; Compton v. 
Seattle, 38 Wash. 514, 80 Pac. 757 State 
ex rel. Schmidt ve Superior Court, 62 
Wash. 506, 114 Pac. 427; Olson Land Co. 
v. Alki Park Co., 63 Wash. 521, 115 
Pae. 1083, Ann. Cas. 1912D, 365; Johnson 
v. Spokane, 72 Wash. 298, 130 Pac. 341; 
Kaier v. Puget Sound Bridge & Dredging 
Co., 72 Wash. 497, 130 Pac. 894; Gross- 
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hoff v. Spokane, 73 Wash. 681, 132 Pac. 
643; Dose v. Seattle, 78 Wash. 571, 139 
Pac. 594. 


Probate Proceedings: See Remington’s 
Digest, Judgm 8 236-1 Fairfax v. 
Walters, 66 Wash. 583, 120 Pac. 81; 
Denton v. Schneider, 80 Wash. 506, 142 
Pac, 9. 


PLEADING AND EVIDENCE OF 
JUDGMENT AS ESTOPPEL OR DE- 
FENSE: See Remington’s Digest, Judgm., 
§§ 285-1—-292, and cases cited. 


Single or separate judgments in con- 
solidated actions. 3 Ann. Cas. 534. 


Validity of judgment entered against 
deceased person. 49 L. R. A. 153. 


Effect of judgment in favor of one 
defendant charged with negligence 
on liability of eodefendant. 2 
L. R. A. (N. S.) 764. 


Effect of judgment in an action 
against part of the obligors on a 
joint or joint and several contract 
to release or limit the liability of 
other obligors. 43 L. B. A. 161. 


Effect of judgment against one tort- 
feasor upon liability of the other: 
58 L. R. A. 410; L. R. A. 1918D, 
308. 


§ 407. Judgments Against Several Defendants. 


In an action against several defendants, the court may, in its discre- 
tion, render judgment against one or more of them, whenever a several 
judgment is proper, leaving the action to proceed against the others. 
[L. 54, p. 171, § 222; Cd. 781, § 285; 2 H. C., 408.] 


Cited in 49 Wash. 407; 
63 Wash. 89, 92. 


Joint or Several Judgment: See Rem- 
ington’s Digest, Judgm., § 60; Gove v. 


59 Wash. 464; 


Moses, 1 W. T. 7; Childs v. Blethen, 40 
Wash. 340, 82 Pac. 405; 
Holland, 63 Wash. 86, 114 Pac. 890; Nolan 
v. McNamee, 82 Wash. 585, 144 Pac. 904. 


Brownfield v. 


CHAPTER X. 
JUDGMENT OF NONSUIT. 


§408. Judgment of Dismissal or Nonsuit—Grounds. 
An action may be dismissed, or a judgment of nonsuit entered; in 


the following cases :— 


1. By the plaintiff himself, at any time before the jury retire to con- 
sider their verdict, unless setoff be interposed as a defense, or unless the 
defendant sets up a counterclaim to the specific property or thing which 


is the sulbject matter of the action; 


2. By either party, upon the written consent of the other; 

3. By the court, when the plaintiff fails to appear on trial, and the 
defendant appears and asks for a dismissal ; 

4. By the court, when, upon the trial and before the final submission 
of [the] ease, the plaintiff abandons it; 


397 


408 


ISSUES, TRIAL AND JUDGMENT. 


LTrrIE III 


5. By the court, on the refusal or neglect of the plaintiff to make the 
necessary parties, after having been ordered by the court; 

6. By the court, on the application of some of the defendants, where 
there are others whom the plaintiff fails to prosecute with diligence; 

T. By the court, for disobedience of the plaintiff to an order concern- 


ing the proceedings in the action; 


8. By the court, upon motion of the defendant, when, upon the trial, 


the plaintiff fails to prove a sufficient cause for the jury. 
§ 223; Cd. 81, § 286; 2 H. C., § 409.] 


Cited in 2 Wash. 542; 3 Wash. 141, 638; 
4 Wash. 119, 326, 373, 652, 810; 7 Wash. 
408; 8 Wash. 636; 15 Wash. 430; 17 Wash. 
602; 20 Wash. 126; 23 Wash. 445; 24 
Wash. 325; 25 Wash. 263, 666; 33 Wash. 
540; 43 Wash. 521; 44 Wash. 405; 46 Wash. 
82; 49 Wash. 515; 53 Wash. 359, 428; 58 
Wash. 305; 60 Wash. 271, 274, 534; 64 
Wash. 486; 99 Wash. 382; 106 Wash. 414; 
110 Wash. 27, 28, 35. 


VOLUNTARY — Condition of Cause — 
Before Trial or Decision in General: Sce 
Remington’s Digest, Dismissal, §1; Dunkle 
v. Spokane Falls & N. R. Co., 20 Wash. 
254, 55 Pac. 51; Fisk v. Tacoma Smelting 
Co., 49 Wash. 514, 95 Pac. 1082; McPher- 
son v. Seattle Elec. Co., 53 Wash. 358, 
101 Pac. 1084; Williams v. Spokane, 64 
Wash, 484, 117 Paec. 251. 


See, also, Kosinski v. Hines, 110 Wash. 
25, 187 Pac. 712. 


Final Adjudication: See Reming- 
ton’s Digest, Dismissal, § 2; Somerville v. 
Johnson, 3 Wash. 140, 28 Pac. 373; Her- 
rick v. Neisz, 16 Wash. 74, 47 Pac. 414. 

See, also, Kosinski v. Hines, 110 Wash. 
25, 187 Pac. 712. 


Right to Withdraw, Dismiss or Take 
Nonsuit, in General: See Remington’s Di- 
gest, Dismissal, §3; Washington Nat. 
Bldg. ete. Assn. v. Saunders, 24 Wash. 
321, 64 Pac. 546; Dane v. Daniel, 28 
Wash. 155, 68 Pac. 446. 


Consent of Parties: Sce Remington’s Di- 
gest, Dismissal, § 3-1; Cline Piano Co., 
v. Sherwood, 57 Wash. 239, 106 Pae. 742; 


Jensen v. Schlenz, 89 Wash. 268, 154 Pac. 


159. 

Grounds for Objection—Rights of De- 
fendants in General: See Remington’s Di- 
gest, Dismissal, §4; Dane v. Daniel, 28 
Wash, 155, 68 Pac. 446. 

See, also, State ex rel. Hunter v. 
Ronald, 106 Wash. 413, 180 Pac..120., 


Rights as to Setoff, Counterclaim, or 
Other Affirmative Relief: Sce Remington’s 
Digest, Dismissal, §5; Waite v. Wingate, 
4 Wash. 324, 30 Pac. 81 (overruled in 
Washington Nat. Bldg. ete. Assn. v. Saun- 
ders, 24 Wash. 321, 64 Pac. 546); McKee 
v. McKee, 32 Wash. 247, 73 Pac. 358; 
Gray v. Granger, 48 Wash. 442, 93 Pac. 
912; Curry v. Wilson, 57 Wash. 509, 107 


[L. 54, p. 171, 


Pac. 367; Herring-Hall-Marvin Safe Co. 
v. Purcell Safe Co., 91 Wash. 662, 158 
Pac. 477; Craver v. Wehr, 98 Wash. 56, 
167 Pac. 98. 


Parties Entitled to Dismiss: See Rem- 
ington’s Digest, Dismissal, §6; Simpson 
v. Brown Bros. & Co., 1 W. T. 247; Lowman 
v. West, 7 Wash. 407, 35 Pac. 130; Bell- 
ingham Bay etc. Co. v. Strand, 14 Wash. 
144, 44 Pac. 140, 46 Pac. 238; State ex 
rel. Bradway v. De Mattos, 88 Wash. 35, 
152 Pac. 721. 


Dismissal as to One or More Codefend- 
ants—In Actions for Tort: See Reming- 
ton’s Digest, Dismissal, §7; Johnston v. 
Gerry, 34 Wash. 524, 76 Pac. 258, 77 
Pac. 503; Ronald v. Pacific Traction Co., 
65 Wash. 430, 118 Pac. 311. 


Conditions — Payment of Costs: See 
Remington’s Digest, Dismissal, § 8; Somer- 
ville v. Johnson, 3 Wash. 140, 28 Pac. 
373; Dane v. Daniel, 28 Wash. 155, 63 
Pac. 446. 

See, also, State ex rel. Hunter v. 
Ronald, 106 Wash. 413, 180 Pac. 125. 


Order: See Remington’s Digest, Dismis- 
sal, §9; Dane v. Daniel, 28 Wash. 155, 63 
Pac. 446. 

Operation and Effect: See Remington’s 
Digest, Dismissal, § 10; Lowman v. West, 
7 Wash. 407, 35 Pac. 130. 

Setting Aside and Reinstatement of 
Cause: See Remington’s Digest, Dismissal, 
$ 11; Chehalis County v. Ellingson, 21 
Wash. 638, 59 Pac. 485. 

INVOLUNTARY — Actions or Proceed- 
ings Which may be Dismissed: See Rem- 
ington’s Digest, Dismissal, § 12; Scoland 
v. Scoland, 4 Wash. 118, 29 Pac. 930; 
Cattell v. Fergusson, 3 Wash. 541, 25 
Pac. 750; State v. Hyde, 22 Wash. 551, 
61 Pac. 719, 


Dismissal as to Part of Cause of Ac 
tion: See Remington’s Digest, Dismissal, 
$ 13; Hays v. Hill, 23 Wash. 730, 63 Pac. 
576. 

Estoppel or Waiver of Right: See Rem- 
ington’s Digest, Dismissal, § 13-1; Hem- 
rich Bros. Brewing Co. v. Kitsap County, 
45 Wash. 454, 88 Pac. 838, 9 L. R. 
(N. S.) 910. 

Right to Move: See Remington’s Di- 
gest, Trial, §57; Sayward v. Carlson, l 
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Wash. 29, 23 Pac. 830; Easter v. Hall, 
12 Wash. 160, 40 Pae. 728; Hogele v. 
Wilson, 5 Wash. 160, 31 Pac. 469; State 
v. Equitable ete. Assn., 18 Wash. 514, 52 
Pae. 234; Crane Co. v. Aetna Indemnity 
Co., 43 Wash. 516, 86 Pac. 849. 


Time for Motion: See Remington’s Di- 
yest, Trial, § 57-1; Toutle Logging Co. v. 
Hammond Lumber Co., 78 Wash. 568, 139 
Pac. 655. 

This section does not give the plaintiff 
in an action for divorce the right to dis- 
miss while in contempt of court in refus- 
ing to comply with an order as to the 
custody of a child: State ex rel. Hunter 
v. Ronald, 106 Wash. 413, 180 Pac. 120. 


DISMISSAL OR NONSUIT—Nature and 
Grounds in General: See Remington’s Di- 
gest, Trial, §56;Ward v. Moorev, 1 W. T. 
104; Swadling v. Barneson, 21 Wash. 699, 
"9 Pac. 506; Mace v. Gaddis, 3 W. T. 
125, 13 Pac. 545; Northern Pac. R. Co. 
v. Holmes, 3 W. T. 202. 14 Pac. 688; 
Ladoucer d. Northern Pac. Rv., 4 Wash. 38, 
29 Pane. 942; Burns v. Commencement Bay 
L. & I. Co., 4 Wash. 558, 30 Pac. 668, 
719; Wolff v. Madden, 6 Wash. 514, 33 
Pac. 975; Bunker v. Blair, 14 Wash. 106. 
44 Pac. 122; State ex rel, Ledger Pub. 
Co. v. Gloyd, 14 Wash. 5, 44 Pac. 103; 
Latimer v. Baker, 25 Wash. 192, 64 Pac. 
“99; McCowan v. Northeastern Siberian 
Co, 41 Wash. 675, 84 Pac. 614; Wood- 
house v. Powles, 43 Wash. 617, 86 Pac. 
1663, 117 Am. St. Rep. 1079, 11 Ann. Cas. 
54. 8 L. R. A. (N. S.) 783; Welch v. 
Fransioli, 46 Wash. 530, 90 Pac. 644; 
Godefroy v. Hupp, 93 Wash. 371, 160 Pac. 
1056, Ann. Cas, 1918E, 494. 


See, also, Olsen v. Veness, 105 Wash. 
599. 178 Pac. 822; Jordan v. Spokane, 
Portland & Seattle R. Co., 109 Wash. 476, 
186 Pac. 875. 


— Motion for dismissal—Question of 
law—Probable cause: Eberhart v. Murphy, 
113 Wash. 449, 194 Pae. 415. 


Grounds in General: See Remington’s 
Digest, Dismissal, § 14; Brennan v. Front 
St. Cable R. Co., 8 Wash. 363, 36 Pac. 
272; Sutton v. Snohomish, 11 Wash. 24, 
39 Pac. 273, 48 Am. St. Rep. 847; Spokane 
& I. Lumber Co. v. Loy, 21 Wash. 501, 
5$ Pae. 672, 60 Pac. 1119; Weir v. Seattle 
Elec. Co., 41 Wash. 657, 84 Pac. 597; Lang- 
ley v. Devlin, 95 Wash. 171, 163 Pac. 395. 

Error as to Nature or Form of Remedy: 
See Remington’s Digest, Dismissal, § 15; 
Wilson Coal ete. Co. v. Driver, 9 Wash. 
177, 37 Pac. 307; Browder v. Phinney, 30 
Wash. 74, 70 Pac. 264: Robinson v. 
Brooks, 31 Wash. 60, 71 Pac. 721; Brown 
v. Calloway, 34 Wash. 175, 75 Pac. 630; 
MeKay v. Calderwood, 37 Wash. 194, 79 
Pac. 629. 

Want of Jurisdiction: See Remington’s 

Digest, Dismissal, $ 16; Winsor v. Hanson, 

t0 Wash, 423, 82 Pac. 710. 
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Defects and Objections as to Parties: 
See Remington’s Digest, Dismissal, § 17; 
Washburn v. Case, 1 W. T. 253; Harring- 
ton v. Miller, 4 Wash. 808, 31 Pae. 325; 
Dahl v. Tibbals, 5 Wash. 259, 31 Pac. 
868; Dietz v. Winehill, 6 Wash. 109, 32 
Pac. 1056; Hardin v. White Swan Min. 
etc. Co., 26 Wash. 583, 67 Pac. 236; State 
ex rel. Attorney Gen. v. Seattle Gas ete. 
Co., 28 Wash. 488, 38 Pac. 946, 70 Pac. 
114. : 


Defects and Objections as to Process: 
See Remington’s Digest, Dismissal, § 18; 
Neff v. Neff, 32 Wash. 82, 72 Pac. 1011; 
Johnston v. Gerry, 34 Wash. 524, 76 
Pac. 258, 77 Pac. 508. 


Defects and Objections as to Pleadings: 
See Remington’s Digest, Dismissal, § 19; 
Waite v. Wingate, 4 Wash. 324, 30 Pac. 
81; Murray v. Meade, 5 Wash. 693, 32 
Pac. 780; Richardson v. Carbon Hill Coal 
Co., 6 Wash. 52, 32 Pac. 1012, 20 L. R. A. 
338; Wilkcson Coal & Coke Co. v. Driver, 
9 Wash. 177, 37 Pac. 307; Renton's Estate, 
In re, 10 Wash. 533, 39 Pac. 145; State 
ex rel. Jenkins v. Equitable Indemnity 
Assn., 18 Wash. 514, 52 Pac. 234; Noerd- 
linger v. Huff, 31 Wash. 360, 72 Pac. 
73; Johnson v. Seattle Electric Co., 39 
Wash. 211, 81 Pac. 705; Anustasakas v. 
International Contract Co., 51 Wash. 119, 
98 Pac. 93, 130 Am. St. Rep. 1089, 21 
L. R. A. (N. S.) 267; Williams v. Linden- 
berger Packing Co., 86 Wash. 292, 150 
Pac. 432. 


Discontinuance by Omission or Irreg- 
ularity in Proceedings: See Remington’s 
Digest, Dismissal, 3 20; Bank of Com- 
merce v. Warren, 8 Wash. 477, 36 Pae. 
440; Spokane v. Vancouver etc. Co. v. 
Colfelt, 30 Wash. 628, 71 Pac. 196. 


Want of Prosecution: See Remington’s 
Digest, Dismissal, § 21; Bignold v. Carr, 
24 Wash. 413, 64 Pac. 519; Langford v. 
Murphey, 30 Wash. 499, 70 Pac. 1112; 
Hoffmeister v. Renton Coal Co., 40 Wash. 
48, 82 Pac. 127; Sullivan’s Estate, In re, 
40 Wash. 202, 82 Pac. 297, 111 Am. St. 
Rep. 895; First Nat. Bank v. Hunt, 40 
Wash. 190, 82 Pac. 285; Arthur v. Wash- 
ington Water Power Co., 42 Wash. 431, 
85 Pac. 28; Rehmke v. Fogarty, 57 Wash. 
412, 107 Pac. 184; Loving v. Maltbie, 64 
Wash. 336, 116 Pac. 1086. 


See, also, Greenwood v. Puget Mill Co., 
111 Wash. 464, 191 Pac. 393. 


Disobedience to Order of Court: See 
Remington’s Digest, Dismissal, § 22; Wil- 
keson Coal & Coke Co. v. Driver, 9 Wask, 
177, 37 Pac. 307; Carlson Bros. & Co. v. 
Van de Vanter, 19 Wash. 32, 52 Pac. 323; 
Johnston v. Gerry, 34 Wash. 524, 76 
Pac. 248, 77 Pac. 503; Washington Bank 
of Walla Walla v. Horn, 24 Wash. 299, 
64 Pac. 534; Norris Safe & Lock Co. v. 
Clark, 34 Wash. 104, 74 Pac. 1019; Clerf, 
In re, 55 Wash. 465, 104 Pac. 622. 
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The court is warranted in dismissing 
an action upon the failure of the plain- 
tiff to comply with an order directing an 
amended bill of particulars to be fur- 
nished: Plummer v. Weil, 15 Wash. 427, 
46 Pac. 648. 


Parties Entitled to Oppose- Dismissal: 
See Remington’s Digest, Dismissal, § 22-1; 
Pickle v. Anderson, 62 Wash. 552, 114 
Pac, 177. 


Dismissal by Court on Its Own Motion: 
See Remington’s Digest, Dismissal, § 23; 
MeDaniel v. Pressler, 3 Wash. 636, 29 
Pac. 209; State ex rel. Hennessy v. Hus- 
ton, 32 Wash. 154, 72 Pac. 1015; Kirby v. 
Pease, 33 Wash. 511, 74 Pac. 665. 


Hearing and Determination of Motion: 
See Kemington’s Digest, Trial, § 58; Blue v. 
McCabe, 5 Wash. 125, 31 Pac. 431; Hull 
v. Seattle, Renton etc. R. Co., 60 Wash. 
162, 110 Pae 804; Young v. Aloha Lumber 
Co., 63 Wash. 600, 116 Pac. 4; King v. 
Page Lumber Co., 66 Wash. 123, 119 Pac. 
180; Morris v. Seattle, Renton & Southern 
R. Co., 66 Wash. 691, 120 Pac. 534; State 


§ 409. 


ISSUES, TRIAL AND JUDGMENT. 


[ Titre III 


ex rel. Stone v. Superior Court, 97 Wash. 


172, 166 Pac. 69. 

What constitutes final submission of 

cause so as to preclude voluntar: 
dismissal. 4 Ann. Cas. 510. 

Dismissal of action by coplaintiff, 20 
Ann. Cas. 1005. | 

Power of court to order nonsuit in 
libel or slander action where jury 
empowered to pass on law and 
facts. Ann. Cas. 1915D, 1269. 

Right or duty of court on own mo- 
tion to dismiss action based on 
illegal contract. Ann. Cas. 1912A, 
1033; Ann. Cas. 1915B, 230. 

Right of plaintiff to take voluntary 
dismissal or nonsuit after verdict or 
finding but before judgment. Ann 
Cas. 1913D, 525. 

Appropriateness of nonsuit in equity 
cause. 5 Ann. Cas. 211. 

Right of plaintiff to dismiss an action 
brought in behalf of himself and 
other persons. 8 A. L. R. 950; 46 
L. R. A. 839. 


All Other Judgments are on the Merits. 


In every case other than those mentioned in the last section, the judg- 


ment shall be rendered on the merits. 


$ 287; 2 H. C., § 410.] 


L. 54, p. 171, § 224; Cd. 81, 


Cited in 60 Wash. 534; 99 Wash. 383; 110 Wash. 27, 28, 35. 


§ 410. Effect of Judgment of Nonsuit. 
When a judgment of nonsuit is given, the action is dismissed; but 
such judgment shall not have the effect to bar another action for the 


Same Cause. 


Cited in 46 Wash. 82; 60 Wash. 275, 535. 


Dismissal Without Prejudice: Sce Rem- 
ington’s Digest, Dismissal, § 24; Bates v. 
Drake, 28 Wash. 447, 68 Pac. 961; Huben- 
thal v. Spokane ete. R. Co., 43 Wash. 
677, 86 Pac. 955; Ilse v. Aetna Indemnity 
Co., 55 Wash. 487, 104. Pac. 787; Cloukie 
v. Semple, 88 Wash. 534, 153 Pac. 319. 


Operation and Effect: See Remington’s 
Digest, Dismissal, § 26; Russell v. Blair, 
18 Wash. 339, 51 Pac. 477; MeGillivrae v. 
Bremerton, 90 Wash. 394, 156 Pac. 23; 


L. ’69, p. 70, § 290; Cd. ’81, 8 288; 2 H. C., 8 411.] 


Nance v. Valentine, 99 Wash. 323, 169 


Pac. 862; Lindblom v. Mayar, 81 Wash. 
350, 142 


Pac. 695. 
Demurrer to the Evidence—Operation 


and effect: See Remington’s Digest, Trial, 


$ 59; Allend v. Spokane Falls & N. R. 
Co., 21 Wash. 324, 58 Pae. 244; Browder 


v. Phinney, 30 Wash. 74, 70 Pac. 264. 


Dismissal of action by agreement as 
res judicata. 13 Ann, Caa. 600; 
L. R. A. 1918B, 525. 


CHAPTER NI. 
JUDGMENT BY DEFAULT. 


§ 411. Judgment for Failure to Answer. 
Judgment may be had if the defendant fail to answer to the com- 


plaint, as follows :— 


1. In any action arising on contract for the recovery of money only. 
the plaintiff may file with the clerk proof of personal service of the sum- 


mons and complaint on one or more of the defendants. 


The court shall 
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therenpon enter Judgment for the amount claimed against the defendant 
or defendants, or against one or more of the several defendants, in the 
cases provided for in section 236. Where the defendant, by his answer. 
in any such action, shall not deny the plaintiff’s claim, but shall set up 
a counterclaim amounting to less than the plaintiff’s claim, judgment may 
be had by the plaintiff for the excess of said claim over the said counter- 


claim; 


2. In other actions the plaintiff may, upon the like proof, apply to the 
court after the expiration of the time for answering, for the relief de- 


manded in the complaint. 


If the taking of an account or of the proof 


of any fact be necessary to enable the court to give judgment, or to 
carry the judgment into effect, the court may take the account or hear 
the proof, or may, in its discretion, order a reference for that purpose. 
Where the action is for the recovery of damages, in whole or in part, 
tne court may order the damages to be assessed by a jury; or if to deter- 
mine the amount of damages the examination of a long account be neces- 
sary, by a reference as above provided. If the defendant give notice of 
appearance in the action before the expiration of the time for answering, 
he shall be entitled to five days’ notice of the time and place of appli- 
cation to the court for the relief demanded in the complaint; 

3. In [an] action where the service of the summons was by publica- 
tion, the plaintiff, upon the expiration of the time for answering, may, 
upon proof of service by publication, apply for Judgment; and the court 
must thereupon require proof of the demand mentioned in the complaint, 
and must require the plaintiff or his agent to be examined on oath re- 
specting any payments that have been made to the plaintiff, or to any- 
one for his use on account of such demand, and may render judgment 
for the amount which he is entitled to recover, or for such other relief 


as he may be entitled to. 


(Cf. L. 54, p. 171, § 225; L. 69, p. 70, $291; 


L. 77, p. 59, § 293; Cd. 81, § 289; 2 H. C., § 412. 


See supra, § 278, judgment for failure to plead to new matter. 
See infra, § 1230, judgment for failure to answer interrogatories. 


Cited in 55 Wash. 403. 


BY DEFAULT RBRequisites and Valid- 
ity—Judgment upon failure to answer can 
be entered, as of course, without proof of 
the plaintiff's demand, under this section, 
subdivision 1, only where the summons 
and complaint have been served upon the 
defendant, and proof of such service filed 
with the clerk; and this section is in no way 
modified or repealed by the act of Feb- 
ruary 2, 1888: Spokane Falls v. Curry, 2 
Wash. 541, 27 Pac. 477. 


Parties Against Whom Judgment by De- 
fault may be Rendered: See Remington’s 
Digest, Judgm., § 22; Glass v. Buttner, 39 
Wash. 296, 81 Pac. 699; Sound Credits 


a Powers, 100 Wash. 668, 171 Pac. 


Discretion of Court: See Remington’s 
Digest, Judgm., § 23; Haynes v. Schwartz 
Co., 5 Wash. 433, 32 Pac. 220; Douglas v. 
Badger State Mine, 41 Wash. 266, 83 
Pac, 178, 4 L. R. A. (N. S.) 196. 


Rem. Wash. Code, Vol. I—26 
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Appearance in General: See Remington’s 
Digest, Judgm., § 24; Walla Walla Print- 
ing ete. Co. v. Budd, 2 W. T. 336, 5 Pac. 
602; Canada Settlers’ Loan & Trust Co. 
v. Murray, 20 Wash. 656, 56 Pac. 368; 
Hayworth v. McDonald, 67 Wash. 496, 121 
Pac. 984; Kline Brothers & Co. v. North 
Coast Fire Ins. Co., 80 Wash. 609, 142 
Pac. 7; Freeborn v. Chewelah Copper 
King Min. Co., 89 Wash. 519, 154 Pac. 
1095. 

Default in Pleading—Failure to Plead 
in General: See Remington's Digest, 
Judgm., § 25; Mason v. McLean, 6 Wash. 
31, 32 Pac. 1006; State ex rel. Puget 
Sound Nat. Bank v. Superior Court, 14 
Wash. 686, 45 Pac. 670; Capps v. Fred- 
erick, 44 Wash. 38, 86 Pac. 1128; Lawson 
v. Black Diamond Coal Min. Co., 44 Wash. 
26, 86 Pac. 1120; American Bonding Co. v. 
Dufur, 49 Wash. 632, 96 Pac. 160; Matson 
v. Kennecott Mines Co., 101 Wash. 12, 
171 Pac. 1040; Hastings v. Hastings, 101 
Wash. 653, 172 Pac. 833. 
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Pendency of Motion: See Reming- 
ton’s Digest, Judgm., § 26; Richardson v. 
Richardson, 43 Wash. 634, 86 Pac. 1069; 
Washington Dredging & Imp. Co. V. 
Cannel Coal Co., 45 Wash. 462, 88 Pac. 
836. 

Operation and Effect of Default—In 
General: See Remington’s Digest, Judgm., 
§ 27; Main v. Johnson, 7 Wash. 321, 35 
Pac. 67; General Lith. & Print. Co. v. 
American Trust Co., 55 Wash. 401, 104 


Pac. 608. 


Right to Notice of and Participa- 
tion in Subsequent Proceedings: See Rem- 
ington’s Digest, Judgm., § 28; Norris v. 
Campbell, 27 Wash. 654, 68 Pac. 339; 
General Lith. & Print. Co. v. American 
Trust Co., 55 Wash. 401, 104 Pac. 608; 
Sound Credits Co. v. Powers, 100 Wash. 
668, 171 Pac. 1031; Richman v. Wenaha 
Co., 74 Wash. 370, 133 Pac. 467. 

Waiver of Default: See Remington’s 
Digest, Judgm., §29; Cornell University 
v. Denny Hotel Co., 15 Wash. 433, 46 
Pac. 604. 


See, also, Mount Vernon Nat. Bank v. 
First Nat. Bank, 104 Wash. 107, 176 
Pac. 13. 


Relief Awarded on Judgment by De- 
fault—Conformity to Pleadings: See Rem- 
ington’s Digest, Judgm., §§ 30, 31; Bank 
of California v. Dyer, 14 Wash. 279, 44 
Pac. 534; Sixth Avenue West, Seattle, In 
re, 59 Wash. 41, 109 Pac. 1002; Ann. 
Cus. 1912A, 1047; Anderson v. Burgoyne, 
60 Wash. 511, 111 Pac. 777. 


Time for Taking Default: See Reming: 
ton’s Digest, Judgm., § 31-1; Peirce v. 
National Bank of Germantown, 44 Wash. 
404, 87 Pac. 488. 

Taking or Entry of Default: See Rem- 
ington’s Digest, Judgm., § 32; Dexter Hor- 
ton & Co. v. Sparkman, 2 Wash. 165, 20 
Pae, 1070; Proulx v. Stetson & Post Mill 
Co., 6 Wash. 478, 33 Pac. 1067; Warner 
v. Miner, 41 Wash. 98, 82 Pac. 1083; 
Swasey v. Mikkelsen, 65 Wash. 411, 118 
Pac. 308. 

Proof of Jurisdictional Matters: See 
Remington's Digest, Judgm., § 33; Twigg 
v. James, 37 Wash. 434, 79 Pac. 909. 

Proof of Cause of Action: See Reming- 
ton’s Digest, Judgm., §34; Ferguson v. 
Hoshi, 25 Wash. 664, 66 Pac. 105; Cit- 
izens’ Nat. Bank of Dayton v. Columbia 
County, 23 Wash. 441, 63 Pac. 209. 

See, also, Cross v. Johnson, 20 Wash. 
124, 54 Pac. 1000; Van Buren v. Peter- 
son, 108 Wash. 697, 185 Pac. 572. 


ON ADMISSION IN PLEADING—In 
General: See Remington’s Digest, Judgm., 
$ IS; Remington v. Price, 13 Wash. 76, 
42 Pac. 537; Seattle Cedar Lumber Mfg. 
Co. v. Ballard, 50 Wash. 123, 96 Pac. 956; 
Helmer v. Title Guaranty & Surety Co., 
50 Wash. 411, 97 Pac. 451; Gross v. 


ISSUES, TRIAL AND JUDGMENT. 


[ Tite III 


Bennington, 52 Waah. 417, 100 Pac. 846; 
Winton Motor Carriage Co. v. Blomberg, 
84 Wash. 451, 147 Paec. 21. 


Parties Who may Make: See Reming- 
ton’s Digest, Judgm., §19; Bank of Shel- 
ton v. Willey, 7 Wash. 535, 35 Pac. 41). 


Part of Demand: See Remington’s Di- 
gest, Judgm., §20; Mace v. Gaddis, 3 
W. T. 125, 13 Pac. 545. 


Judgment on Pleadings—In General: 
See Remington's Digest, Plead., $145; 
Dexter Horton & Co. v. Long, 2 Wash. 
435, 27 Pac. 271, 26 Am. St. Rep. 867 
Dexter Horton & Co. v. Sparkman, 2 
Wash. 165, 25 Pac. 1070; Bethel v. Rob- 
inson, 4 Wash. 446, 30 Pac. 734; Lake 
v. Steinbach, 5 Wash. 659, 32 Pac. 767; 
Port Townsend Southern R. Co. v. Weir. 
15 Wash. 507, 46 Pac. 1044; Townsend v. 
Price, 19 Wash. 415, 53 Pac. 668; Aca 
v. Carter, 21 Wash. 140, 57 Pac. 344; 
Levy v. Seattle, 61 Wash. 540, 112 Pac. 
639; Pugsley v. Stebbins, 87 Wash. 187, 
151 Pac. 501; State ex rel. Brown v. Su- 


perior Court, 87 Wash. 524, 151 Pac. 
1126. 
See, also, Olsen v. Bremerton, 119 


Wash. 572, 188 Pac. 772. 


Insufficient Cause of Action or De- 
fense: See Remington's Digest, Plead., 
8&8 146, 147: King v. Ilwaeo R. & Nav. 
Co., 1 Wash. 127, 23 Pac. 924; Rourk v. 
Miller, 3 Wash. 73, 27 Pac. 1029; Port v. 
Parfit, 4 Wash. 369, 30 Pac. 328; Hanna 
v. Savage, 7 Wash. 414, 35 Pac. 127, 
36 Pac. 269; Hoshor v. Kautz, 19 Wash. 
258, 53 Pae. 51; Morris v. Healy Lumber 
Co.. 33 Wash. 451, 74 Pac. 662; Huben- 
thal v. Spokane ete. R. Co., 43 Wash. 
677, 86 Pac. 955; Mendenhall v. Davis, 
52 Wash. 169, 100 Pac. 336, 17 Ann. Cas. 
179, 21 L. R. A. (N. 8S.) 914; Gerard- 
Fillio Co. v. MeNair, 68 Wash. 321, 123 
Pac. 462; Metcalf v. Storey, 80 Wash. 
119, 141 Pac. 315; Davis v. Ford, 15 
Wash. 107, 45 Pac. 739, 46 Pac. 393. 

See, also, Western Farquhar Mach. Co. 
v. Pierce, 113 Wash. 141, 193 Pac. 708; 
Strang v. Person, 108 Wash. 503, 183 
Pac. 944; Olsen v. Bremerton, 110 Wash. 
572, 188 Pac. 772. 


Defective Pleading: See Reming- 
ton’s Digest, Plead., § 148; Cole v. Noerd- 
linger, 22 Wash. 51, 60 Pac. 57: Redding 
v. Puget Sound Iron ete. Works, 36 
Wash. 642, 79 Pac. 308. | 
Admissions in Pleading: See Rem- 
ington’s Digest, Plead., § 149; Hadlan V. 
Ott, 2 W. T. 165, 3 Pac. 826; Rockford 
Shoe Co. v. Jacob, 6 Wash. 421, 33 Pac. 
1057; Griffith v. Maxwell, 25 Wash. 658, 
66 Pac. 106; Peters v. MoPherson, 62 
Wash. 496, 114 Pac. 188. 


—— Application and Proceedings 
Thereon: See Remington's Digest, Plead., 
$150; Seattle Nat. Bank v. Meer- 
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waldt, 8 Wash. 630, 36 Pac. 763; Citi- 
zens Nat. Bank of Dayton v. Columbia 
County, 23 Wash. 441, 63 Pac. 209; Ernst 
v. Fox, 26 Wash. 526, 67 Pac. 258; Me- 
Avoy v. Jennings, 39 Wash. 109, 81 
Pac. 77; Fishburne v. Merchants’ Bank, 
42 Wash. 473, 85 Pac. 38, 7 Ann. Cas. 
S48; State ex rel. Brown v. Superior Court, 
87 Wash. 524, 151 Pac. 1126; Depauw 
University v. Ankeny, 97 Wash. 451, 166 
Pac. 1148. 
Default judgment as to one or more 
parties to contract as bar to ac- 
tion against others. 1 A. L. . 
1606. 
Right to take judgment by. default 
while motion by defendant is pend- 
ing. Ann. Cas. 1913E, 331. 
Validity of statute authorizing entry 
of judgment by default for failure 
to produce documents. 15 Ann. Cas. 


655. 


8412. Setting Aside Default. 


Power of defendant’s attorney to 
withdraw answer and permit de- 
fault judgment. 33 L. R. A. 515. 

Validity of default judgment award- 
ing relief beyond prayer of com- 
plaint. 11 Ann. Oas. 353; 11 L. 
R. A. (N. 8.) 803. 


Necessity of jury to compute dam— 
ages on default judgment. 15 


L. R. A. 614; 20 L. R. A. (N. 8.). 
1 


Right to have default judgment 
opened on account of failure of 
person other than party or his at- 
torney to attend to case. Ann. 
Cas. 1913 E, 752. 

Opening decree of divorce taken by 
default. L. R. A. 1917B, 472. 
Right to open default as affected by 
character of defense. 61 L. R. A. 

746; L. R. A. 1916F, 839. 


The court may, in its discretion, before final judgment, set aside any 
default, upon affidavit showing good and sufficient cause, and upon such 


terms as may be deemed reasonable. 


L. 54, p. 171, § 225, subd. 4; L. ’69, 


p. 72, § 292: Cd. 81, § 290; 2 H. C., § 413.] 
Cited in 2 Wash. 543; 6 Wash. 35; 39 Wash. 375. 


CHAPTER XII. 
JUDGMENT BY CONFESSION. 


§ 413, When Judgment may be Given on Confession. 


On the confession of the defendant, with the assent of the plaintiff 
or his attorney, Judgment may be given against the defendant in any 
action, before or after answer, for any amount or relief not exceeding or 
different from that demanded in the complaint. [Cf. L. 54, pp. 172, 173, 
226-228: L. 69. p. 72, § 293; Cd. 81, § 291; 2 H. C., § 414. 


Cited in 10 Wash. 501. 

BY CONFESSION.— A confession of 
judgment must be made in strict com- 
plianee with the statutory provisions: 
Puget Sound Nat. Bank of Seattle v. 
Levy, 10 Wash. 499, 39 Pac. 142, 45 Am. 
St. Rep. 803. 

Nature of Confession of Judgment: 
See Remington's Digest, Judgm., 8 14; 
Puget Sound Nat. Bank of Seattle v. 
Levy, 10 Wash. 499, 39 Pac. 142, 45 
Am. St. Rep. 803; Proebstel v. State Ins. 
Co., 14 Wash. 669, 45 Pac. 308. 

Statement of Facts Out of Which In- 
debtedness Arose: See Remington's Di- 
gest, Judgm., 5 16; Puget Sound Nat. 
Lank of Seattle v. Levy, 10 Wash. 499, 
39 Pae. 142, 45 Am. St. Rep. 803. 

Construction and Operation of Judg- 
ment: See Remington's Digest, Judgm., 
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$ 17; Connoly v. Cunningham, 2 W. T. 
242, 5 Pac. 473; Connoly v. Cunningham, 
2 W. T. 251, 5 Pac. 477; Schloss v. State 


Bank, 4 Wash. 726, 31 Pac. 23. 


Authority of attorney to confess 
Judgment. Ann. Cas. 1914C, 548. 


Power of married woman to confess 
judgment. 10 Ann. Cas. 714. 


Husband’s power, without joinder of 
wife, to consent to judgment bind- 
ing homestead. Ann. Cag, 1915B, 
47. 


Necessity of proof on judgment pro 
confesso in divorce action. Ann. 
Cas. 1913B, 7. 


Power of court to open or vacate 
confessed judgment. Ann. Cas, 
1914D, 159. 
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§ 414. By Corporations and Minors. 


When the action is against the state, a county or other public corpo- 
ration therein, or a private corporation or a minor, the confession shall 
be made by the person who, at the time, sustains the relation to such 
state, corporation, county, or minor as would authorize the service of a 
notice [summons] upon him; or in the case of a minor, if a guardian for 
the action has been appointed, then by such guardian; in all other cases, 


the confession shall be made by the defendant in person. 


§ 294; Cd. 81, 8 292; 2 H. C., § 415. 


A judgment by confession, made by an 
insolvent corporation in favor of one of 
its creditors, who has knowledge of its 
insolvent condition, and which confession 
is given and accepted for the purpose of 
making a preference in favor of such 
creditor over others, is void as against 
the other creditors: Compton v. Schwa- 
bacher Bros. & Co., 15 Wash. 306, 46 
Pac. 338; Conover v. Hull, 10 Wash. 673, 


[L. 69, p. 72, 


is not estopped from assailing a confes- 
sion of judgment by the corporation as 
fraudulent by reason of the fact that in 
a former receivership the receiver had 
treated the judgment as valid, and had 
been discharged by the court upon a 
false representation that all the debts of 
the corporation, except a balance on such 
judgment, had been paid: Id 

Power of president and cashier of 


39 Pac. 166, 45 Am. St. Rep. 810. bank to confess judgment against 
A receiver for an insolvent corporation it. 1 A. L. R. 710. 


§ 415. Against Persons Jointly Liable. 


When the action is upon a contract, and against one or more defend- 
ants jointly liable, judgment may be given, on the confession of one or 
more defendants, against all the defendants thus jointly liable, whether 
such defendants have been served or not, to be enforced only against 
their joint property and against the joint and separate property of the 
defendant making the confession. [L. ’69, p. 72, § 295; Cd. 81, § 293; 
2 H. C., 8 416.] 


Cited in 7 Wash. 539; 12 Wash. 197; 54 
Wash. 183. 

Under this section, when one of the 
partners confesses judgment without the 
consent of the others, judgment is au- 
thorized against all the partners, to be 
enforced against the partnership prop- 
erty, and against the separate property 
of the party making confession: Bank of 
Shelton v. Willey, 7 Wash. 535, 35 Pac. 


Jobbers’ Assn., 54 Wash. 179, 102 Pac. 
1045. 

Confession of judgment by one joint 
debtor on a joint contract as bar 
in action against the others. 1 A. 
L. B. 1606. 

Validity of judgment by confession 
on warrant of attorney without 
antecedent process. Ann. Cas. 
1914A, 645. 


411. l , ‘Necessity that warrant of attorney 
This section, for the confession of judg- to confess judgment state amount. 

ments by a partner, is confined to ac- 7 A. L. R. 735. 

tions on contract: Hoffman v. Spokane 


§ 416. Confession, How Made. 


The confession and assent thereto shall be in writing and subscribed 
by the parties making the same, and acknowledged by each before some 
officer authorized to take acknowledgments of deeds. [L. ’69, p. 72 
$ 296; L. 77, p. 60, § 298; Cd. 81, § 294; 2 H. C., § 417.] 


Cited in 10 Wash. 501. 


§ 417. Judgment by Confession Without Action. 


A judgment by confession may be entered without action, either for 
money due or to become due, or to secure any person against contingent 
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liability on behalf of the defendant, or both, in the manner prescribed 
by this chapter. [L. 69, p. 73, § 297; Cd. 81, § 295; 2 H. C., § 418.] 
Cited in 10 Wash. 501; 13 Wash. 77. 


§ 418. Requisities of Statement. 


A statement in writing shall be made, signed by the defendant and 
verified by his oath, to the following effect :— 

1. It shall authorize the entry of judgment for a specified sum: 

2. If it be for money due or to become due, it shall state concisely the 
facts out of which the indebtedness arose, and shall show that the sum 
confessed to be due is justly due or to become due; 

3. If it be for the purpose of securing the plaintiff against a contin- 
gent liability, it shall state concisely the facts constituting the liability, 
and show that the sum confessed thereto does not exceed the same. 
[L. 69, p. 73, § 298; Cd. 81, § 296; 2 H. C., 8 419.) 

Cited in 10 Wash. 500, 504; 13 Wash. 77. 


§419. Proceeding in Court on Presentation of Statement. 

The statement must be presented to the superior court, or a judge 
thereof, and if the same be found sufficient, the court or judge shall in- 
dorse thereon an order that judgment be entered by the clerk, whereupon 
it may be filed in the office of the clerk, who shall enter a judgment for 
the amount confessed, with costs. Execution may be issued and enforced 
thereon in the same manner as upon judgments in other cases. [Cf. L. 
69, p. 73, § 299; L. 77, p. 61, § 301; Cd. ’81, § 297; 2 H. C., § 420. 

Cited in 10 Wash. 501. 


CHAPTER XIII. 
ARBITRATION AND JUDGMENT THEREON, 


§ 420. Disputes may be Submitted to Arbitration. 


All persons desirous to end, by arbitration, any controversy, suit, or 
quarrel, except such as respect the title to real estate, may submit their 
difference to the award or umpirage of any person or persons mutually 


selected. [L. 60, p. 324, § 1; L. 63, p. 81, § 231; Cd. 81, § 264; 2 H. C., 
5 424. ] 


Cited in 27 Wash. 39; 70 Wash. 348; 
R5 Wash, 367, 368; 92 Wash. 317; 93 
Wash. 668. 


Agreement a Condition Precedent to 
action: See Remington’s Digest, Arb. & 
Aw., $3; Lidgerwood Park Waterworks 
Co. v. Spokane, 19 Wash. 365, 53 Pae. 
352; Zindorf Construction Cu. v. Western 


Winsor v. German Savings & Loan So- 
ciety, 31 Wash. 365, 72 Pac. 66; Owen v. 
Casey, 48 Wash. 673, 94 Pac. 473; Baker 
v. Shaw, 78 Wash. 233, 138 Pac. 888. 
Revocation: See Remington’s Digest 
Arb. & Aw., §5; Glover v. Rochester. 
German Ins. Co., 11 Wash. 143, 39 Pac. 
380; Engvall v. Buchie, 73 Wash. 534, 


American Co., 27 Wash. 31, 67 Pac. 374; 
Hughes v. Bravinder, 9 Wash, 595, 38 
Pac. 209; Herring-Hall-Marvin Safe Co. 
v. Purcell Safe Co., S1 Wash. 592, 142 
Pac. 1153. 
Effect on Pending or Subsequent Action: 
See Remington’s Digest, Arb. & Aw., § 4; 
Zindorf Construction Co. v. Western 
American Co., 27 Wash. 31, 67 Pac. 374; 
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132 Pac. 231; Dickie Mfg. Co. v. Sound 

Construction & Engineering Co., 92 Wash. 

316, 159 Pae. 129; Martin v. Vansam, 

99 Wash. 106, 168 Pac. 990; McCann 

v. Alaska Lumber Co., 71 Wash. 331, 
12S Pac. 663, 43 L. R. A. (N. S.) 711. 

For text treatment of “Arbitration 
and Award,” see 2 R. O. L. 350. 
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§ 421. Agreement to be in Writing. 


ISSUES, TRIAL AND JUDGMENT. 


[ Titre III 


Said agreement to arbitrate shall be in writing, signed by the parties. 
and may be by bond in any sum, conditioned that the parties entering 


into said submission shall abide the award. 


§ 265; 2 H. C., § 425.] 
Cited in 93 Wash. 669. 


Agreements to Arbitrate: See Reming- 
ton’s Digest, Arb. & Aw., § 1; Lidgerwood 
Park Waterworks Co. v. Spokane, 19 
Wash. 365, 53 Pae. 352; Suksdorf v. 
Suksdorf, 93 Wash. 667, 161 Pac. 465. 


Construction in General: See Reming- 
ton’s Digest, Arb. & Aw., §2; Van 
Horne v. Watrous, 10 Wash. 525, 39 Pac. 
136; Hart Lumber Co. v. Everett Land 
Co., 20 Wash. 71, 54 Pac. 767; Russell 
& Gallagher v. Yesler Estate, 89 Wash. 
260, 154 Pac. 188; Klock Produce Co. v. 
Robertson, 90 Wash. 260, 155 Pac. 1044; 
Suksdorf v. Suksdorf, 93 Wash. 667, 161 
Pac. 460. 


§ 422. How Arbitration Conducted. 


L. 60, p. 324, §2; Cd. 81. 


See, also, Gile v. Tsutakawa, 109 Wash. 
366, 187 Pac. 323. 

Law governing agreement to arbi- 
trate. Ann. Cas. 1915C, 854; Ann. 
Cas. 1918E, 494. 

Right of arbitrators to rehear, or 
of a party to revoke submission, 
where award is not coextensive 
with submission. 18 L. B. A. (N. 
8.) 1247. 

Revocabilitvy of agreement to submit 
to arbitration. Ann. Cas. 19135. 
293: Ann. Cas. 1918D, 1153; 47 
L. R. A. (N. 8.) 337. 

Specific performance of agreement to 


arbitrate. 1 Ann. Oas. 31. 


The said arbitrators shall be duly sworn to try and determine thie 
cause referred to them, and a just award make out, under the hands 
and seals of a majority of them, agreeably to the terms of the submission. 
Said award, together with the written agreement to submit, shall be 
scaled up by the arbitrators and delivered to the party in whose favor 
it shall be made, who shall deliver the same, without breaking the seal, 
to the clerk of the superior court of the county wherein said arbitration 


is held, who shall enter the same on record in his office. 


A copy of the 


award, signed by said arbitrators, or a majority of them, shall also be 
delivered to the party 1n whose favor it is rendered, who shall, if the 
matter be not settled, serve a copy of the same on the adverse party, 
and if no exceptions be filed against the same within twenty days after 
such service, Judgment shall be entered as upon the verdict of a jury, 
and execution may issue thereon, and the same proceedings [may be had 
upon said award, with like effect as though said award were a verdict in 


a civil action. 
2 H. C., § 426.] 


Cited in 5 Wash. 207, 208, 210, 211; 
34 Wash. 48; 85 Wash. 367, 368; 92 Wash. 
320. 

Competency: See Remington's Digest, 
Arb. & Aw., § 7-1; State ex rel. Noble v. 
Bowlby, 74 Wash. 54, 132 Pac. 723. 

Mode and Course of Proceedings and 
‘Conduct of Hearing: See Remington’s Di- 
gest, Arb. & Aw., 38; 


Van Hook v. 


[Cf. L. 63, p. 324, § 3; Cd. 81, § 266; L. 91. p. 104, 8 1 


Burns, 10 Wash. 22, 38 Pac. 763; Brown’s 
Executors v. Farnandis, 27 Wash. 232, 67 
Pac. 574: McDonald v. Lewis, 18 Wash. 
300, 51 Pac. 387. 


An order setting aside am award of 
arbitrators made under this section is not 
appealable as final: Tacoma Ry. ete. Co., 
v. Cummings, 5 Wash. 206, 31 Pac. 747, 
33 Pac. 507. 


§ 423. Compensation of Arbitrators—Penalty. 

The arbitrators chosen under the provisions of this chapter shall 
each be allowed three dollars per day, to be taxed with other costs of 
suit, but if either party fail to appear on the dav agreed upon for the 
arbitrators to mect, said party shall be liable for all costs accruing that 
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day, unless his absence was unavoidable, and shall be so established to 
the satisfaction of said arbitrators. And any arbitrator failing to attend 
on the day appointed, unless delayed by sickness or unavoidable acei- 
dent, shall forfeit and pay the sum of five dollars to the school fund of 
the county, to be recovered by action before a justice of the peace, in the 
name of the county commissioners of the county. [Cf. L. 60, p. 324, §4; 
L. 69, p. 65, § 269; Cd. ’81, § 267; 2 H. C., § 427.] 


§ 424. Exceptions to Award. 


The party against whom an award may be made may except in writ- 

ing thereto for either of the following causes :— 

1. That the arbitrators or umpire misbehaved themselves in the case; 

2. That they committed an error in fact or law; 

3. That the award was procured by corruption or other undue means. 
[L. 60, p. 324, §5; Cd. 81, § 268; 2 H. C., § 428.) 

Cited in 5 Wash. 207—211; 13 Wash. 
355, 356; 70 Wash. 349. | 


Objections and Exceptions: Sce Reming- 
ba a e a e eo 1 mony as ground for setting aside 
° ° °’ . 9 ‘ : 
Dickie Mfg. Co. v. Sound Construction & aa of arbitrators. 5 Aun. 
Eng. Co., 92 Wash. 316, 159 Pac. 129. j " 


l Inadequacy of award as compared 
Impeachment of award for mistake witb actual loss as ground for 
of fact not involving exercise of 


setting it aside. Ann. Cas. 1913E, 
1 Ann. Cas. 19180, 974, 1048. 


Preparation of award by attorney for 
Infmene ing or attempting to influence 


party as ground for setting it aside. 
decision as ground for avoidance of Ann. Cas. 1912C, 1007. 


§ 425. Proceedings of Court on Such Exceptions. 


If upon exceptions filed it shall appear to the said superior court 
that the arbitrators have committed error in fact or law, the court may 
refer the cause back to said arbitrators, directing the amendment of said 
award forthwith, returnable to said court, and on the failure so to cor- 
rect said proceedings, the court shall be possessed of the case and proceed 
to its determination. [Cf. L. 60, p. 325, §6; Cd. 81, § 269; L. 91, p. 105, 
$2; 2 H. C., 429. 


award by arbitrators. 
1082. 


Restriction of number of witnesses 
or refusal to receive material testi- 


8 A. L. R. 
d 


Cited in 5 Wash. 207—211; 13 Wash. 
355, 356; 92 Wash. 320, 321. 


Pailure to Arbitrate: See Remington's 
Digest, Arb. & Aw., §6; Tacoma R. & 
Motor Co. v. Cummings, 5 Wash. 206, 
31 Pae. 747, 33 Pac. 507. 


Confirmation by Court: See Remington’s 
Digest, Arb. & Aw., §14; Tacoma R. & 
Motor Co. v. Cummings, 5 Wash. 206, 
31 Pac. 747, 33 Pac. 507; Suksdorf v. 
Suksdorf, 93 Wash. 667, 161 Pac. 465. 


§426. Powers of Arbitrators. 


Recommittal to Arbitrators by Court: 
See Remington’s Digest, Arb. & Aw., 
815; School District No. 5 v. Sage, 13 
Wash. 352, 43 Pac. 341; Tacoma R. & 
Motor Co. v. Cummings, 5 Wash. 206, 
31 Pac. 747, 33 Pac. 507. 


Under this section the courts cannot 
review on the merits the decision of 
arbitrators except to refer it back for 
corrections of errors appearing on the 
face of the award: School Dist. No. 5 v. 
Sage, 13 Wash. 352, 43 Pac. 341, 


Arbitrators, or a majority of them, shall have power,— 
1. To compel the attendance of witnesses duly notified by either party, 
and to enforce from either party the production of all such books, papers, 
and documents as they may deem material to the cause; 
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2. To administer oaths or affirmations to witnesses; 

3. To adjourn their meetings from day to day, or for a longer time, 
and also from place to place, if they think proper; 

4 To decide both the law and the fact that may be involved in the 


cause submitted to them. 
§ 430. ] 


+ 


Cited in 13 Wash. 355, 356. 

Nature and Extent of Authority: See 
Remington's Digest, Arb. & Aw., 3 7; 
School District No. 5 v. Sage, 13 Wash. 
352, 43 Pac. 341. 

AWARD—Making and Formal Requi- 
sites: See Remington’s Digest, Arb. & 
Aw., §9; Bachelder v. Wallace, 1 W. T. 
107. 


Time of Making: See Remington’s 
Digest, Arb. & Aw., 8 10; Bachelder v. 


§ 427. Rules of Evidence. 


[L. ’60, p. 325, §7; Cd. 81, § 270; 2 H. C., 


Wallace, 1 W. T. 107; Jordan v. Lobe, 
34 Wash. 42, 74 Pac. 817. 


Mistake or Error: See Remington's 
Digest, Arb. & Aw., §11; School District 
No. 5 v. Sage, 13 Wash. 352, 43 Pac. 341. 

Fraud, Partiality or Misconduct: See 
Remington’s Digest, Arb. & Aw. §1-; 
Glover v. Rochester-German Ins. Co., 11 
Wash. 143, 39 Pac. 380; McCann v. 
Alaska Lumber Co., 71 Wash. 331, 128 
Pac. 663, 43 L. R. A. (N. 8.) 711. 


The laws in force in this state relating to evidence and the manner 
of procuring the attendance of witnesses shall govern in arbitrations. 
[L. 60, p. 325, §8; Cd. 81, § 271; 2 H. C., § 431. ] 


§ 428. Arbitrators may Punish Contempts. 


The law governing proceedings for contempt, in the trial of cases 
before justices of the peace, so far as the same may be applicable. shall 


apply to the proceedings before arbitrators. 


$ 272; 2 H. C., § 432.] 
§ 429. 


[L. 60, p. 325, §9; Cd. 81, 


Costs Taxed Against Losing Party. 


The costs of witnesses, and other fees in the case, shall be taxed 
against the losing party; said fees shall be indorsed upon the award. 
and when said award is affirmed as the judgment of the superior court, 


execution shall issue therefor as for costs in civil actions. 


$10; Cd. 81, § 273; 2 H. C., § 436.] 


L. 60, p. 325, 


§ 430. Award, When Affirmed, has Force of a Judgment. 


Such award, when so affirmed, shall be in all respects like any other 
judgment of the superior court, and a transcript of such judgment, or 
execution issued thereon. recorded in the county auditor’s [clerk’s] office 
in the same manner as other judgments, shall be a lien upon real estate 


in said county. 


Cited in 70 Wash. 349; 85 Wash. 367, 
368. 


Conclusiveness of Adjudication: See 
Remington’s Digest, Arb. & Aw., § 16; 
Skagit County v. Trowbridge, 25 Wash. 
140, 64 Pac. 901; MeElrov v. Hooper, 70 
Wash. 347, 126 Pac. 925; Dickie Mtg. 
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[L. ’60. p. 325, §11; Cd. 81, § 274; 2 H. C., § 434. 


Co. v. Sound Construction & Eng. Co., 
92 Wash. 316, 159 Paec. 129. 
Finality of award. 47 L. R. A. (N. 8.) 
442. 
Specific performance of award af. 
fecting personalty. 5 Ann. Cas. 
272. 
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CHAPTER XIV. 
MANNER OF TAKING AND ENTERING JUDGMENTS. 


$ 431. Time of Entering Judgment—Signing and Filing—Motion Attack- 
ing Service and Filing. a 

In any action tried by Jury in which a verdict is returned, judgment 
in conformity with the verdict may be entered by the court at any time 
after two days from the return of such verdict. Any motion for judg- 
ment notwithstanding the verdict, or any motion for a new trial, or anv 
motion attacking the verdict for other causes, shall be served on the ad- 
verse party and filed with the clerk of the court within two days after 
the return of the verdict, and no judgment shall be entered in the cause 
until after the disposition of such motion. The judgment shall be in 
writing, signed by the judge of the court in which the action is pending, 
and shall be filed with the clerk and recorded in the journal of the court. 
[L. 21, p. 199, §1. Cf. L. 03, p. 285, §1; L. 54, p. 173, § 229; Cd. 81, 


9301; L. 91, p. 76, § 1; 2 H. C., 8 435. 


See supra, § 18, non judicial days. 


See supra, § 363, verdict in actions for specific personal property. 
See supra, § 365, and note, special findings. 


See supra, § 402, motion for new trial. 


See supra, §§ 404-407, judgments in general. 


See supra, § 408, judgment of nonsuit. 
See supra, § 412, judgment by default. 


See supra, § 413 et seq., judgment by confession. 


Cited in 11 Wash. 413; 26 Wash. 228; 
35 Wash. 66, 537; 36 Wash. 324; 37 Wash. 
185; 49 Wash. 303, 304; 55 Wash. 597; 
65 Wash. 432; 70 Wash. 214, 215, 419; 
81 Wash. 139, 140; 86 Wash. 384, 174; 
89 Wash. 104; 90 Wash. 4; 95 Wash. 169; 
112 Wash. 248. 


ON MOTION OR SUMMARY PRO- 
CEEDING—Motion or Other Application: 
See Remington’s Digest, Judgm., §§ 51, 52; 
State ex. rel. Hennessy v. Huston, 32 
Wash. 154, 72 Pac. 1015; Hennessy v. 
Tacoma Smelting & Refining Co., 33 
Wash, 423, 74 Pac. 584; State ex rel. 
Dodge v. Langhorne, 12 Wash. 588, 41 
Pae. 917; Griffith v. Maxwell, 19 Wash. 
614, 54 Pac. 35. 


ENTRY, RECORD AND DOCKET- 
ING—Entry and Necessity Therefor: See 
Remington’s Digest, Judgm., §69; Hays 
v. Dennis, 11 Wash. 360, 39 Pac. 658; 
Quarles v. Seattle, 26 Wash. 226, 66 
Pac. 389; Sears v. Kilbourne, 28 Wash. 
194, 68 Pac. 450; Barthrop v. Tucker, 29 
Wash. 666, 70 Pac. 120; State ex rel. 
Brown v. Brown, 31 Wash. 397, 72 Pace 
86, 62 L. R. A. 974; Paich v. Northern 
Pac. R. Co., 86 Wash. 379, 150 Pac. 814. 
The elerk's minute entry of the grant- 
ing of a motion for a nonsuit is not a 
Judgment within this section: Barth v. 
Harris, 95 Wash. 166, 163 Pac. 401. 

Where a judgment was not immediately 
entered by the clerk in conformity to a 
verdict against joint tort-feasors, as re- 
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quired by. this section, plaintiff's nolle 
prosequi as to one of the defendants, 
pending a motion for a new trial, does 
not operate as a satisfaction of judgment 
and release as to all the other joint tort- 
feasors: Ronald v. Pacifice Traction Co., 
65 Wash. 430, 118 Pac. 311. 


Time of Rendition: See Remington’s 
Digest, Judgm., §2; Rauh v. Scholl, 19 
Wash. 30, 52 Pac. 332; Demaris v. Barker, 
33 Wash. 200, 74 Pac. 362; Moylan v. 
Moylan, 49 Wash. 341, 95 Pac. 271. 

Time for Entry in General: See Rem- 
ington’s Digest, Judgm., §70; Voorhies 
v. Hennessy, 7 Wash. 243, 34 Pac. 931; 
Brown v. Porter, 7 Wash. 327, 34 Pac. 
1105; West Philadelphia Title & Trust 
Co. v. Olympia, 19 Wash. 150, 52 Pace. 
1015; Quarles v. Seattle, 26 Wash. 226, 
66 Pac. 389; State ex rel. Brown v. 
Brown, 31 Wash. 397, 72 Pac. 86, 62 
L. R. A. 974; Harris v. Fidalgo Mill Co., 
38 Wash. 169, 80 Pac. 289; Schultz v. 
Simmons Fur Co., 46 Wash. 555, 90 Pac. 
917; State ex rel. Calhoun v. Superior 
Court, 868 Wash. 492, 150 Pac. 1168; 
Forsyth v. Dow, 81 Wash. 137, 142 Pac. 
490. 


Sce, also, Rogers v. Savage, 112 Wash. 
246, 192 Pac. 13. 


Effect of Premature Entry: See 
Remington’s Digest, Judgm., 8 71; Port 
Townsend Nat. Bank v. Wevmouth, 11 
Wash, 412, 39 Pac. 648; Kinkade v. 
Witherop, 29 Wash. 10, 69 Pac. 399; 
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Easterday v. Center, 65 Wash. 392, 118 
Pac. 327. 

Entry Nunc Pro Tunc—Power to Enter 
and Ground Therefor: See Remington's 
Digest, Judgm., 58 72—74; Puget Sound 
Agr. Co. v. Pierce County, 1 W. T. 75; 
Hays v. Miller, 1 W. T. 143; Hale v. 
Finch, 1 W. T. 517: Barthrop v. Tucker, 
29 Wash. 666, 70 Pac. 120; Aetna Ins. 
Co. v. Thompson, 34 Wash. 610, 76 Pac. 
105; Furman v. Bon Marche, 71 Wash. 
238, 128 Pac. 210. 

Proceedings for Entry: See Reming- 
ton’s Digest, Judgm., §75; Sheppard v. 
Guisler, 10 Wash. 41, 38 Pac. 759; West- 
ern Security Co. v. Lafleur, 17 Wash. 
406, 49 Pac. 1061; Fisher v. Puget Sound 
Brick Co., 34 Wash. 578, 76 Pae. 107; 
Humphries v. Sorenson, 33 Wash. 563, 
74 Pac. 690. 

Defects and Objections: See Reming- 
ton’s Digest, Judgm., § 80; Tacoma Lum- 
ber etc. Co. v. Wolff, 7 Wash. 478, 35 
Pac. 115, 755; Mitchell v. Mitchell, 39 
Wash, 431, 81 Pac. 913; State ex rel. 
Walter v. Superior Court, 49 Wash, 1, 94 
Pac. 665, 17 L. R. A. (N. 8.) 257; Chil- 
cott v. Globe Nav. Co., 49 Wash, 302, 
95 Pac, 264. 


Effect of Entry and Record as Between 
Parties: See Remington's Digest, Judgm., 
§ 80-1; Schultz v. Schultz, 71 Wash. 327, 
128 Pac. 660. . 


Conflict in Record: See Remington’s 
Digest, Judgm., §81; Sears v. Seattle 
Consol. St. R. Co., 7 Wash. 286, 34 Pac. 
918; State ex rel. Jensen v. Bell, 34 
Wash. 185, 75 Pac. 641; Herzog v. Pal- 
atine Ins. Co., 36 Wash. 611, 79 Pac. 
287; Buffalo Pitts Co. v. Dearing, 37 
Wash. 591, 779 Pac. 1104; Gould v. 
Austin, 52 Wash. 457, 100 Pae. 1029; 
Michel v. White, 64 Wash. 341, 116 Pace. 
860. 

ON TRIAL OF ISSUES—RENDITION, 
FORM, AND REQUISITES IN GEN- 
ERAL—Determination of All Issues: See 
Kemington’s Digest, Judgm., §53; Seattle 
v. Turner, 29 Wash. 515, 69 Pac. 1083. 

See, also, Daniel v. Daniel, 106 Wash. 
659, 181 Pac. 215. 


ISSUES, TRIAL AND JUDGMENT. 
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Notwithstanding Verdict: See Reming- 
ton’s Digest, Judgm., §54; Roe v. Standard 
Furniture Co., 41 Wash. 546, 83 Pae. 1109: 
Fishburne v. Robinson, 49 Wash. 271, 95 
Pac. 80; Wagner v. Northern Life Ins. 
Co., 70 Wash. 210, 126 Pac. 434, 44 L. R. 
A. (N. 8.) 338; Wagner v. Northern Life 
Ins. Co., 75 Wash. 106, 134 Pac. 685; 
Auwarter v. Kroll, 79 Wash. 179, 140 
Pac. 326; Forsyth v. Dow, 81 Wash. 
137, 142 Pac. 490; Boyce v. Chicago. 
Milwaukee & Puget Sound R. Co., & 
Wash. 204, 144 Pac. 27; Johnston v. 
Nichols, 83 Wash. 394, 145 Pac. 417; Kie- 
burtz v. Seattle, 84 Wash. 196, 146 Pac. 
400; Carkonen v. Columbia & Puget Sound 
R. Co., 86 Wash. 473, 150 Pac. 1162: 
Frank v. Switchmen’s Union of North 
America, 87 Wash. 634, 152 Pac. 512; 
Hillis v. Kessinger, 88 Wash. 15, 152 Pac. 
687, Ann. Cas. 1917D, 757; Carkonen v. 
Columbia & Puget Sound R. Co., 89 Wash. 
104, 154 Pac. 123; Paich v. Northern Pac. 
R. Co., 86 Wash. 379, 150 Pac. 814; Me- 
Donnell v. Shine, 86 Wash. 393, 150 Pace. 
817; Walling v. Elbert, 87 Wash. 489, 
151 Paec. 1081; Frescoln v. Puget Sound 
Traction, Light & Power Co., 90 Wash. 
59, 155 Pac, 395; Mattson v. Griffin 
Transfer Co., 90 Wash. 1, 155 Pae. 392. 

Conformity to Verdict: See Remington's 
Digest, Judgm., § 66; Roberts v. Sabin. 
14 Wash. 35, 44 Pac. 108; Swenson v. 
Stoltz, 36 Wash. 318, 78 Pac. 999, 2 Ann. 
Cas. 504. 


What entry or record necessary to 


— judgment. 28 L, B A. 
621. 
Validity of judgment rendered or 


entered on holiday. Ann. Cas 
1916E, 852, 858; 19 L. R. A. 318. 


Exelusion or inclusion of Sunday or 
holiday in computation of time for 
entry of judgment. Ann. Cas. 
1917E, 939. 


Power to enter judgment nunc pro 
tune after death of party. 3 A. 
L. R. 1403. 

Correcting clerical errors in judgment 
and time limit thereon. 10 A. L. R. 
526, 556, 568. 


§ 431-1. Entry of Verdict in Execution Docket—Effect—Lien. 


The clerk on the return of a verdict shall forthwith enter the same 
in the execution docket, specifying the amount thereof, and the names of 
the parties to the action and the party or parties against whom the ver- 
diet is rendered; such entry shall be indexed in the record index and 
shall conform as near as may be to entries of judgments required to be 


made in such execution docket. 


On the entry of such verdict as herein 


provided, the same shall be notice to all the world of the rendition 
thereof, and any person subsequently acquiring title to or a lien upon the 
real property of the party or parties against whom the verdict is re- 
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turned shall be deemed to have acquired such title or lien with notice, 
and such title or lien shall be subject and inferior to any judgment after- 
wards entered on the verdict. [L. 21, p. 199, §2.] 


§ 431-2. Abstract of Verdict—Transmission to Other County—Cessation 
of Lien—Certificate. 


The clerk shall, on request and at the expense of the party in whose 
favor the verdict is rendered, or his attorney, prepare an abstract of such 
verdict in substantially the same form as an abstract of a judgment and 
transmit such abstract to the clerk of any court in any county in the 
state as directed, and shall make a note on the execution docket of the 
name of the county to which each of such abstracts is sent. The clerk 
receiving such abstract shall, on payment of a fee of fifty cents therefor, 
enter and index the same in the execution docket in the same manner 
as an abstract of judgment. On the entry thereof the same shall have 
the same effect in such county as in the county where rendered. 

Whenever the verdict, or any judgment rendered thereon, shall cease 
to be a lien in the county where rendered, the clerk of the court shall on 
request of anyone, and the payment of the cost and expense thereof, cer- 
tify that the lien thereof has ceased, and transmit such certificate to the 
clerk of any court to which an abstract was forwarded, and such clerk 
receiving the certificate, on payment of a fee of fifty cents therefor, shall 
enter the same in the execution docket, and then and thereupon the lien 
of such verdict or judgment shall cease. Nothing in this act shall be 
construed as authorizing the issuance of an execution in any other county 
than that in which the judgment is rendered. [L. ’21, p. 200, §3.] 


§ 433. Judgment in Case of Setoff. 


If a setoff established at the trial exceed the plaintiff’s demand so 
established, judgment for the defendant shall be given for the excess; or 
if it appear that the defendant is entitled to any [other] affirmative re- 
lief, judgment shall be given accordingly. [L. 54, p. 173, § 231; Cd. 81, 
d 303; 2 H. C., § 437. 


See supra, §§ 269—272, judgment in case of setoff. 


§ 434, Judgment in Actions to Recover Personal Property. 


In an action to recover the possession of personal property, judgment 
for the plaintiff may be for the possession or value thereof, in case a de- 
livery cannot be had, and damages for the detention. If the property 
has been delivered to the plaintiff, and the defendant claim a return 
thereof, judgment for the defendant may be for a return of the property, 
or the value thereof in case a return cannot be had, and damages for 
taking and withholding the same. IL. 54, p. 173, § 232; Cd. 81, § 304; 
2 H. C., § 438. ] 

Cited in 8 Wash. 636; 10 Wash. 227; 22 21 Wash. 86, 57 Pac. 355; Hall v. Law 
Wash. 309; 73 Wash. 410; 92 Wash. 658; Guarantee & T. Soc., 22 Wash. 305, 60 
GS Wash. 113 108 Wash. 45. Pac. 643, 79 Am. St. Rep. 935; Eidson v. 

Judgment Form and Requisites in Gen- Woolery, 10 Wash. 225, 38 Pac. 1025. 
eral: See Remington's Digest, Replev., See, also, Esmond v. Richards, 112 


$44. Seattle Nat. Bank v. Meerwaldt, 8 Wash. 641, 192 Pac. 917. 
Wash. 630, 36 Pac. 763; Dow v. Dempsey, 
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For Defendant: See Remington’s 
Digest, Replev., § 45; Liebmann v. Me- 
Graw, 3 Wash. 520, 28 Pac. 1107; Eidson 
v. Woolery, 10 Wash. 225, 38 Pac. 1025; 
Bancroft-Whitney Co. v. Gowan, 24 Wash. 
66, 63 Pac. 1111; Kehoe v. McConaghy, 
29 Wash. 175, 69 Pac. 742; Harvey v. 
Ivory, 35 Wash. 397, 77 Pac. 725. 
Return of Property Belonging to 
Third Person: See Remington’s Digest, 
Keplev., §46; Bowman v. McGregor, 6 
Wash. 118, 32 Pac. 1059. 


Recovery of Value of Property: 
See Remington’s Digest, Replev., § 47; 
McGraw v. Franklin, 2 Wash. 17, 25 Pac. 
911, 26 Paec. 810; Hallidie Mach, Co. v. 
Widby Island Sand ete. Co., 62 Wash. 
604, 114 Pac. 457. 


See, also, Esmond v. 
Wash. 641, 192 Pac. 917. 


Alternative Judgment: See Reming- 


Richards, 112 


§ 435. Entry of Judgment. 


ISSUES, TRIAL AND JUDGMENT. 


( Tire III 
ton’s Digest, Replev., § 48: Meeker V. 
Johnson, 3 Wash. 247, 28 Par. 542; 


Springer v. Ayer, 50 Wash. 642, 97 Pac. 
774; Standard Furniture House v. Bur- 
rows, 59 Wash. 455, 110 Pac. 13. 

Operation and Effect: See Reming- 
ton’s Digest, Replev., š$ 49; Sayward . 
3 9 Wash. 22, 36 Pac. 966, 38 Pac. 


Satisfaction and Discharge of Judgment: 
See Remington’s Digest, Replev., § 50; 
High v. Emerson, 23 Wash. 103, 62 Pac. 
455; Standard Furniture Co. v. Van 
Alstine, 31 Wash. 499, 72 Pac. 119. 

Enforcement of Judgment: See Reming- 
ton’s Digest, Replev., §51; Bowman V. 
McGregor, 6 Wash, 118, 32 Pac. 1059. 

Right to reject property because of 
depreciation, under alternative judg- 
ment for return of property or for 
its value. 45 L. R. A. (N. 8.) 40. 


All judgments shall be entered by the elerk, subject to the direetion 
of the court, in the journal, and shall specify clearly the amount to be 


recovered, the relief granted, or other determination of the action. 


I. 


69, p. 75, 8 307; Cd. 81, § 305; 2 H. C., 8 439. 


Cited in 26 Wash. 228; 31 Wash. 402; 
65 Wash. 540; 94 Wash. 540. 


Conflict in record and journal entries: 
See notes to § 431. 


The existence of a judgment, though 
not entered in the court’s journal as con- 
templated by statute, nor having the file- 
mark of the clerk, may be established by 
competent proof after the death of the 
judge rendering it: Eakin v. McCraith, 
2 W. T. 112, 3 Pac. 838. 


A clerical error of the county clerk in 
recording a judgment by filling up a 
blank for the date six days later than 
the filing date is immaterial, as the date 
of the judgment was the date of its fil- 


ing: Warner v. Miner, 41 Wash. 98, 82 
Pac, 1033. 

An order does not become final until 
entered: See State ex rel. Brown FV. 
Brown, 31 Wash. 397, 72 Pac. 86, 62 L. 
R. A. 974. 


It is not necessary for the validity of 
a decree or judgment that it be served 
upon any party to a cause after it has 
been filed: See Western Security Co. v. 
Lafleur, 17 Wash. 406, 49 Pac. 1061; 
Fisher v. Puget Sound Brick ete. Co., 34 
Wash. 578, 76 Pac. 107. 

An indorsement of “O. K.“ will be con- 
sidered an assent as to form only where 
exceptions were taken: See Humphries v. 
Sorenson, 33 Wash. 563, 74 Pac. 690. 


§ 436. Summons, After Judgment, to Joint Debtor not Originally Served. 


When a judgment is recorded [entered] against one or more of sev- 
eral persons jointly indebted upon an obligation by proceeding as pro- 
vided in section 236. such defendants who were not originally served with 
the summons, and did not appear to the action, may be summoned to 
show cause why they should not be bound by the Judgment in the same 
manner as though they had been originally served with the summons. 
[L. 77, p. 64, § 318; Cd. 81, 8 314; 2 H. C., § 440.] 


Cited in 82 Wash. 587, 588. 

A plaintiff who did not allege and 
prove that all its members were liable for 
the debt and who failed to take judg- 
ment against the joint property of all 
and the separate property of each, as 
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provided in section 236, cannot claim that 
the judgment is the joint obligation of 
all and obtain the benefit of this section: 
Nolan v. McNamee, 82 Wash. 585, lit 
Pac. 904. 


Char. XIV] MANNER OF TAKING AND ENTERING JUDGMENTS. 442 


§ 437. Contents of Such Summons. 


The summons as provided in the last section must describe the judg- 
ment, and require the person summoned to show cause why he should not 
be bound by it, and must be served in the same manner and returnable 
within the same time as the original summons. It is not necessary to 
fle a new complaint. IL. 77, p. 64, §319; Cd. 81, § 315; 2 H. C., § 441.] 


§ 438. Affidavit to Support Summons. 


The summons must be accompanied by an affidavit of the plaintiff, 
his agent, representative, or attorney, that the judgment, or some part 
thereof, remains unsatisfied, and must specify the amount due thereon. 
L. 77, p. 65. § 320; Cd. 781, §316; 2 H. C., 8 442.] 


§ 439. Defenses in Such Case. 


Upon the service of such summons and affidavit, the defendant may 
answer within the time specified therein, denying the judgment, or setting 
up any defense which may have arisen subsequently to the taking of the 
judgment, or he may deny his liability on the obligation upon which the 
judgment was rendered, except a discharge from such liability by the 
statute of limitations. [L. 77, p. 65, § 321; Cd. 81, § 317; 2 H. C., § 443.] 

Cited in 82 Wash, 588. 


§ 440. Pleadings in Such Case. 


If the defendant in his answer deny the judgment, or set up any 
defense which may have arisen subsequently, the summons, with the affi- 
davit annexed, and the answer, constitute the written allegations in the 
case; ik he deny his liability on the obligation upon which the judgment 
was rendered, a copy of the original complaint and judgment, the sum- 
mons with the affidavit annexed, and the answer constitute such written 
allegations. [L. 77, p. 65, § 322; Cd. 81, §318; 2 H. C., § 444.) 


§ 41. Trial and Entry in Such Cases. 


The issues formed may be tried as in other cases, but when the de- 
tendant denies in his answer any liability on the obligation upon which 
the judgment was rendered, if a verdict be found against him, it must 
not exceed the amount remaining unsatisfied on such original judgment, 
with interest thereon. [L. 77, p. 65, § 323; Cd. 81, § 319; 2 H. C., § 445.] 


Where plaintiff obtained a verdict for contract, the judgment is erroneous: West- 
a certain sum, “with legal interest,” and ern Mill & Lumber Co. v. Blanchard, 1 
the court gave judgment forinterest from Wash. 230, 23 Pac. 839; Meeker v. Gar- 
date sixty days after the making of the della, 1 Wash. 139, 23 Pac. 837. 


$442. Judgment-roll— What Constitutes. 


Immediately after entering the judgment, the clerk shall attach the 
ollowing papers in the case, which shall constitute the judgment-roll :-— 
l. If the complaint has not been answered by any defendant, and no 
Pleading has been filed by an intervener, he shall attach together, in the 
order of their filing, issuing, and entry, the complaint, summons, and 
Proof of service, and a copy of the entry of judgment; 
2. In all Other cases he shall attach together in like manner the sum— 
mons and proof of service, the pleadings, bill of exceptions, all orders re- 
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(Trrze III 


lating to change of parties, together with a copy of the entry of judgment, 
and all other journal entries or orders in any way involving the merits 


and necessarily affecting the judgment. 


Cf. L. 54, p. 173, § 233; Cd. ’81, 


$ 306; L. 91, p. 77, 8 3; 2 H. C., 8 446. 


Cited in 77 Wash. 630. 

Judgment-roll or Record—Requisites and 
sufficiency in general: See Remington’s 
Digest, Judgm., § 76; Nesqually Mill Co. 
v. Taylor, 1 W. T. 1; Huntington v. 
Blakeney, 1 W. T. 111; Forsyth v. Dow, 
81 Wash. 137, 142 Pac. 490. 
Presumptions: See Remington’s Di- 
gest, Judgm,, §77; Francioli v. Brue, 
4 Wash. 124, 29 Pac. 928; Belles v. Mil- 


ler, 10 Wash. 259, 38 Pac, 1050; Kalb. 


v. German Sav. & L. Soc., 25 Wash. 349, 
65 Pac. 559, 87 Am. St. Rep. 757; Gay v. 


46 Wash. 462, 90 Pac. 597; Stewart v. 
State Board of Medica] Examiners, 48 
Wash. 655, 94 Pac. 472. 

| Date: See Remington’s Digest, 
Judgm., §78; Warner v. Miner, 41 Wash. 
98, 82 Pac. 1033. 

Signature: See Remington's Di- 
gest, Judgm., § 79; Ainsworth v. Territory, 
3 W.T. 270, 14 Pac. 590; Ritchie v. Car- 
penter, 2 Wash. 512, 28 Pac. 380, 26 Am. 
St. Rep. 877; Brooks v. James, 16 Wash. 
335, 47 Pac. 751; Fisher v. Puget Sound 
Briek etc. Co., 34 Wash. 578, 76 Pac. 107; 


Havermale, 27 Wash. 390, 67 Pac. 804; White Crest Canning Co. v. Sims, 30 
Sellers v. Pacific Wrecking ete. Co., 34 Wash. 374, 70 Pac. 1003. 
Wash. 111, 74 Pac. 1056; Bock v. Sanders, 


8 443. Judgment-roll—Indorsement and Preservation. 


In all cases, the clerk shall attach upon the outside of the judgment- 
roll a-blank sheet of paper, upon which he shall indorse the name of the 
court, the title of the action, for whom judgment was given, and the 
amount or nature thereof and the date of its entry. [L. 91, p. 77, §4; 
2 H. C., S 447.] 


CHAPTER XV. 
JUDGMENT LIENS, 


§ 444, Execution Docket. 

Every clerk shall keep in his office a well-bound book, to be called 
the execution docket, which shall be a public record, and open during 
the usual business hours to all persons desirous of inspecting it. [L. 51, 


p. 173, § 234; Cd. 81, § 307; 2 H. C., 8 448.] 
See supra, § 75, books to be kept by clerk. 


§ 445. Judgment Lien. 

The real estate of any judgment debtor and such as he may acquire, 
shall be held and bound to satisfy any Judgment of the district or circuit 
court of the United States, if rendered in this state, or of the superior 
or supreme court, or any judgment of a justice of the peace for the 
period of five years from the day on which said judgment was rendered, 
and such judgments shall be a hen thereupon to commence as follows: 
Judgments of the superior court of the county in which real estate of 
the judgment debtor is situated, from the date of the entry thereof; judg- 
ments of the district or circuit courts of the United States, if rendered in 
this state; judgments of the supreme court; Judgments of the superior 
court of any county other than the county in which said Judgment was 
rendered, and judgments of a justice of the peace, from the time of the 
filing and indexing of a duly certified transcript or abstract of such judg- 
ments, as provided by this chapter, with the county clerk of the county 
in which said real estate is situated. [Cf. L. 54, p. 175, § 240; L. 57, 
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JUDGMENT LIENS. 


445 


p. 11, §15; L. 60, p. 51, § 234; L. 69, p. 78, §317; Cd. 81, § 321; 2 
H. C., 8 460; L. 93, p. 65, § 1; see, also, 2 H. C., 88 449, 450, 455, 456, 457, 


460, and L. 93, p. 67, 8 9.) 


Cited in 20 Wash. 52; 21 Wash. 319; 
22 Wash. 240; 23 Wash. 546; 26 Wash. 
75; 28 Wash. 196; 29 Wash. 255, 665; 32 
Wash. 88; 33 Wash. 570; 45 Wash. 4, 8; 
50 Wash. 506; 59 Wash. 99; 64 Wash. 59; 
78 Wash. 192; 94 Wash. 23. 


LIEN.— Laws of 1877, page 66, section 
326, providing that parties may continue 
the lien ef a judgment before the expira- 
tion of the five-year period, was repealed 
by the code of 1881: Tacoma Nat. Bank 
v. Sprague, 33 Wash. 285, 74 Pac. 393. 

This act is constitutional as to limiting 
the time for the commencement and dura- 
tion of the lien of judgments upon con- 
tracts subsequently arising: Seattle Brew- 
ing & Malting Co. v. Donofrio, 59 Wash. 
98, 109 Pac. 335. 

This section providing that the lien of 
a judgment shall continue for five years 
from the date of rendition, and section 
458, providing that in case of appeal to 
the supreme court the date of the final 
judgment in the supreme court shall be 
the time from which said five years shall 
commence to run, are impliedly repeated 
by sections 459—461: Seattle Brewing & 
Malting Co. v. Donofrio, 59 Wash. 98, 
109 Pac. 335. 


Judgments Which Create Liens: 
Remington’s Digest, Judgm., § 238; Phil- 
brick v. Andrews, 8 Wash. 7, 35 Pac. 
358; Clallam County v. Hall, 23 Wash. 
85, 62 Pac. 443. 

The possessory right which the locator 
of a mining claim has under Revised 
Statutes of the United States, section 
2322, is not such an interest as will sup- 
port the lien of a general judgment with- 
in the meaning of this section: Phoenix 
Min. & Mill Co. v. Scott, 20 Wash. 48, 
54 Pac. 777. 


Transcript or Abstract: See Kemington’s 
Digest, Judgm., § 240; Lamey v. Coffman, 
11 Wash. 301, 39 Pac. 682; Fuller & Co. 
v. Hull, 19 Wash. 400, 53 Pac. 666; Mur- 
ray v. Briggs, 29 Wash. 245, 69 Pac. 
165. 


See 


Commencement of Lien, in General: 
See Remington's Digest, Judgm., § 241; 
Hays v. Miller, 1 W. T. 143; Shumway 
v. Orchard, 12 Wash. 104, 40 Pac. 634; 
Fuller & Co. v. Hull, 19 Wash. 400, 53 
Pac. 666; Quareles v. Seattle, 26 Wash. 
226. 66 Pac. 389; State ex rel. Brown v. 
Brown, 31 Wash. 397, 72 Pac. 86, 62 
L. R. A. 974: Whitworth v. McKee, 32 
Wash. 83, 72 Pac. 1046. 


—— Judgment Nunc Pro Tune: See 
Remington's Digest, Judgm., § 242; Hays 
v. Miller, 1 W. T. 143. 
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Property or Interest Affected, and Ex- 
tent of Lien — Nature of Property: 
See Kemington’s Digest, Judgm., § 243; 
Traders’ Nat. Bank of Spokane v. Schorr, 
20 Wash. 1, 54 Pac. 543, 72 Am. St. 
Rep. 17. 


—— Estate or Interest of Judgment 
Debtor: See Remington’s Digest, Judgm., 
$ 244; Book v. Willey, 8 Wash. 267, 35 
Pac. 1098; Dawson v. McCarty, 21 Wash. 
314, 57 Pac, 816, 75 Am. St. Rep. 841; 
Phoenix Min. ete. Co. v. Scott, 20 Wash. 
48, 54 Pac. 777; Woodhurst v. Cramer, 
29 Wash. 40, 69 Pac. 501; Searle v. Bird, 
94 Wash. 21, 161 Pac. 838. 


Property Fraudulently Conveyed: See 
Remington’s Digest, Judgm., § 245; Saw- 
telle v. Weymouth, 14 Wash. 21, 43 Pac. 
1101; Preston-Parton Mill Co. v. Dexter 
Horton & Co., 22 Wash. 236, 60 Pac. 
412, 79 Am. St. Rep. 928; Ruuth v. 
Morse Hardware Co., 74 Wash. 361, 133 
Pac. 587. 

Priorities Between Judgments: See 
Remington’s Digest, Judgm., § 246; Mayer 
v. Morgan, 26 Wash. 71, 66 Pace. 128; 
Danner v. Ritchie, 92 Wash. 344, 159 
Pac. 87. 


Priorities Between Judgment and Con- 
veyances— Prior Deed or Mortgage not 
Recorded: See Remington's Digest, 
Judgm., § 247; Goetzinger v. Rosenfeld, 
16 Wash. 392, 47 Pac. 882, 38 L. R. A. 
257; Dawson v. McCarty, 21 Wash. 314, 
57 Pac. 616, 75 Am. St. Rep. 841; Dow 
v. Ballard, 28 Wash. 87, 68 Pac. 176. 


Proceedings for Determination of 
Priority: See Remington’s Digest, Judgm., 
§ 249; Howard v. Devol, 15 Wash, 270, 
46 Pac. 235. 


Evidence: See Remington’s Digest, 
Judgm., § 250; Book v. Willey, 8 Wash. 
267, 35 Pac. 1098. 


Transfers of Property Subject to Lien: 
See Remington’s Digest, Judgm., § 250-1; 
Konnerup v. Milspaugh, 70 Wash. 415, 
126 Pac. 939. 

Fractions of day in computation of 
time for determination of priority 
of judgments. 2 Ann, Cas. 137. 

Lien of judgment as extending to 
interest of judgment debtor in land 
existing by virtue of executory 
contract of purchase: Ann. Cas. 
1914B, 978; L. B. A. 1915B, 340. 

Interest in real property undisclosed 
by record as subject to lien of 
docketed judgment. Ann. Cas. 
1912D, 988. 

Money decree for permanent ali- 
mony or separate maintenance as 
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lien on real property. 25 L. R. A. 
(N. 8.) 132; L. R. A. 19163, 631; 
9 Ann. Cas. 90; 18 Ann. Cas. 565; 
Ann. Cas. 1914D, 888. 


Deficiency judgment on execution sale 
as lien on property after con- 
veyance by judgment debtor dur- 
ing redemption period. 13 Ann. 
Cas. 320. 

Judgment lien against property of 
municipality. 4 Ann. Cas. 102. 
Priority to one of several equal 
judgments as acquired bv issuance 
of execution. Ann. Cas. 1917D, 

187; L. R. A. 1916D, 669. 

Priority of judgment lien as against 
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Prioritv of judgment over convey- 
ance made after beginning of term 
but prior to rendition of Judg- 
ment. 5 A. L. B. 1072; 38 I. R. 
A. 243. 

Priority as between purchase-money 
mortgage and pre-existing judg- 
ment against mortgagor. Ann. 
Cas. 19160, 949. 


Priority as between implied vendor's 
lien and judgment against pur- 
chaser. Ann. Cas. 1916D, 384. 

Waiver of lien of judgment by fil- 
ing claim against decedent’s estate 
as an unsecured one. 2 A. L. R. 
1132. 


unrecorded conveyance. 21 Ann. 
Cas. 864; 16 L. R. A. 668. 


§ 446. Clerk’s Record Index. 


It shall be the duty of the county clerk to keep a proper record in- 
dex, both direct and inverse, of any and all judgments, abstracts or 
transcripts of judgments in his office, and all renewals thereof, and such 
index shall refer to each party against whom the judgment is rendered 
-or whose property is affected thereby, [which index] together with the 
records of said judgments. shall be open to public inspection during regu- 
lar office hours. [Cf. 2 H. C., § 452; L. ’93, p. 66, 8 6.] 


§ 447. Assignment or Satisfaction, Filing—Notice. 

Any assignment or satisfaction of Judgment, or any certified tran- 
script of such assignment or satisfaction, may be recorded in any county 
auditor’s office, or county clerk’s office, in which the judgment is of rec- 
ord, and from the time of filing for record shall be notice of such assign- 


ment or satisfaction. [L. ’97, p. 10, §1.] 


Cited in 34 Wash. 514. 


ASSIGNMENT—Operation and Effect 
of Transfer in General: See Remington's 
Digest, Judgm., § 260; Lewis v. Third 


St. & Suburban R. Co., 26 Wash. 28, 


66 Pac. 100. 

Rights of Assignee in General: See 
Remington's Digest, Judym., § 261; Stur- 
giss v. Dart, 23 Wash. 244, 62 Pac. 858. 

Rights passing to assignee incident 
to assignment of judgment: 7 Ann. 
Cas. 423; 1 L. R. A. (N. 8.) 149. 


§ 448. Entries in Execution Docket. 


Lien of judgment as affected by its 
assignment. Ann, Cas. 1917C, 557. 


Validity and effect of partial assign- 
ment of judgment. Ann. Cas. 
1913 E, 843. 

Fffect of assignment of interest“ in 
judgment. Ann. Cas. 1912B, 525. 
Agreement for contingent fee as as - 
signment of interest in judgment. 

2 A. L. R. 454. 

Right of foreign executor or admin- 
istrator to assign judgment. 10 
A. L. R. 285. 


He shall leave space on the same page, if practicable, with each case, 
in which he shall enter, in the order in which they occur, all the pro- 
ceedings subsequent to the judgment in said case until its final satisfac- 
tion, including the time when and to what county the execution is issued, 
and when returned, and the return or the substance thereof. When the 
execution is levied on personal property which is returned unsold, the 
entry shall be: “‘levied (noting the date) on property not sold.’’ When 
any sheriff shall furnish the clerk with a copy of any levy upon real estate 
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on any judgment the minutes of which are entered in his execution 
docket, the entry shall be: levied upon real estate, noting the date, 
aud shall refer to the page upon the book of levies where the same is 
entered, as 1s hereinafter provided. When any execution issued to any 
other county 1s returned levied upon real estate in such county, the entry 
in the docket shall be, ‘‘levied on real estate of , in county,’’ 
noting the date, county, and defendants whose estate is levied upon; and 
when the money is made, or any part thereof, the amount and time when 
made shall be entered; also, when a writ of error has been taken, or 
the judgment is appealed, modified, discharged, or in any manner satisfied, 
the facts in respect thereto shall be entered. The parties interested may 
also assign or discharge such Judgment on such execution docket. When 
the judgment is fully satisfied in any way, the clerk shall write the word 
“satisfied,” in large letters across the face of the entry of such judgment. 
[L. 54, p. 174, § 237; Cd. 81, § 310; 2 H. C., § 451.] 
Cited in 112 Wash. 250. 


$ 449. Book of Levies. 


The clerk shall also keep in his office a well-bound book, to be called 
a book of levies, which shall be a public record, and open during the 
usual business hours to all persons desirous of inspecting the same, in 
which he shall enter all levies upon real estate in his county, when deliv- . 
ered to him by the sheriff, as provided by law. An alphabetical index 
shall be prefixed to the book of levies, containing the names of all persons 
upon whose real estate such levies have been made, and when such levies 
are discharged in any manner, an entry thereof shall be made in the 
margin of the book of levies where the levy is recorded. [L. 54, p. 174, 
§ 239; Cd. 81, § 313; 2 H. C., § 454. 


§ 450. Transcripts from Justices’ Courts. 


Any judgment of any justice of the peace of any county in this state, 
shall become a lien upon any real estate of the judgment debtor, and such 
as he may acquire in that county wherein said judgment was rendered 
by the filing of a duly certified transcript from the docket of said justice 
in the county clerk’s office of said county wherein said judgment was 
rendered, and upon such filing said Judgment shall become to all intents 
and purposes a judgment of said superior court of said county, said 
judgment of said justice of the peace shall become a lien upon the real 
estate of the Judgment debtor and such as he may acquire in any county 
other than that in which the same was rendered by the filing in the office 
of the county clerk of that county a duly certified abstract of the record 
of said judgment, from the office of the county clerk of that county in 
which the certified transcript of the said judgment of said justice of the 
peace was originally filed. [L. 93, p. 65, § 2.] 

Cited in 23 Wash. 545; 31 Wash. 363; Clerk of the superior court, it becomes, 
69 Wash. 110. in effect, a judgment of the superior 


ourt, and subject to direct attack there- 
Filing Transcript of Justice’s Judgment 3 N : 
8 ~_Under this section, n a v. Huff, 31 Wash. 360, 
when the judgment of a justice of the And : l 
peace is certified to the office of the na an execution against personal 
property may be issued out of a superior 
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court, upon such a judgment: Grant v. 
Cole, 23 Wash, 542, 63 Pac. 263. 


Effect of Failure to Record, Enter 
§ 451. 


ISSUBS, TRIAL AND JUDGMENT. 


[Nx III 


Judgment, or File Transcript: See Rem- 
ington’s Digest, Judgm., § 82-1; Doug- 
las v. Teller, 53 Wash. 695, 102 Pac. 761. 


Abstract of Judgment, Contents of. 


An abstract of a judgment as provided for in this chapter shall con- 


tain :— 


1. The name of the party or parties in whose favor the Judgment was 


rendered; 


2. The name of the party or parties against whom the judgment was 


rendered; 


3. The date of the rendition of the judgment; 
4. The amount for which the judgment was rendered, and in the fol- 


lowing manner, viz.: 
$—. [L. 93, p. 66, §3.] 
Cited in 23 Wash. 545. 


Recording and Docketing Judgment 
In General.— The provision that the ab- 
stract of judgment shall set forth the 
names, at length, of all the parties, 18 
merely a requirement that the names 
shall be stated as shown by the judg- 
ment entry, and has no other reference 
to the names of the parties: Lamey v. 
Coffman, 11 Wash. 301, 39 Pac. 682. 


Principal, $——-; interest, $——; costs, $——; total. 


It is necessary to include only the 
names of parties against whom a money 
judgment is rendered: Fuller & Co. v. 
Hull, 19 Wash. 400, 53 Pac. 666. 


The fact that the amount of costs te 
which a judgment creditor is entitled is 
not shown in the transcript filed in the 
county auditor’s office will not defeat 
the lien of the principal judgment itself: 
Lamey v. Coffman, 11 Wash. 301, 39 
Pac. 682. 


§ 452. Transcript of Justice’s Docket. 


A transcript of a judgment of a justice of the peace provided for by 
this chapter shall contain an exact copy of the judgment from the jus- 


tice’s docket. [L. 93, p. 66, § 4.] 


é 


§ 453. Entry of Abstract or Transcript of Judgment. 


It shall be the duty of the county clerk to enter in his execution 
docket any duly certified abstract or transcript of any judgment of any 
of the courts mentioned in this chapter, and he shall index the same in 
the same manner as judgments originally rendered in the superior court 


of the county of which he is clerk. 


Cited in 23 Wash. 545. 


§ 454, Satisfaction of Judgments. 


[L. 93, p. 66, 8 5. 


When any judgment shall be paid and satisfied, the satisfaction shall 
be noted upon the records thereof in the execution docket as satisfied. 
giving the date of such satisfaction, and when the same shall be signed 
by the judgment ereditor or his attorney the lien thereof against said real 


estate shall be satisfied and discharged. 


IL. 93, p. 66, 8 7. 


See infra, § 889, satisfaction of judgment against the state. 


Cited in 23 Wash. 545; 63 Wash. 232, 
242; 112 Wash. 250. 

PAYMENT, SATISFACTION AND DIS- 
CHARGE—Mode and Sufficiency of Pay- 
ment: See Remington’s Digest, Judgm., 
§ 268; Brown v. Kern, 21 Wash. 211, 57 
Pac, 798; Standard Furniture Co. v. Van 
Alstine, 31 Wash. 499, 72 Pac. 119. 


Evidence as to Payment: See Reming- 
ton’s Digest, Judgm., § 269; Edmunds v. 
Black, 15 Wash. 73, 45 Pac. 639; Gaffney 
v. Megrath, 23 Wash. 476, 63 Pac. 520. 

Operation and Effect of Satisfaction 
Guarantors and Sureties. See Reming- 
ton’s Digest, Judgm., § 270; Murray V. 
Meade, 5 5 Wash. 693, 32 Pac. 780; Hanna 
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v. Savage, 21 Wash. 555, 58 Pac. 1069; 
Siegley v. Nakata, 101 Wash. 73, 172 
Pac. 203. 
See, also, Larson v. Anderson, 108 
Wash, 157, 182 Pac. 957, 6 A. L. R. 621. 
Proceedings to Compel Satisfaction of 
Record: See Remington’s Digest, Judgm., 
$ 271; ne v. Votaw, 1 Wash. 70, 23 
Pac, 442. 


Proceedings to Enforce Judgment: See 


JUDGMENT LIENS. 
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Remington’s Digest, Judgm., § 263; Smith 
v. Smith, 18 Wash. 158, 51 Pae. 355; 
State ex rel. Porter v. Hendlee, 18 Wash. 
220, 51 Pac. 369; Lawrence v. Halverson, 
41 Wash. 534, 83 Pac. 889. 

Accepting note of third person by 
judgment creditor as extinguishing 
judgment. 19 Ann. Cas. 482. 

Effect on judgment of tender of 
amount due. Ann. Cas. 1916C, 536. 


§ 455. Satisfaction of Judgments of Federal Court—Penalty for Failure. 

When the amount due on any judgment is paid off or satisfied in full, 
the plaintiff, or those legally acting for him, must acknowledge satisfac- 
tion thereof in the margin of the record of the judgment, or by the 
execution of an instrument in writing referring to the judgment, ac- 
knowledged and filed in the office of the auditor or recorder in every 
county where the judgment is a lien. If he fail to do so within sixty 
days after having been requested in writing so to do, he shall forfeit to 
the defendant the sum of fifty dollars. [L. ’90, p. 98, §3; 2 H. C., § 458.) 


“Any judgment”: This section can apply only to judgments of the United States courts. 


§ 456. Existing Liens Continued. 
All judgments which are liens upon real estate by reason of their 


having been filed in any county auditor’s office, shall continue to be liens 
thereupon in the manner now provided by law. [L. 93, p. 67, §8.] 


§ 457. Interest on Judgments. 


Judgments hereafter rendered founded on ‘written contracts, provid- 
ing for the payment of interest until paid at a specified rate, shall bear 
interest at the rate specified in such contracts, not in any case, however, 
to exceed ten per cent per annum: Provided, that said interest rate is 
set forth in the judgment; and all other judgments shall bear interest at 


the rate of six per centum per annum from date of entry thereof. [L. 99, 
p. 129,§6. Cf. 2 H. C., §459; L. 95, p. 350, § 4.] 
Cited in 23 Wash. 417; 63 Wash. 290. Interest on judgments. 17 L. R. A. 


612. 
Liability of state to interest on 
judgment. Ann. Cas. 1914A, 363. 
Modification of judgment on appeal 


as affecting rightto interest. Ann. 
Cas. 1917C, 413. 


A decree of divorce, directing the hus- 
band to pay the wife a stated sum as 
her proportionate part of the community 
property and attorney’s fees, is a judg- 
ment, within this section, which draws 
interest from date: Smith v. Smith, 63 
Wash. 288, 115 Pac. 166. 


§ 458. Appeal Does not Suspend Lien. 


An appeal to the supreme court or stay of execution shall not affect 
any existing lien; and in all cases of an appeal the date of final judg- 
ment in the supreme court shall be the time from which said five years 
shall commence to run. Personal property shall only be held from the 
time it is actually levied upon. [Cf. 54, p. 175, 88 240, 241; L. ’60, p. 79, 
F319: Cd. 81, 8 322; 2 H. C., § 461.] 


Cited in 4 Wash, 762; 28 Wash. 196; 32 


| Suspension or Stay of Proceedings.— 
Wash, 88; 59 Wash. 100. 


Upon a foreclosure of a mortgage upon 
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Separate parcels of land, belonging to 
different persons, a suspension of the de- 
cree as to one tract, by vacation thereof 
and an appeal to the supreme court, does 


ISSUES, TRIAL AND JUDGMENT. 


[TITLE III 


not suspend it as to the other tract: 
Dalgardno v. Barthrop, 40 Wash. 191, 82 
Pac. 288. 


CHAPTER XVI. 
REVIVAL OF JUDGMENTS. 


§ 459. Judgment Lien Expires When. 
After the expiration of six years from the rendition of any judg- 
ment it shall cease to be a lien or charge against the estate or person of 


the judgment debtor. 


[L. ’97, p. 52, §1.] 


This and the next two sections are void as to existing contracts. 
For former laws see: L. 54, pp. 175, 176, 38 242, 243; L. 69, p. 79, 38 318, 320; 


Cd. 81, § 323; 2 H. C., § 462. 


Cited in 19 Wash. 207, 219; 21 Wash. 
400; 23 Wash. 411; 24 Wash. 48, 485; 38 
Wash. 627, 631; 39 Wash. 175, 219, 588; 
44 Wash. 159, 516; 59 Wash. 100; 78 Wash. 
190; 85 Wash. 17; 87 Wash. 325; 92 
Wash. 315; 95 Wash. 629. 

This act entitled “An act relating to 
the duration of judgments,” is not in- 
valid as embracing more than one sub- 
ject which is not expressed in its title: 
Bettman v. Cowley, 19 Wash. 207, 53 
Pac. 53, 40 L. R. A. 815. 


Unconstitutionality of This Act as to 
Judgments on Pre-existing Contracts: See 
Remington’s Digest, Judgm., §§ 264, 272; 
Bettman v. Cowley, 19 Wash. 207, 53 
Pac. 53, 40 L. R. A. 815; Lilly-Brackett 
Co. v. Sonneman, 50 Wash. 487, 97 Pac. 
505; Murne v. Schwabacher, 2 W. T. 130, 
3 Pac. 899; Palmer v. Laberee, 23 Wash. 
409, 63 Pac. 216; Denio v. Benham, 24 
Wash. 485,61 Pac. 749; Raught v. Lewis, 
24 Wash. 47, 63 Pac. 1104; Howard v. 
Ross, 38 Wash. 627, 80 Pac. 819, 3 Ann. 
Cas. 1146; Fischer v. Kittinger, 39 Wash. 
174, 81 Pac. 551; Williams v. Packard, 
39 Wash. 217, 81 Pac. 710; Gaffney v. 
Jones, 39 Wash. 587, 81 Pac. 1058; Kel- 
leher v. Wells, 87 Wash. 323, 151 Pac. 
823; Foley v. Kelleher, 92 Wash. 314, 


158 Pac. 982. 
Duration of Lien: See Remington’s Di- 
gest, Judgm., §251; Brier v. Traders’ 


Nat. Bank, 24 Wash. 695, 64 Pac. 831; 
Hardin v. Day, 29 Wash. 664, 70 Pac. 
118; Packwood v. Briggs, 25 Wash. 530, 
65 Pac. 846; Hewitt v. Root, 31 Wash. 
312, 71 Pae. 1021; Dalgardno v. Barthrop, 
40 Wash, 191, 82 Pac. 285; Meikle v. 
Cloquet, 44 Wash. 513, 87 Pac. 841; 
Hemen v. Rinehart, 45 Wash. 1, 87 Pac. 
953; Kelleher v. Wells, 87 Wash. 323, 
151 Pac. 823. 


ACTIONS ON JUDGMENTS—Persons 
Against Whom Action may be Brought: 
See Kemington’s Digest, Judgm., § 273; 
Olson v. Veazie, 9 Wash. 481, 37 Paec. 
677, 43 Am. St. Rep. 855; Bignold v. 
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Carr, 24 Wash. 413, 64 Pac. 519; Childs 
v. Blethen, 40 Wash. 340, 82 Pac. 405. 


Time to Sue and Limitations: See Rem- 


ington’s Digest, Judgm., 3 274; Burns v. 


Conner, 1 Wash. 6, 23 Pac. 836 (over- 
ruled); Citizens’ National Bank of Craw- 
fordsville v. Lucas, 26 Wash. 417, 67 
Pac. 252, 90 Am. St. Rep. 748, 56 L. R. 
A. 812; Bignold v. Carr, 24 Wash. 413, 64 
Pac. 519; Shephard v. Gove, 26 Wash. 
452, 67 Pac. 256; Cathcart v. Bryant, 
28 Wash. 31, 68 Pac. 171; Hinckley v. 
Seattle, 37 Wash. 269, 79 Pac. 779; State 
ex rel. Dyer v. Middle Kittitas Irr. 
Dist., 56 Wash, 488, 106 Pac. 203; Bur- 
man v. Douglas, 78 Wash. 394, 139 Pac. 
41; Johnson v. Great Northern Lumber 
Co., 85 Wash. 16, 147 Pac. 641. 


Pleading—Issues, Proof and Variance: 
See Remington’s Digest, Judgm., § 275; 
Bignold v. Carr, 24 Wash. 413, 64 Pac. 
519; Hotchkin v. Bussell, 46 Wash. 7, 
89 Pac. 183. 


FOREIGN JUDGMENTS—Jurisdiction: 
See Remington's Digest, Judgm., § 276; 
Aultman, Miller & Co. v. Mills, 9 Wash. 
68, 36 Pac. 1046. 


Leave to Sue: See Remington’s Digest, 
Judgm., §277; Weber v. Yancy, 7 Wash. 
84, 34 Pac. 473. 


Time to Sue and Limitations: See Rem- 
ington’s Digest, Judgm., § 278: Lake v. 
Steinbach, 5 Wash. 659, 32 Pac. 767; Weber 
v. Yancy, 7 Wash. 84, 34 Pac. 473: 
— v. Blethen, 40 Wash. 340, §2 Pac. 


Pleading — Complaint: See Remington’s 
Digest, Judgm., §279: Trowbridge v. 
Spinning, 23 Wash. 48, 62 Pac. 125, 83 
Am, St. Rep. 806, 54 L. R. A. 204. 

—— Answer: See Remington's Digest. 
Judgm., § 280; Lake v. Steinbach, 5 
Wash. 659, 32 Pac. 767; Aultman, Miller 
& Co. v. Mills, 9 Wash. 68, 36 Pac. 1046: 
Trowbridge v. Spinning, 23 Wash. 48, 6? 
Pac. 125, 83 Am. St. Rep. 608, 54 L. R. 
A. 204. 


l 
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Issues, Proof and Variance: Sce 
Remington’s Digest, Judgm., § 281; Ritchie 
v. Carpenter, 2 Wash. 512, 28 Pac. 380, 
26 Am. St. Rep. 877. 

Evidence—Presumptions and Burden of 
Proof: See Remington’s Digest, Judgm., 
§ 281-1; Kline Bros. & Co. v. North Coast 
Fire Ins. Co., 80 Wash. 609, 142 Pac. 7. 
Admissibility: See Remington's 
Digest, Judgm., § 282; Kentzler v. Kentz- 
ler, 3 Wash. 166, 28 Pac. 370, 28 Am. St. 
Rep. 21; Cunningham v. Spokane Hy- 
draulic Co., 18 Wash. 524, 52 Pac. 235; 
Cunningham v. Spokane Hydraulic Min. 
Co., 20 Wash. 450, 55 Pae. 756, 72 Am. 
St. Rep. 113. | 


Weight and Sufficiency: See Rem- 
ington’s Digest, Judgm., § 283; Ritchie v. 


Carpenter, 2 Wash. 512, 28 Pac. 380, 26 


Am. St. Rep. 877; Aultman, Miller & Co. 
v. Mills, 9 Wash. 68, 36 Pac. 1046; Trow- 


bridge v. Spinning, 23 Wash. 48, 62 Pac. 


125, 83 Am. St. Rep. 806, 54 L. R. A. 
204. 

Trial: See Remington’s Digest, Judgm., 
$ 284; Clark v. Eltinge, 38 Wash. 376, 
80 Pac. 556, 107 Am. St. Rep. 858. 

Interest: See Remington's Digest, 
Judgm., § 285; Olson v. Veazie, 9 Wash. 
481, 37 Pac. 677, 43 Am. St. Rep. 855. 


New promise or part payment as 
effecting revival of judgment after 
bar of statute of limitations. 9 
Ann. Cas. 254; 8 L. R. A. (N. 8.) 
440. 


§ 460. Proceedings for Extension Denied. 
No suit, action, or other proceedings shall ever be had on any judg- 


ment rendered in the state of Washington by which the lien or duration 
of such judgment, claim or demand, shall be extended or continued in 
force for any greater or longer period than six years from the date of 
the entry of the original judgment. [L. 97, p. 52, § 2.] 


Cited in 37 Wash. 270; 39 Wash. 219; of six years, as in the case of other 
50 Wash. 488, 489; 59 Wash. 100; 78 Wash. judgment liens: Hinckley v. Seattle, 3/ 
190; 85 Wash. 17; 87 Wash. 325; 92 Wash. Wash. 269, 79 Pac. 779. 


315. This section does not prohibit actions 

A street assessment lien being subject on domestic judgments, which may be 
to the statute of limitations, a judgment commenced within six years: Lilly- 
therefor becomes inoperative for any pur- Brackett Co. v. Sonnemann, 50 Wash, 
pose, under this section, after the lapse 487, 97 Pac. 505. 


§ 461. Exceptions. 


When the lien of any judgment, as specified in section 459, has run 
six years, or its duration will be less than one year by reason of this 
act, then the lien of such judgment shall continue for one year from and 
after the taking effect of this act. [L. 97, p. 52, §3.] 

“This act” took effect June 9, 1897. 
Cited in 21 Wash. 400; 37 Wash. 270; 59 Wash. 100; 85 Wash. 17. 


§ 462. Revival—Procedure. l 


If any judgment shall remain unsatisfied in whole or in part, at the 
end of five years after the date of its rendition, the lien thereof may be 
revived and continued, as in this section provided : | 
| (1) The judgment creditor, his assignee, or the party to whom said 
judgment is due and payable, shall file a motion with the clerk of the 
court where judgment is entered, to revive and continue the lien of the 
same, with leave to issue an execution. The motion shall state the names 
of the parties to the judgment, the date of its entry, the amount claimed 
to be due thereon, or the particular property, of which the possession was 
thereby adjudged to such party, remaining undelivered. The motion shall 
be subscribed and verified in the same manner as an original complaint. 

(2) At any time after filing such motion, the party may cause notice 
to be served on the judgment debtor in like manner and with lke effect 
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as a Summons; sald notice shall be attached to a copy of said motion, by 
the clerk of the court, and be served by the sheriff or other officer as 
an original summons. It shall cite the judgment debtor to appear and 
show cause why the said motion should not be allowed. The time in 
which the judgment debtor shall be required to appear, shall be the same 
as is prescribed for answer to a complaint, and the law applicable to ser- 
vice of a summons, shall apply to the service of such notice. In case the 
judgment debtor be dead, the notice may be served upon his legal rep- 
resentatives. | 

(3) The judgment debtor, or in case of his death, his representatives, 
may file an answer or demurrer to such motion within the time allowed 
by law to answer a complaint, alleging any defense to such motion which 
may exist. If no answer be filed within the time prescribed, the motion 
shall be allowed as of course. The moving party may demur or reply to 
the answer. The pleadings shall be subscribed and verified, and the pro- 
ceedings concluded as in original actions. 

(4) The word ‘‘representatives,’’ in this section shall be deemed to in- 
clude any or all of the persons in whose possession property of the judg- 
ment debtor may be which is liable to be taken and sold or delivered 
in satisfaction of the execution, and not otherwise. | 

(5) The order shall specify the amount due upon such unsatisfied 
judgment for which execution is to issue, or the particular property, pos- 
session of which is to be delivered; it shall be entered in the journal and 
docket as a judgment, and a final record shall be made of the proceedings 
in the same manner as a judgment. [Cd. 81, § 323; 2H. C., § 462.] 


This and the next section were repealed by L. 97, p. 53, § 4, but are retained, as the 
repeal did not affect any existing contract obligations or judgments recovered thereon. 
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Motions to Revive Judgment: See Rem- 
ington’s Digest, Judgm., § 266; Denio vV. 
Benham, 24 Wash. 485, 64 Pac. 794; 
Burns v. Conner, 1 Wash. 6, 23 Pac. 836; 
State ex rel. Quincy v. Collins, 31 Wash. 


Operation and Effect of Revival: See 
Remington's Digest, Judgm., § 267; Palmer 
v. Laberee, 23 Wash. 409, 63 Pac. 216: 
Brier v. Traders’ Nat. Bank, 24 Wash. 
695, 64 Pac. 831. 


564, 72 Pac. 98; Tacoma Nat. Bank v. 
Sprague, 33 Wash. 285, 74 Pac. 393. 

Defenses or Grounds for Opposition to 
Revival: See Remington’s Digest, Judgm., 
§ 266-1; Waterman v. Bash, 46 Wash. 
212, 89 Pae. 536. 

Actions to Revive Judgment: See Rem- 
ington’s Digest, Judgm., § 266-2; Meikle 
v. Cloquet, 44 Wash, 513, 87 Pac. 841. 


§ 463. Proof for Revival—No Revival After Six Years. 


Such motion shall not be granted unless it be established by oath of 
the party, or other satisfactory proof, that the judgment, or some part 
thereof, remains unsatisfied. The order of the court granting such leave 
shall operate as a revival of the judgment for the amount found due at 
the time of such revival, and the same shall be and continue a lien upon 
real estate of the judgment debtor for a period of five years from and 
after the date of such order, in like manner with the original judgment: 
Provided, that a transcript thereof shall, within twenty days, be filed in 
the office of the county auditor of the county where the lands lie of such 
judgment debtor, or said len shall be suspended till such transcript be 
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Effect upon existing judgment lien 
of proceedings to renew, revise or 
extend the judgment. 53 L. R. A. 
702, 

Service of notice in proceedings for 
revival of judgment. 37 L. R. A. 
(N. 8.) 1162. 


Cuar. XVI] VACATION AND MODIFICATION OF JUDGMENTS. 464 


filed. Revived judgments shall bear the same interest and be in all re- 
spects similar to original Judgments as to lien and enforcement of collec- 
tion: Provided, however, That no judgment shall be revived or continued 
unless proceedings for such revival or continuance shall be commenced 
within six years after the date of its rendition: Provided further, that 
this act shall not apply to any judgment now in existence until one year 
from the time this act takes effect. [L. 91, p. 165, §1; 2 H. C., § 463.] 
See notes to last section. 


Time for Revival and Limitations: See 317, 71 Pac. 1018: Tacoma Nat. Bank v. 
ager Digest, Judgm., § 265; Sears Sprague, 33 Wash. 285, 74 Pac. 393; 


Kilbourne, 28 Wash. 194, 68 Pac. 450; Gaffney v. Jones, 44 Wash. 158, 87 Pac. 
Harthrop v. Tucker, 29 Wash. 666, 70 114. 


rac Hayton v. Beason, 31 Wash. 


CHAPTER XVII. 
VACATION AND MODIFICATION OF JUDGMENTS. 


§ 464. Causes for Vacation or Modification of Judgments. 


The superior court in which a judgment has been rendered, or by 
which or the judge of which a final order has been made, shall have 
power, after the term [time] at which such judgment or order was made, 
to vacate or modify such judgment or order :— 

1. By granting a new trial for the cause, within the time and in the 
manner, and for any of the causes prescribed by the sections relating to 
new trials; 

2. By a new trial granted in proceedings against defendant, served by 
publication only as prescribed in section 235; 

3. For mistakes, neglect, or omission of the clerk, or irregularity in 
obtaining the judgment or order; 

4. For fraud practiced by the successful party in obtaining the judg- 
ment or order; 

5. For erroneous proceedings against a minor [or] person of unsound 
mind, when the condition of such defendant does not appear in the record, 
nor the error in the proceedings; 

6. For the death of one of the parties before the judgment in the action; 

7. For unavoidable casualty or misfortune preventing the party from 
prosecuting or defending; 

8. For error in a Judgment shown by a minor, within twelve months 
after arriving at full age. [L. 75, p. 20, §1; Cd. ’81, § 436; 2 H. C., 
$ 1393.) 

See supra, § 235, relief in cases where personal service not had. 


See supra, § 303, relief from judgments, etc. 
See supra, § 398 et seq., new trials. 


Cited in 5 Wash, 302; 7 Wash. 482; 8 43, 44; 56 Wash. 151; 57 Wash. 177; 58 
Wash. 594; 10 Wash. 271, 311. 646, 675; Wash. 582; 59 Wash. 200; 67 Wash. 472; 
13 Wash. 675; 17 Wash. 357, 566; 21 Wash. 68 Wash. 348; 70 Wash. 348, 349; 74 
161, 433, 482, 639, 675; 22 Wash. 251, Wash. 643; 79 Wash. 489; 81 Wash. 140; 
499 23 Wash. 247; 24 Wash. 98; 25 Wash. 83 Wash. 63, 86, 87; 84 Wash. 399, 400; 
470, 573, 655, 659, 670; 28 Wash. 128, 87 Wash. 550, 551, 552, 556; 101 Wash. 
301; 31 Wash. 59; 32 Wash. 160, 174; 138, 139, 141; 107 Wash. 33; 109 Wash. 
34 Wash. 307; 35 Wash. 115; 37 Wash. 129, 163, 234, 235. 


437; 39 Wash. 680, 681; 43 Wash. 511; OPENING OR SETTING ASIDE DE- 
$5 Wash. 264; 48 Wash. 430; 50 Wash. FAULT—Nature and Scope of Remedy: 
177; 52 Wash. 39; 53 Wash. 419; 55 Wash. See Remington’s Digest, Judgm., § 35; 
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Belles v. Carroll, 6 Wash. 131, 32 Pac. 
1060; Barker v. Seattle, 97 Wash. 511, 
166 Pac. 1143. 


Discretion of Court: See Remington’s 
Digest, Judgm., § 36; Spokane Falls v. 
Curry, 2 Wash. 541, 27 Pac. 477; Haynes 
v. Schwartz Co., 5 Wash. 433, 32 Pac. 
220; Hull v. Vining, 17 Wash. 352, 49 
Pac. 537; Titus v. Larsen, 18 Wash. 145, 
51 Pac. 351; Everett Produce Co. v. 
Smith Bros., 40 Wash. 566, 82 Pac. 905, 
111 Am. St. Rep. 979, 5 Ann. Cas. 798, 
2 L. R. A. (N. S.) 331; Hays v. Peavey, 
54 Wash. 78, 102 Pac. 889; Starr v. Long 
Jim, 52 Wash. 138, 100 Pac. 194; Spoar 
v. Spokane Turn-Verein, 64 Wash. 208, 
116 Pac. 627; Swasey v. Mikkelsen, 65 
Wash. 411, 18 Pac. 308; Hays v. Mer- 
cantile Investment Co., 73 Wash. 586, 
132 Pac. 406; Richman v. Wenaha Co., 
74 Wash. 370, 133 Pac. 467; Frieze v. 
Powell, 79 Wash. 483, 140 Pac. 690; Hazel- 
tine v. Rockey, 90 Wash. 248, 155 Pac. 1056; 
Cammarano v. Longmire, 99 Wash. 360, 
169 Pac. 806. 


See, also, State ex rel. Kiggins v. Had- 
ley, 104 Wash. 648, 177 Pac. 655. 


Judgments Which may be Opened or 
Set Aside: See Remington's Digest, 
Judgm., 5 37; Metler v. Metler, 32 Wash. 
494, 73 Pac. 535; Twigg v. James, 37 
Wash, 434, 79 Pac. 959; Jordan v. Hutch- 
inson, 39 Wash. 373, 81 Pac. 867. 

The remedy of the grantee of a judg- 
ment debtor, whose land has been sold 
under a void judgment against his 
grantor, is not by bringing proceedings 
to vacate the judgment under section 464 
et seq, but is governed by section 785 
et seq., which authorize actions to re- 
cover possession of real estate and to 
quiet title thereto: Krutz v. Isaacs, 25 
Wash. 566, 66 Pac. 141. 

Invalidity of Judgment: See Reming- 
ton’s Digest, Judgm., §38; Hole v. Page, 
20 Wash. 208, 54 Pac. 1123; Hays v. 
Peavey, 54 Wash. 78, 102 Pac. 889; 
Macario v. Alaska Gastineau Min. Co., 
96 Wash. 458, 165 Pac. 73, L. R. A. 
1917E, 1152. 

See, also, Rowe v. Silbaugh, 107 Wash. 
018, 182 Pac. 576. 


Excuses for Default—In General: See 
Remington’s Digest, Judgm., § 40; Jordan 
v. Hutchinson, 39 Wash. 373, 81 Pac. 
867; Warner v. Miner, 41 Wash. 98, 82 
Pac. 1033; Moody v. Reichow, 38 Wash. 
393, 80 Pac. 461. 

—— Mistake, Excusable Neglect or In- 
advertence: See Remington's Digest, 
Judgm., §41; Myers v. Landrum, 4 Wash. 
762, 31 Pac. 33; Bast v. Hysom, 6 Wash. 
170, 32 Pac. 997; Hull v. Vining, 17 
Wash. 352, 49 Pac. 537; Titus v. Larsen, 


18 Wash. 145, 51 Pac. 351; Kain v. 
Sylvester, 62 Wash. 151, 113 Pae. 573; 


Swasey v. Mikkelsen, 60 Wash. 411, 118 
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Pac. 308; Paltro v. Gavenas, 97 Wash. 
327, 166 Pac. 1156. 


See, also, Mount Vernon Nat. Bank ». 
First Nat. Bank, 104 Wash. 107, 176 Pac. 
13. 


——— Mistake or Negligence of Counsel 
as to Time of Appearance: See Reming- 
ton’s Digest, Judgm., § 42; Reitmeir v. 
Siegmund, 13 Wash. 624, 43 Pac, 875; 
Dalgardno v. Trumbull, 25 Wash. 362, 
65 Pac. 528; Coleman v. Security Sav. 
Soc., 57 Wash. 675, 107 Pac. 842. 


Failure to Reach Courthouse in 
Time: See Remington’s Digest, Judgm., 
§43; Bank of Commerce v. Warren, 8 
Wash. 477, 36 Pac. 440. 


Absence of Party or Counsel: See 
Remington’s Digest, Judgm., § 44; San- 
born v. Centralia Furniture Mfg. Co., 5 
Wash. 150, 31 Pac. 466; Ramey v. Smith, 
56 Wash. 604, 106 Pac, 160. 


Agreement or Settlement With 
Plaintiff or Counsel: See Remington's Di- 
est, Judgm., § 45; McBride v. McGinley, 
1 Wash, 573, 72 Pac. 105; Twigg ~. 
James, 37 Wash. 434, 79 Pac. 959. 


Irregularities or Defectes in Pro- 
ceedings on Default: See Remington’s Di- 
gest, Judgm., § 45-1; Stark Brothers “. 
Royce, 44 Wash. 287, 87 Pac. 340. 


AMENDMENT, CORRECTION AND 
REVIEW IN SAME COURT—Authority 
of Court: See Remington’s Digest, Judgm., 
$ 84; Hawks v. Votaw, 1 Wash. 70, 23 
Pac. 442; Burnham v. Spokane Mercan- 
tile Co., 18 Wash. 207, 51 Pav. 363; Coyle 
v. Seattle Elec. Co., 31 Wash. 181, 71 
Pac. 733; Sivyer v. Lawyer, 25 Wash. 
360, 65 Pac. 529; O’Bryan v. American 
Inv. & Imp. Co., 50 Wash. 371, 97 Pac. 
241; State ex rel. McConihe v. Steiner, 
58 Wash. 578, 109 Pac. 57; Okazaki V. 
Sussman, 79 Wash. 622, 140 Pac. 904; 
Forsyth v. Dow, 81 Wash. 137, 142 Par. 
490; State ex rel. Lundin v. Superior 
Court, 90 Wash. 299, 155 Pac. 1041; 
Shaughnessy v. Northland Steamship Co., 
94 Wash. 325, 162 Paec. 546, Ann. Cas. 
19188, 655; McCaffrey v. Snapp, 95 
Wash. 202, 163 Pac. 406; Litzell v. Hart, 
96 Wash. 471, 165 Pc. 393; State ex rel. 
Northern Pac. R. Co. v. Superior Court, 
101 Wash. 144, 172 Pac. 336. 


Judgments Which may be Amended or 
Corrected: See Remington's Digest, 
Judgm., 5 85; Bell v. Waudby, 7 Wash. 
203, 34 Pac. 917; State ex rel. Wolfer. 
man v. Superior Court, 8 Wash. 591, 30 
Pac, 443; State ex rel. Rucker v. Su 
perior Court, 18 Wash. 227, 51 Pae. 360; 
State ex rel. Brown v. Brown, 31 Wash. 
397, 72 Pac. 86, 62 L. R. A. 974; Stark 
Brothers v. Royce, 44 Wash. 287, 87 Pace. 
340; O'Bryan v. American Inv. & Imp. 
Co., 50 Wash. 371, 97 Pac. 241; Wiggins 
v. Shaw, 99 Wash. 408, 169 Pac. 5953. 
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Nature of Errorsor Defects—Provisions 
of Judgment not Conforming to Decision: 
See Remington’s Digest, Judgm., §§ 86— 
89; Hale v. Finch, 1 W. T. 517; Seattle 
& M. R. Co. v. Johnson, 7 Wash. 97, 34 
Pac. 567; Tacoma Lumber & Mfg. Co. v. 
Wolff, 7 Wash. 478, 35 Pae. 115, 755; 
McCaffrey v. Snapp, 95 Wash. 202, 163 
Pac. 406; Litzell v. Hart, 96 Wash, 471, 
165 Pac. 393. 

Persons Entitled to Apply: See Rem- 
ington’s Digest, Judgm., §90; State ex 
rel, Dodge v. Langhorne, 12 Wash. 588, 
41 Pac. 917; Litzell v. Hart, 96 Wash. 
471, 165 Pac. 393. 

Notice of Application and Proceedings: 
see Remington’s Digest, Judgm., 33 91, 
91.1; Griffith v. Maxwell, 19 Wash. 614, 
54 Pae. 35; Litzell v. Hart, 96 Wash. 471, 
165 Pac. 393. 

Allowing Amendment Nunc Pro Tunc: 
See Remington’s Digest, Judgm., § 92; 
Hays v. Miller, 1 W. T. 143; Schulze v. 
Oregon R. & Nav. Co., 41 Wash. 614, 84 
Pac. 587. 


Writ of Error Coram Nobis: See Rem- 
ington’s Digest, Judgm., §93; State ex 
rel. Davis v. Superior Court, 15 Wash. 
339, 46 Pae. 399. 


OPENING OR VACATING — Nature 
and Scope of Remedy: See Remington's 
Digest, Judgm., § 94; Sturgiss v. Dart, 23 
Wash. 244, 62 Pac. 858; Dane v. Daniel, 
28 Wash. 155, 68 Pac. 446. 


Existence of or Resort to Other Rem- 
edy: See Remington’s Digest, Judgm., 
$95; Krutz v. Isaacs, 25 Wash. 566, 66 
Pac. 141; Griffith v. Maxwell, 25 Wasb. 
658, 66 Pac. 106; State ex rel. Twigg v. 
Superior Court, 34 Wash. 643, 76 Pac. 
282; Ellis v. Moon, 40 Wash. 114, 82 
Pac. 186. 

Authority of Court—In General: See 
Kemington’s Digest, Judgm., § 96; State 
ex rel, Cougill v. Sachs, 3 Wash. 691, 29 
Pac. 446; State ex rel. Rucker v. Superior 
Court, 18 Wash. 227,51 Pac. 365; Shepard 
v. Gove, 26 Wash. 452, 67 Pac. 206; 
Dane v. Daniel, 28 Wash. 155, 68 Pac. 
446; Fisher v. Puget Sound Brick ete. 
Co., 34 Wash. 578, 76 Pac. 107. 


— After the Term: See Remington's 
Digest, Judgm., §97; Hancock v. Stewart, 
1 W. T. 323; State ex rel. Boyle v. Su- 
perior Court, 19 Wash. 128, 52 Pac. 1013, 
67 Am. St. Rep. 724. 


Discretion of Court: See Remington’s 
Digest, Judgm., §99; Livesley v. O’Brien, 
6 Wash. 553, 34 Pac. 134; McDougall v. 
Walling, 21 Wash. 478, 58 Pac. 669, 75 
Am. St. Rep. 849; McCord v. McCord, 24 
Wash. 529, 64 Pac. 748; Bozzio V. 


Vaglio, 10 Wash. 270, 3S Pac. 1042; Klein. 


v. Wandschneider, 14 Wash. 257, 44 
Pac. 272; State ex rel. Rucker v. Superior 
Court, 18 Wash. 227, 51 Pac. 365; Wilson 
v. Seattle Dry Dock etc. Co., 26 Wash. 
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297, 66 Pac. 384; Anderson v. Shields, ol 
Wash. 463, 99 Pac. 24; Molloy v. Union 
Transfer, Moving & Storage Co., 60 
Wash. 331, 111 Pac. 160. 


See, also, Mount Vernon Nat. Bank v. 
First Nat. Bank, 104 Wash. 107, 176 Pac. 
13. 


Judgments Which may be Opened or 
Vacated: See Remington’s Digest, Judgm., 
$$ 100, 100-1; Balfour-Guthrie Inv. Co. 
v. Geiger, 20 Wash. 579, 56 Pac. 370; 
Winstone v. Winstone, 40 Wash. 272, 82 
Pac. 268; Stark Brothers v. Royce, 44 
Wash. 287, 87 Pac. 340; MeKeever's 
Estate, In re, 48 Wash. 429, 93 Pae. 916. 

Order approving account: Johnston's Es- 
tate, In re, 107 Wash. 25, 181 Pac. 209. 

Order appointing guardian: Mayer v. 
Rice, 113 Wash. 144, 193 Pac. 723. 


Operation and Effect—In General: See 
Remington’s Digest, Juagm., § 131; Ben- 
ney v. Clein, 15 Wash. 281, 46 Pac. 1037; 
Molloy v. Union Transfer Moving & 
Storage Co., 60 Wash. 331, 111 Pac. 160. 


As Bar to Subsequent Proceed- 
ings: See Remington’s Digest, Judgm., 
§132; Burnham v. Spokane Mercantile 
Co., 18 Wash. 207, 51 Pac. 363; Wilson 
v. Seattle Dry Dock ete. Co., 26 Wash. 
297, 66 Pac. 384; Chezum v. Claypool, 22 
Wash. 498, 61 Pac. 157; McCord v. Me- 
Cord, 24 Wash. 529, 64 Pac. 748; In re 
Lamona’s Estate, 29 Wash. 394, 69 Pac. 
1093; Clein v. Wandschneider, 14 Wash. 
257, 44 Pac. 272; Sturgiss v. Dart, 20 
Wash. 244, 62 Pac. 858; Pierce County v. 
Bunch, 49 Wash. 599, 96 Pac. 164; Bunch 
v. Pierce County, 53 Wash. 298, 101 
Pac. 874; Meisenheimer v. Meisenheimer. 
55 Wash. 32, 104 Pac. 159, 133 Am. St. 
Rep, 1005; Flueck v. Pedigo, 55 Wash. 
646, 104 Pac. 1119; Newell v. Young, 99 
Wash. 286, 109 Pac. 801; Roylan v. Bock, 
60 Wash. 423, 111 Pac. 454; Wagner v. 
Northern Life Ins. Co., 70 Wash. 210, 
126 Pac. 434, 44 L. R. A. (N. S.) 338; 
Kelley v. Sakai, 72 Wash, 364, 130 Pac. 
503; State ex rel. Northern Pac. R. 
Co. v. Superior Court, 101 Wash. 133, 172 
Fac, 336. 

See, also, Stolze v. Stolze, 111 Wash. 
398, 191 Pac. 641. 


Vacation of Order or Reinstatement 
of Judgment: See Remington’s Digest, 
Judgm., 3 133; Mason v. McLean, 6 
Wash. 31, 32 Fac. 1006; Chehalis County 
v. Ellingson, 21 Wash. 638, 59 Pac. 485. 

SUBDIVISION 1—Want of Jurisdiction 
—In General: See Remington’s Digest, 
Judgm., §101; Dane v. Daniel, 28 Wash. 
155, 68 Pac. 446; State v. Washington 
Dredging ete. Co., 43 Wash. 504, 86 Pace. 

6. 

—— Want of or Defects in Process, 
Service or Notice: See Remington’s Di- 
gest, Judgm., § 102; Wheeler v. Moore, 10 


425 


464 


Wash. 309, 38 Pac. 1053; Dane v. Daniel, 
28 Wash. 155, 68 Pac. 446; Sellers vV. 
Pacific Wrecking ete. Co., 34 Wash. 111, 
34 Pac. 1056; Snider v. Bedere, 39 Wash. 
130, 81 Pac. 302; Peterson v. Lara, 
46 Wash. 448, 90 Pac. 596; Stevens V. 
Doohen, 50 Wash. 145, 96 Pac. 1032; 
State ex rel. Pacific Loan & Investment 
Co. v. Superior Court, 84 Wash. 392, 
146 Pac. 834. 


See, also, State ex rel. Dunham v. Su- 


perior Court, 106 Wash. 507, 180 Paec. 
481; Burns v. Stolze, 111 Wash. 392, 191 
Pac. 642. | 


Falsity of Return or Proof of Ser- 
vice: See Remington’s Digest, Judgm., 
$ 103; State ex rel. Boyle v. Superior 
Court, 19 Wash. 128, 52 Pac, 1013, 67 
Am, St. Rep. 724; Sturgiss v. Dart, 23 
Wash. 234, 62 Pac. 858. 


Unauthorized Appearance: See 
Remington’s Digest, Judgm., § 104; Asb- 
craft v. Powers, 22 Wash. 440, 61 Pac. 
161. 


Errors and Irregularities—In General: 
See Remington’s Digest, Judgm., 3 105; 
Sears v. Seattle Consol. St. R. Co., 7 
Wash, 286, 34 Pac. 918; State ex rel. 
Hennessy v. Huston, 32 Wash, 154, 72 
Pac. 1015. 


Errors of Law: See Remington’s 
Digest, Judgm., § 106; Dickson v. Mathe- 
son, 12 Wash. 196, 40 Pac. 725; Kuhn v. 
Mason, 24 Wash. 94, 64 Pac. 182; Barker’s 
Estate, In re, 33 Wash. 79, 73 Pac. 796; 
Snohomish Land Co. v. Blood, 40 Wash. 
626, 82 Pac. 933; Little Bill v. Dyslin, 51 
Wash. 675, 99 Pac. 1026; Warren v. 
Hershberg, 52 Wash. 38, 100 Pac, 149; 
McElroy v. Hooper, 70 Wash. 347, 126 
Pac. 925; Morgan v. Williams, 77 Wash. 
343, 137 Pac. 476; Paich v. Northern Pac. 
R. Co., 82 Wash. 581, 144 Pac. 919. 


Irregularities in Proceedings Be- 
fore Judgment: See Remington’s Digest, 
Judgm., §108; State ex rel. Grady v. 
Lockhart, 18 Wash. 531, 52 Pac. 315; 
Lamona v. Cowley, 31 Wash. 297, 71 
Pac. 1040. 
Irregularities in Entry of Judg- 
ment: See Remington’s Digest, Judgm., 
$ 109; Tacoma Lumber etc. Co. v. Wolff, 
7 Wash. 478, 35 Pac. 115; Port Townsend 
Nat. Bank v. Weymouth, 11 Wash. 412, 
39 Pac. 648; Fisher v. Puget Sound Brick 
etc. Co., 34 Wash. 578, 76 Pac. 107. 

See, also, Johnston’s Estate, In re, 107 
Wash. 25, 181 Pac. 209; Rogers v. Savage, 
112 Wash. 246, 192 Pac. 13. 


Absence of Counsel: See Remington’s 
Digest, Judgm., §111; Bozzio v. Vaglio, 
10 Wash. 277, 38 Pac. 1042. 

Disability of Party: See Remington’s 


Digest, Judgm., §111-1; Morrison vV. 
Steenstra, 45 Wash. 175, 88 Pac, 104. 


ISSUES, TRIAL AND JUDGMENT. 


{Titre III 


See, also, Gordon v. Hillman, 109 Wash. 
223, 186 Pac. 651. 


Surprise and Inadvertence: See Rem- 
ington’s Digest, Judgm., §112; O'Toole 
v. Phoenix Ins. Co., 39 Wash. 688, 82 
Pac. 175; Little Bill v. Dyslin, 51 Wash. 
675, 99 Pac. 1026; Green v. Russell, 71 
Wash. 379, 128 Pac. 645. 


Newly Discovered Evidence: See 
Remington’s Digest, Judgm., 8112-1; 
Denny-Renton Clay & Coal Co. v. Sartori, 
87 Wash. 545, 151 Pac. 1088. 


SUBDIVISION 3—Mistake: See Rem- 
ington’s Digest, Judgm., §110; Northern 
Pac. ete. R. Co. v. Black, 3 Wash. 327, 
28 Pac. 538; Land Mortgage Bank v. 
Nicholson, 24 Wash. 258, 64 Pac. 156: 
National Bank of Commeree v. Kilsheimer 
& Co., 59 Wash. 460, 110 Pac. 15; Hart- 
ford v. Stout, 102 Wash. 241, 172 Pac. 
1168. 


SUBDIVISION 4 - Fraud, Perjury, Col- 
lusion or Other Misconduct—Misconduct 
of Party or Counsel in General: See Rem- 
ington’s Digest, Judgm., 3 113; State ex 
rel. Wolferman v. Superior Court, 8 
Wash. 591, 36 Pac. 443; Snohomish Land 
Co. v. Blood, 40 Wash. 626, 82 Pac. 933: 
Meisenheimer v. Meisenheimer, 55 Wash. 
32, 104 Pac. 159, 133 Am, St. Rep. 1005; 
State ex rel. Bradway v. De Mattos, 8S 
Wash, 35, 152 Pac. 721; Chehalis Coal 
“he Laisure, 97 Wash. 422, 166 Pac. 


The fact that an order approving an ad- 
ministrator’s final account and decree of 
distribution is appealable as a final order 
to correct error of law does not limit the 
force of this section, subdivision 4, au- 
thorizing its vacation or modification for 
irregularities in obtaining it in reciting the 
approval of claims and payment thereof 
not then disclosed by the record: Jobn- 
8 Ketate, In re, 107 Wash. 25, 181 Pac. 


Where a garnishee allowed a judg- 
ment of default to be obtained by fraud 
and without notice to him of an assignment 
or opportunity to defend, his only remedy 
was to proceed within one year to set 
aside the judgment of garnishment, under 
sections 464, 467: Benjamin v. Ernst, 8 
Wash. 59, 145 Pac. 79. 


An order vacating a judgment and 
granting a new trial, for fraud, made 
upon petition filed within one year, under 
this section, must be treated as a pro- 
ceeding in the original cause, and is not 
appealable as a final order: State ex rel. 
Post v. Superior Court, 31 Wash. 53, 71 
Pac. 740; Post v. Spokane, 35 Wash. 114, 
76 Pac. 510. 


Under subdivision 4, the superior court 
has jurisdiction to vacate a decree of 
divorce procured by fraud, regardless of 
whether the service was personal or by 
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publication; although section 235, supra, 
authorizing the opening of default judg- 
ments for the purpose of defending the 
action within one year, when secured on 
service by publication, expressly excepts 
judgments for divorce: Chaney v. Chaney, 
56 Wash. 145, 105 Pac. 229. 


Fraud in Preventing Defense: See 
Remington’s Digest, Judgm., §114; Me- 
Dougall v. Walling, 21 Wash. 478, 58 
Pac, 669, 75 Am. St. Rep. 849. 
Perjury or False Testimony: See 
Kemington’s Digest, Judgm., 3 115; Me- 
Dougall v. Walling, 21 Wash. 478, 58 
Pae. 669, 75 Am. St. Rep. 849; Friedman 
v. Manley, 21 Wash. 675, 59 Pac. 490; 
Robertson v. Freebury, 87 Wash. 558, 
152 Pac. 5, L. R. A. 19168, 883; Burke v. 
Bladine, 99 Wash. 383, 169 Pac. 811. 


See, also, Bennington County Sav. Bank 
v. France, 111 Wash. 483, 191 Pac. 616. 


SUBDIVISION 6.— Under this section, 
subdivision 6, a judgment may be vacated 
by a direct attack in the court where the 
judgment was rendered, on the ground 
of death of one of the parties before 
the judgment: Gordon v. Hillman, 109 
Wash, 223, 186 Pac. 651. | 


SUBDIVISION 8—Judgment — Opening 
and Vacating After Attaining Majority: 
See Remington’s Digest, Infants, §§ 27— 
29; Hill v. Lowman, 15 Wash. 503, 46 
Pac, 1042; Morrison v. Morrison, 25 
Wash. 466, 65 Pac. 779; Burke v. Northern 
Pac. R. Co., 86 Wash. 37, 149 Pac. 335, 
Ann. Cas, 1917B, 919; Wilson v. Hub- 
bard, 39 Wash. 671, 82 Pac. 154. | 

Under this section, subdivision 8, and 
section 468, it is not required that the 
petitioner shall file his motion or petition 
in the original case, nor is any statutory 
form of procedure prescribed by such 
sections which must be strictly pursued: 
See v. Morrison, 25 Wash. 466, 6. 

ac, 779. 


A judgment entered against infants 
upon proper service is not void, but void- 
able only, and cannot be attacked for 
fraud or error under this section, unless 
the proceeding is commenced within one 
vear after the infants attain majority: 
Wilson v. Hubbard, 39 Wash. 671, 82 
Pac. 154. 


This section has no application, where 
én order discharging a guardian and 
settling the final account was entered 
without notice to, or knowledge of, his 
ward, there was no actual settlement and 
he continued to hold himself out as guard- 
ran; since the order is ex parte and void 
for want of jurisdiction, and may be 
vacated at any time: Sroufe’s Estates, 
In re, 74 Wash. 639, 134 Pac. 471. ö 


— Collateral Attack: Kalb v. Ger- 
B Sav. & L. Soe., 25 Wash. 349, 65 
ac, 559, 87 Am. St. Rep. 757. 
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Operation and Effect: Kromer v. 
Friday, 10 Wash. 621, 39 Pac, 229, 32 
L. R. A. 671. 


PROCEEDINGS AND RELIEF—Juris- 
diction of Application: See Remington’s 
Digest, Judgm., § 120; Ball v. Clothier, 34 
Wash. 299, 75 Pac. 1099; State v. Washing- 
ton Dredging etc. Co., 43 Wash. 508, 86 
Pac. 936. 


EQUITABLE RELIEF—Right to Re- 
lief in General: See Remington's Digest, 


Judgm., §134; Long v. Eisenbeis, 18 
Wash. 423, 51 Pac. 1061; Connor vV. 
Seattle, 82 Wash. 296, 144 Pac, 52; 
Robertson v. Freebury, 87 Wash. 358. 


152 Pac. 5, L. R. A. 1916B, 883; Chehalis 
Coal Co. v. Laisure, 97 Wash. 422, 166 
Pac. 1158. 


Existence of or Resort to Other Rem- 
edy: See Remington's Digest, Judgm., 
§ 135; Long v. Eisenbeis, 18 Wash. 423, 
51 Pac. 1061; State ex rel. Boyle v. Xu- 
perior Court, 19 Wash, 128, 52 Pae. 1013, 
67 Am. St. Rep. 724; McCord v. McCord, 
24 Wash. 529, 64 Pac. 748; Spokane Co- 
operative Min. Co. v. Pearson, 28 Wash. 
118, 68 Pac. 165; Peyton v. Peyton, 28 
Wash. 278, 68 Pac. 757; State ex rel. 
Post v. Superior Court, 31 Wash. 53, 71 
Pac. 740; Denny-Renton Clay & Coal Co. 
v. Sartori, 87 Wash. 545, 151 Pac. 1088. 


Equitable Nature of Grounds for Re- 
lief: See Remington's Digest, Judgm., 
& 136; Sparks v. Brown, 2 W. T. 426, 7 
Pac. 864. ` 


Want of Jurisdiction—Falsity of Re- 
turn or Proof of Service: See Reming- 
ton’s Digest, Judgm., § 137; Johnson v. 
Gregory, 4 Wash. 109, 29 Pac. 831, 31 
Am. St. Rep. 907; Northwestern & P. H. 
Bank v. Ridpath, 29 Wash. 687, 70 Pac. 
139. 

—— Want of or Defects in Process, 
Service or Notice: See Remington’s Di- 
gest, Judgm., § 137-1; Silverstone v. Tot- 
ten, 50 Wash. 447, 97 Pac. 491. 

See, also, Rowe v. Silbaugh, 107 Wash. 
518, 182 Pac. 576. 


—— Defects and Objections as to 
Parties: See Remington’s Digest, Judgm., 
$ 137-2; Hotchkin v. Bussell, 46 Wash. 
7, 89 Pac. 183. 


Unauthorized Appearance: See 
Remington’s Digest, Judgm., § 138; Me- 
Bachern v. Brackett, 8 Wash. 652, 36 
Pac. 690, 40 Am, St. Rep. 922; Turner 
v. Turner, 33 Wash. 118, 74 Pac. 55. 


Errors and Irregularities — Errors of 
Law: See Remington’s Digest, Judgm., 
$ 139; Davis v. Fields, 9 Wash. 78, 37 
Pac. 281; Long v. Eisenbeis, 18 Wash. 
423, 51 Pac. 1061. 


Excuses for Failure to Interpose De- 
fenses— Negligence of Counsel: See Rem- 
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ington’s Digest, Judgm., § 140; Winstone 
v. Winstone, 40 Wash. 272, 82 Pac. 268. 


Meritorious Cause of Action or Defense: 
See Remington’s Digest, Judgm., § 141; 
Wingard v. Jameson, 2 W. T. 402, 7 Pac. 
863; Hill v. Lowman, 15 Wash. 503, 46 
Paec. 1042; Brandt v. Little, 47 Wash. 
194, 91 Pac. 765, 14 L. R. A. (N. S.) 213. 


Limitations and Laches: See Reming- 
ton’s Digest, Judgm., § 142; Hill v. Low- 
man, 15 Wash. 503, 46 Pac. 1042; Long v. 
Eisenbeis, 18 Wash. 423, 51 Pac. 1061; 
West Phila. Title & Trust Co. v. Olympia, 
19 Wash. 150, 52 Pac. 1015; Boston Nat. 
Bank of Seattle v. Hammond, 21 Wash. 
158, 57 Pac. 365; Peyton v. Peyton, 28 
Wash, 278, 68 Pac, 757; State ex rel. 
American Freehold-L. M. Co. v. Tanner, 
45 Wash. 348, 88 Pac. 321; Bunch v. 
Pierce County, 53 Wash. 298, 101 Pac. 
874; Washington Dredg. & Imp. Co. v. 
State, 53 Wash. 346, 101 Pac. 884; Ander- 
son v. Burgoyne, 60 Wash. 511, 111 Pac. 
777; State ex rel. Prentice v. Superior 
Court, 86 Wash. 99, 149 Pac. 321; Denny- 
Renton Clay & Coa! Co. v. Sartori, 87 
Wash. 545, 151 Pac. 1088; Rowe v. Sil- 
baugh, 96 Wash. 138, 164 Pac. 923; Che- 
halis Coal Co. v. Laisure, 97 Wash. 422, 
166 Pac. 1158. 


Complaint—Suffiiciency: See Remington’s 
Digest, Judgm., § 142-1; Godfrey v. Camp, 
95 Wash. 674, 164 Pac. 210, 168 Pac. 
519; Burke v. Biadine, 99 Wash. 383, 169 
Pac. 811. 


Absolute right of defendant not per- 
sonally served to have judgment 


§ 465. Petition for New Trial. 


[Tire III 


cpened and to defend. 12 Ann. 
Cas. 992; Ann. Cas. 1912A, 1164: 
Ann. Cas. 1916B, 565. 

Vacation of judgment affecting infant 
duly represented. Ann. Cas. 1917B, 
922, 

Power of court to set aside as to 
part of joint tort-feasors judgment 
against all. 19 Ann. Cas. 797. 

Vacation of divorce decree after 
death of party in direct proceed- 
ings brought by surviving party. 
5 Ann. Cas. 892; Ann. Cas. 1913B, 
369; Ann. Oas. 1917A, 595. 

Reliance upon clerk or judge for 
information as to time of trial or 
hearing as ground for relief from 
judgment. L. R. A. 1917C, 1193. 

Fraud or collusion as ground for re- 
lief from judgment obtained on 
unauthorized appearance of attor- 
ney. 21 L. R. A. 854. 


Fraud as ground of attack on judg- 
ment entered on stipulation or com- 
promise. 45 L. R. A. (N. 8.) 1159. 

Neglect of counsel as imputable to 
party under statute providing for 
relief from judgment for mistake, 
surprise, inadvertence or excusabie 
neglect. 27 L. R. A. (N. S.) 858. 

Knowledge of pendeney of action as 
affecting right to equitable relief 
from judgment rendered without 
personal jurisdiction, 9 L. B. A. 
(N. 8.) 1062. 


Vacation of judgment after its satis- 
faction. 3 Ann. Cas. 19. 


When the grounds for a new trial could not with reasonable diligence 


have been discovered before, but are discovered after the term [time] 
when the verdict, report of referee, or decision was rendered or made, 
the application may be made by petition filed as in other cases, not later 
than after the discovery, on which notice shall be served and returned, 
and the defendant held to appear as in an original action. The facts 
stated in the petition [complaint] shall be considered as denied without 
answer. The case shall be tried as other cases by ordinary proceedings, 
but no motion shall be filed more than one year after the final judgment 
was rendered. [L. 75, p. 21, §2; Cd. 81, § 437.] 


Cited in 25 Wash. 470, 573; 56 Wash. 
151, 573; 87 Wash, 551, 552, 556; 92 Wash. 
88; 99 Wash. 217. 


Necessity of Diligence Within the Stat- 
utory Period: See Remington’s Digest, 
Judgm., § 122; Bozzio v. Vaglio, 10 Wash. 
270, 38 Pac. 1042; Kuhn v. Mason, 24 
Wash. 94, 64 Pae. 182; Dane v. Daniel, 
28 Wash. 155, 68 Pac. 440; Nelson v. 
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Nelson, 56 Wash. 571, 106 Pac. 138, 107 
Pac. 195. 

Objections to Jurisdiction: See Reming- 
ton’s Digest, Judgm., § 123; Balfour- 
Guthrie Inv. Co. v. Geiger, 20 Wash. 579, 
56 Pac. 376. 

Pendency of Appeal: See Remington’s 
Digest, Judgm., § 123-1; Shilshole Avenue, 
In re, 101 Wash. 136, 172 Pac. 338. 
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§ 466. Petition to Vacate, etc., to be by Motion, When. 

The proceedings to vacate or modify a judgment or order for mis- 
takes or omissions of the clerk, or irregularity in obtaining the judgment 
or order, shall be by motion served on the adverse party, or on his at- 


torney in the action, and within one year. 


[Cf. L. 75, p. 21, §3; Cd. 


S1, 9438; L. 91, p. 44, §1; 2 H. C., § 1394. 


Cited in 3 Wash. 720; 13 Wash. 675; 
23 Wash. 251; 25 Wash. 470, 573, 659; 
44 Wash. 295; 53 Wash. 419, 420; 56 
Wash. 151. 572; 57 Wash. 177; 59 Wash. 
200; 68 Wash. 348, 350; 83 Wash. 87; 
95 Wash. 62; 99 Wash. 558; 101 Wash. 
138. 

PROCEEDINGS AND RELIEF— Waiver 
of Right to Relief: See Remington's Di- 
gest, Judgm., 8 117-1; Molloy v. Union 
Transfer Mowing & Storage Co., 60 Wash. 
331, 111 Pae. 160. 

Vacating Judgment on Court’s Own 
Motion: See Remington's Digest, Judgm., 
$ 117-2; State ex rel. McConihe v. Steiner, 
58 Wash. 578, 109 Pac. 57. 

Limitations: See Remington's Digest, 


Judgm., 8 39-1; Bruhn v. Pasco Land 
Co., 67 Wash. 490, 121 Pac. 981; Smith 
v. Stiles, 68 Wash. 345, 123 Pac. 448. 


Under this section, a petition for the 
vacation of an order of court cannot 
be entertained, when the application 18 
not made within one year from date of 
the order: Greene v. Williams, 13 Wash. 
674, 43 Pac, 938. 

A sale made by a receiver to his busi- 
ness associate, confirmed by the court, 
will not be vacated for fraud and in- 
adequacy of price where the applicants 
did not file their petition within one 
year as required by this section: Dibble v. 
Washington Food Co., 57 Wash. 176, 106 
Pac. 760, 


§ 467. Petition to be Verified, When. 


The proceedings to obtain the benefit of subdivisions 2, 3, 4, 5, 6, 
and 7 of section 464 shall be by petition verified by affidavit, setting forth 
the judgment or order, the facts or errors constituting a cause to vacate 
or modify it, and if the party is a defendant, the facts constituting a 
defense to the action; and such proceedings must be commenced within 
one year after the judgment or order was made, unless the party entitled 
thereto be a minor or person of unsound mind, and then within one year 


from the removal of such disability. 
L. 91, p. 45, 82; 2 H. C., § 1395.) 


Cited in 7 Wash. 482; 10 Wash. 272; 17 
8 601 21 Wash. 161; 23 Wash. 247; 
“sy Wash. 100; 25 Wash. 270, 573, 655, 
09; 28 Wash. 301; 31 Wash. 59; 34 Wash. 


Wen 5 Wash. 437; 39 Wash. 680; 43 
83 Wal 45 Wash. 22; 50 Wash. 477; 


152 420 > 55 Wash. 43; 56 Wash. 151, 
ig Wash. 349, 350; 83 Wash. 63, 88; 
94, ash, 551; 96 Wash. 478; 98 Wash. 
i 104 Wash. 109. 


Notice Application to Open enol 
x See Remington's igest, 
— 5 468; Morrison 5 Berlin, 37 
600, 79 Pac. 1114; Frieze v. Powell, 

The v. „ 140 Pac. 690. 
mistake no t ion of a default judgment for 
ing the nd inadvertence in properly not- 
and neeg urn day may be had on motion, 
in this Mot be by petition as provided 
Bank y SC tion: Mount Vernon National 
107, 17 ¢ First National Bank, 104 Wash. 

3 Pac. 13. 

Defaults: -affidavits and Other Evidence, in 
148; Co See Remington’s Digest, Judgm., 
Conover v. Hull, 10 Wash. 673, 39 


Of. L. 75, p. 21, § 4; Cd. 81, 8 439; 


Pac. 166, 45 Am. St. Rep. 810; Lushing- 
ton v. Seattle Auto & Driving Club, 60 
Wash. 546, 111 Pac. 785. 


Conditions on Granting Application to 
Open Default —Securing Payment of Judg- 
ment in General: See Remington's Digest, 
Judgm., 5 50; Halter v. Spokane Soap 
Works Co., 12 Wash. 662, 42 Pac. 126. 


Affidavits on Application—In General: 
Sec Remington’s Digest, Judgm., § 127; 
Whidby Land ete. Co. v. Nye, 5 Wash. 
301, 31 Pac. 752;- Dane v. Daniel, 25 
Wash. 155, 68 Pac. 446. 

Affidavit of Merits: See Reming- 
ton’s Digest, Judgm., §128; Hoefer v. 


Sawtelle, 43 Wash. 23, 85 Pac, 853; 
Sakai v. Keeley, 66 Wash. 172, 119 
Pac. 190. 


Counter-affidavits and Other Evidence: 
See Remington's Digest, Judgm., § 129; 
Tacoma Lumber etc. Co. v. Wolff, 7 
Wash. 478, 35 Pac. 115, 755. 

Nature and Form of Proceedings: See 
Remington’s Digest, Judgm., § 118; Whid- 
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by Land & Develop. Co. v. Nye, 5 Wash. 
301, 31 Pac. 752; Williams v. Breen, 25 
Wash. 666, 66 Pac. 103; Greene v. Will- 
iams, 13 Wash. 674, 43 Pac. 938; Roberts 
v. Shelton Southwestern R. Co., 21 Wash. 
427, 58 Pac. 576; Sturgiss v. Dart, 23 
Wash, 244, 62 Pac. 858; Spokane & 
Idaho Lumber Co. v. Stanley, 25 Wash. 
653, 66 Pac. 92. 

See, also, Mount Verruf. Nat. Bank v. 
First Nat. Bauk, 104 Wash. 107, 176 
Pac. 13. 


Form and Requisites of Application in 
General: See Remington’s Digest, Judgm., 
$119; Kuhn v. Mason, 24 Wash, 94, 64 
Pac. 182; State ex rel. Hennessy v. Hus- 
ton, 32 Wash. 54, 72 Pac. 1015; Nolan 
v. Arnot, 36 Wash. 101, 78 Pac. 463; 
Hoefer v. Sawtelle, 43 Wash. 23, 85 Pac. 
R53; Kelley v. Sakai, 72 Wash. 364, 130 
Pac. 503; Dawson v. Carstens, 98 Wash. 
96, 167 Pac. 86. 


Time for Application—In General: See 
Remington’s Digest, Judgm., § 121; Han- 
cock v. Stewart, 1 W. T. 323; Hawks v. 
Votaw, 1 Wash. 70, 23 Pace. 442; Wolfer- 
man v. Bell, 8 Wash. 140, 35 Pac. 603; 
Green v. Williams, 13 Wash. 674, 43 
Pac. 938; Denton v. Merchants’ Nat. 
Bank, 18 Wash. 387, 51 Pac. 473; Boston 


§ 468. Proceedings. 


[Titre III 


Nat. Bank of Seattle v. Hammond, 21 
Wash. 158, 57 Pac. 365; Peyton . 
Peyton, 28 Wash. 278, 68 Pac. 757: 
State ex rel. Post v. Superior Court, 31 
Wash. 53, 71 Pac. 742; Scott v. Hanford, 
37 Wash. 5, 79 Pac. 481; Twigg v. James, 
37 Wash. 434, 79 Pac. 959; Warren v. 
Hershberg, 52 Wash. 38, 100 Pac. 149: 
Nelson v. Nelson, 56 Wash. 571, 106 Pac. 
138, 107 Pac. 195; Lushington v. Seattle 
Auto & Driving Club, 60 Wash. 546, 111 
Pac. 785; Kath v. Brown, 69 Wash. 306, 
124 Pac. 900; Seattle v. Kratz, 78 Wash. 
553, 139 Pac. 498; State ex rel. Pacific 
Loan & Investment Co. v. Superior Court, 
84 Wash. 392, 146 Pac. 834; Denny-Renton 
Clay & Coal Co. v. Sartori, 87 Wash. 545, 
151 Pac. 1088; Davis v. Seavey, 95 Wash. 
57, 163 Pac. 35, Ann. Cas. 1918D, 314: 
Spokane Valley Power Co. v. Northern 
Pac. R. Co., 99 Wash. 557, 169 Pac. 991: 
Shilshole Avenue, In re, 101 Wash. 136, 
172 Pac. 338. 


An action by a guardian ad litem for 
relief from a void judgment against an 
insane ward is not barred, under this 
section until “within one year from the 
removal of the disability,” and hence not 


„while the ward is hopelessly insane; 


Curry v. Wilson, 45 Wash. 19, 87 Pac. 
1065. 


In such proceedings the party shall be brought into court in the 
same way, on the same notice as to time, mode of service and mode of 
return, and the pleadings shall be governed by the same principles, and 
issues be made up by the same form, and all the proceedings conducted 
in the same way, as near as can be, as in original action by ordinary 
proceedings, except that the facts stated in the petition shall be deemed 
denied without answer, and defendant shall introduce no new cause, and 


the cause of the petition shall alone be tried. 


[Cf. L. 75, p. 22, §5; 


Cd. 81, § 440; L. 91, p. 45,§3; 2 H. C., § 1396.] 


Cited in 7 Wash. 482; 21 Wash. 639; 
23 Wash. 247; 25 Wash. 470 573, 655; 31 
Wash. 59; 32 Wash. 178, 437; 34 Wash. 
307; 43 Wash. 512; 53 Wash. 419; 59 
Wash. 581; 68 Wash. 349, 350; 83 Wash. 
88; 96 Wash. 478; 102 Wash. 245, 246. 


Matters Available and Questions Pre- 
sented Before Judgment: See Renington’s 
Digest, Judgm., § 116; Roberts v. Shelton 
Southwestern R. Co., 21 Wash. 427, 58 
Pac. 576; Friedman v. Manley, 21 Wash. 
675, 59 Pac. 490. 


Permitting the defendant to file an 
answer to the petition would not be pre- 
judieial error, where no other proof was 
offered by defendant than such as was 
admissible without an answer: Swanson 
v. Hoyle, 32 Wash. 169, 72 Pac. 1011. 


Parties on Application: See Remington’s 
Digest, Judgm., § 124; Kuhn v. Mason, 24 


Wash. 94, 64 Pac. 182; Morrison v. Mor- 
rison, 2) Wash. 466, 65 Pac. 779; Collins 
v. Kinnear, 37 Wash. 453, 79 Pac. 995; 
Peterson v. Wheeler, 66 Wash. 519, 120 
Pac. 83. 


Notice of Application: See Remington's 
Digest, Judgm., § 125; Chehalis County VY. 
Ellingson, 21 Wash. 638, 59 Pac. 485 
(overruled); Spokane & Idaho Lumber 
Co. v. Stanley, 25 Wash. 653, 66 Pac. 92; 
Dane v. Daniel, 28 Wash. 155, 68 Pac. 
446; Dwyer v. Nolan, 40 Wash. 459, 82 
Pac. 746, 111 Am. St. Rep. 919, 5 Ann. 
Cas. 890, 1 L. R. A. (N. 8.) 551; Stark 
Brothers v. Royce, 44 Wash. 287, 87 Pac. 
340; Garvey v. Skamser, 69 Wash. 259, 
124 Pac. 688. 

Notice to Attorney: See 

ton's Digest, Judgm., 3 126; Dane v. 
Daniel, 28 Wash. 155, 68 Pac. 416; 
Sturgiss v. Dart, 23 Wash. 244, 62 Pac. 
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S58; Keith v. 
Pac. 810. 
See, also, Force, In re, 113 Wash. 151, 
193 Pae. 698. 
Hearing and Determination — Appear- 
ance: See Remington’s Digest, Judgm., 
$ 130; Bennett v. Supreme Tent ete. 


§ 469. Valid Defense. 


Rose, 59 Wash. 197, 109 


VACATION AND MODIFICATION OF JUDGMENTS. 
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Maccabees, 40 Wash, 431, 82 Pac, 744, 
2 L. R. A. (N. S.) 389; Hartford v. 
Stout, 102 Wash. 241, 172 Pac. 1168. 


Condition on Opening or Vacating Judg- 
ment: See Remington’s Digest, Judgm., 
$ 130-1; Redding v. Puget Sound Iron & 
Steel Works, 44 Wash. 200, 87 Pac. 119. 


The judgment shall not be vacated on motion or petition until it is 


adjudged that there is a valid defense to the action in which the judg- 
ment is rendered; or if the plaintiff seeks its vacation, that there is a 
valid cause of action; and when Judgment is modified, all liens and securi- 


ties obtained under it shall be preserved to the modified 


judgment. 


I. 75, p. 22, §6; Cd. 81, § 441; 2 H. C., § 1397.] 


Cited in 11 Wash. 388; 25 Wash. 671; 
43 Wash. 25; 79 Wash. 489; 96 Wash. 478; 
97 Wash. 3311, 332, 431, 432. 


Meritorious Cause of Action or Defense 
on Motion to Vacate Default: See Rem- 
ington's Digest, Judgm., § 45-2; Strunz v. 
Hood, 44 Wash. 99, 87 Pac. 45; General 
Lith, & Primt. Co. v. American Trust Co., 
55 Wash. 401, 104 Pac. 608. 


Affidavit of Merits on Application to 
Vacate Default: See Remington’s Digest, 
Judgm., §47; Walla Walla Print. ete. Co. 
v. Budd, 2 W. T. 336, 5 Pac. 602; Wheeler 
v. Moore, 10 Wash. 309, 38 Pac. 1053; 
Hole v. Page, 20 Wash. 208, 54 Pac. 
1123; Bennett v. Supreme Tent ete. Mac- 
cabees, 40 Wash. 431, 82 Pac. 744, 2 
L. R. A. (N. S.) 389; Lushington v. 
Seattle Auto & Driving Club, 60 Wash. 
046, 111 Pae. 785; Frieze v. Powell, 79 
Wash. 483, 140 Pac. 690; State ex rel. 
Pacific Loan & Investment Co. v. Superior 
k Wash. 392, 146 Pac. 834; Spo- 
ene Merchants’ Assn. v. Acord, 99 
Wash. 674, 170 Pac, 329. 


p ntrious Cause of Action or Defense, 
Jud See Remington’s Digest, 
aie ti 9117 Northern Pac, etc. R. Co. 
Toppitk, 3 Wash. 327, 28 Pac. 538; 
naa Lum., & Mfg. Co. v. Wolff, 7 
8, 35 Pac. 115, 755; Western 
Co. v. Lafleur, 17 Wash. 406, 49 


666 5 Williams v. Breen, 25 Wash. 
laire acC- 103; Chehalis Coal Co. v. 
Russell y Wash, 422, 166 Pac. 1158: 


10 nion Machinery & Supply Co. 
' Mash. 208, 170 Pac. 365. N 


Postponement of Lien — Effect of Modifi- 
cation of Judgment.— The fact that a 
judgment has in form been set aside and 
vacated and a new one entered will not 
destroy the lien of the former judgment, 
where it is in truth a modification of 
the original judgment: Smith v. Delanty, 
11 Wash. 386, 39 Pac. 638. 

This section applies as well to judgment 
liens upon personalty as upon realty: 
— v. Delanty, 11 Wash. 386, 39 Pac. 
638. 


A sale on execution to the judgment 
creditor of property which was exempt 
as a homestead, and satisfaction of the 
Judgment thereby, does not preclude a 
reinstatement of the judgment, after the 
debtor had the sale set aside: Calhoun, 
Denny & Ewing v. Quinlan, 86 Wash. 
547, 150 Pac. 1132. 


Necessity that plaintiff in equitable 
action to set aside judgment should 
plead meritorious defense. Ann. Cas. 
1913E, 124. 

Statute of limitations as meritorious 


defense on opening default judg- 
ment. 21 Ann.. Cas. 1282. 


Necessity of showing meritorious de- 
fense aS prerequisite to relief from 
divorce decree. L. R. A. 19178, 
427. 


Necessity of affidavit of meritorious 
defense, and necessity of showing 
such defense, in order to vacate a 
judgment rendered without jurisdic- 
tion of the person of: defendant. 18 
L. R. A. (N. 8.) 405. 


$710. Grounds to Vacate must First be Tried. 


The 
modify 


€fense or cause of action. 
1. 0, 81398. 


Court may first try and decide upon the grounds to vacate or 
judgment or order, before trying or deciding upon the validity 
[L. 75, p. 22, §7; Cd. 81, § 442; 2 


cited; 
ned in 10 Wash. 311; 55 Wash. 97; 79 Wash, 493. 
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§ 471. Injunction to Suspend Proceedings. 


The party seeking to vacate or modify a judgment or order may 
obtain an injunction suspending proceedings on the whole or part thereof. 
which injunction may be granted by the court or the judge, upon its being 
rendered probable, by affidavit or petition sworn to, or by exhibition of 
the record, that the party is entitled to have such judgment or order 
vacated or modified. [L. 75, p. 22, §8; Cd. 81, § 443; 2 H. C., § 1399. 


§ 472. Construction of Act. 


The provisions of this chapter shall not be so construed as to affect 
the power of the court to vacate or modify judgments or orders as else- 
where in this code provided; nor shall any Judgment of acquittal in a 
criminal action be vacated under the provisions of this chapter. IL. 91, 
p. 45, §4; 2 H. C., § 1400. | 

Cited in 10 Wash. 36; 25 Wash. 655. 


§ 473. Judgment upon Denial of Application. 

In all cases in which an application under this chapter to vacate or 
modify a judgment or order for the recovery of money is denied, if 
proceedings on the judgment or order shall have been suspended, judg- 
ment shall be rendered against the plaintiff [in this proceeding] for the 
amount of the former judgment or order, interest, and costs, together with 
damages at the discretion of the court, not exceeding ten per cent on 
the amount of the judgment or order. [Cf. L. 75, p. 22, §9; Cd. 81, 
§ 444; L. 91, p. 45, § 5; 2 H. C., § 1041. 

Cited in 55 Wash. 44; 109 Wash. 129. 


CHAPTER XVIII. 
COSTS AND DISBURSEMENTS, 


§ 474. Compensation of Attorneys—Costs. 


The measure and mode of compensation of attorneys and counselors 
shall be left to the agreement, expressed or implied, of the parties, but 
there shall be allowed to the prevailing party upon the judgment cer- 
tain sums by way of indemnity for his expenses in the action, which 
allowances are termed costs. [L. 54, p. 201, § 367; Cd. ’81, § 505; 2 
H. C., § 823. ] 


Cited in 9 Wash. 465; 26 Wash. 136; 34 
Wash. 138; 35 Wash. 294; 42 Wash. 596; 
52 Wash. 164; 58 Wash. 99, 678; 66 Wash. 
421; 75 Wash.. 273; 86 Wash. 670; 104 
Wash. 26. 

Compensation of Attorneys in General: 
See Remington's Digest, Atty. & C., 
§§ 35—44-1, and cases cited. 

Under this section an agreement where- 
py the attorney agrees to pay the costs 
and to prosecute a case for a percentage 
of the recovery is legal: Smits v. Hogan, 
35 Wash. 290, 77 Pac. 390, 1 Ann. Cas. 
297. 

Thig section applies to actions for 
divorce; hence, in fixing the attorney's 
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fee in divorce, the court considers the 
circumstances and conditions of the de- 
fendant, irrespective of the wife's agree- 
ment with her counsel: State ex rel. 
Arthur v. Superior Court, 58 Wash. 97, 
107 Pac. 876. 


A contract for the employment of an 
attorney is void as against publie policy 
and sound morals, when: Delbridge v. 
Beach, 66 Wash. 416, 119 Pac. 856. 

In the absence of a provision in the 
decree for attorney's fees, the plaintiff 
would be entitled to only the statutory 
fee authorized by this section, as costs 
to the prevailing party: Trumble v. 
Trumble, 26 Wash. 133, 66 Pac. 124. 


Cuar. XVIII] 


A reinstatement or re-employment of 
attorneys is sufficiently shown by evi- 
dence of the attorneys to that effect, 
corroborated by disinterested witnesses 
end the records, as against the testimony 


§ 475. Amount, How Fixed. 
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alone of one of the parties: Roche v. 
Madar, 104 Wash. 21, 175 Pac. 314, 181 
Pac. 857. 


For text treatment of Costs,“ see 
7 R. C. L. 779. ` 


In all cases of foreclosure of mortgages and in all other cases in 
which attorneys?’ fees are allowed, the amount thereof shall be fixed by 
the court at such sum as the court shall deem reasonable, any stipula- 
tions in the note, mortgage or other instrument to the contrary notwith- 
standing; but in no case shall said fee be fixed above contract price stated 


in said note or contract. 


[Cf. L. 85, p. 176, §1; L. ’88, p. 9, § 1; L. 91, 


p. 83, §1; 2 H. C., § 803; L. 95, p. 81, §1.] 


Cited in 7 Wash. 323; 11 Wash. 110; 15 
Wash. 207; 18 Wash. 468, 508, 556; 19 
Wash. 84, 192, 612, 630; 70 Wash. 284; 
86 Wash. 670; 100 Wash. 104; 104 Wash. 
18; 105 Wash. 541. 


Value of Services—In general: See Rem- 
ington’s Digest, Atty. & C., §37; Isham 
v. Parker, 3 Wash. 755, 29 Pac. 830; 
Proulx v. Stetson & Post Mill Co., 6 
Wash. 478, 33 Pac. 1067; Howe v. Ken- 
yon, 4 Wash. 677, 30 Pac. 1058; Baldwin 
v. Mills, 66 Wash. 302, 119 Pac. 816; 
Thayer v. Harbican, 70 Wash. 278, 126 
Pac. 625; Atwood v. Sicade, 73 Wash. 
219, 131 Pac. 850; Whitham v. Hilton, 
7S Wash. 446, 139 Pac. 209, Ann. Cas. 
1916B, 260. 


See, also, Sullivan v. 
Wash. 160, 100 Pac. 321. 


Specific Services and Particular Oases: 
See Remington’s Digest, Atty. & C., § 38; 
Bates v. School Dist. No. 10, 45 Wash. 
498, 88 Pac. 944; McMillan v. Northport 
Smelting & Ref. Co., 49 Wash. 76, 94 
Pac. 761; Donworth & Todd v. Benton 
County, 103 Wash. 382, 174 Pac. 441. 


Services of attorneys are not incon- 
sequential and trivial, where pleadings 
were filed, the causes extensively briefed 
and defaults set aside, requiring severa 
trips to another state: Roche v. Madar, 
104 Wash. 21, 175 Pac. 314, 181 Pac. 857. 

In an action to recover the reasonable 
value of services of attorneys in a trial, 
the files and records in the cause are 
competent, whether they were sole at- 
torneys in the cause or not: Clark v. 
Schwaegler, 104 Wash. 12, 175 Pac. 300. 

In Actions on Notes: See Remington’s 
Digest, Bills & N., 3 144, and cases cited. 
See, also, Kienbaun v. Rathfon Reduc- 
tion Works, 107 Wash. 115, 181 Pac. 10. 

In an action to foreclose a junior mort- 
gage providing for an attorney’s fee of 
$50, and for personal judgment on the 
mortgage note, which provided for a 
reasonable attorney’s fee, the foreclosure 
can include only the $50 fee, but personal 
judgment may be entered upon the 

Rem. Wash. Code, Vol. I—28 


Sullivan, 52 
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judgment for a reasonable fee, in view 
of this section: Watson v. Barnard, 105 
Wash. 536, 181 Pac. 10. 


Prior to the enactment of this section 
attorneys’ fees were fixed by the contract 
of the parties: McDougall v. Walling, 19 
Wash. 80, 52 Pac. 530. 


Contracts for Compensation: See Rem- 
ington’s Digest, Atty. & C., §39; Isham 
v. Parker, 3 Wash. 755, 29 Pac. 835; 
Kelsey v. Mackay, 65 Wash. 116, 117 
Pac. 714; Gust v. Judd, 88 Wash. 536, 
153 Pac. 309. 

See, also, Duteau v. Dresbach, 
Wash. 545, 194 Pac. 547. 


In an action to recover attorney's fees 
agreed to be paid in the sum allowed by 
the court for the foreclosure of mort- 
gages, evidence to the effect that the mort- 
gagee was to be given a little time in 
ease he was compelled to bid in the prop- 
erty, does not warrant denial of recovery 
for the full amount: Langford v. Pringle, 
105 Wash. 277, 177 Pac. 731. 


— Construction and Operation: See 
Remington’s Digest, Atty. & C., 84 


113 


. Isham v. Parker, 3 Wash. 755, 29 Pae. 835; 


Niagara Fire Ins. Co. v. Hart, 13 Wash. 
561, 43 Pac. 937; Cain v. Moore, 54 
Wash. 627, 103 Pac. 1130; Abel v. Han- 
sen, 62 Wash. 492, 114 Pac. 182; Hart v. 
Bogle, 88 Wash. 125, 152 Pac. 1010; 
Gabrielson v. Gorin, 92 Wash. 408, 159 
Pac. 387; Crane v. Washington Water 
Power Co., 97 Wash. 7, 165 Pac. 892. 


Under this section the amount of at- 
torney’s fee specially contracted for in 
the instrument to be paid in case of suit 
must be construed as stipulated damages 
to which sum plaintiff is entitled, although 
greatly in excess of the value of the 
services rendered: Exchange Nat. Bank v. 
Wolverton, 11 Wash. 108, 39 Pac. 248; 
Scholev v. De Mattos, 18 Wash. 504, 52 
Pac. 242. 


Contingent Fees: See Remington’s Di- 
gest, Atty. & C., 8 41; Carson v. Fogg, 
34 Wash. 448, 76 Pac. 112; Plummer v. 
Great Northern R. Co., 60 Wash. 214, 110 
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Pac. 989, 31 L. R. A. (N. S.) 1215; 
Faton v. King County, 75 Wash. 101, 134 
Pac. 682. 

Actions for Compensation — Defenses: 
See Remington’s Digest, Atty. & C., § 43; 
Dodds v. Gregson, 35 Wash. 402, 77 Pac. 
791; Sessions v. Warwick, 46 Wash. 165, 
89 Pac. 482; Conover v. Carpenter, 57 
Wash. 146, 106 Pac. 620. 


See, also, Martin v. Nichols, 110 Wash. 
451, 188 Pac. 519. 


—— Evidence: See Remington’s Digest, 
Atty. & C., §44; Isham v. Parker, 3 
Wash. 755, 29 Pac. 835; Parker v. Esch, 
5 Wash. 296, 31 Pac. 754; Wallace v. 
Town, 8 Wash. 244, 35 Pac. 1080; Ram- 
age v. Littlejohn, 17 Wash. 386, 49 Pae. 
486; Bates v. School District No. 10, 45 
Wash. 498, 88 Pac. 944; Sessions v. War- 
wick, 46 Wesh. 165, 89 Pac. 482; Thorp 
v. Ramsey, 51 Wash. 530, 99 Pac. 584; 
McKay v. Atkinson & Co., 55 Wash. 


[ Tire III 


591, 104 Pae. 806; Kiefer v. Lara, 56 


Wash. 43, 104 Pac. 1102; Hillman FV. 
Stanley, 56 Wash. 320, 105 Pac. 816; 
Murray v. Trumbull & Trumbull, 62 


Wash, 336, 113 Pac. 769; 
Hilton, 78 Wash. 446, 139 Pac. 209, Ann. 
Cas. 1916B, 260; Hart v. Bogle, 88 Wash. 
125, 152 Pac. 1010; Gust v. Judd, 88 
Wash. 536, 163 Pac. 309; Thomas v. 
Scougale, 90 Wash. 162, 155 Pac. 847; 
Griggs v. Wayne, 100 Wach. 459, 171 
Pac. 230; Schulze v. Jones & Riddell, 103 
Wash. 664, 175 Pac. 311. 

See, also, Clark v. Schwaegler, 104 
Wash. 12, 175 Pac. 300; Roche v. Madar, 
104 Wash. 21, 175 Pac. 314, 181 Pac. 857. 


Trial, Instructions: See Reming- 
ton’s Digest, Atty. & C., § 44-1; Thorp 
v. Ramsey, 51 Wash. 530, 99 Pac. 584; 
Kiefer v. Lara, 56 Wash. 43, 104 Pac. 
1102. 


§ 476. Prevailing Party Entitled to Costs and Disbursements. 


In any action in the superior court of Washington, the prevailing 
party shall be entitled to his costs and disbursements; but the plaintiff 
shall in no case be entitled to costs taxed as attorneys’ fees in actions 
within the jurisdiction of a justice of the peace, when commenced in the 


superior court. 


[Cf. L. 54. p. 201, §§ 368, 369; Cd. 81, §§ 506, 507; L. 


83, p. 42, §1; L. 90, p. 337, §1; 2 H. C., § 824. 


Cited in 4 Wash. 14; 7 Wash. 96; 39 
Wash. 345; 71 Wash. 180; 82 Wash. 363; 
100 Wash. 541; 108 Wash. 460. 


NATURE, GROUNDS AND EXTENT 
OF RIGHT IN GENERAL: See Reming- 
ton’s Digest, Costs, §1; Meade v. French, 
4 Wash. 11, 29 Pac. 833: Pierce County 
v. Magnuson, 70 Wash. 639, 127 Pac. 302, 
Ann. Cas. 1914B, 889. 

Separate Issues of Fact: See Reming- 
ton's Digest, Costs, §9; Koyukuk Mun. 
Co. v. Van de Vanter, 30 Wash. 385, 70 
Pac. 966. 

Where the interests of defendants are 
not identical and they made separate 
appearances, they are entitled to separate 
costs of suit: McAllister v. Harper & 
Son, 106 Wash. 373, 180 Pac. 412. 


Necessity and Effect of Demand Before 
Suit: Ree Remington’s Digest, Costs, § 10; 
Seward v. Spurgeon, 9 Wash. 74, 37 Puc. 
303; Fas v. Rutherford, 26 Wash. 658, 
67 Pac. 366. 

Dismissal or 8 See Remington's 
Digest, Costs. 8 14: Thorndike v. Thorn- 
dike, 1 W. T. 175: Somerville v. John- 
son, 3 Wash. 140, 28 Pac. 375 55 Waite v. 
Wingate, 4 Wash. 324, 30 Pac. 81; Thurs- 
ton County v. Scammell, 7 Wash. 94, 34 
Pae. 470; Van Alstine v. Gray, 71 Wash. 
607, 129 Pac. 106. 

In Special Proceedings: See Reming- 
ton’s Digest, Costs, $$ 15, 16; State ex 


rel. Cummings v. Superior Court, 5 Wash. 
518, 32 Pac. 457, 771; State ex rel. Nolte 
Y, Superior Court, 15 Wash. 500, 46 Pac. 
1031; State ex rel. Middlebrook v. Reid, 
17 Wash. 267, 49 Pac. 517; State ex rel. 
Spokane Terminal Co. v. Superior Court, 
40 Wash. 453, 82 Pac. 878. 


PERSONS ENTITLED AND FUNDS 
LIABLE— Prevailing or Successful Party: 
See Remington’s Digest, Costs, §§8, 8-1; 
Romine v. State, 7 Wash. 215, 34 Pac. 
924; Empire State Surety Co. v. Moran 
1 Co., 71 Wash. 171, 127 Pac. 

04 


Where plaintiff, in an equitable case, 
filed an outrageously excessive and frau 
ulent claim for extras and falsely tes- 
tified that it was correct, and the amount 
allowed him was never disputed, costs aré 
properly awarded in favor of the defend- 
ants: Wiffenbach v. Puget Sound Bridge 
& Dredging Co., 108 Wash. 455, 184 
Pac. 321. 


Parties of Record—Assignees: See Rem- 
ington’s Digest, Costs, §19; Mansfield v. 
First Nat. Bank, 6 Wash. 603, 34 Pat. 
143. 


Interveners: See Remington’s Digest, 
Costs, § 19-1; Springer v. Ayer, 50 Wasb. 
642, 97 Pac. 774. 


Persons not Parties: See Remington's 
Digest, Costs, 3 20; Hillman v. Hillman, 
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42 Wash. 595, 55 Pac. 61, 114 Am. St. Constitutionality of statute giving at- 
Rep. 135. torney’s fee in suit to foreclose 


Validity of statute allowing taxation 
of attorneys’ fees as costs in 
action for personal services. 17 
Ann. Cas. 282. 


Allowance of attorney fees in action 
to enjoin execution sale. Ann. Cas. 
1918C, 306. 

Imposition of costs and counsel fees 
in contempt proceedings. Ann. Cas. 
1913B, 565. 

Allowance of attorneys’ fees in parti- 
tion proceedings. 12 Ann. Oas. 854. 

Validity of statute authorizing allow- 
ance of attorneys’ fees in special 


assessment actions. 11 Ann. Cas. 


811; Ann. Cas. 1912A, 692; 28 L. 
R. A. (N. 8.) 1062. 

Recovery of counsel fees in tax- 
re action. Ann. Cas, 1913C, 
915. 

Allowance of counsel fees to unsuc- 
cessful party in action to construe 
will. Ann. Cas. 1915C, 716. 

Validity of statutory provision for 
attorneys’ fees. 11 A. L. R. 884; 
L. R. A. 1915 E, 943. 


mechanic’s lien. 20 L. R. A. 565; 
L. R. A. 1915E, 947. 

Allowance of attorneys’ fees out of 
fund where attorneys of creditors 
sue in behalf of themselves and 
Other creditors. 54 L. R. A. 817. 

Claims against state for attorneys 
fees. 42 L. BA. 51. 


Right of executor to allowance for 
attorneys’ fees for services ren- 
dered in attempt to establish, or 
resist attack upon will. 26 L. 
R. A. (N. B.) 757. 


Recovery on injunetion bond of at- 
torneys’ fees necessarily expended 
in dissolving the injunction. 16 
L. R. A. (N. B.) 49. 


Attorney’s fees as part of compen- 
satory damages recoverable in ac- 
tion for tort. 28 L. R. A. (N. 8.) 
761. 


Right to attorney’s fee in action on 
replevin bond. 30 L. R. A. (N. 8.) 
372. 

Right to tax as costs amount paid to 
surety company for undertaking. 
48 L. R. A. 591. 


§ 477. Limitations. 


Jn an action for an assault and battery, or for false imprisonment, 
libel, slander, malicious prosecution, criminal conversation, or seduction, 
if the plaintiff recover less than ten dollars, he shall be entitled to no 
more costs or disbursements than the damage recovered. [L. 54, p. 202, 
§ 370; L. 769, p. 123, § 460; Cd. 81, § 508; 2 H. C., § 825.] 


Cited in 4 Wash. 12, 16. This section cannot be construed as giv- 
This section being a special enactment ing additional costs to defendant in case 
relating to costs in particular cases, is of a recovery by the plaintiff, of less 
not repealed by implication by section than $10 damage: Meade v. French, 4 
he a v. French, 4 Wash. 11, 29 Wash. 11, 29 Pac. 833. 

ac, 833. 


§ 478. Limited to One of Several Actions. 


When several actions are brought on one bond, undertaking, prom- 
issory note, bill of exchange, or other instrument in writing, or in any 
other case for the same cause of action against several parties, who might 
have been joined as defendants in the same action, no costs or disburse- 
ments shall be allowed to the plaintiff in more than one of such actions. 
which may be at his election, if the parties proceeded against in the other 
actions were, at the commencement of the previous action, openly within 
this state. [L. 54, p. 202, § 371; Cd. 81, §509; 2 H. C., § 826.] 

Cited in 108 Wash. 159. commencement of a suit by her as 
Where a widow brought suit against a administratrix for the benefit of the 
county in her own name for the wrongful widow and children, to stay proceedings 
death of her husband, and upon sub- 88 to the widow’s claim until the costs 
mitting to a voluntary nonsuit, judgment Of the former action were paid, where 


for $264 costs was entered against her, it appears that she is without means, 
it is an abuse of 1 upon the has three small children to support; that 
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she and the children had been il, de- 
pendent upon charity, and inmates of 
the county poor farm, and no additional 
costs would accrue to the county by rea- 
son of the inclusion of the widow’s claim: 
Archibald v. Lincoln County, 50 Wash. 
55, 96 Pac. 831. 

Under this section, where joint tort- 
feasors are sued in separate actions when 
they might have been joined in one, the 


§ 479. Costs to Defendant. 

In all cases where costs and disbursements are not allowed to the 
plaintiff, the defendant shall be entitled to have judgment in his favor 
for the same. [L. 54, p. 202, § 372; Cd. ’81, § 510; 2 H. C., § 827.] 


Cited in 7 Wash. 96; 82 Wash. 363. Boom Co. v. MeAmmant, 21 Wash. 465, 

This section does not apply to cases 58 Pac. 573. ' 
where neither party is entitled to costs: Abatement of Action: See Remington s 
Thurston County v. Scammel, 7 Wash. Digest, Costs, §12; Thurston County V. 
94, 34 Pac. 470. Scammell, 7 Wash. 94, 34 Pac. 470. 


Consolidation of Actions: See Rem- Disclaimer: See Remington's Digest, 


; , y Cost 13; § d v. Spurgeon, 9 Wash. 
ington’s Digest, Costs, §7; Grays Harbor 74, 37 eo hal Ve ÐpUrTgeon, 


plaintiff makes an election by accepting 
costs in one action, and cannot recover 
costs in the other: Larson v. Anderson, 
108 Wash. 157, 182 Pac. 957, 6 A. L. R. 
621. 

Right to costs in both actions where 
parties who might have been sued 
jointly are sued separately. 6 
A. L. B. 623. 


> 


§ 480. Costs to Defendants Defending Separately. 

In all actions where there are several defendants not united in in- 
terest, and making separate defenses by separate answers, and the plain- 
tiff fails to recover judgment against all, the court may award costs to 
such defendants as recover judgments in their favor, or either of them. 
[L. 54, p. 202, § 373; Cd. 81, §511; 2 H. C., § 828.] 


Cited in 30 Wash. 391; 106 Wash. 377. 

Joint Defendants: See Remington’s Di- 
gest, Costs, §§21, 22; Grays Harbor 
Boom Co. v. MeAmmant, 21 Wash. 465, 
58 Pac. 573; Kovukuk Min. Co. v. Van 
De Vanter, 30 Wash. 385, 70 Pac. 966; 
Wittler Corbin Mach. Co. v. Martin, 47 
Wash. 123, 91 Pac. 629; Lisle v. Quinlan, 
72 Wash. 493, 130 Pac. 902. 

See, also, Larson v. Anderson, 108 
Wash. 157, 182 Pac. 957, 6 A. L. R. 621. 


In an action to reform a deed without 
prior demand on defendant for correc- 


tion, the costs upon a decree of reforma- 
tion should be assessed against the 
plaintiff: Seward v. Spurgeon, 9 Wash. 
74, 37 Pac. 303. 

As the same rule is applicable to 4 
claim secured by lien: See Fraser v. 
Rutherford, 26 Wash, 658, 67 Pac. 366. 


As to costs to persons defending sepa- 
rately, see Koyukuk Min. Co. v. Van 
De Vanter, 30 Wash. 385, 70 Pac. 966; 
Wittler-Corbin Mach. Co. v. Martin, 47 
Wash. 123, 91 Pae. 629; Springer v. 
Ayer, 50 Wash. 642, 97 Pac. 774. 


§ 481. Costs as Attorney Fee—Amount Taxable. | 
| When allowed to either party, costs to be called the attorney fee, 


shall be as follows: 


1. In all actions settled before issue is joined, five dollars; 
2. In all actions where judgment is rendered without a jury, ten dollars; 
3. In all actions where judgment is rendered after impaneling a jury, 


fifteen dollars; 


4. In all actions removed to the supreme court and settled before argu- 


ment, ten dollars; 


5. In all actions where judgment is rendered in the supreme court after 


argument, fifteen dollars. 
Cd. 81, § 512; 2 H. C., § 829.] 
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Cited in 26 Wash. 136; 34 Wash. 434; 
40 Wash. 453, 454; 56 Wash. 412; 58 
Wash. 202; 81 Wash, 399. 


Attorneys’ Fees—In General: See Rem- 
ington’s Digest, Costs, §§ 40, 41; Monte- 
sano v. Blair, 12 Wash. 188, 40 Pac. 
731; Bolster v. Stocks, 13 Wash. 460, 
43 Pac. 532, 534, 1099; Potwin v. Blasher, 
9 Wash. 460, 37 Pac. 710; Kimble v. 
Kimble, 14 Wash. 369, 44 Pac. 866; 
Larson v. Winder, 14 Wash. 647, 45 Pac. 
315; Trumble v. Trumble, 26 Wash. 133, 
66 Pac. 124; Koyukuk Min. Co. v. Van 
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3874, 78 Pac. 914; McGill v. Fuller & 
Co., 45 Wash. 615, 88 Pace. 1038; State 
ex rel. Maltbie v. Will, 54 Wash. 453, 
103 Pac. 479, 104 Pac. 797; Bennett v. 
3 Elec. Co., 56 Wash. 407, 105 Pac. 
825. 

Costs and attorney’s fees for contest- 
ing the probate of a will are not con- 
fined to the costs allowed bv section 481; 
but are governed by the special statute, 
Rem. 1915 Code, section 1313, in which 
no limitation is fixed: Statler’s Estate, 
In re, 58 Wash. 199, 108 Pac. 433. 


De Vanter, 30 Wash. 385, 70 Pac. 966; 
Legg v. Legg, 34 Wash. 132, 75 Pac. 
130; Criswell v. Directors School Dist. 
No. 24, 34 Wash. 420, 75 Pac. 984; 
Spencer v. Commercial Co., 36 Wash. 


Under subdivision 5 of this section, 
the fee may be taxed in an original 
proceeding for a writ of review: State 
ex rel, Spokane Terminal Co. v. Superior 
Court, 40 Wash. 453, 82 Pac. 878. 


§ 482. Disbursements, etc.—Cost Bill. 


The prevailing party, in addition to allowance for costs, as provided 
in the last section, shall also be allowed for all necessary disbursements, 
including the fees of officers allowed by law, the fees of witnesses, the 
necessary expenses of taking depositions, by commission or otherwise, 
and the compensation of referees. The disbursements shall be stated in 
detail and verified by affidavit, and shall be served on the opposite party 
or his attorney, and filed with the clerk of the court, within ten days after 
the judgment; Provided, the clerk of the court shall keep a record of 
all witnesses in attendance upon any civil action, for whom fees are to 
be claimed, with the number of days in attendance and their mileage, 
and no fees or mileage for any witness shall be taxed in the cost bill 
unless they shall have reported their attendance at the close of each day’s 


session to the clerk in attendance at such trial. 


L. 05, p. 32, 8 1. Cf. 


L. 51, p. 202, 8 375; L. 69, p. 124, § 465; L. 77, p. 109, § 517; Cd. 81, 


$513; 2 H. C., § 830. 


Cited in 24 Wash. 412; 58 Wash. 660; 
59 Wash. 264; 65 Wash. 128, 129; 67 Wash. 
539; 76 Wash. 118; 81 Wash. 399; 87 
Wash. 437; 94 Wash. 540; 100 Wash. 337. 


AMOUNT, RATE AND ITEMS 
Nature and Amount of Items, in Gen- 
etal: See Remington's Digest, Costs, 
533: Owsley v. Oregon R. & Nav. Co., 
1 Wash. 491, 20 Pac. 782; Creighton v. 
Cole, 10 Wash. 472, 38 Pac. 1007; Stil- 
well Brothers v. Union Machinery & 
Supply Co., 94 Wash. 61, 161 Pac. 1048; 
Perlus v. Market Investment Co., 95 
Wash, 484, 164 Pac. 65. 

Continuances: See Remington’s Digest, 
Costs, $34; Tacoma Nat. Bank v. Peet, 
9 Wash. 222, 37 Pac. 426. 

_ Depositions and Affidavits: See Rem- 
ington's Digest, Costs, 5 35: Roebling's 
Sons Co. v. Washington Alaska Bank, 
56 Wash. 162, 105 Pac. 174; Pillsbury 
v. Beresford, 58 Wash. 656, 109 Pac. 193. 

Jury Fees: See Remington’s Digest, 
Costs, $36; Nelson v. Nelson Bennett 
Co., 31 Wash. 116, 71 Pac. 749; Lilly 
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v. Lilly, Bogardus & Co., 39 Wash. 337, 
81 Pae. 852. 


Interest on Recovery: See Remington’s 
Digest, Costs, § 37; Johnston v. Gerry, 34 
Wash. 524, 76 Pac. 258, 77 Pac. 503. 


Entry and Docketing of Judgment: See 
Remington’s Digest, Costs, § 38; Hunting- 
ton v. Blakeney, 1 W. T. 111. 


Proceedings After Judgment: See Rem- 
ington’s Digest, Costs, §39; Potwin v. 
Blasher, 9 Wash. 460, 37 Pac. 710. 

Officer’s Fees: See Remington’s Digest, 
Costs, 3 42; Howard v. Gemming, 10 
Wash, 1, 38 Pac. 748; Park v. Newell, 
87 Wash. 431, 151 Pac. 783; Low v. Me- 
Donald, 90 Wash. 122, 155 Pac. 748. 


Service of Process: See Remington’s Di- 
gest, Costs, §43; Creighton v. Cole, 10 
Wash. 472, 38 Pac. 1007; McQuesten v. 
Morrill, 12 Wash. 335, 41 Pac. 56. 


Documentary Evidence— Copies: See 
Remington’s Digest, Costs, §44; New 
Whatcom v. Bellingham Bay ete. Co., 


16 Wash. 137, 47 Pac. 237; McCleary v. 


483 


Willis, 35 Wash. 676, 77 Pac. 1073; 
Hamilton v. Witner, 50 Wash. 689, 97 
Pac. 1084, 126 Am. St. Rep. 921. 


Witnesses’ Fees—In General: See Rem- 
ington’s Digest, Costs, § 45; Christenson 
v. Union Trunk Line, 6 Wash. 75, 32 
Pac. 1018; Ivall v. Willis, 17 Wash. 645, 
50 Pac. 467; McCleary v. Willis, 35 Wash. 
676, 77 Pac. 1073; Grays Harbor Boom 
Co. v. McAmmant, 21 Wash. 465, 58 
Pac, 073; Noon v. Mironski, 58 Wash. 
453, 108 Pac. 1069; Dolan v. Cain, 59 
Wash. 259, 109 Pac. 1009; Daniels v. 
Spear, 65 Wash. 121, 117 Pac. 737; Hof- 
stetter v. Sound Trustee Co., 67 Wash. 
537, 122 Pac. 6; Frair v. Caswell, 79 
Wash, 470, 140 Pae. 564; Low v. Mc- 
Donald, 90 Wash, 122, 155 Pae. 748; Lit- 
zell v. Hart, 96 Wash. 471, 165 Pac. 393. 

In the absence of statute, extra com- 
pensation cannot be taxed as costs for 
expert witnesses where there was no 
showing that such evidence could not be 
‘procured by subpoena without paying 
extra compensation: Spokane v. Fisher, 
106 Wash. 378, 180 Pac. 139. 


It is an abuse of discretion to refuse 
to tax costs for witnesses who were 
present and competent to testify although, 
because of the manner in which the case 
was tried, they were not called upon to 
testify: Ham, Yearsley & Ryrie v. North- 
ern Pac. R. Co., 107 Wash. 378, 181 Pac. 
898. 


Mileage: See Remington's Digest, 
Costs, $46; United States v. Small, 3 
W. T. 478, 17 Pac. 739; Kimble v. Kimble, 
14 Wash. 369, 44 Pac. 866; Carlson Bros. 
& Co. v. Van de Vanter, 19 Wash. 32, 
52 Pae. 323; State v. Lorenz, 22 Wash. 
289, 60 Pac. 644; Hall v. Northwest 
Lumber Co., 61 Wash. 351, 112 Pac. 369: 
Aldredge v. Oregon-Washington R. & 
Nav. Co., 79 Wash. 349, 140 Pae. 550; 
Pearson v. Gullans, 81 Wash. 57, 142 
Pac. 456; Henry v. Chicago, Mil. & P. S. 
R. Co., 84 Wash. 633, 147 Pac. 425; 
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Fryar v. Hazelwood Holstein Farms, 97 
Wash. 78, 165 Pac. 1084. 

Interpreters’ Fees: See Remington’s Di- 
gest, Costs, § 46-1; Hall v. Northwest 
Lumber Co., 61 Wash. 351, 112 Pac. 369. 

Stenographers’ Fees: See Remington's 
Digest, Costs, §47; State ex rel. Roch- 
ford v. Superior Court, 4 Wash. 30, 29 
Pac. 764; Bringgold v. Spokane, 19 Wash. 
333, 53 Pac. 368. 

Expense Incurred but not Disbursed: 
See Remington’s Digest, Costs, § 49; 
Creighton v. Cole, 10 Wash. 472, 38 Pac. 
1007; Anderson v. Provident Life & T. 
Co., 26 Wash. 192, 66 Pac. 415. 


TAXA TION—Bill of Coste—Service and 
Filing: See Remington's Digest, Costs, 
§50; Matheson v. Ward, 24 Wash. 407, 
64 Pac. 520, 85 Am. St. Rep. 955; Kane 
v. Kane, 35 Wash. 517, 77 Pac. 842: 
Clarke v. Eltinge, 39 Wash. 696, 83 
Pac. 901; Clark v. Baker, 76 Wash. 110, 
135 Pac. 1025; Hayes v. Hutchinson & 
Shields, 81 Wash. 394, 142 Pac. 865; 
Thompson v. Seattle Park Co., 94 Wash. 
539, 162 Pac. 994. 

See, also, Snider v. Wright, 112 Wasi. 
036, 192 Pac. 923. 


Form and Requisites: See Reming- 


ton’s Digest, Costs, §51; Potwin ». 
Blasher, 9 Wash. 460, 37 Pac. 710; Nowo- 
groski v. Southworth, 199 Wash. 336. 


170 Pac. 1011. 

Affidavit: See Remington's Digest, 
Costs, §52; Clarke v. Eltinge, 39 Wash. 
696, 83 Pac. 901. 

Evidence as to Items: See Rem ington’s 
Digest, Costs, §53; Lambert v. La Con 
nor Trad. & Transp. Co., 37 Wash. II3. 
79 Pac. 608. 

Duties and Proceedings of Taxing Of- 
ficer: See Remington’s Digest, Costs, § 54: 
Huntington v. Blakency, 1 W. T. 111. 

Constitutionality of statute requir- 
ing payment of court fees. L. R. 
A. 1918B, 150. 


The fees of referees shall be five dollars to each for every day neces: — 
sarily spent in the business of the reference, and twenty cents per folio 
for writing testimony; but the parties may agree in writing upon any 


rate of compensation, and thereupon such rate shall be allowed. 


(cf. L. 


54, p. 202, § 376; L. 77, p. 109, §518; Cd. 81, §514; 2 H. C., § 831.) 


Cited in 3 Wash. 741. 
A referee cannot recover as costs more 
than twenty cents per folio for writing 


the testimony, although he employs 4 
stenographer to assist him: Park v. 
Mighell, 3 Wash. 737, 29 Pac. 556. 


§ 484. Costs on Postponement of Trial. 

When an application shall be made to a court or referees to post- 
pone a trial, the payment to the adverse party of a sum not exceeding 
ten dollars, besides the fees of witnesses, may be imposed as the condi- 
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tion of granting the postponement. 
2. H. C., § 832.] 


Cited in 9 Wash. 225; 90 Wash. 297. 
Conditions on Granting Continuance: See 


Remington’s Digest, Contin., § 25; Tacoma 


Nat. Bank v. Peet, 9 Wash. 222, 37 Pac. 
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[L. 54, p. 203, § 377; Cd. 81, § 515; 


426; Casady v. Anderson, 90 Wash. 296, 
155 Pac. 1067. 


Continuance conditioned on payment 
of costs. Ann. Cas. 1913A, 308. 


§ 485. Costs Where Tender is Made. 


When, in an action for the recovery of money, the defendant alleges 
in his answer that, before the commencement of the action, he tendered 
to the plaintiff the full amount to which he is entitled, in such money as 
by agreement ought to be tendered, and thereupon brings into court, 
for the plaintiff, the amount tendered, and the allegation be found true, 
the plaintiff shall not recover costs, but shall pay them to the defendant. 


Cf. L. 54, p. 203, §378; Cd. 81, §516; 2 H. C., § 833.] 


Cited in 51 Wash. 665; 56 Wash. 377. 


Effect of Tender or Payment into 
Court: See Remington's Digest, Costs, 
g 11; Lyons v. Bain, 1 W. T. 482; Fares 
v. Gleason, 14 Wash. 657, 45 Pac. 314; 
Young v. Borzone, 26 Wash. 4, 66 Pac. 
135, 421. 

A tender of money paid into court by 
a defendant in an action to foreclose a 
lien may, in the discretion of the court, 
_be made liable for the payment of costs 
taxed in favor of the plaintiff: Kruegel 
v. Kitchen, 33 Wash. 214, 74 Pac. 373. 

The rule at law that a tender must be 
kept good or paid into court does not 
apply in equity, as a willingness to pay 
may alone be sufficient; irrespective of 
this and the next section: Murray v. 


O’Brien, 56 Wash. 361, 105 Pac. 840, 28 
L. R. A. (N. S.) 998. 


A tender by defendant of a sum ad- 
mitted to be due on a contract involving 
items that can be segregated does not 
bar a counterclaim for a larger sum 
arising out of the same transaction, this 
section only requiring a tender of the 
amount admitted to be due: LaRault v. 
Palmer, 51 Wash. 664, 99 Pac. 1036, 21 
L. R. A. (N. S.) 354. 


Pleading: See Remington's Digest, 
Tender, 3 12; Ralph v. Lomer, 3 Wash. 
401, 28 Pac. 760. 


Necessity of keeping tender good in 
equity to stop costs. 12 A. L. B. 
953. 


§ 486. Deposit With Clerk by Defendant of Tender, Effect of. 

If the defendant, in any action pending, shall at any time deposit with 
the clerk of the court, for the plaintiff, the amount which he admits to 
be due, together with all costs that have accrued, and notify the plaintiff 
thereof, and such plaintiff shall refuse to accept the same in discharge of 
the action, and shall not afterwards recover a larger amount than that 
deposited with the clerk, exclusive of interest and cost, he shall pay all 
costs that may accrue from the time such money was so deposited. 


IL. 54, p. 203, § 379; Cd. 81, 8 517; 


Cited in 4 Wash. 671; 56 Wash. 377. 


Deposit in Court: See Remington’s Di- 
gest, Costs, $23; Dane v. Daniel, 28 
Wash. 155, 68 Pac. 446; Kruegel v. 
Kitchen, 33 Wash. 214, 74 Pac. 373; 
Braeger v. Bolster & Barnes, 60 Wash. 
579, 111 Pac. 797. 


Payment into Oourt of Amount Ten- 


2 H. C., 8 834.] 


dered or Admitted to be Due—Operation 
and Effect: See Remington's Digest, 
Tender, §13; Kruegel v. Kitchen, 33 
Wash. 214, 74 Pac. 373; Sanborn v. Dent- 
ler, 97 Wash. 149, 166 Pac. 62. 


See, also, Larsen v. Russell, 113 Wash. 
474, 194 Pac. 535. 


§ 487. Costs in Appeals from Justice’s Court. 

In all civil actions tried before a justice of the peace, in which an 
appeal shall be taken to the superior court, and the party appellant shall 
not recover a more favorable judgment in the superior court than before 
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the justice of the peace, such appellant shall pay all costs. 
$ 380; Cd. 81, §518; 2 H. C., 8 835.] 
This section does not require that the 
judgment should have been in his favor 
in the court below, and whether it is 
more favorable or not does not depend 
on the amount, within a few dollars, but Bagley v. Carpenter, 2 W. T. 19, 3 Pac. 


is to be left to the diseretion of the 193; overruling in part, Ebey v. Engle, 
court under a liberal construction of the 1 W. T. 72. 


§ 488. Costs Against Guardian of Infant Plaintiff. 


When costs are adjudged against an infant plaintiff, the guardian 
or person by whom he appeared in the action shall be responsible there- 
for, and payment may be enforced by execution. [L. 54, p. 203, § 381; 
Cd. 81, § 519; 2 H. C., § 836. | 


Liability of guardian or next friend 
of infant for costs as affected by 


code: Baxter v. Scoland, 2 W. T. 86, 3 


Pac. 638. 


Where. plaintiff claims more than $100 
and recovers less than that sum in such 
action, defendant is entitled to costs: 


latter’s attaining majority: Ann 
Cas. 1914A, 606. 


§ 489. Costs in Cases of Executors, etc. 


In [an] action prosecuted or defended by an executor, administra- 
tor, trustee of an express trust, or a person expressly authorized by 
statute, costs shall be recovered as in an action by or against a person 
prosecuting [or defending] in his own right, but such costs shall be 
chargeable only upon or collected of the estate of the party represented, 
unless the court shall direct the same to be paid by the plaintiff or de- 
fendant personally for mismanagement or bad faith in such action or 
defense. [L. 54, p. 203, § 382; Cd. 81, §520; 2 H. C., § 837.] 


§ 490. Assignee Liable for Costs, When. 


When the cause of action, after the commencement of the action, by 
assignment, or in any other manner, becomes the property of a person 
not a party thereto, and the prosecution or defense is thereafter con- 
tinued, such person shall be liable to the costs in the same manner as if 
he were a party, and payment thereof may be enforced by execution. 
[Cf. L. 54, p. 203, § 383; L. 69, p. 125, § 473; Cd. 81, §521; 2 H. C., 
§ 838.) 


§ 491. Costs Against State or County. 


In all actions prosecuted in the name and for the use of the state, 
or in the name and for the use of any county, the state or county shall 
be liable for costs in the same case and to the same extent as private 
parties. [L. 754, p. 203, § 384; Cd. 81, § 522; 2 H. C., § 839.] 


Cited in 40 Wash. 10; 70 Wash. 643. v. Fenimore, 2 Wash. 370, 26 Pac. 807; 
Liabilities of State: See Remington’s State ex rel. News Pub. Co. v. Milligan, 


Digest, Costs, §93; State ex rel. Thurs- 4 Wash. 29, 29 Pac. 763; Presby v. 
ton County v. Grimes, 7 Wash. 445, 35 Klickitat County, 5 Wash. 329, 31 Pac. 
Pac. 361; State v. Rutledge, 40 Wash. 9, 876. 


82 Pac. 126. 

Liabilities of County: See Remington's 
Digest, Costs, §94; Stowe v. State, 2 
Wash, 124, 25 Pac. 1085; State ex rel. 


Liabilities of City: See Remington’s 
Digest, Costs, §95; Spokane v. Smith, 
37 Wash. 583, 79 Pac. 1125. 


Criminal Prosecutions Under Laws for 


Langhorne v. Superior Court, 32 Wash. 
U, 72 Pac, 1027; State ex rel. Coeller 
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Protection of Children.—Costs cannot be 
allowed in a proceeding against a delin- 
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quent child and her parent contributing Ann. 


to the delinquency, as they are not 
authorized by this section nor by sec- 
tion 2225: Pierce County v. Magnuson, 
70 Wash. 639, 127 Pac. 302, Ann. Cas. 
1914B, 889. 


Liability of county for costs. 
Cas. 1914B, 892. 


Claims against state for costs. 42 
L. B. A. 41. 


§ 492. Costs in Revisory Proceedings. 

When the decision of a court of inferior jurisdiction, in an action or 
special proceeding, is brought before the supreme court or a superior 
court for review, such proceedings shall, for purpose of costs, be deemed 
an action at issue upon a question of law from the time the same is 
brought into the supreme court or superior court, and costs thereon may 
be awarded and collected in such manner as the court shall direct, ac- 
cording to the nature of the case. [L. 54, p. 204, § 385; Cd. 81, S 523; 
2 H. C., § 840.] 


On Appeal: See notes to § 1744, inf ra. 


In Certiorari : See Reming- 
ton’s Digest, Certiorari, §33; State ex 
rel. Spokane Terminal Co. v. Superior 
Court, 40 Wash. 453, 82 Pac. 578. 


Upon a writ of certiorari, where the 
lower tribunal has no jurisdiction to 
adjudge costs, the superior court would 
be without jurisdiction to enter judgment 
for the costs incurred before such lower 


tribunal: Bringgold v. Spokane, 19 Wash. 


333, 53 Pac. 368. 
Upon reversing a judgment in disbar- 


the state, and not against the relators: 
State ex rel. Dill v. Martin, 45 Wash. 
76, 87 Pac. 1054. 


Power of appellate court to award 
costs on dismissal of appeal for 
want of jurisdiction. 13 Ann. Cas. 
1048. 


Costs where appellant dismisses ap- 
peal. L. R. A. 1917A, 120. 


Liability for costs on appeal from 
award in condemnation proceed- 
ings. 36 L. R. A. (N. 8.) 624. 

Liability of indemnitor for costs of 


ment proceedings for costs in a substan- 
tial amount, the defendant is entitled to 
his costa on appeal, to be taxed against 


successful appeal by party in- 
demnified. L. R. A. 1915F, 598. 


§ 493. Costs in Discretion of Court. 


In all actions and proceedings other than those mentioned in this 
chapter, where no provision is made for the recovery of costs, they may 
be allowed or not; and if allowed, may be apportioned between the par- 
ties, in the discretion of the court. [L. 54, p. 204, § 387; Cd. 81, § 525; 
2 H. C., 8 842.] 


Cited in 79 Wash. 38; 108 Wash. 460. 


Discretion of Court: See Remington’s 
Digest, Costs, §§ 3, 4; Churchill v. Stephen- 
ig 14 Wash. 620, 45 Pac. 28; Kruegel 

Kitchen, 33 Wash. 214, 74 Pac. 373; 
3 v. Loeper, 51 Wash. 682, 99 
Pac. 1029; Croup v. Demoss, 78 Wash. 
128, 138 Pac. 671; Brown v. Anacortes, 
79 Wash. 33, 139 Pac. 652. 


Apportionment: See Remington's Di- 
gest, Costs, 3 17; Churchill v. Stephenson, 
14 Wash. 620, 45 Pac. 28; Strunz v. 
Hood, 44 Wash. 99, 87 Pac. 45; Cornett’s 
Estate, In re, 102 Wash, 254, 173 Pac. 44. 


9494. Retaxation of Costs. 


Any party aggrieved by the taxation of costs by the clerk of the 
court may, upon application, have the same retaxed by the court in which 
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The apportionment of costs in an 
equitable suit rests in the discretion 
of the court: Wiffenbach v. Puget Sound 
Bridge & Dredging Co., 108 Wash. 453, 
184 Pac. 321. 

A subcontractor’s action on a contract 
for a county building is an equitable one, 
in which costs may be apportioned, where 
it seeks a restraining order against the 
county and involved a long accounting 
between the parties, and the complaint 
on its face wa3 in the nature of a lien 
foreclosure: Wiffenbach v. Puget Sound 
Bridge & „ Co., 108 Wash. 455, 
184 Pac. 321. 
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the action or proceeding is had. 
2 H. C., 8 843.] 


Cited in 35 Wash. 137. 


Remedies for Erroneous Taxation— In 
General: See Remington’s Digest, (Costs, 
§55: Tacoma Lumber ete. Co. v. Wolff, 
7 Wash. 478, 35 Pac. 115, 755; Perlus v. 
Silver, 71 Wash. 338, 128 Pac. 661. 

Motion for Retaxation: See Remington’s 
Digest, Costs, §56; Newberg v. Farmer, 
1 W. T. 182; Bringgold v. Spokane, 19 
Wash. 333, 53 Pae. 368. 

Retaxation by Court on Motion 
or Appeal: See Remington’s Digest, Costs, 
$57; Miskel v. Stone, 1 W. T. 229; Bur- 


richter v. Cline, 3 Wash. 135, 28 Pac. 
367; Main v. Johnson, 7 Wash. 321, 3» 
Pac. 67; Jenkins v. Powe, 19 Wash. 113, 
52 Pac. 520; Bringgold v. Spokane, 19 
Wash. 333,53 Pac. 368; Moritz v. Hersko- 
vitz, 46 Wash. 192, 89 Pac. 560. 


——- Presumption That Costs Were Prop- 
erly Taxed: See Remington’s Digest, Costs, 
§58; Newberg v. Farmer, 1 W. T. 182; 
Shearer v. Buckley, 31 Wash. 370, 72 
Pac. 76; Port Townsend v. Lewis, 34 
Wash. 413, 75 Pac. 982; McCleary v. 
Willis, 35 Wash. 676, 77 Pae. 1073. 


§ 495. Security for Costs—Demand—Bond—Deposit. 


When a plaintiff in an action resides out of the county, or is a foreign 
corporation, security for the costs and charges which may be awarded 
against such plaintiff may be required by the defendant. When required, 
all proceedings in the action shall be stayed until a bond, executed by 
two or more persons, be filed with the clerk, conditioned that they will 
pay such costs and charges as may be awarded against the plaintiff by 
judgment, or in the progress of the action, not exceeding the sum of two 
hundred dollars. A new or additional bond may be ordered by the court 
or judge. upon proof that the original bond is insufficient security, and 
proceedings in the action stayed until such new. or additional bond be 
executed and filed. The plaintiff may deposit with the clerk the sum of 


two hundred dollars in lieu of a bond. [L. 


§597; 2 H. C., § 844. 


Cited in 8 Wash. 310; 16 Wash. 337; 17 
Wash, 565; 28 Wash. 168; 34 Wash. 156; 
39 Wash. 259; 48 Wash. 427; 60 Wash. 
666; 82 Wash. 362; 91 Wash. 610; 93 
Wash, 234, 236. 

SECURITY FOR PAYMENT —Stipula- 
tions and Agreements—Character of 
Parties: See Remington’s Digest, Costs, 
$ 24; State ex rel. Hanna v. Superior 
Court, 17 Wash. 564, 50 Pac. 482. 

Time for Application and Laches: See 
Remington’s Digest, Costs, § 25; Swift v. 
Stine, 3 W. T. 518, 19 Pac. 63. 

Hearing and Determination of Applica- 
tion: See Remington’s Digest, Costs, § 26; 
State ex rel. Hanna v. Superior Court, 
17 Wash. 564, 50 Pac. 482. 

Bond—In General: See Remington’s Di- 

gest, Costs, §27; Robinson v. Haller, 8 
Wash. 309, 36 Pac. 134. 
Sufficiency and Justification of 
Sureties: See Re'nington's Digest, Costs, 
$ 28; Brooks v. James, 16 Wash. 33a, 
47 Pac. 751. 

The fact that defendants had demanded 
a cost bond from a nonresident plaintiff, 
under this section, would not operate as a 
stay against a voluntary dismissal by 
plaintiff of the action, where she had 


54, p. 204, § 389; Cd. 81. 


failed to file the bond: Dane v. Daniel. 
28 Wash. 155, 68 Pac. 446. 

Additional or New Security: See Rem- 
ington’s Digest, Costs, § 29; Robinson v. 
Haller, 8 Wash. 309, 36 Pac. 134; Morris 
v. Warwick, 48 Wash. 426, 93 Pac. 905. 

Objections: See Remington’s Digest, 
Costs, §30; Robinson v. Haller, 8 Wash. 
309, 36 Pac. 134. 

Effect of Failure to Give Security — De- 
lay: See Remington’s Digest, Costs, § 31; 
Carlson Bros. & Co. v. Van de Vanter, 19 
Wash. 32, 52 Pae. 323; Johnston v. Gerry, 
34 Wash. 524, 76 Pac. 258, 77 Pae. 503; 
Morris v. Warwick, 48 Wash. 426, 96 
Pac. 905. 

Sufficiency of bond for costs with re- 
spect to form and contents. Ann. 
Cas. 1913D, 575. 


Right of defendant to demand secur- 
ity for costs after answer. 8 Ann. 
Cas. 944. 

Waiver of statute or court rule requir- 
ing nonresident plaintiff to give 
security for costs. 8 A. L. R. 519. 

Effect of insertion of unauthorized 
provision in cost bond. L. B. A. 
19178, 1008. 
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§ 496. Judgment Against Surety on Cost Bond. 


Whenever any bond or undertaking for the payment of any costs 
to any party shall be filed in any action or other legal proceeding in 
any court in this state and judgment should be rendered for any such 
costs against the principal on any such bonds or against the party pri- 
marily liable therefor in whose behalf any such bond or undertaking has 
been filed, such judgment for costs shall be rendered against the principal 
on such bond or the party primarily liable therefor and at the same time 
also against his surety or sureties on any or all such bonds or under- 
takings filed in any such action or other legal proceeding. [L. 09, 
p. 633, §1.] 

Cited in 91 Wash. 611, 612; 93 Wash. 
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a nonresident plaintiff was not served 


234, 237. with notice of appeal from a judgment 
Summary Remedies Against Sureties: in favor of his principal, the appeal 
See Remington's Digest, Costs, §32; should be dismissed, in view of this sec- 


tion: Shippen v. Shippen, 91 Wash. 610, 


Jeff t 7 Wash. 
Trumbull v. Jefferson County, 3 158 Pac. 247. 


604, 79 Pae. 1105. 


Liability of Sureties: State ex rel. 


Illinois Surety Co. v. Superior Court, 82 
Wash. 361, 144 Pac. 292. 


Judgment against principal as evi- 
dence against surety on cost bond. 
Ann. Cas. 1915D, 410; 40 L. R A. 
(N. S.) 747; L. R. A. 1918E, 821. 


Where the surety on the cost bond of 


§ 497. Schedule of Fees of Officers, Witnesses, etc. 


The several officers herein named shall collect the fees herein pre- 
scribed for their official services: 


CLERK OF THE SUPREME COURT. 

Upon filing his first paper or record and making an appearance in the 
supreme court, the appellant shall pay to the clerk of said court a docket 
fee of $5. 

Upon making his appearance in the supreme court, the respondent in 
any appealed case shall pay to the clerk a fee of $2. 

The applicant or petitioner in any special proceeding in the supreme 
court, upon making his appearance, shall pay to the clerk thereof a fee 
of $3. 

The respondent in a special proceeding, and each respondent appearing 
separately therein, at the time of his appearance, shall pay to the clerk 
a fee of $1. 

The foregoing fees shall be all the fees connected with the appeal 
or special proceeding: Provided, that no fees shall be required to be ad- 
vanced by the state, or any municipal corporation, or any public officer 
prosecuting or defending on behalf of such state or municipal corporation. 

For filing application, entering admission and issuing certificate to an 
attorney upon admission to practice, $20. 

For all services for which no fee is hereinbefore prescribed, the clerk 
of the supreme court shall receive the same fees as are prescribed for 
clerks of the superior courts for like services. | 


CLERKS OF THE SUPERIOR COURT. 

The plaintiff, or other party instituting any civil action or proceeding 
shall pay, when the case is entered in the court or when the first paper 
on his part is filed therein, a fee of $4. 
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The defendant or other adverse party or any one or more of several 
defendants or other adverse parties, or interveners, appearing separately 
from the others, shall pay when his or their appearance is entered in 
the case, or when his or their first appearance is filed therein, a fee of #2. 

When no issue of fact is joined in the case and no judgment other than 
a dismissal or discontinuance, without trial of an issue of fact is ren- 
dered, no further fee need be paid. 

Where, after an issue of fact has been joined, the cause is dismissed 
or discontinued without trial of such issue, the party causing such dis- 
missal or discontinuance to be entered shall pay, at the time of the entry 
thereof, a further fee of $1. 

If a judgment other than a dismissal or discontinuance is rendered, the 
party obtaining the same shall pay, at the time of the entry thereof, a 
further fee as follows: 

1. Where the judgment is rendered without the taking of proof of any 
fact pleaded: 

(a) If no adverse party has appeared in the case, $2. 

(b) Or if an adverse party has appeared, $3. 

2. Where the judgment is rendered upon proof taken, but wiikoni the 
assessment of damages by a jury, and in a case other than the foreclosure 
of a lien or mortgage or partition of real estate: 

(a) If no adverse party has appeared in the case, $3. 

(b) If an adverse party has appeared, $5. 

3. Where the judgment is rendered upon an assessment of damages by 
a jury, no adverse party having appeared in the case, $5. 

4. Where the judgment is rendered after an appearance by an adverse 
party, and a trial by jury, or by the court or a judge, referee or com- 
missioner, in a cause other than the foreclosure of a lien or mortgage, 
or partition of real estate, $6. 

5. Where the judgment is rendered in an action for the foreclosure of 
a lien or mortgage or partition of real estate: 

(a) If no adverse party has appeared in the case, $6. 

(b) If an adverse party has appeared, $8. 

6. For making a transcript on appeal to the supreme court, or for tran- 
scribing the records in any action for any purpose, 10 cents per folio. 

7. For comparing a transcript on appeal, or transcript of the record 
in any action where the party has prepared it himself, 5 cents per folio. 

The appellant in appeals from judgments of a justice of the peace, 
shall at the time of docketing his appeal, pay a docket fee of $4. 

The adverse party in appeals from Judgment of a justice of the peace 
at the time of his appearance in the superior court shall pay a fee of $2. 

Other fees shall be charged as are charged in actions originally begun 
in the superior court. 

For filing an abstract of a judgment entered in the supreme court or 
of any other superior court of the state or of any United States court 
held in this state, or a transcript of a judgment of a justice court, a 
fee of 81. 

For taking an affidavit with or without seal, 50 cents. 

For certificate with or without seal, 50 cents. 
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For entering a declaration to become a citizen of the United States, 
$1.50. 

For entering the final admission of an alien to citizenship and for a 
certified copy thereof under seal, $3. 

For filing all instruments required by law to be filed in his office, where 
no other fee is provided, 10 cents. 

For filing and recording marriage certificates, the same to be collected 
as provided by law, $1. 

For approving bond, including justification thereon, in other than civil 
actions and probate proceedings, 50 cents. 

In probate proceedings the party instituting such proceedings shall 
pay, at the time of the filing of the first paper therein, a fee of $5. 

Upon the filing of a petition for the sale of real estate, there shall be 
paid at the time of filing such petition a fee of $3. 

Upon the filing of a final account in the settlement of the decedent’s 
estate, there shall be paid a fee of $5. 

For issuing commission to take deposition, there shall be paid a fee 
of $1. 

For filing any petition to contest a will admitted to probate, or to 
prove a will which has been rejected and for all other services in con- 
nection with such petition, subsequent to its filing and up to final settle- 
ment of the issues raised by such petition, to be paid at the time of 
filing such petition, a fee of $25. 


SHERIFF’S FEES, 

For service of each summons and complaint, and return thereon, on 
each defendant, besides mileage, 60 cents. 

For making a return of not found in the county upon a summons, be- 
sides mileage actually traveled, 30 cents. 

For levying each writ of attachment or writ of execution upon real or 
personal property, besides mileage, 60 cents. 

For serving writ of possession or restitution without aid of the county, 
hesides mileage, $1.50. 

For serving writ of possession or restitution with aid of the county, 
besides mileage, $2. 

For service and return of subpoena, upon each person served, besides 
mileage, 25 cents. 

For summoning each juror, in a justice of the peace court, besides 
mileage, 25 cents. 

For serving an arrest warrant in a civil action or proceeding, besides 
mileage, 80 cents. 

For serving or executing any other writ or process in a civil action or 
proceeding, besides mileage, 60 cents. 

For taking and approving any bond, in a civil action or proceeding, 
required by law to be taken or approved by him, except indemnity bonds, 
50 cents. 

For posting each notice, besides mileage, 25 cents. 

For each mile actually and necessarily traveled by him in going to or 
returning from any place of service, 10 cents. 
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For making a deed to lands sold upon execution or order of sale, or 
other decree of court, to be paid by the purchaser, $3. 

For making copy of any complaint, notice, writ or process, necessary 
to complete service, per folio, 10 cents: 

Provided, that he shall not be required to make any certified copies 
for a fee less than $1. | 

WITNESS FEES. | 

Witnesses shall receive for each day’s attendance in all courts of this 
state, besides mileage at ten cents per mile each way, $2. [L. 07, p. 88, 
§1. See pp. 88-94. Cf. L. 54, pp. 368-376; L. 61, pp. 3442; L. 63. 
pp. 391-399; L. ’66, pp. 94-99; Cd. 81, § 2086; 1 H. C., § 3017; L. 793, 
pp. 421, 425, §§ 1, 2; L. 703, pp. 290-298. 

Former laws cited in 7 Wash. 446, 450; 8 Wash. 233, 537; 9 Wash. 108, 109, 110, 


694; 17 Wash. 488; 25 Wash. 280; 29 Wash. 60; 31 Wash. 121, 565; 39 Wash. 184. 


Cited in 8 Wash, 489, 537; 31 Wash. 
121; 42 Wash. 659; 79 Wash. 228, 233. 


Compensation and Fees of Olerks: See 
Remington’s Digest, Clerks of C., 8 3; 
Soules v. McLean, 7 Wash. 451, 35 Pac. 
364, 1082; State ex. rel. Bittencouer v. 
Gordon, 8 Wash. 488, 36 Pac. 498; Kelly 
v. Ryan, 8 Wash, 536, 36 Pac. 478; 
Denny v. Holloway, 17 Wash. 487, 49 
Pac. 1073; State ex rel. Quincy v. Col- 
lins, 31 Wash. 564, 72 Pac. 95; State ex 
rel. Nettleson v. Case, 39 Wash. 177, 81 
Pac. 554, 109 Am. St. Rep. 874, 1 L. R. A. 
(N. 8.) 152. 


A garnishment proceeding being auxiliary 
to the principal action does not fall with- 
in the provision requiring the plaintiff 
to pay the clerk’s fee of four dollars for 
instituting an action: Kelly v. Ryan, 8 
Wash. 536, 36 Pac. 478. 

As the federal constitution gives con- 
gress power to establish a uniform rule 
of naturalization, the act of June 29, 
1906, fixing the fees to be charged by 
all clerks of courts exercising jurisdic- 
tion in naturalization cases, applies to 
state courts where the state constitution 
confers such jurisdiction; and the fee 
authorized by a state statute cannot 
be collected: State ex rel. Newman V. 
Libby, 47 Wash. 481, 92 Pac. 350, 

Failure to collect clerk’s fees does not 
affect the finality of the judgment for 
the purposes of an appeal: Chilcott v. 


Globe Nav. Co., 49 Wash. 302, 95 Pac. 
264. 

Under this section, jurors are not en- 
titled to compensation for Saturdays, 
where the court has excused them from 
Friday evening until Monday mornins, 
for the purpose of hearing motions, ai- 
though such jurors were unable to reach 
home and return during the time tor 
which they were excused: State ex rel. 
Hastie v. Lamping, 25 Wash. 275, 65 
Pac. 537. 


Filing a transcript of a judgment from 
a justice court with the clerk of tie 
superior court is not the commencement 
of an action for which the county clerk 
can collect a four dollar appearance fee, 
under this section: State ex rel. Bitten- 
couer v. Gordon, 8 Wash. 488, 36 Pae. 
498. 


Under this section, prior to amendment, 
a sheriff was not entitled to commissions 
upon the sale of mortgaged premises 
under decree of foreclosure, where the 
property is bid in by the plaintiff for 
the amount of the mortgage debt, and no 
moneys pass through the sheriffs hands: 
State ex rel. Thompson v. Prince, 9 
Wash. 107, 37 Pac. 291; State ex rel. 
Sutter v. O’Loughlin, 9 Wash. 529, 3 
Pac. 669; State ex rel. Cannon v. Pugh, 
9 Wash. 694, 38 Pac. 79; Spinning V. 
Pierce County, 20 Wash. 126, 54 Pac. 
1006. 


§ 498. Witnesses and Jurors in Criminal Cases. 


No fees shall be allowed to witnesses in criminal causes unless they 
shall have reported their attendance at the close of each day’s session 
to the clerk in attendance thereon. No allowance of mileage shall be 
made to a juror or witness who has not verified his claim of mileage 
under oath before the clerk of the court on which he is in attendance. 


[L. 95, p. 15, 88 1, 2.] 
Cited in 14 Wash. 373. 
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§ 499. Salaried Officers not to Receive Fees. 


No state, county, municipal or other public officer within the state 
of Washington, who receives from the state, or from any county or mu- 
nicipality therein, a fixed and stated salary as compensation for services 
rendered as such public officer, shall be allowed or paid any per diem 
for attending or testifying on behalf of the state of Washington, or 
any county or municipality therein, at any trial or other judicial pro- 
ceeding, in any state, county or municipal court within this state; nor 
shall such officer, in any case, be allowed nor paid any per diem for at- 
tending or testifying in any state or municipal court of this state, in 
regard to matters and information that have come to his knowledge in 
connection with and as a result of the performance of his duties as a 
public officer as aforesaid: Provided, this act shall not apply when any 
- deduction shall be made from the regular salary of such officer by reason 
of his being in attendance upon the superior court, but in such cases 
regular witness fees shall be paid; and further, that if a public officer 
be subpoenaed and required to appear or testify in Judicial proceedings 
in a county other than that in which he resides, then said public officer 
shall be entitled to receive per diem and mileage as provided by statute 
in other cases; and, provided further, that this act shall not apply to 
police officers when called as witnesses in the superior courts during 
hours when they are off duty as such officers. [L. 01, p. 212, §1; L. 03, 
p. 10, 8 L] 


§ 500. Folio Defined, and Matters Concerning. 


The term folio' when used as a measure for computing fees or 


compensation, shall be construed to mean one hundred words, counting 
every two figures necessarily used as a word. <Any portion of a folio, 
when in the whole draft or paper there should not be a complete folio, 
and when there shall be an excess over the last folio exceeding a quarter, 
it shall be computed as a folio. The filing of a paper shall be construed to 
include the certificate of the same. [L. 69, p. 373, §5; Cd. 81, 8 2093; 
1 H. C., § 3022.) 


§ 501. Mileage in Certain Cases. 
When any sheriff, constable, or coroner serves more than one process 
in the same cause, or on the same person, not requiring more than one 


journey from his office, he shall receive mileage only for the most distant 
service. [L. 69, p. 373, §16; Cd. 81, § 2094; 1 H. C., § 3023.] 


§ 502. Witness Fee not Allowed to Attorney. 


No attorney in any case shall be allowed any fees as a witness in 
such case. [L. 69, p. 374, §17; Cd. 81, § 2095; 1 H. C., S 3024.] 


§504. Costs of Publication to be Paid in Advance. 


When, by law, any publication is required to be made by an officer 
of any suit, process, notice, order, or other papers, the costs of such pub- 
lication shall, if demanded, be tendered by the party procuring such publi- 
cation before such officer shall be compelled to make publication thereof. 
L. 69, p. 373, §14; Cd. 81, § 2092; 1 H. C., § 3021. 
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§ 505. Fees Payable in Advance. 

All fees are invariably due in advance where demanded by the officer 
required to perform any official act, and no officer shall be required to 
perform any official act unless his fees are paid when he demands the 
same: Provided, this section shall not apply when the officer performs 
any official act for his county. or for the state. [L. 69, p. § 374, 8 21: 
Cd. '81, § 2099; 1 H. C., § 3028. 

Cited in 1 Wash. 96. fees were not tendered him, where he 


Under section 4172, infra, and this has made no demand therefor in advance 
section, it is no defense for the sheriff of Service: Haas v. Gaddis, 1 Wash. 83. 


against an action for damages for failure 23 Pac. 1010. 
to levy an execution to allege that his 


§ 506. Officers not to Serve Until Fees are Paid—Liability Afterwards. 


The officers mentioned in this act shall not, in any case except for 
the state or county, perform any official services unless the fees prescribed 
for such service are paid in advance, and on such payment the officer 
must perform the services required. For every failure or refusal to per- 
form official duty when the fees are tendered, the officer is liable on his 
official bond. [L. 790, p. 315, § 39; 1 H. C., § 3009. ] 


Cited in 8 Wash. 260. 


§ 507. Fees of Witness are to be Paid in Advance—Waiver. 

Witnesses in civil cases shall be entitled to receive upon demand their 
fees for one day’s attendance, together with mileage going to the place 
where they are required to attend, if such demand is made to the officer 
or person serving the subpoena at the time of service. [L. 69, p. 374, 
$ 22; Cd. 81, § 2100; 1 II. C., § 3029. ] 


§ 508. County to Pay Certain Costs. 

Each county shall be liable to pay the per diem and mileage, or other 
compensation in lieu thereof, to Jurors of the county attending the dis- 
trict court; the fees of the sheriff for maintaining prisoners, charged with 
crimes, and his costs in conveying them to and from the district court, 
as well as their board while there; the per diem and mileage, or such 
other compensation as is allowed in leu thereof, of the sheriff of the 
county, when in criminal cases he is required to attend or travel to the 
superior court out of the limits of his own county; the costs in criminal 
cases taken from the county to the district court: Provided, that none 
shall be so paid by the treasurer unless the particular items shall be 
approved by the judge and certified by the clerk under the seal of the 
eourt: And provided further, that for the time or travel which may be 
paid by the parties or United States, no payment from the county fund 
shall be allowed, and no officer, juror, or witness shall receive from the 
county double pay as a per diem for the same time, or as traveling ex- 
penses or mileage for the same travel, in how many different capacities 
or in however many different causes they may be summoned, notified, 
or called upon to testify or attend in. [Cf. L. 57, p. 22, § 10; L. 63, 
p. 425, §10; L. '69, p. 420, §9; Cd. 81, § 2103; 1 H. C., p AERE 

Sce supra, $ 491, costs against state or county. 
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This and the next following section are for the most part incompatible with the 
organization of the courts under the state constitution. There being a doubt as to what 
portions thereof survive, they are given as they appeared in the code of 1881. 


Cited in 70 Wash. 643. 


$ 509. Expenses in Lieu of Mileage. 

Whenever a juror, witness, or officer is required to attend a court, 
or travel on official business out of the limits of his own county, and en- 
titled to mileage, in lieu thereof he may at his option receive his actual 
and necessary traveling expenses by the usually traveled route in going 
to and returning from the place where the court is held, or where the 
business is discharged. [Cf. L. 63, p. 424, 88 6, 8; L. 69, p. 419, 8 7; 
Cd. 81, § 2109; 1 H. C., § 3049.) 

This is only a part of Bal. Code, $1625; see § 4230, inf ra. 
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592. 


593. 
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Confirmation of sale of land— Disposi- 
tion of proceeds. 

Evietion of purechaser— Recovery. 

Contribution and subrogation. 

Redemption from sale. 


601. 
602. 


demption. 

Restraining waste during redemption 
period. 

Possession during period of redemp- 
tion. 


595. Time for redemption. 603. Sheriff's deed. 
596. Successive redemptions, 604. Entry of deed. 
CHAPTER VI.—COMMISSIONERS TO CONVEY REAL ESTATE. 
605. Court may appoint, when. 609. Approval by court necessary. 
606. Contents of deed. 610. Execution of conveyance. 
607. Conveyance made in pursuance of judg- 611. Recording. 
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613. Order to examine judgment debtor. 630. Disobedience of order, how punished. 
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615. Order to discover property, ete, of eee M nn 
zudgment debtor. 632. Not excused from auswering. 
616. Before whom examined—Referce to 633. Proceedings in case of joint debtors. 
617 1 evidence, — — Ad 634. Continuance. 

: ee WW,“,üs Proceedings applicable to judgments 
618, Referee to be sworn. 636 1 — 
519. Order authorizing payment to sheriff. 637. Pror a pie ite 3 oe a 
620. Order requiring delivery of money, 3 pe y N TORR n 

ete., to sheriff or receiver. 638. 9 are special—To be heard 
621. Duty of sheriff. 63 
622. How money or property applied. 639. Fees of referee. , 
623. Balance, how disposed of. 640. Receiver—A ppointment—Notice. 
624. Transfer of property may be enjoined, 641. Notice to other creditors. 
ete. 642. Only one receiver appointed— Extend- 
625. Mode of service of certain orders. ing receivership. 
626. Service of warrant. 643. Order to be filed. 
627. Discontinuance or dismissal of pro- 644. Property vests in receiver. 
ceedings. 645. Receiver’s title, how extended by re- 
628. Costs to judgment creditor. lation. 
629. Costs to judgment debtor. 646. Records to be kept by clerk. 
CHAPTER I. 
=- EXECUTIONS. 


§ 510. Execution to Enforce Judgment. 


The party in whose favor judgment has been given or may hereafter 
be given or entered in any court of record in this state or the territory of 
Washington may have an execution issued at any time for the collection or 
enforcement of the same: |[Providing, that if a period of five years shall 
have elapsed without an execution being issued on such judgment, then 
execution shall not issue thereafter until such judgment shall be revived 
in the manner provided by law.] [Cf. L. 54, p. 175, § 242; L. 69, p. 79, 
$ $20; Cd. 81, § 325; L. '88, p. 94. § 1; 2 H. C., § 464. 


Superseded and modified as to the part in brackets by 33 445, 458, supra. 
supra, § 445, duration of judgment lien. 
See supra, § 459, revival of judgments. 
Cited in 12 Wash. 518: 23 Wash. 546; 
32 Wash. 90; 78 Wash. 190. 192. 
The last part of this section is super- 
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seded by 88 458, 459, supra. Catton v. 
Reehling, 78 Wash. 187, 138 Pac. 669. 


911 


Nature and Essentials of Execution in 
General: See Remington's Digest, Execu- 
tion, §§ 1—3; Murray v. Meade, 5 Wash. 
693, 32 Pae. 780; Marks v. Pence, 31 
Wash, 426, 71 Pac. 1096; State ex rel. 
Jefferson County, v. Hatch, 36 Wash. 164, 
78 Pac, 796; Grant v. Cole, 23 Wash. 
542, 63 Pac. 263; Clifford v. Pateros Trans- 
fer Co., 71 Wash. 665, 129 Pac. 369. 


Time for Issuance: See Remington’s 
Digest, Execution, §19; Hamilton v. 
Carter, 12 Wash. 510, 41 Pac. 911; 
Hewitt v. Root, 31 Wash. 312, 71 Pac. 
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1021: Whitworth v. MeKee, 32 Wash. 83. 
72 Pac. 1046; Dalgardno v. Barthrop, 24 
Wash. 191, 82 Pac. 285. 

Duration of Lien: See Remington's Di- 
gest, Execution, § 23; Tipton v. Martzell, 
21 Wash. 273, 67 Pac. 806, 75 Am. St. 
Rep. 838; Catton v. Reehling, 78 Wash. 
187, 138 Pac. 669. 

Issuance on Transcript of Judgment of 
Justice of the Peace: See Remington's 
Digest, Execution, § 16; Grant v. Cole, 23 
Wash. 542, 63 Pac. 263. 

For text treatment of “executions,” 
see 10 R. ©. L. 1211. 


§ 511. Four Kinds of Executions. 


There shall be four kinds of executions; one against the property of 
the judgment debtor; another against his person; the third for the delivery 
of the possession of real or personal property, or such delivery with dam- 
ages for withholding the same: and the fourth, commanding the enforce- 
ment of or obedience to any special order of the court. And in all cases 
there shall be an order to collect the costs. [L. 54, p. 176, § 245; Cd. 
81, § 327; 2 H. C., § 465.) 

Cited in 22 Wash. 309; 88 Wash. 268. 


§ 512. Enforcement in Particular Cases. 


When a judgment requires the payment of money, or the delivery 
of real or personal property, the same may be enforced in those re- 
spects by execution, as provided in this chapter. When it requires the 
performance of any other act, a certified copy of the judgment may be 
served on the party against whom it is given, or the person or officer 
who is required thereby, or by law, to obey the same, and a writ shall 
be issued commanding him to obey or enforce the same. If he refuses, 
he may be punished by the court as for a contempt. [L. 54, p. 176, 
§ 244; Cd. 81, § 326; 2 H. C., S 466.] 

Cited in 71 Wash. 497. 


§ 513. Form and Contents of Writ. 


The writ of execution shall be issued in the name of the state of 
Washington, sealed with the seal of the court, and subscribed by the 
clerk, and shall be directed to the sheriff of the county in which the 
property is situated, or coroner when the sheriff is a party or interested, 
and shall intelligibly refer to the judgment, stating the court, the 
county where judgment was rendered, the names of the parties, the 
amount of the judgment if it be for money, and the amount actually 
due thereon, and shall require substantially as follows :— 

1. If it be against the property of the judgment debtor, it shall re- 
quire the sheriff to satisfy the Judgment, with interest, out of the per- 
sonal property of the debtor, and if sufficient personal property cannot 
be found, out of his real property upon which the judgment is a lien; 

2. If it be against real or personal property in the hands of personal 
representatives, heirs, devisees, legatees, tenants of real property, or 
trustees, it shall require the sheriff to satisfy the judgment, with in- 
terest, out of such property; 
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3. If it be against the person of the judgment debtor, it shall require 
the sheriff to arrest such debtor, and commit him to the jail of the 
county until he shall pay the judgment, with interest, or be discharged 
according to law; 

4. If it be for the delivery of the possession of real or personal prop- 
erty, it shall require the sheriff to deliver the possession of the same, 
particularly describing it, to the party entitled thereto, and may, at the 
same time, require the sheriff to satisfy any charges, damages, or rents 
and profits recovered by the.same Judgment, out of the personal prop- 
erty of the party against whom it was rendered, and the value of the 
property for which the judgment was recovered, shall be specified 
therein. If a delivery thereof cannot be had, and if sufficient personal 
property cannot be found, then out of his real property. When it is to 
enforce obedience to any special order, it shall particularly command 
what is required to be done or to be omitted. When the nature of the 
ease shall require it, the execution may embrace one or more of the re- 
quirements above mentioned. And in all cases the execution shall re- 
quire the collection of all interest, costs, and increased costs thereon. 
[Cf. L. 54, p. 176, § 246; L. 69, p. 81, § 324; Cd. 81, § 328; 2 H. C., 
§ 467. | 


Cited in 12 Wash. 517; 24 Wash. 707; 
26 Wash. 75; 46 Wash. 406; 71 Wash. 
497; 88 Wash. 268. 


Name in Which Writ Should Run: See 
Remington’s Digest, Execution, § 19-1; 
Pederson v. Lease, 48 Wash. 253, 93 Pac. 
439, 125 Am. St. Rep. 922. 


Direction to Particular Officer or 
County: See Remington’s Digest, Execu- 
tion, §20; Lewis v. Bartlett, 12 Wash. 
212, 40 Pac. 934, 50 Am. St. Rep. 885. 


Description of and Recitals as to 
Parties: See Remington’s Digest, Execu- 
tion, § 20-1; Pederson v. Lease, 48 Wash. 
253, 93 Pac. 439, 125 Am. St. Rep. 922. 

Statement of Amount: See Remington’s 
Digest, Execution, § 21; Otis Bros. & Co. 
v. Nash, 26 Wash. 39, 66 Pac. 111; Peder- 
son v. Lease, 48 Wash. 253, 93 Pac. 439, 
125 Am. St. Rep. 922. 


Alias Writs: See Remington’s Digest, 
Execution, § 22; Adams v. National Bank 
of Commerce, 30 Wash. 20, 70 Pac. 105. 


§ 514. To What County Execution may Issue. 


The party in whose favor judgment has been rendered, entered, 
or given in any court of record in this state for the recovery of money, 
or against the property of a judgment debtor, may have execution 
issued thereon for the collection or enforcement of such judgment to the 
sheriff of any county. in this state: Provided, that when a judgment 
requires the delivery of real or personal property execution shall be 


issued to the sheriff of the county 
54, Pp. 


thereof, is situated. [Cf. L. 
p. 95, § 2; 2 H. C., § 468.) 


Counties to Which Execution may Is- 
sue: See Remington’s Digest, Execution, 
$18; Humphries v. Sorenson, 33 Wash. 


where the property, or some part 
177, § 247; Cd. 81, § 329; L. ’88, 


563, 74 Pac. 690; Murray v. Briggs, 29 
Wash. 245, 69 Pac. 765; Bramel v. Rat- 
lif, 54 Wash. 581, 103 Pac. 817. 


9515. Sheriff’s Duty on Receiving Execution. 


The sheriff shall indorse upon the writ of execution the time when 
he received the same, and such execution shall be returnable within 


sixty days after its date to the clerk who issued the same. 


And no 


sheriff shall retain any moneys collected on execution more than twenty 
days before paying the same to the clerk of the court who issues the 
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writ, under penalty of twenty per cent on the amount collected, to be 
paid by the sheriff, and one-half to the party to whom the judgment is 
payable, and the other half to the county commissioners of the county 
wherein the action was brought, for the use of the school fund of said 
county. And the clerk shall, immediately after the receipt of any 
moneys collected on any judgment, notify the party to whom the same 
is payable, and pay over the amount to the said party on demand. On 
failure to so notify and pay over, without reasonable cause shown for 
delay, the clerk shall forfeit and pay the same penalty to the same 
parties as is above prescribed for the sheriff. [Cf. L. 54, p. 177, § 248; 
L. 69, p. 83, § 226; Cd. 81, § 330; 2 H. C., § 469.] 

Cited in 3 Wash. 704; 12 Wash. 517; 21 Smith, 22 Wash. 397, 61 Pac. 31; Grant 
Wash, 275; 26 Wash. 76; 86 Wash. 303. v. Cole, 23 Wash. 542, 63 Pac. 263. 


Wrongful or Excessive Levy: See Rem- Actions to Restrain Execution: 
ington’s Digest, Execution, 3 108; Daw- See Remington’s Digest, Execution, § 33: 
son v. Baum, 3 W. T. 464, 19 Pac. 46; Noerdlinger v. Huff, 31 Wash. 360, 72 
Scott v. McGraw, 3 Wash. 675, 29 Pac. Pac. 73; Cline Piano Co. v. Sherwood, 57 
260; Eaid v. Connolly, 48 Wash. 584, 94 Wash. 239, 107 Pac. 724; Humptulips 
Pac. 188. Driving Co. v. Cross, 65 Wash. 636, 118 

Persons Entitled to Damages: See Rem- Pac. 827, 37 L. R. A. (N. 8.) 226. 
ington’s Digest, Execution, § 109; Magnus Liability of sheriff, constable, or 
v. Woolery, 14 Wash. 43, 44 Pac. 130. marshal, neglect of assistant or 

Actions—Nature and Form: See Rem- deputy to make levy. 1 A. L. B. 
ington’s Digest, Execution, § 110; Dawson 236, 240. 

v. Baum, 3 W. T. 464, 19 Pac. 46; Scott Officer’s return upon an execution or 


v. McGraw, 3 W. T. 675, 29 Pac. 260; 
Dow v. Dempsey, 21 Wash. 86, 57 Pae. 
355; Carpenter v. Barry, 26 Wash. 255, 
66 Pac. 393. 


order of sale as a memorandum 
satisfying the statute of frauds. 
L. R. A. 1917E, 899. 


Effect of return on execution made 


Injunction—In General: Sce Reming- 
ton’s Digest, Execution, § 32; Phelan v. 


after return day. 2 A. L. R. 1S1. 


§ 516. Execution Against the Person. 


If the action be one in which the defendant may be arrested as 
provided by law, an execution against the person of the judgment 
debtor may be issued to any county in the state: Provided, that the 
sheriff shall not arrest the. defendant if he shall deliver to him the 
property subject to levy, sufficient to satisfy said judgment. [L. 54, 
p. 177, § 249; Cd. 81, 8 331; 2 H. C., § 470.) 


Cited in 71 Wash. 497; 84 Wash. 60. 
Discharge on Implied Consent of Cred- 
itor: See Remington's Digest, Execution, 
§ 107; Burrichter v. Cline, 3 Wash. 135, 
28 Pac, 367. 
Constitutionality of imprisonment on 
execution. 34 L. R. A. 634. 


Order of arrest or capias ad responden. 
dum as condition of right to body 
execution. L. R. A. 1915A, 706. 


Right to break and enter dwelling to 
serve writ of body execution. L. 
R. A. 1916D, 2S4. 


§ 517. Imprisonment of Defendant upon Execution. 

A person arrested on execution shall be imprisoned within the jail, 
or the liberties thereof, and kept at his own expense until satisfaction 
of the execution or his legal discharge; but the plaintiff shall be liable 
to the sheriff, in the first instance. for such expense as in other cases 
of arrest in the same manner and to the same extent as therein pre- 
seribed. [L. 54, p. 177, § 250; Cd. 81, § 332; 2 H. C., § 471.] 

Cited in 88 Wash. 269, 
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§518. What Property Subject to Execution. 


All property, real and personal, 
hy law, shall be liable to execution. 
2 H. C., 8 479.] 


Cited in 15 Wash. 489; 31 Wash. 457; 
107 Wash, 492. 

PROPERTY SUBJECT TO EXECU- 
TION: See Remington’s Digest, Execu- 
tion, §§ 4—8. 

A set of abstract books: Washington 
Bank v. Fidelity Abstract ete. Co., 15 
Wash. 487, 46 Pac. 1036, 55 Am. St. Rep. 
902, 37 L. R. A. 115. 


Interests in Public Lands.— The pos- 
sessory right of the locator of a mining 
claim prior to patent: Phoenix Min, Co. 
v. Seott, 20 Wash. 48, 54 Pac. 777. 
The interest of a lessee of state lands: 
Reilley v. Anderson, 33 Wash. 58, 73 
Pac. 799. 


Crops: Tipton v. Martzell, 21 Wash. 
273, 57 Pac. 806, 75 Am, St. Rep. 835. 

Franchises and Privileges: Lawrence V. 
Times Printing Co., 22 Wash. 482, 61 
Pac. 166. 

Corporate Stock: Hardin v. White 
Swan Min. & Mill. Co., 26 Wash. 583, 
67 Pac. 236; Daniel v. Gold Hill Min. 
Co., 28 Wasb. 411, 68 Pac. 884. 


Property Mortgaged or Otherwise En- 
cumbered: See Remington’s Digest, Execu- 
tion, §9; Sayward v. Nunan, 6 Wash. 
87, 32 Pac. 1022; Voorhies v. Hennessy, 
7 Wash. 243, 34 Pac. 931. 


Equitable Estates or Interests: See 
Kemington’s Digest, Execution, §§ 10, 11; 
Calhoun v. Leary, 6 Wash. 17, 32 Pac. 
1070. 

See, also, Gordon v. Hillman, 107 
Wash. 490, 182 Pac. 574. 


Interests of Heirs or Distributees: Cun- 
ningham v. Richardson, 68 Wash. 24, 
122 Pac. 368. 


Interests of Devisees or Legatees: 
— v. Lamona, 17 Wash. 148, 49 Pac. 
251, | 

Ownership or Possession of Property— 
Property in Custody of Agent or De- 
Positary: See Remington’s Digest, Execu- 
tion, $§12, 13; Sires v. Newton, 1 W. T. 
56; Potvin v. Wickersham, 15 Wash. 
646, 47 Pac. 25; Washington Nat. Bank 
v. Moyer, 22 Wash. 622, 61 Pae. 712. 
3 in Custody of the Law: Sce 

émington’s Digest, Execution, 5 14; 
Eidson v. Woolery, 10 Wash. 225, 38 
Pac. 1025; Conover v. Hull, 10 Wash. 673, 
"9 Pac. 166, 45 Am. St. Rep. 810. 

Property or Rights Which may be 
Reached—In General: See Remington’s Di- 


455 


of the judgment debtor, not exempt 
[L. 54, p. 177, § 251; Cd. 81, § 333; 


gest, Exedéution, §§92—94; Murne v. 
Schwabacher, 2 W. T. 191, 3 Pac, 270; 
oe v. Weed, 75 Wash. 452, 134 Pac. 
070.. ; 


The equitable or reversionary interest 
of the payee of a promissory note, pledged 
by him as security for a debt, may be 
sold on execution, under this section: 
Gordon v. Hillman, 107 Wash. 490, 182 
Pac. 574. 


Property Exempt from Execution: Field 
v. Greiner, 11 Wash. 8, 39 Pac. 259. 

Salaries of Public Officers or Employees: 
Flood v. Libbv, 3S Wash. 366, 80 Pac. 
533, 107 Am. St. Rep. 851. 


Leasehold estate as subject of levy 
under execution. 15 Ann. Oas. 867; 
17 L. R. A. (N. S.) 841; 29 L. R. 
A. (N. 8.) 886. 

Liability of purchaser’s interest ac- 
quired at execution sale to levy 
under another execution. § Ann. 
Cas. 475. 


Levy under subsequent execution upon 
surplus in hands of officer after 
satisfying execution. 6 Ann. Cas. 
655. 


Judgment as subject to levy and sale 
under execution. 21 Ann. Oas. 745. 


Legacy as subject to execution. 21 
Ann. Cas. 201. 


Grantor’s interest in trust deed as 
liable to execution. Ann Cas. 
1913A, 1049. 


Expectant and contingent interests in 
real property as subject to levy of 
execution. 23 L. R. A. 642; 30 
L. R. A. (N. 8.) 115. 

Liability to execution of property in 
hands of assignee for creditors. 
26 L. R. A. 593. 


Shares of corporate stock as subject 
of execution. 1 A. L. R. 653; 55 
L. R. A. 796. 


Levy of execution upon contents of 
safety deposit box. 11 A. L. R. 
225. 

Levy upon contents of sealed pack- 
age or locked receptacle. 41 L. R. 
A. (N. 8.) 764. 

Right of creditors to levy on in- 
surance policy orits cash surrender 
value. 16 L. R. A. (N. 8.) 318, 
319. 


Proceeds of life insurance as sub- 
ject to execution. 2 Ann. Cas, 91. 
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§ 519. Execution in Name of Assignee, Executor, etc. 

In all cases in which a judgment has been recovered in anv of the 
courts of this state, which shall have been assigned to any person, execu- 
tion may issue in the name of the assignee, upon the assignment being 
recorded in the execution docket by the clerk of the court in which 
the judgment is recovered; and in all cases in which a judgment has 
been recovered in any such court, and the person in whose name ex- 
ecution might have issued dies, execution may issue in the name of 
the executor, administrator, or legal representative of such deceased 
person upon the letters testamentary or of administration, or other 
sufficient proof, being filed in said cause and minuted upon said execu- 
tion docket by the clerk of the court in which said Judgment is entered, 
and upon an order of said court, or the judge thereof, which may be 
made on an ex parte application, and the provisions of this section 
shall extend to all Judgments heretofore recovered, as well as to those 
hereafter to be recovered, and to cases of persons now deceased, as well 
as to those who may hereafter die. [L. 69, p. 84, § 330; Cd. 81, § 334; 
L. 86. p. 75, §1; 2 H. C., S 472.] 

Assignability of Writ.— Assignment of surety paying the judgment, see Murray 
the judgment and of the execution to v. Meade, 5 Wash. 693, 32 Pac. 780. 


. 520. Franchises Liable to Sale Under Execution or Foreclosure. 

All franchises of every kind and nature heretofore or hereafter 
granted, shall be subject to sale upon execution, and upon order of 
sale issued upon foreclosure of mortgage, in the same manner as any 
other personal property may be sold upon execution or upon order of 
sale under foreclosure of mortgage, except as hereinafter provided. 
[L. 97, p. 96, §1.] 


Cited in 21 Wash. 54; 22 Wash. 490; corporation as gubject to sale on 
86 Wash. 322. execution. 5 Ann. Cas. 512; 31 


Property or franchise of quasi-public L. R. A. (N. 8.) 639. 


§ 521. Manner of Levy and Sale of Franchises. 

The levy of such execution or order of sale shall be made by filing 
in the office of the auditor of the county in which the franchise was 
granted, a copy of the same, together with a notice in writing that 
under such execution or order of sale the officer levying the same has 
levied upon the franchise to be sold, specifying the time and place of 
sale, the name of the owner of the franchise, the amount of the claim 
or judgment for the satisfaction of which the franchise is to be sold, 
and the name of the plaintiff in the action in which the decree of fore- 
closure or judgment is entered; and by serving a copy of such execution 
or order of sale and notice, upon the judgment debtor, or his attorney 
of record, if any, in the action in which judgment was rendered, twenty 
days prior to the date of sale. Notice may be served upon a defendant 
in the same manner that summons is served in civil actions. The sale 
of any franchise under execution or order of sale upon foreclosure must 
be made at the front door of the courthouse in the county in which the 
franchise was granted, not less than twenty days after the levy of the 
execution or order of sale and the giving of the notice as in this act 
provided. [L. ‘97, pp. 96, 97, §$ 2, 3.] 
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CHAPTER II. 
THE STAY OF EXECUTIONS. 


§ 522. Stay, in What Cases Allowed. 


Stay of execution shall be allowed on judgments rendered in the 
supreme court and superior courts as follows :— 
In the supreme court,— 
1. On all sums under five hundred dollars, thirty days; 
2. On all sums over five and under fifteen hundred dollars, sixty days; 
3. On all sums over fifteen hundred dollars, ninety days; 
On judgments rendered in the superior court,— 


1. On all sums under three hundred dollars, two months; 


2. On all sums over three hundred and under one thousand dollars, 
five months; 


3. On all sums over one thousand dollars, six months. 
p. 377, § 1; L. 60, p. 328, § 1; Cd. 81, § 335; 2 H. C., § 473.] 
Cited in 95 Wash. 125, 128, 129. 


This section is not repealed by sec- 
tion 7249, infra, providing that judg- 
ments against any indemnity or insur- 
ance company upon a bond shall be paid 
within thirty days, upon penalty of for- 
feiture of its license to do business in 
this state: American Surety Co. v. 


[Cf. L. 54, 


Tacoma Nat. Bank v. Sprague, 33 Wash. 
285, 74 Pac. 393. 

Review of Proceedings and Deter- 
mination: See Remington’s Digest, Execu- 
tion, §31; Sturgiss v. Dart, 23 Wash. 244, 
62 Pac. 858; Otis Bros. & Co. v. Nash, 26 
Wash. 39, 66 Pac. 111; Hewitt v. Root, 
31 Wash, 312, 71 Pac. 1021. 


Fishback, 95 Wash. 124, 163 Pac. 488. 
Stay of Execution: See Remington’s Di- 


Stay of execution in subsequent ac- 
tion pending garnishment proceed- 


gest, Execution, § 29-1; American Surety ings against same debtor. 9 Ann. 
Co. v. Fishback, 95 Wash. 124, 163 Pac. Cas. 479. 
483. Ratification by corporation of unau- 
thorized stay of execution by officer 
Quashing or Vacating Writ—Grounds: | ji 


benefits. 7 A. L. R. 1482. 


§523. Bond Required for Stay. 


Before any execution shall be stayed under the provisions of this 
chapter, the defendant shall give bond to the opposite party in double 
the amount of the judgment and costs, with surety, to the satisfaction 
of the clerk, conditioned to pay said judgment, interest, costs, and iu- 
creased costs at the expiration of the period of said stay. [L. 54, 
p. 378, §2: Cd. '81, § 336; 2 H. C., 8 474.] 

Cited in 50 Wash. 40, 41. 


9524. Judgment may be Entered Against Sureties. 

If the judgment is not satisfied at any time after the expiration of 
the period for which execution has been stayed, the plaintiff may, upon 
motion supported by an affidavit that such judgment, or any part thereof, 
1s unpaid, and stating how much remains due thereon, have judgment 
against the sureties upon said bond for the balance remaining due, and 
have an execution therefor, upon which no stay shall be allowed. [L. 54, 
p. 378, §3; Cd. 81, § 337; 2 H. C., § 475.] 

Cited in 50 Wash. 41. 
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§ 525. Qualification and Justification of Sureties. 
The sureties upon a bond for stay of execution shall possess the same 


qualifications and justify in the same manner as bail upon arrest in eivil 
actions. [L. 54, p. 378, §4; Cd. 81, § 338; 2 H. C., § 476. 


§ 526. Stay for Part of Period. 


When execution has not been stayed, and execution issues before 
the time has elapsed for which it might have been stayed, as is herem 
provided, the defendant may have stay for the balance of the time upon 
giving the proper bond and surety, which bond and surety shall be 


approved by and justified before the sheriff. 


81, § 339; 2 H. C., § 477.] 
§ 527. Bond Lodged With Clerk. 


[L. 54, p. 378, 85; Cd. 


Bonds required by this chapter shall, when taken, be lodged with 
the clerk of the court where the judgment was rendered and placed 


on file in his office. 


[L. 54, p. 378, §6; Cd. 81, S8 340; 2 H. C., § 478.] 


CHAPTER III. 
HOMESTEADS AND EXEMPTIONS. 


§ 528. Homestead, of What Consists. 


The homestead consists of the dwelling-house, in which the claimant 
resides, and the land on which the same is situated, selected as in this 


chapter provided. 


L. 95, p. 109, §1.] 


For former laws on this subject see: L. 54, p. 178; L. 61, pp. 42, 52; L. 69, p. S5; 


Cd. 81, 38 341-348; 2 H. C., §§ 480-490. 


Cited in 16 Wash. 377; 17 Wash. 435; 
25 Wash. 5; 30 Wash. 40, 54, 313; 32 
Wash. 83, 98; 41 Wash. 460, 461, 464, 465; 
46 Wash. 577; 48 Wash. 377; 56 Wash. 59; 
57 Wash. 44; 75 Wash. 614; 78 Wash. 
547; 87 Wash. 360; 92 Wash. 145, 146; 
94 Wash. 112; 96 Wash. 482; 109 Wash. 
555, 556, 558. 

This act did not impliedly repeal Rem. 
1915 Code, section 1464, providing for the 
setting aside of the whole of esta tes of 
less than 51,000 for the use and support 
of the widow and children of the de- 
ceased, since the acts are not repugnant 
and repeals by implication are not 
favored: Scott v. Stark, 75 Wash. 610, 
135 Pac. 643. 


Rem. 1915 Code, sections 1465 and 
1468, contemplating the vesting of title 
to the homestead in the widow and minor 
children on the death of the husband was 
in that respect repealed by sections 528- 
561, requiring the selection of specific 
property: Bloor’s Estate, In re, 109 Wash. 
554, 187 Pac. 396. 

Under sections 528—561, no right of 
homestead existed in any specific prop- 
erty until it was selected and the selee- 
tion recorded; and prior residence upon 
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the land lends no support to the claim of 
homestead rights: Bloor’s Estate, In re, 
109 Wash. 554, 187 Pac. 396. 


Effect of Change or Repeal of Home- 
stead Exemption: See Remington's Digest. 
Home., §§ 1, 2; Wiss v. Stewart, 16 Wash. 
376, 47 Pac. 736: Whitworth v. McKee, 
32 Wash. 83, 72 Pac. 1046; Lewis v. 
Mauerman, 35 Wash. 156, 76 Pac. 737. 


PERSONS ENTITLED—Debtors or De- 
fendants: See Remington's Digest, Home., 
§3; Wiss v. Stewart, 16 Wash. 376, 47 
Pac. 736; Ross v. Howard, 25 Wash. 1, 
64 Pac. 794. 


Head of Family and Members There- 
of: See Remington’s Digest, Home., $4: 
Philbriek v. Andrews, § Wash, 7, 35 Pac. 
358. 

See, also, Morgan v. Cunningham, 109 
Wash. 105, 186 Pac. 309; Bloor’s Estate, 
In re, 109 Wash. 554, 187 Pac. 596. 


Form and Physical Characteristics: See 
Remington’s Digest, Home., §12; Smith 
v. Ferry, 43 Wash. 460, 86 Pac. 658: 
Morse v. Morris, 57 Wash. 43, 106 Par. 
468, 135 Am. St. Rep. 968. 

For text treatment of Homesteads, 
see 13 R. C. L. 535. 
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§529. Exemption of Homestead—Time for Selection. 


There shall be also exempt from execution and attachment to 
every householder, being the head of the family, a homestead not ex- 
ceeding in value the sum of one thousand dollars, while occupied as such 
by the owner thereof, or his or her family. Said homestead may con- 
sist of a house and lot or lots in any city, or of a farm consisting of 
any number of acres, so that the value of the same shall not exceed 


the aforesaid sum of one thousand dollars. Sueh homestead may be 
selected at any time before sale. [Cd. 81, § 342; 2 H. C., § 481.} 


This section, except the last sentence, seems to be superseded. 


Cited in 78 Wash. 547, 549; 84 Wash. 
666. 

The provision in this section as to tho 
time for selection was not superseded by 
subsequent laws: Wiss v. Stewart, 16 
Wash. 376, 47 Pac. 736; Feas’ Estate, In 
re, 30 Wash. 51, 70 Pac. 270; Koss v. 
Howard, 25 Wash, 1, 64 Pac. 794; Andcr- 
son v. Stadlmann, 17 Wash. 433, 49 Pac. 
1070. 

Time of Acquisition of Homestead Ex- 
emption: See Remington’s Digest, Home., 
t9; McMillan v. Mau, 1 Wash. 26, 23 
Pac. 441; Wiss v. Stewart, 16 Wash. 
376, 47 Pac. 736; Feas’ Estate, In re, 30 
Wash. 51, 70 Pac. 270; Ross v. Howard, 
25 Wash. 1, 64 Pac. 794; Anderson v. 


§ 630. From What may be Selected. 


Stadimann, 17 Wash, 433, 49 Pac. 1070; 
State ex rel. Jakubowski v. Superior 
Court, 84 Wash. 663, 147 Pac. 408. 


Time for Making Olaim: See Reming- 
ton’s Digest, Home., §35; McMillan v. 
Mau, 1 Wash. 26, 23 Pac. 441; Field v. 
Greiner, 11 Wash. 8, 39 Pac. 259; Traders’ 
Nat. Bank of Spokane v. Schorr, 20 Wash. 
1, 54 Pac. 543, 72 Am. St. Rep. 17; 
Snelling v. Butler, 66 Wash. 165, 119 
Pac, 3; Kenvon v. Erskine, 69 Wash. 110, 
124 Pac. 392. 


Subsequent occupancy of land for 
homestead purposes as divesting lien 
of prior judgment or attachment. 
Ann. Oas. 1913B, 1147. 


If the claimant be married the homestead may be selected from the 
community property, or the separate property of the husband, or, with 
the consent of the wife, from her separate property. When the claimant 


is not married, but is the head of a 


family within the meaning of sec- 


tion 553 the homestead may be selected from any of his or her property. 


L. 95, p. 109, 8 2. 
Cited in 56 Wash. 59; 66 Wash. 166. 


Community Property: See Remington’s 
Digest, Home., §13; Feas’ Estate, In re, 
30 Wash. 51, 70 Pac. 270. 


Right of husband, as against cred- 
itors, to claim homestead as ex- 
empt where title is vested in wife. 
14 Ann. Cas. 1157; 13 L. R. A. 
(N. 8.) 170. 


9581. Selection from Wifes Separate Estate. 
| The homestead cannot be selected from the separate property of the 
wife without her consent, shown by her making the declaration of home- 


stead. [L. 95, p. 109, §3.] 
§532, Exempt from Forced Sale. 


The homestead is exempt from execution or forced sale, except 
as in this act provided. [L. ’95, p. 109, 8 4. 
The exception “as in this act provided” is stated in 3 537, infra. 


“Act” refers to §§ 528, 629—533. 


Cited in 66 Wash, 166, 167; 94 Wash. 116, 
$533. Homestead Subject to Execution. 


The homestead is subject to execution or forced sale in satisfaction 
of judgments obtained: (1) On debts secured by mechanic’s, laborer ’s, 


459 


534 


materialmen’s or vendor’s liens upon the premises. 


THE ENFORCEMENT .OF JUDGMENTS. 


[Tr IV 


(2) On debts secured 


by mortgages on the premises executed and acknowledged by the hus- 


band and wife or by any unmarried claimant. 


L. 09, p. 71, §1.] 


Cited in 66 Wash. 166, 167, 517; 87 
Wash. 360; 94 Wash. 116. 


Liabilities for which homestead may be 
held liable: See notes to § 561, infra. 


A mechanic’s lien may be claimed for 
the erection of a dwelling-house, although 
the premises are at the time intended to 
be claimed as a homestead: Parsons v. 
Pearson, 9 Wash. 48, 36 Pac. 974. 


A mortgagee, proceeding at law to en- 
force a deficiency judgment, by a sale of 


§ 534. Conveyance or Encumbrance. 


[L. 95, p. 110, 8 8 


the homestead, is estopped from claiming 
an equitable lien on the homestead by 
reason of its purchase with the proceeds 
of waste committed upon the mortgaged 
premises: Harding v. Atlantie Trust Co., 
26 Wash. 536, 67 Pac. 222. 

A mortgage need not expressly men- 
tion the homestead: See Brown v. Elwell, 
17 Wash. 442, 49 Pac. 1068. 

Homestead as subject of mechanic’s 
lien. Ann. Cas. 1917E, 747; L. R. 
A. 1918D, 1055. 


The homestead of a married person cannot be conveyed or encum- 
bered unless the instrument by which it is conveyed or encumbered is 
executed and acknowledged by both husband and wife. [L. 95, p. 110, 


§ 6.] 
Cited in 44 Wash. 168, 169; 50 Wash. 112. 


Mortgage: See Remington's Digest, 
Home., §19; Brown v. Elwell, 17 Wash. 
442, 49 Pac. 1068. 


§ 535. Abandonment. 


Joinder of Husband and Wife in Mort. 
gage: See Remington’s Digest, Home.. 
§ 20; Oregon Mortgage Co. v. Hersner, 14 
Wash. 515, 45 Pac. 40; Anderson v. Stall 
mann, 17 Wash. 433, 49 Pac. 1070. 


A homestead can be abandoned only by a declaration of abandon- 
ment, or a grant thereof, executed and acknowledged,— 
1. By the husband and wife if the claimant is married; 


2. By the claimant, if unmarried. 


Cited in 30 Wash. 56; 35 Wash. 159; 44 
Wash. 168; 78 Wash. 547, 549; 94 Wash. 
112, 113; 96 Wash. 484. 

ABANDONMENT OR WAIVER - Acts 
Constituting Abandonment in General: 
See Remington's Digest, Home., 8 28; 
Feas' Estate, In re, 30 Wash. 51, 70 Pac. 
270; Asher v. Sekotsky, 10 Wash. 379, 
38 Pac. 1133; Anderson v. Stadlmann, 17 
Wash. 433, 49 Paec. 1070. 

Loss or Relinquishment of Right 
Separation of Family: See Remington’s 
Digest, Home., § 29; Murphy’s Estate, In 
re, 46 Wash. 574, 90 Pac. 916; Byam v. 
Albright, 94 Wash. 108, 162 Pac. 10. 


Removal or Acquisition of Other 
Domicile or Homestead: See Remington’s 
Digest, Home., § 29-1; Gullickson v. Fen- 
lon, 48 Wash. 503, 93 Pac. 1074; Went- 
worth v. McDonald, 78 Wash. 546, 139 
Pac. 503; Byam v. Albright, 94 Wash. 
108, 162 Pac. 10. 


[L. 95, p. 110, §7.] 


By Sale and Conveyance: See Reming- 
ton’s Digest, Home., 3 30; Feas’ Estate, 
In re, 30 Wash. 51, 70 Pac. 270; Smith 
v. Ferry, 43 Wash. 460, 86 Pac. 658. 


Mortgage or Other Encumbrance as 
Waiver of Right: See Remington’s Di- 
gest, Home., § 31; Oregon Mortgage Com- 
pany v. Hersner, 14 Wash. 515, 45 Pac. 
40; Wiss v. Stewart, 16 Wash. 376, 4: 
Pac. 736; Ross v. Howard, 25 Wash. 1, 
64 Pac. 794. 

Estoppel to Claim Homestead: See 
Reminyton’s Digest, Home., § 32; ‘Traders’ 
Nat. Bank of Spokane v. Schorr, 2v 
Wash. 1, 54 Pac. 543, 72 Am. St. Rep. 
17. 

Effect of remarriage upon widow's 
existing homestead rights. L. B. 
A. 1916A, 1000. 

Imprisonment as affecting abandon- 
ment of homestead. 5 A. L. . 
259. 
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§ 536. Declaration, When Effectual. 


A declaration of abandonment is effectual only from the time it 
is filed in the office in which the homestead was recorded. [L. 95, 
p. 110, §8.] 


Cited in 94 Wash. 112, 113: 96 Wash. 484. 


§ 537. Proceedings on Execution Against Homestead. 


When the execution for the enforcement of a judgment obtained in 
a ease not within the classes enumerated in section 533 is levied upon the 
homestead, the judgment creditor may apply to the superior court of 
the county in which the homestead is situated for the appointment of 
persons to appraise the value thereof. [L. 95, p. 110, §9.] 
Cited in 44 Wasb. 169. : 


§538. Verified Petition. 


The application must be made upon verified petition, showing,— 
1. The fact that an execution has been levied upon the homestead ; 
2. The name of the claimant; 
3. That the value of the homestead exceeds the amount of the home- 
stead exemption. [L. 95, p. 110, §10.] 


$ 539. Petition, Where Filed. 


The petition must be filed with the clerk of the superior court. 
[L. 95, p. 110, §11.] 


$540. Notice. 


A copy of the petition, with a notice of the time and place of hear- 
ing, must be served upon the claimant at least ten days before the 
hearing. [L. 95, p. 110, §12.] 


§541. Hearing and Appointment of Appraisers. 

At the hearing the judge may, upon the proof of the service of a 
copy of the petition and notice and of the fact stated in the petition, 
appoint three disinterested resident freeholders of the county to ap- 
praise the value of the homestead. [L. 95, p. 110, §13.] 


§ 042. Oath of Appraisers. 


The persons appointed, before entering upon the performance of 
their duties, must take an oath to faithfully perform the same. [L. 95, 
p. 111, §14.] 


§ 543. View of Premises. 


They must view the premises and appraise the value thereof, and 
if the appraised value exceeds the homestead exemption, they must 
determine whether the land claimed can be divided without material 
injury. [L. 95, p. 111, § 15.] 


9544. Report of Appraisers. 


Within fifteen days after their appointment they must make to the 
Court a report in writing, which report must show the appraised value 
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and their determination upon the matter of a division of the land 


claimed. [L. 95, p. 111, 8 16.) 
§ 545. Division of Property. 


If, from the report, it appears to the court that the land claimed 
ean be divided without material injury the court must, by an order. 
direct the appraisers to set off to the claimant so much of the land 
including the residence, as will amount in value to the homestead ex- 
emption, and the execution may be enforced against the remainder of 


the land. [L. 95, p. 111, §17.] 
§ 546. Sale, if not Divisible. 


| If, from the report, it appears to the court that the land claimed 
exceeds in value the amount of the homestead exemption and that it 
cannot be divided, the court must make an order directing its sale under 


the execution. 


Sale of Homestead, Validity: See Rem- 
ington’s Digest, Home., §34; Philbrick 
v. Andrews, 8 Wash. 7, 35 Pac. 358; 
Asher v. Sekofsky, 10 Wash. 379, 38 
Pac. 1133; Traders’ Nat. Bank. v 
Schorr, 20 Wash. 1, 54 Pac. 543, 72 Am. 
St. Rep. 17; Whitworth v. MeKee, 32 
Wash. 83, 72 Pac. 1046. 

Where the law respecting the sale of 
homesteads was not complied with and 
no exemption at all allowed, an execu- 
tion sale of premises that have been 


§ 547. Bids. 


[L. 95, p. 111, 8 18.) 


duly selected as a homestead cannot be 
sustained on the theory that since the 
judgment was obtained the exemption 
for a homestead was increased from 
$1,000 to $2,000, and premises were 
worth more than $1,000: Lewis v. Mauer- 
man, 35 Wash. 156, 76 Pac. 737. 

A wife may maintain an action in her 
own name to restrain the sale of the 
community realty in which she and her 
husband claim the right of homestead: 
Ross v. Howard, 25 Wash. 1, 64 Pac. 794. 


At such sale no bid must be received unless it exceeds the amount 
of the homestead exemption. [L. 95, p. 111, §19.] 


§ 548. Application of Proceeds. 

If the sale 1s made, the proceeds thereof, to the amount of the home- 
stead exemption, must be paid to the claimant and the balance applied 
to the satisfaction of the execution. [L. 95, p. 111, § 20.] 


§ 549. Money from Sale Protected. 

The money paid to the claimant is entitled to the same protection 
against legal process and the voluntary disposition of the husband which 
the law gives to the homestead. [L. 95, p. 111, § 21.] 


§ 560. Compensation of Appraisers. 
The compensation of the appraisers shall be two dollars per day each. 
[L. 95, p. 111, S 22.] 


§ 551. Costs. 

The execution ereditor must pay the costs of these proceedings in the 
first instance; but in the case provided for in sections 545 and 546 the 
amount so paid must be added as costs on execution, and collected ac- 
cordingly. [L. 95, p. 111, § 23.] 
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§ 552. Selection and Value of Homestead. 


Homesteads may be selected and claimed in lands and tenements with 
the improvements thereon, not exceeding in value the sum of two 
thousand dollars. The premises thus included in the homestead must 
be actually intended and used for a home for the claimants, and 
shall not be devoted exclusively to any other purposes. [L. 95, p. 112, 


9245 


Cited in 30 Wash. 38; 57 Wash. 44; 
78 Wash. 547, 549; 94 Wash, 111, 117; 
96 Wash. 106. 

Value: See Remington’s Digest, Home., 
5111, 26; Lloyds Estate, In re, 34 
Wash. 84, 74 Pac. 1061; Lewis v. Mauer- 
man, 35 Wash. 156, 76 Pac. 737; Mur- 
phy's Estate, In re, 46 Wash. 574, 99 
Pac. 916. 

Necessity and Sufficiency of Occupancy: 
See Remington’s Digest, Home., §6; Phil- 


$ 563. Head of a Family Defined. 


brick v. Andrews, 8 Wash. 7, 35 Pac. 358; 
Anderson v. Stadlmann, 17 Wash. 433, 49 
Pac. 1070; Feas’ Estate, In re, 30 Wash. 
51, 70 Pac. 270; Lewis v. Mauerman, 
35 Wash. 156, 76 Pac. 737; Schoenheider 
v. Tuengel, 96 Wash. 103, 164 Pac. 748. 


Homestead exemption as extending 
to premises used for hotel, lodging 
or boarding house. Ann. Cas. 1913 E, 
1256; 41 L. R. A. (N. 8.) 303. 


The phrase head of the family,“ as used in this chapter, ineludes 


within this meaning, — 


1. The husband or wife, when the claimant is a married person; 

2. Every person who has residing on the premises with him or her, 
and under his or her care and maintenance, either,— 

(1.) His or her minor child or the minor child of his or her deceased 


wife or husband; 


(2.) A minor brother or sister or the minor child of a deceased brother 


or sister; 


(3.) A father, mother, grandmother or grandfather; 
(4.) The father, mother, grandfather or grandmother of deceased hus- 


band or wife; 


(5.) An unmarried sister, or any other of the relatives mentioned in 
this section who has attained the age of majority, and are unable to 


take care of or support themselves. 


Cited in 90 Wash. 223; 96 Wash. 103, 
104; 109 Wash. 105, 556, 558. 


A man living on the premises with 
his illegitimate minor child cannot claim 
a homestead exemption as the head of a 
family, within this section: Peerless 
Pacific Co. v. Burckhard, 90 Wash. 221, 
155 Pac. 1037, Ann. Cas. 1918B, 247, 
L. B. A. 1917C, 353. 


A widower when not the “head of 
a family” as defined by this section: 


Rorrow’s Estate, In re, 92 Wash. 143, 
158 Pac. 735. 


A widow is not entitled to claim a 
homestead, an having residing with her 
a minor son under her care and “main- 
tenance,” within this section, where the 
son had been emancipated by his mar- 
nage and was himself the head of a 
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L. 95, p. 112, § 25.] 


family and was contributing to the sup- 
port of the combined family rather than 
being maintained by his mother: Morgan 
v. Cunningham, 109 Wash. 105, 186 
Pac. 309. 


Neither the surviving husband nor 
wife who was not the “head of a family” 
within the meaning of this section, could 
acquire a homestead in community prop- 
erty when homestead rights hed not been 
perfected prior to the death of the other 
spouse: Bloor’s Estate, In re, 109 Wash. 
554, 187 Pac. 396. 


Loss of homestead exemption by 
loss of family. 12 Amn. Cas. 1217; 
21 Ann. Cas. 1148. 

What constitutes a family under 


homestead exemption. 4 L. R. A. 
(N. 8.) 366; L. B. A. 1917C, 361. 
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§ 554. Alienation in Case of Insanity. 

In case of a homestead, if either the husband or wife shall become 
hopelessly insane, upon application of the husband or wife not insane 
to the superior court of the county in which the homestead is situated, 
and upon due proof of such insanity, the court may make an order 


permitting the husband or wife not insane to sell and convey or mort- 
gage such homestead. [L. 95, p. 112, S 26.] 


Cited in 45 Wash. 23. self and as guardian for his insane wife, 


Prior to this act, there was mo stat- under authority of the probate court, was 
utory authority for the mortgage of the Void: Curry v. Wilson, 45 Wash. 19, 87 
homestead of an insane husband or wife, Pac. 1065. 
and a mortgage by a husband, for him- 


§ 555. Notice of Application. 


Notice of the application for such order shall be given by publica- 
tion of the same in a newspaper published in the county in which such 
homestead is situated, 1f there be a newspaper published therein, once 
each week for three successive weeks prior to the hearing of such ap- 
plication, and a copy of such notice shall be served upon the nearest 
male relative of such insane husband or wife, resident in this state, at 
least three weeks prior to such application, and in case there be no such 
inale relative known to the applicant, a copy of such notice shall be 
served upon the prosecuting attorney of the county in which such home- 
stead is situated; and it is hereby made the duty of such prosecuting 
attorney, upon being served with a copy of such notice, to appear in 
court and see that such application is made in good faith, and that the 
proceedings therein are fairly conducted. [L. 95, p. 112, § 27.] 


§ 556. Petition. 

Thirty days before the hearing of any application under the pro- 
visions of this chapter, the applicant shall present and file in the court 
in which such application is to be heard a petition for the order men- 
tioned, subscribed and sworn to by the applicant, setting forth the name 
and age of the insane husband or wife; a description of the premises 
constituting the homestead; the value of the same; the county in which 
it is situated; and such facts in addition to that of the insanity of the 
husband or wife relating to the circumstances and necessities of the 
applicant and his or her family as he or she may rely upon gn support 
of the petition. [L. 95, p. 113, § 28.] 


§ 557. Order and Effect. 

If the court shall make the order provided for in section 554, the 
same shall be entered upon the minutes of the court; and thereafter 
any sale, conveyance [or] mortgage made in pursuance of such order 
shall be as valid and effectual as if the property affected thereby was 
the absolute property of the person making such sale, conveyance or 
mortgage in fee simple. [L. 95, p. 113, § 29.] 


§ 558. Mode of Selection. 
In order to select a homestead the husband or other head of 3 
family, or in case the husband has not made such selection, the wife 
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must execute and acknowledge, in the same manner as a grant of real 
property is acknowledged, a declaration of homestead, and file the sume 


for record. [L. 95, p. 113, § 30.] 
Cited in 30 Wash. 38; 56 Wash. 59; 


76 Wash. 455; 86 Wash. 59; 87 Wash. 


365; 96 Wash. 482. 


Selection by a husband out of the 
community property vests title in him in 
fee; and this section supersedes that 
part of Rem. 1915, Code, $ 1465, re- 
quiring a “setting aside” of a homestead 
by the probate court where none had 
been claimed by “the head of a family 
in his lifetime”: Stewart v. Fitzsimmons, 
86 Wash. 55, 149 Pac. 659. 


Declaration or Certificate: See Rem- 


ington’s Digest, Home., §7; Donaldson 
v. Winningham, 48 Wash. 374, 93 Pac. 
543, 125 Am. St. Rep. 937; Covert v. 
Burger, 76 Wash. 454, 136 Pac. 675; 
Brace & Hergert Mill Co. v. Burbank, 
87 Wash. 356, 151 Pac. 803, Ann. Cas. 
1917E, 739. 


See, also, Bloor’s Estate, In re, 109 
Wash. 554, 187 Pac. 396. 


Necessity for selection of homestead 
where property is not in excess of 
exemption. Ann. Oas. 19130, 1281. 


§ 559. Declaration of Homestead—Contents. 


The declaration of homestead must contain,— 

1. A statement showing that the person making it is the head of a 
family; or when the declaration is made by the wife, showing that her 
husband has not made such declaration, and that she therefore makes 
the declaration for their joint benefit; 

2. A statement that the person making it is residing on the premises 
or has purchased the same for a homestead and intends to reside 
thereon and claims them as a homestead; 


3. A deseription of the premises; 
4. An estimate of their actual cash value. 


[L. 95, p. 113, 8 31L] 


Cited in 30 Wash. 39, 54; 70 Wash. 560; 87 Wash. 359, 365; 96 Wash. 482. 


§560. Recording Declaration. 


The declaration must be recorded in the office of the auditor of the 


county in which the land is situated. 


Cited in 30 Wash. 39; 87 Wash. 359, 
365; 96 Wash. 482. 


The original declaration, showing in- 
dorsement of county auditor of filing and 
recording, is admissible in evidence: See 
_— v. Veysey, 30 Wash. 18, 70 Pac. 


[L. 95, p. 114, § 32.] 


There is no homestead right in prop- 
erty acquired since the passage of this 
act unless a declaration of homestead is 
executed and filed as therein required: 
Donaldson v. Winningham, 48 Wash. 
374, 93 Pac. 534, 125 Am, St. Rep. 937. 


§ 561. Tenure by Which Homestead is Held. 


From and after the time the declaration is filed for record the 
premises therein described constitute a homestead. If the selection was 
made by a married person from the community property, the land, on 
the death of either of the spouses, vests in the survivor, subject to no 
other liability than such as exists or has been created under the pro- 
visions of this chapter; in other cases, upon the death of the person 
Whose property was selected as a homestead, it shall go to his heirs or 
devisees, subject to the power of the superior court to assign the same 
for a limited period to the family of the decedent; but in no case 
shall it be held liable for the debts of the owner, except as provided in 


this act. [L. 95, p. 114, § 33.] 


“Aet” refers to 33 528, 529—533. 
See infra, J 1474, probate homestead. 
Rem. Wash. Code, Vol. I—80 
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Cited in 24 Wash. 174: 30 Wash. 39, 55; 
34 Wash. 90, 91: 56 Wash, 59, 61; 86 
Wash. 62; 94 Wash. 113; 96 Wash. 482. 

This section is germane to the title of 
the act: Stewart v. Fitzsimmons, 86 Wash. 
355, 149 Pac. 659. 

The widow cannot select a permanent 
homestead from the unselected separate 
estute of her husband to the exclusion 
of the other heirs, but the same descends 
to the heirs at law, under this section, 
and Rem. 1915 Code, §§ 1465 and 1468: 
l.lovd’s Estate, In re, 34 Wash. 84, 74 
Pace. 1061. | 

Duration and Termination in General: 
Sce Remington's Digest, Home., § 24; 
Feas’ Estate, In re, 30 Wash. 51, 70 
Pac. 270. 

LIABILITIES ENFORCEABLE 
AGAINST HOMESTEAD—Exception of 
Pre-existing Liabilities and Liens—Lia- 
bilities Existing Before Establishment of 
Homestead: See Remington’s Digest, 
Home., 8 13-1; Olson v. Goodsell, 56 
Wash. 251, 105 Pac. 463; Hookway v. 
Thompson, 56 Wash. 57, 105 Pae. 153. 


Claims and Liens for Creation, Im- 
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provement or Preservation of Property: 
See Remington’s Digest, Home., $l; 
Parsons v. Pearson, 9 Wash. 48, 36 Pac. 
974; Harding v. Atlantic Trust Co., 26 
Wash. 536, 67 Pac. 222. 

Alimony: See Remington’s Digest, 
Home., §15; Philbrick v. Andrews, 8 
Wash. 7, 35 Pac. 358. 

Judgments: See Remington’s Digest, 
Home., §16; Traders’ Nat. Bank of 
Spokane v. Schorr, 20 Wasb. 1, 54 Pac. 
543, 72 Am. St. Rep. 17; Kenyon v. 
Erskine, 69 Wash. 110, 124 Pac. 392. 


Evidence: See Remington’s Digest, 
Home., §10; Smith v. Veysey, 30 Wash. 
18, 70 Pac. 94. 

Claim by Minor.—The denial of a minors 
claim to have the use of his mother's 
portion of community real property as- 
signed to him upon her death, as per- 
mitted by this section, will not be 
reversed when it appears he was within 
sixteen days of the age of majority, and 
there is no showing that the use of the 
property for that limited period would 
have been of value to him: Stewin v. 
Thrift, 30 Wash. 36, 70 Pac. 116. 


§ 562. Subsequent Homestead Acquired by Proceeds of Former. 

| In case of the sale of said homestead, any subsequent homestead ac- 
quired by the proceeds thereof shall also be exempt from attachment 
and execution; nor shall any judgment or other claim against the owner 
of such homestead be a lien against the same in the hands of a bona fide 


purehaser for a valuable consideration. 


§ 346; 2 H. C., 8 485.] 


Cited in 20 Wash. 7; 44 Wash. 169; 50 
Wash. 112. 


Rights of Surviving Wife, Husband, 
Children or Heirs: See Remington's Di- 
gest, Home., §§ 21—27; McMillan v. Mau, 
L Wash. 26, 23 Pac. 441; Wortman v. 
Vorhies, 14 Wash. 152, 44 Pac. 129; 
Eyre's Estate, In re, 7 Wash. 291, 34 


Pac. 831; Anderson v. Stadlmann, 17 
Wash, 433, 49 Pae. 1070; Austin v. 
Clifford, 24 Wash. 172, 64 Pac. 155; 


Lloyd’s Estate, In re, 34 Wash. 84, 74 
Pac. 1061; Stewin v. Thrift, 30 Wash. 
36, 70 Pac. 116; Feas’ Estate, In re, 30 
Wash. 51, 70 Pac. 270; Moyses v. Nyboe, 
90 Wash. 257, 154 Pae. 1036; Borrow’s 
Estate, In re, 92 Wash. 143, 158 Pac. 
‘oo: Murphy's Estate, In re, 46 Wash. 
374. 90 Pac. 916; Fairfax v. Walters, 66 
Wash. 583, 120 Pac. 81; Clark v. Baker, 
76 Wash. 110, 135 Pace. 1025; Hedemark’s 


§ 563. 


[L. 69, p. 87, § 342; Cd. 81, 


Estate, In re, 77 Wash. 525, 137 Pae. 
1031; Stewart v. Fitzsimmons, 86 Wash. 
05, 149 Pac. 659. 

Proceeds of Homestead — Voluntary 
Sale: See Remington's Digest, Home., 
$ 12-1; Becher v. Shaw, 44 Wash. 166, 
87 Pac. 71, 120 Am. St. Rep. 982. 

The procceds of a federal homestead 
are not exempt from execution, under 2 
claim that the homesteader is the head 
of a family and intends to use the pro- 
ceeds in the acquisition of a new home: 
stead to be owned and occupied by him 
under the laws of the state; since this 
section applies only to the state ex 
emptions of a certain value: Ritzville 
Hardware Co. v. Bennington, 50 Wash. 
111, 96 Pac. 826, 126 Am. St. Rep. 894. 

Exemption of proceeds of voluntary | 
sale of homestead. 1 A. L 
483. 


Specification of Exempt Property. 


The following property shall be exempt from execution and at- 
tachment, except as hereinafter specially provided :— 
1. All wearing apparel of every person and family; 

2. All private libraries, not to exceed five hundred dollars in value, and 


all family pictures and Keepsakes: 
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3. To each householder, one bed and bedding, and one addition [al] 
bed and bedding for each additional member of the family, and other 
household goods and utensils and furniture not exceeding five hundred 
dollars, coin, in value. The other household goods and utensils and 
furniture. specified above, shall, on the demand of the officer having the 
execution or attachment in hand, be selected by the husband, if present, 
if not present they shall be selected by his wife, and in case neither 
husband or wife, nor other person entitled to the exemption by having 
the description of a householder, shall be present to make the selection, 
then the sheriff shall make a selection of the household goods, utensils 
and furniture equal in value to said five hundred dollars, and shall 
return the same as exempt by inventory, and such selection by the 
sheriff or other person described above shall be prima facie evidence,— 
(1.) That such household goods, utensils, and furniture are exempt from 
execution and attachment; (2.) That the value of the property so selected 
is not over five hundred dollars; 

4. To each householder, two cows, with their calves, five swine, two 
stands of bees, thirty-six domestic fowls, and provisions and fuel for the 
comfortable maintenance of such householder and family for six months, 
also feed for such animals for six months: Provided, that in case such 
householder should not possess or shall not desire to retain the animals 
above named, he may select from his property and retain other property 
not to exceed two hundred and fifty dollars, coin, in value. The selec- 
tion in the proviso mentioned shall be made in the manner and by the 
person and at the time mentioned in subdivision three, and said selection 
shall have the same effect as selections made under subdivision three 
of this section; 

5. To a farmer, one span of horses or mules, with harness, or two 
voke of oxen, with yokes and chains, and one wagon; also farming 
utensils actually used about the farm, not exceeding in value five hundred 
dollars in coin; also one hundred and fifty bushels of wheat, one hun- 
dred and fifty bushels of oats or barley, fifty bushels of potatoes, ten 
bushels of corn, ten bushels of peas, and ten bushels of onions for seed- 
ing purposes; 

6. To a mechanic, the tools and instruments used to carry on his 
trade for the support of himself and family, also material used in his 
trade, not exceeding in value five hundred dollars in coin; 

7. To a physician, his library, not to exceed in value five hundred 
dollars in coin; also, one horse, with the harness and buggy, the in- 
struments used in his practice, and medicines not exceeding in value 
two hundred dollars in coin; | 


8. To attorneys, clergymen, and other professional men, their libraries, 
not exceeding one thousand dollars, in coin value; also office furniture, 
iuel and stationery, not exceeding in value two hundred dollars in coin: 

J. All firearms kept for the use of any person or family; 

10. To any person, a canoe, skiff, or small boat, with its oars, sails, 
and rigging, not exceeding in value two hundred and fifty dollars; 

11. To a person engaged in lightering for his support or that of his 
family, one or more lighters, barges, or scows, and a small boat, with 
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oars, sails and rigging, not exceeding in the aggregate two hundred 
and fifty dollars, in coin value; 

12. To a teamster or drayman engaged in that business for the sup- 
port of himself or his family, his team, consisting of one span of horses. 
or mules, or two yoke of oxen, or a horse and mule, with harness, yoke, 
one wagon, truck, cart, or dray; 

13. To a person engaged in the business of logging for his support 
or that of his family, three yoke of work cattle and their yokes, and 
axes, chains, implements for the business, and camp equipments, not 
exceeding three hundred dollars, coin in value; 

14. A sufficient quantity of hay, grain, or feed to keep the animals 
mentioned in the several subdivisions of this chapter for six weeks. 
But no property shall be exempt from an execution issued upon a 
judgment for the price thereof, or any part of the price thereof, or 


for any tax levied thereon. 


Each person shall be entitled to select the property to which he 


is entitled under the several subdivisions of this section. 


[Cf. L. H. 


p. 178, § 253; L. 69, p. 87, § 343; L. 79, p. 157, § 1; Cd. 81, § 347; L. 83, 
p. 36, § 1; L. 86, p. 96, § 1; 2 H. C., § 486.] 


See Const., Art. XIX, $1. 


See infra, § 637, exemption of personal earnings and trust funds, 
See infra, § 703, exemptions of wages, etc., in garnishment. 
See infra, §§ 1102, 1103, exemption in assignment for benefit of creditors. 


Cited in 6 Wash. 329, 330; 8 Wash. 259; 
11 Wash. 468; 13 Wash. 179; 26 Wash. 
173; 58 Wash. 49, 50; 59 Wash. 83; 80 
Wash. 359, 363; 93 Wash. 41; 98 Wash. 
38, 40. 

Liberal Construction of Exemption 
Laws in General: See Remington's Di- 
gest, Exemp., §3; Mikkleson v. Parker, 
3 W. T. 527, 19 Pac. 31; Dennis v. 
Kass & Co., 11 Wash. 353, 39 Pac. 656, 
48 Am. St. Rep. 880; Puget Sound ete. 
Pack. Co. v. Jeffs, 11 Wash. 466, 39 
Pac. 962, 48 Am. St. Rep. 885, 27 L. R. 
A. 808; Heilbron’s Estate, In re, 14 
Wash. 536, 45 Pac. 153, 35 L. R. A. 
602. 

Householders: See Remington’s Digest, 
Exemp., §6; Peterson v. Bingham, 13 
Wash. 178, 43 Pac. 22; Peerless Pacific 
Co. v. Burckhard, 90 Wash. 221, 155 
Pac. 1037, Ann. Cas, 1918B, 247, L. R. A. 
1917C, 353. 

PROPERTY AND RIGHTS EXEMPT— 
Amount of Exemption and Value of Prop- 
erty: See Remington’s Digest, Exemp., 
§10; Whitworth v. McKee, 32 Wash. 83, 
72 Pac. 1046. 

SUBDIVISION 3.— Under this section, 
subdivision 3, authorizing the selection 
of certain specified articles and other 
“household goods, utensils and furniture” 
not exceeding $500 in value, the debtor 
has no right to select the proceeds of 
livestock sold, in lieu of goods of the 
exempt class: Carter v. Davis, 6 Wash. 
327, 33 Pac. 833. 

SUBDIVISION 4.—The proviso to this 


section, subdivision 4, authorizes a lien 
selection of any other kind of property, 
as shares of stock; the rule of ejusdem 
generis having no application: Lemagie 
v. Acme Stamp Works, 98 Wash. 34, 167 
Pac. 60. 

The “other property” to be selected 
must be property of a like nature, under 
the rule of ejusdem generis; hence 
money cannot be selected in lieu of such 
exempt property: Creditors’ Collection 
Assn. v. Bisbee, 80 Wash. 358, 141 Pac. 
886. 

SUBDIVISION 5—Vehicles and Teams: 
See Remington's Digest, Exemp., § 12; 
Mikkleson v. Parker, 3 W. T. 527, 19 
Pac, 31; Zelinsky v. Price, 8 Wash. 
206, 36 Pac. 28. 

Under a liberal construction of this 
section, subdivision 5, a team, harness 
and wagon need not be actually used 
about the farm or the farmer living 
thereon; it is sufficient if farming has 
been his principal occupation for years: 
State ex rel. McKee v. McNeill, 58 
Wash. 47, 107 Pac. 1028, 137 Am. St. 
Rep. 1038. 

SUBDIVISION 6—Tools and Imple- 
ments of Trade: See Remington’s Digest, 
Exemp., §13; State ex rel. Achey ~. 
Creech, 18 Wash. 186, 51 Pac. 363; 
American Paper Co. v. Sullivan, 34 
Wash. 391, 75 Pac. 991. 

A mechanic who is neither the head 
of a family nor a householder is en- 
titled to exemption from execution 
under this section, subdivision 6: Geiger 
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v. Kobilka, 26 Wash. 171, 66 Pac. 423, 
90 Am. St. Rep. 733. 


For text treatment of “Exemptions,” 


What are “tools,” “implements,” “in- 
struments,” “utensils” or ap- 
paratus” eta meaning of debt- 
see 11 R. C. L. 487. ors exemption laws. 2 A. L. R. 

Meaning of term “wearing apparel” 3 A I. E. 1020; Ann. Cas. 
in exemption statutes. 15 Ann n 
Oas. 159. 


§ 564. No Exemption Against Wages. 


No property shall be exempt from execution for clerk’s, laborer’s or 
mechanics wages earned within this state, nor for actual necessaries, 
not exceeding fifty dollars in value or amount furnished to the defendant 
or his family within sixty days preceding the beginning of an action 
to recover therefor, nor shall any property be exempt from execution 
issued upon a judgment against an attorney or agent on account of any 
liability incurred by such attorney or agent to his client or principal 
on account of any moneys or other property coming into his hands 
from or belonging to his client or principal: Provided, that nothing 
herein shall be construed as repealing or in any wise affecting section 
703, infra. [L. 97, p. 93, §1; L. 01, p. 323, §1; L. 03, p. 135, §1.] 


Cited in 70 Wash. 560; 89 Wash. 414; 
94 Wash. 118. 


Laws of 1897, page 93, section 1 
(superseded by this section), providing 
that there shall be exempt from execu- 
tion and attachment to every house- 
holder in the state of Washington per- 
sonal property to the amount and value 
of $1,000 in addition to the property ex- 
empt under section 563, is unconstitu— 
tional, in that it includes an additional 
provision which alters its scope and 
effect, and fails to set forth the statute 
in full as amended: Copland v. Pirie, 26 
Wash. 481, 67 Pac. 227, 90 Am. St. Rep. 
769. 


This section has no application to 
homestead exemptions: Ervay v. Hill, 46 
Wash. 457, 90 Pac. 590. 


LIABILITIES ENFORCEABLE 


$565. Householder Defined. 


AGAINST EXEMPT PROPERTY—Lia- 
bilities Incurred in Fiduciary Capacity: 
See Remington’s Digest, Exemp., 3 19; 
Ervay v. Hill, 46 Wash. 457, 90 Pac. 590. 

Under this section, an execution sale 
of a homestead upon a judgment for 
$645 is not validated by the fact that 
$32.79 of the sum received was for neces- 
sities furnished within the time limited, 
there being no allegation in the com- 
plaint that part was for necessities: 
Byam v. Albright, 94 Wash. 108, 162 
Pac. 10. 


Exemption of debtors wages after 
payment by employer. 18 L. R. A. 
586. 

Right to set up counterclaim as set- 
off against wages exempt from 
execution. Ann. Cas, 1914A, 1183. 


A householder, as designated in all statutes relating to exemptions, 


is defined to be:— 


1. The husband and wife, or either; 


2. Every person who has residing with him or her, and under his 
or her care and maintenance, either, — 


(a) His or her minor child, or the minor child of his or her de- 


ceased wife or husband; 


(b) A minor brother or sister, or the minor child of a deceased 


brother or sister; 


(e) A father, mother, re or grandmother; 
(d) The father, mother, grandfather or grandmother of deceased 


husband or wife; 
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(e) An unmarried sister, or any other of the relatives mentioned in 
tlis section who has attained the age of majority, and are unable to 
take care of or support themselves. IL. 97, p. 93, § 2.] 
Cited in 70 Wash. 560; 90 Wash. 224. 


§ 566. Pension Money Exempt. 

Any money received by any citizen of the state of Washington as 
a pension from the government of the United States, whether the same 
be in the actual possession of such person or be deposited or loaned 
by him, shall be exempt from execution, attachment or seizure by or 
under any legal process whatever. [L. 90 p. 88, §1; 2 H. C., § 487.] 


Cited in 70 Wash. 560. Exemption of property purchased 
Exemption of bount or pension with pension money. 19 L. R. A. 


from execution. 1 Ann. Oas. 34. 
1191. 


§ 567. Pension Money Exempt to Family. 

When a debtor dies or absconds, and leaves his family any money 
exempted by the last preceding section, the same shall be exempt to his 
family as provided in said section. [L. 90, p. 89, §2; 2 H. C., § 488.] 


§ 568. Fire Insurance Money Exempt. 

Whenever property, which by the laws of this state is exempt froin 
execution or attachment, 1s insured and the same is destroyed by fire. 
then the insurance money coming to or belonging to the person thus 
insured, to an amount equal to the exempt property thus destroyed, 
shall be exempt from execution and attachment. [L. ’95, p. 135, 8 1. 

Cited in 90 Wash. 225, Peerless Pacifie Co. v. Burckhard, 90 


Proceeds of Fire Insurance: See Rem- Wash. 221, 155 Pac. 1937, Ann. Cas. 
ington’s Digest, Exemp., $17; Puget 1918B, 247, L. R. A. 19170, 353. 
Sound Dressed Beef ete. Co. v. Jeffs, 11 Boes exemption of proceeds of insur- 
ance extend to property purchased 


Wash. 466, 39 Pac. 962, 48 Am. St. Rep. 

885, 27 L. R. A. 808: Winsor v. Me- therewith, 24 L. R. A. (N. 8.) 
Lachlan, 12 Wash. 154, 40 Pac. 727; 1018. 

§ 569. Proceeds of Life Insurance Exempt. 


The proceeds or avails of all life and accident insurance shall be 
exempt from all liability for any debt. [Cf. L. 95, p. 336, §1; L. 97 
p. 70, §1.] | 

Life insurance payable to beneficiary, see infra, section 7230-1, 
Cited in 38 Wash. 372, 373; 65 Wash. Estate, In re, 14 Wash. 536, 45 Pac. 105, 


375: 77 Wash. 629; 79 Wash. 48; 83 Wash, 35 L. R. A. 602. 
236; 89 Wash. 414—416; 93 Wash. 604, But it applies to e judgmont founded 


605, 608. 

A decision of the federal court that 
the national bankruptey act subjects life 
insurance policies to the payment of 
debts, notwithstanding this section ex- 
pressly exempting the same, does not 
affect such exemption when an attempt 
is made to enforce a debt under the 
state law: Flood v. Libby, 38 Wash. 366, 
80 Pac. 533, 107 Am. St. Rep. 851. 


Retroactive Operation.— This section has 
no application to policies of insurance 
issued, or debts contracted by the bene- 
ficiary, prior to its enactment: Heilbron’s 


upon a note dated September 10, 1896: 
Flood v. Libby, 38 Wash. 366, 80 Pac. 
533, 107 Am. St. Rep. 851. 


Exemption of Proceeds of Life Insur- 
ance: See Remington’s Digest, Exemp., 
$15; Heilbron's Estate, In re, 14 Wash. 
lig 45 Pac. 153, 35 L. R. A. 602; Flood 

Libby, 38 Wash. 366, 80 Pac. 533. 107 
3 St. Rep. 851; Northwestern Mutual 
Life Ins. Co. v. Chehalis County Bank, 
65 Wash. 374, 118 Pae. 326; Reiff v. 
Armour & Ca., 79 Wash. 48, 139 Pae. 
633, II. R. A. 19154A, 1201- German- 
American State Bank of Ritzville v. 
Godman, 83 Wash. 231, 145 Pac. 221. 
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Construed together as in pari materia 
with this section, section 6158, Rem. 
1915 Code, was intended to modify the 
sweeping provisions of this section, pro- 
viding that the proceeds or avails of all 
life and accident insurance shall be 
exempt from all liability for any debt; 
henee, to claim the exemption, the insur- 
ance must be payable to some beneficiary 
“other than the assured or his legal repre- 
sentatives’: Elsom v. Gadd, 93 Wasu. 603, 
161 Pac. 483, 162 Pac. 867. 


The repealing clause of the Insurance 
Code (section 7292, infra), repealing all 
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prior acts “on the subject of the organ- 
ization and government of insurance 
companies and insurance business, was 
not intended to repeal this section: El- 
som v. Gadd, 93 Wash. 603, 161 Pac. 
483, 162 Pac. 867. 


Constitutionality of statute exempt- 
ing proceeds of life or benefit in- 
surance. 1 A. L. B. 757. 

Are paid-up or indowment policies 
within statutes exempting life in- 
surance policies. 25 L. R. A. (N. 
S8.) 722. 


$570. Separate Property of Wife Exempt. 
All real and personal estate belonging to any married woman at 


the time of her marriage, and all which she may have acquired sub- 
sequently to such marriage, or to which she shall hereafter become en- 
titled in her own right, and all her personal earnings, and all the issues, 
rents and profits of such real estate, shall be exempt from attachment 
and execution upon any liability or judgment against the husband, 
so long as she or any minor heir of her body shall be living: Provided, 
that her separate property shall be liable for debts owing by her at the 


time of her marriage. 
$ 341; 2 H. C., § 480.] 


[L. 54, p. 178, § 252; L. 69, p. 85, § 337; Cd. 81, 


Cited in 6 Wash. 512; 69 Wash. 571; 70 Wash. 560. 


$571. Waiver of Exemption—Absconding Debtors. 


This chapter shall not be so construed as to prevent any single 
man, or married man, his wife joining him, from waiving, by agreement 
in writing, the benefit of this chapter: Provided, that any agreement 
of waiver made by a husband and wife shall be witnessed and ac- 
knowledged as required in case of a deed conveying real estate: And 
provided also, that nothing in this chapter shall be construed to exempt 
from attachment or execution the property, real or personal, of non- 
residents, or a person who has left or is about to leave the state with 


the intent to defraud his creditors. 


L. 69, p. 88, § 344; L. 77, p. 74. 


§ 352: Cd. 81, 8 348; 2 H. C., 8 489.] 


“Chapter” refers to the Code of 1881, $ 


+ 


supra, and 572, infra. 


Cited in 6 Wash. 331; 43 Wash. 181, 
182; 48 Wash. 504; 58 Wash. 50; 90 Wash. 
700; 93 Wash. 42; 94 Wash. 115—117; 104 
Wash. 517. 


Residence: See Remington’s Digest, 
Eremp., $$ 9, 9-1; Messenger v. Murphy, 
33 Wash. 353, 74 Pac. 480; Churchill v. 
Miller, 90 Wash. 694, 156 Pac. 851; State 
ex rel. McKee v. MeNeill, 58 Wash. 47, 
107 Pac. 1028, 137 Am. St. Rep. 1038. 

Where a person has left the state 
with intent to defraud his creditors his 
property is not exempt from attachment 
and his wife cannot claim the statutory 
exemption in his behalf: Carter v. Davis, 
6 Wash. 327, 33 Pac. 833. 
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$ 341 to 349. See §§529, 562, 563, 570, 


By this section, absconding debtors are 
not entitled to return and claim a home- 
stead: Gullickson v. Fenlon, 48 Wash. 
503, 93 Pac. 1074. 


This section providing that nothing in 
this “chapter” shall be construed to exempt 
from attachment or execution the prop- 
erty of nonresidents, applies only to the 
Code of 1881, and not to the subsequent 
act of 1895; and hence does not prevent 
persons removing from the state from 
claiming homestead rights in lands ac- 
quired under the act of 1895: Byam v. 
Albright, 94 Wash. 108, 162 Pae. 10. 


WAIVER OR FORFEITURE.— This sec- 
tion providing that a mortgagor may 
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waive the benefit of all his exemptions, 
is repugnant to and annulled by constitu- 
tion, article XIX, providing that the 
legislature shall protect from sale a por- 
tion of the homestead and other property 
of all heads of families and making any 
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such waiver in a mortgage void: Slvfield 
v. Willard, 43 Wash. 179, 86 Pae. 392. 


Estoppel to Claim Exemption: See 
Remington’s Digest, Exemp., § 21; State 
ex rel. Hill v. Gardner, 32 Wash. 5r), 
73 Pac. 690, 98 Am. St. Rep. 858: Shell 
v. Svennson, 93 Wash. 40, 159 Pac. 1076. 


§ 572. Claim of Exemption and Proceedings Thereon. 


When a debtor claims personal property as exempt, he shall deliver 
to the officer making the levy an itemized list of all the personal 
property owned or claimed by him, including money, bonds, bills, notes. 
claims and demands, with the residence of the person indebted upon the 
said bonds, bills, notes, claims and demands, and shall verify such 
list by affidavit. He shall also deliver to such officer a list, by separate 
items, of the property he claims as exempt. If the husband be absent 
or incapable of acting, the claim may be made, the list delivered and 
verified, by the wife. If the creditor, his agent or attorney, demand 
an appraisement thereof, two disinterested householders of the neighbor- 
hood shall be chosen, one by the debtor and the other by the ereditor, 
his agent or attorney, and these two, if they cannot agree, shall select 
a third; [but if either party fail to choose an appraiser, or the two fail 
to select a third, or] if one or more of the appraisers fail to act, the 
officer shall appoint one. The appraisers shall forthwith proceed to make 
a list, bv separate items, of the personal property selected by the debtor 
as exempt, which they shall decide as exempt, stating the value of each 
article, and annexing to the list their affidavit to the following effect: 
We solemnly swear that, to the best of our judgment, the above is a 
fair cash valuation of the property thercin described,” which affidavit 
shall be signed by two appraisers at least, and be certified by the 
officer administering the oaths. The list shall be delivered to the 
officer holding the execution or other process, and be by him annexed 
to and made part of his return, and the property therein specified 
shall be exempt from levy and sale, and the other personal estate of the 
debtor shall remain subject thereto. In case no appraisement be re- 
quired, the officer shall return with the process the list of the property 
claimed as exempt by the debtor. The appraisers shall each be entitled 
to one dollar, to be paid by the creditor, if all the property claimed by 
the debtor shall be exempt; otherwise, to be paid bv the debtor. 
[L. 69, p. 88, § 346; L. 77, p. 74, § 358; Cd. 81, § 349; 2 H. C., § 490.] 


Cited in 32 Wash. 553, 556; 33 Wash. 
355, 358; 34 Wash. 393; 39 Wash. 41; 51 
Wash. 328; 58 Wash. 50; 93 Wash. 41. 


PROTECTION AND ENFORCEMENT 
OF EXEMPTION RIGHTS — Necessity 
for Claim: See Remington's Digest, 
Exemp., § 22; Zelinsky v. Price, 8 Wash. 
256, 36 Pac. 28. 

Time for Making Claim: See Reming- 
ton’s Digest, Exemp., § 23; State ex rel. 
Hill v. Gardner, 32 Wash, 550, 73 Pace. 
690, 98 Am. St. Rep. 858; Messenger v. 
Murphy, 33 Wash. 353, 74 Pac. 480; 
United States Fid. & Guar, Co. v. Hol- 
lenshead, 51 Wash. 326, 98 Pac. 749; 
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Hanson v. Hodge, 92 Wash. 425, 159 Pac. 
388. 


Form and Requisites of Claim — In- 
ventory or Schedule: See Remington's 
Digest, Exemp., 9 24; Mikkleson ». 
Parker, 3 W. T. 527, 19 Pac. 31; Smalley 
v. Laugenour, 30 Wash. 307, 70 Pac. 
786; Wiser v. Thomas, 39 Wash. 40, 80 
Pac. 854. 


Appraisement: See Remington's Digest. 
Exemp., 83 25; State ex rel. Hill v. 
Gardner, 32 Wash. 550, 73 Pac. 690, 98 
Am. St. Rep. 858; State ex rel. McKee 
v. McNeill, 58 Wash. 47, 107 Pac. 1028, 
137 Am. St. Rep. 1038. 


2 
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Denial or Infringement of Rights— 
Levy on or Sale of Exempt Property: 
See Remington’s Digest, Exemp., § 26; 
McKinley v. Morgan, 36 Wash. 561, 79 
Pac. 45. 


Relief as to Exemptions: See Reming- 
ton’s Digest, Exempt., §§ 27—29. Nature 
and form of action: American Paper Co. 
v. Sullivan, 34 Wash. 391, 75 Pac. 991. 
Mandamus: State ex rel. Achey v. Creech, 
18 Wash. 186, 51 Pac. 363; State ex rel. 
Hill v. Gardner, 32 Wash. 559, 73 Pac. 
690, 98 Am. St. Rep. 858; American 
Paper Co. v. Sullivan, 34 Wash. 391, 75 
Pae. 991. Actions for damages: Mes- 
senger v. Murphy, 33 Wash. 353, 74 Pac. 
480. 


Proceedings for Relief: See Reming- 
ton’s Digest, Exemp., §§ 30—33; Defenses: 
Smalley v. Laugenour, 30 Wash. 307, 70 
Pac. 786. Jurisdiction: Smalley v. Lauge- 
nour, 30 Wash. 307, 70 Pac. 786; McKinley 
v. Morgan, 36 Wash. 561, 79 Pac. 45. 
Pleading and proof: Winsor v. McLach- 
lan, 12 Wasb. 154, 40 Pac. 727; Wiser v. 
Thomas, 39 Wash. 40, 80 Pac. 854. 
Damages: Messenger v. Murphy, 33 
Wash. 353, 74 Pac. 480. 


Where the wife’s personal earnings are 
community property, this section, exempt- 
ing them from attachment or execution 
upon any liability against the husband, 
does not exempt them from execution 
upon a judgment against the community: 
5 v. Fisher, 69 Wash. 570, 125 Pac. 
51. 


Under this section a sheriff is bound 
to return upon demand exempt goods 
which he had levied upon, where the 
creditor has not demanded an appraise- 
ment thereof within a reasonable time: 
State ex rel. Hill v. Gardner, 32 Wash. 
580, 73 Pac. 690, 98 Am. St. Rep. 858. 
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An execution plaintiff and the officer 
executing the writ, who ignore a claim 
for exemptions and proceed to sell with- 
out an appraisement, should respond in 
damages for the conversion of plaintiff's 
exempt property, seized and sold under 
an attachment issued on the theory that 
ee was a nonresident: Messenger v. 

urphy, 33 Wash. 353, 74 Pac. 480. 


Proceedings for Enforcement of Home- 
stead Claims: See Remington’s Digest, 
Home., $$ 17. 18; Philbriek v. Andrews, 
8 Wash. 7, 35 Pac. 358; Parsons v. Pear— 
son, 9 Wash. 48, 36 Pac. 974. 


Actions amd Defenses as to Home- 
steads—Nature and Form of Remedy: 
See Remington's Digest, Home., § 35; 
Harding v. Atlantic Trust Co., 26 Wash. 
536, 67 Pac. 222; Lewis v. Maucrman, 
35 Wash. 156, 76 Pac. 737. 

Parties and Pleading: See Rem- 
ington’s Digest, Home., §$ 39, 40; Ross v. 
Howard, 25 Wash. 1, 64 Pac. 794. 

The question whether real estate sold 
under execution was at the time exempt 
as the homestead of the judgment debtor 
may be heard and determined by the 
court upon the motion for confirmation 
of the sale: Waldron v. Kineth, 11 
Wash. 459, 84 Pac. 16, 111 Am. St. Rep. 
1022. 


Objection cannot be made that a home- 
stead occupied by mortgagors during the 
period of redemption from sale exceeds 
in value the statutory homestead exemp- 
tion, where no proceedings were sought 
to appraise or segregate the exempt por- 
tion or amount: North Pacific Loan & 
Trust Co. v. Bennett, 49 Wash. 34, 94 
Pac. 664. 

Review: See Remington’s Digest, 
Home., § 27; Stewin v. Thrift, 30 Wash. 
36, 70 Pae. 116. 


CHAPTER IV. 
ADVERSE CLAIMS TO PROPERTY LEVIED UPON. 


§573. Claim by Third Person to Property Levied on or Attached. 


When any other person than the judgment debtor shall claim prop- 
erty levied upon or attached, he may have the right to demand and 
receive the same from the sheriff or other officer making the attach- 
ment or levy, upon his making an affidavit that the property is his, 
or that he has a right to the immediate possession thereof, stating on 
oath the value thereof, and giving to the sheriff or officer a bond, with 
sureties in double the value of such property, conditioned that he will 
appear in the superior court of the county in which the property was 
seized within ten days after the bond is accepted by the sheriff or other 
officer, and make good his title to the same, or that he will return the 


property or pay its value to the said sheriff or other officer. 


[Cf. L. 54, 


p. 179, § 256; Cd. 81, § 350; L. 91, p. 79, §1; 2 H. C., § 491.) 
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Cited in 3 Wash. 678; 4 Wash. 4. 597; 
5 Wash. 772; 6 Wash. 88; 9 Wash. 637; 10 
Wash. 227, 335; 16 Wash. 45; 18 Wash. 
92; 19 Wash. 405; 22 Wash. 62; 26 Wash. 
257; 34 Wash. 155, 156; 35 Wash. 530, 
534; 54 Wash. 299; 63 Wash. 140; 65 Wash. 
651, 653; 70 Wash. 589; 78 Wash. 598; 83 
Wash. 77; 84 Wash. 421, 699; 90 Wash. 
695; 92 Wash. 357, 474; 93 Wash. 42; 
96 Wash. 515; 99 Wash. 181, 182; 100 
Wash. 415; 103 Wash. 210, 212. 

This section is not mandatory: Mayer 
v. Woolery, 10 Wash. 354, 39 Pac. 135. 


An action of replevin brought against 
a sheriff in possession caimot be sus- 
tained as a proceeding by a third party 
who gave bond under this section, where 
the pleadings and process were in the 
usual form for replevin under section 
255, supra: Eidson v. Woolery, 10 Wash. 
225, 38 Pac. 1025. 

Intervention in General: See Reming- 
tons Digest, Attach., §46; Langert v. 
Brown, 3 W. T. 102, 13 Pac. 704; Seiben- 
baum v. Delanty, 4 Wash. 596, 30 Pac. 
662; Medcalf v. Bush, 4 Wash. 386, 30 
Pac. 325. 


Bonds by Claimants and Indemnity to 
Officer: See Remington’s Digest, Attach., 
§47; Peterson v. Wright, 9 Wash. 202, 
37 Pae. 419; Mayer v. Woolery, 10 
Wash. 354, 39 Paec. 135; State ex rel. 
Peterson v. Superior Court, 6 Wash. 417. 
34 Pac. 151; Carstens v. Gustin, 18 
Wash. 901, 50 Pac. 933; Carpenter v. 
Barry, 26 Wash. 255, 66 Pac. 393. 

Upon filing a claim for exemptions 
from execution due to a householder and 
farmer it is the duty of the sheriff to 
release the property where no appraise- 
ment was demanded, as provided in this 
section: Shell v. Svennson, 93 Wash. 40, 
159 Pae. 1076. 


§ 574. Justification of Sureties. 
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Proceedings for Establishment and De- 
termination of Claims to Property: See 
Remington’s Digest, Attach., §§ 48, 19; 
State ex rel. Peterson v. Superior Court, 
5 Wash. 639, 32 Pac. 553; Sayward v. 
Nunan, 6 Wash. 87, 32 Pac. 1022; Maver 
v. Woolery, 10 Wash. 354, 39 Pac. 135. 


Pleading, Prof and Evidence: See 
Remington’s Digest, Attach., §§50, 51; 
Chapin v. Bokee, 4 Wash. 1, 29 Pac. 


936; Myers v. Landrum, 4 Wash. 762, 


31 Pac. 33; Sayward v. Nunan, 6 Wash. 


S7, 32 Pac. 1022; Freeburger v. Caldwell, 
5 Wash. 769, 32 Pac. 732; Freeburger v. 
Gazzam, 5 Wash. 772, 32 Pac. 732; First 
Nat. Bank of Seattle v. Hagan, 16 Wash, 
45, 47 Pac. 223; Berlin v. Van De Vanter, 
25 Wash. 465, 65 Pac. 756. 


See, also, Schloss v. Stringer, 113 
Wash, 529, 194 Pac. 577. 


Security by Claimant: See Remington’s 
Digest, Execution, § 34; Carpenter v. 
Berry, 26 Wash. 255, 66 Pac. 393. 


Right of Plaintiff to Counterclaim: See 
Remington’s Digest, Execution,  § 35; 
Myers v. Landrum, 4 Wash. 762, 31 Pac. 
33. i 

Right to RBedelivery and Proceedings 
Thereon: See Remington's Digest, Execu- 
tion, § 35-1; Meakim v. Ludwig, 99 Wash. 
180, 169 Pace. 24; Lanham v. Longmire, 
100 Wash. 413, 171 Pac. 237. 


Choice of Remedies: See Reming- 
ton’s Digest, Execution, § 35-2; Simon 
Piano Co. v. Fairfield, 103 Wash. 206, 
173 Pac. 457. 


Sheriff’s duty as to adverse elaims 
to proceeds of judgments ìn his 
hands except in cases of rival ex- 
ecutions, 47 L. B. A. 737. 


If the sheriff or other officer require it, the sureties shall justify as in 
other cases, and in case they do not so justify when required, the sheriff 
or officer shall retain the property ; if the sheriff or officer do not require 


the bail to justify, he shall stand good for their sufficiency. 
date and indorse his acceptance upon the bond. 


He shall 


[Cf. L. 54, p. 179, 


§ 256; Cd. 81, § 351; 2 H: C., 8 492.] 


§ 575. Return of Officer — Trial. 


The officer shall return the affidavit, bond and justification, if any, 
to the office of the clerk of the superior court, and this [the] case shall 


stand for trial in said court. 
L. 91, p. 80, §2; 2 H. C., § 493.] 


Cited in 4 Wash. 763. 

The execution plaintiff cannot, on the 
trial of the issue of title, interpose a 
counterclaim: Meye’s v. Landrum, 4 
Wash, 762, 31 Pac. 33. 


[Cf. L. 54, p. 179, § 257; Cd. ’81, 8 352; 


Where property seized by the sheriff 
under execution or attachment against a 
debtor is claimed by a third person, who 
files his affidavit and bond as required, 
such proceeding is a new and inde- 
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pendent action, which must be placed on 
the trial docket of the court in the 
county where the property was seized, 
and the court of no other county has 
jurisdiction of the subject matter of the 
action: State ex rel. Peterson v. Su- 
perior Court, 5 Wash. 639, 32 Pac. 553. 


The affidavit and bond mentioned in 
this section shall be placed upon the 
tnal docket, with claimant as plaintiff 
and the sheriff and plaintiff in execution 
as defendants, and no other pleadings are 


§ 576. Parties. 
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necessary: Chapin v. Bokee, 4 Wash. 1, 


29 Pac. 936. 


Plaintif is not entitled to a directed 
verdict in his favor, upon a trial of the 
right of ownership to property, attached 
as the property of another, but which 
was claimed by plaintiff under a bill of 
sale, when there is any testimony tending 
to show that the transfer to plaintiff was 
made with intent to hinder, delay or 
defraud creditors: Burns v. Woolery, 15 
Wash. 134, 45 Pac. 894. 


The person claiming the property shall be plaintiff, and the sheriff 
and plaintiff in the execution, defendants. [L. 54, p. 179, § 258; Cd. 81, 


§353; 2 H. C., § 494.] 
Cited in 16 Wash. 47. 


§ 577. Judgment and Costs. 


If the claimant makes good his title to the property, the bond shall 
be canceled; if to a portion thereof, a like proportion of the bond shall 
be canceled; but if he shall not maintain his title, judgment shall be 
rendered against him and his sureties for the value of the property, 
or for such less amount as shall not exceed the amount due on the 


original execution or attachment. 


When the judgment is in ‘favor of 


the sheriff for the entire property, the claimant shall pay the costs; 
when the claimant recovers all the property, Judgment shall be given 
in favor of the claimant for costs; when the claimant recovers a portion 
of the property only, the costs shall be apportioned. When the plaintiff 
prevails, the costs may be taxed against the defendant who was plaintiff 
in the execution or attachment, or the court may, if it shall be of opinion 
that the sheriff attached or levied upon said property without the ex- 
ercise of due caution, adjudge him to pay the costs, or any portion 
thereof. [L. 54, p. 179, § 259; Cd. 81, § 354; 2 H. C., § 495.) 


Cited in 4 Wash. 4; 34 Wash. 155. 156; 
35 Wash. 533, 534; 65 Wash. 651; 78 Wash. 
599; 90 Wash. 695; 91 Wash. 612; 93 
Wash. 234; 96 Wash. 515. 

Operation and Effect of Determination: 
See Remington's Digest, Attach., § 52; 
Savward v. Nunan, 6 Wash. 87, 32 Pac. 
1022; Peterson v. Woolery, 9 Wash. 390, 


37 Pac. 416; Hill v. Gardner, 35 Wash. 
529, 77 Pac. 808. 


Where there is nothing to show the 


amount due under the attachment, it will 


be presumed in aid of the judgment that 
it was not a less sum as required hy this 
section: Hill v. Gardner, 35 Wash. 529, 
77 Pac. 808. 


CHAPTER V. 
SALE OF PROPERTY UNDER EXECUTION AND REDEMPTION. 


§578. Writ, How Executed. 


When the writ of execution is against the property of the judg- 
ment debtor, it shall be executed by the sheriff as follows: 


1. If property has been attached, 


he shall indorse on the execution 


and pay to the clerk forthwith the amount of the proceeds of sales of 
perishable property or debts due the defendant received by him sufficient 


to satisfy the Judgment; 
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2. If the judgment is not then satisfied, and property has been at- 
tached and remains in his custody, he shall sell the same, or suficient 
thereof to satisfy the judgment; 

3. If then any portion of the judgment remains unsatisfied, or if no 
property has been attached, or the same has been discharged, he shall levy 
on the property of the judgment debtor sufficient to satisfy the judg- 
ment; 

4. Property shall be levied on in like manner and with like effect 
as similar property is attached; 

5. Until a levy, personal property shall not be affected by the execu- 
tion. When property has been sold or debts received by the sheriff 
on execution, he shall pay the proceeds thereof, or sufficient to satisfy 
the judgment, as commanded in the writ; 

6. When property has been attached, and it is probable that such 
property will not be sufficient to satisfy the judgment, the execution may 
be levied on other property of the judgment debtor without delav. 
If after satisfying the judgment any property, or the proceeds thereof, 
remain in the custody of the sheriff, he shall deliver the same to the 
judgment debtor. [L. 69, p. 91, § 351; Cd. 81, § 355; 2 H. C., § 496.) 


Cited in 20 Wash. 6; 28 Wash. 423; 54 tion, §26; Murray v. Meade, 5 Wash. 
Wash. 301. 693, 32 Pac. 780. 


Priorities Between Executions: See Mode and Sufficiency of Levy—In Gen- 


Remington’s Digest, Execution, §§ 24, 25; 
Wunsch v. McGraw, 4 Wash. 72, 29 Pac. 
832; Griswold v. Case, 13 Wash. 623, 
43 Pac. 876; Wallace & Sons Mfg. Co. v. 


Sharick, 15 Wash. 643, 47 Pac. 20; 
Commercial Nat. Bank of Seattle v. 
Johnson, 16 Wash. 536, 48 Pac. 267; 


Morse v. Estabrook, 19 Wash. 92, 52 
Pac. 531, 67 Am. St. Rep. 723; Hacker 
v. White, 22 Wash. 415, 60 Paec. 1114, 
79 Am. St. Rep. 945; Rohrer v. Snyder, 
29 Wash. 199, 69 Pac. 748. 


Control of Writ and Directions to 
Officer: See Remington’s Digest, Execu- 


eral: See Remington’s Digest, Execution, 
$ 27; Fuller & Co. v. Hull, 19 Wash. 400, 
53 Pac. 666. 


Personal Property, in General: See 
Remington’s Digest, Execution, 928: 
Arthur v. Sherman, 11 Wash. 254, 39 
Pac. 670; Cupples v. Level, 54 Wash. 
299, 103 Pac. 430, 23 L. R. A. (N. S.) 
519. 


Execution sale as judicial sale. Ann. 


Cas. 1913A, 1217. 

Injunction against execution sale. 
Ann. Cas. 1918C, 152, 324, 325, 328, 
330, 332. 


§ 579. Levy on Joint Realty. 


When a defendant in execution owns real estate subject to ex- 
ecution jointly or in common with any other person, the judgment shall 
be a lien, and the execution be levied upon the interest of the defendant 
only. [L. 54, p. 220, § 499; Cd. 81, § 751; 2 H. C., § 802.] 

Cited in 15 Wash. 135. 


§ 580. Levy on Joint Personalty. 


When he owns personal property jointly or in copartnership with 
any other person, and the interest cannot be separately attached, the 
sheriff shall take possession of the property, unless the other person 
having an interest therein shall give the sheriff a sufficient bond, with 
surety, to hold and manage the property according to law; and the 
sheriff shall then proceed to sell the interest of the defendant in such 
property, describing such interest in his advertisement as nearly as 
may be, and the purchaser shall acquire all the interest of such de- 
fendant therein; but nothing herein contained shall be so construed as 
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to deprive the copartner of any such defendant of his interest in any 
such property. [L. 54, p. 220, § 499; Cd. ’81, § 752; 2 H. C., § 802.] 
Cited in 21 Wash. 14. v. Turner, 15 Wash. 136, 45 Pac. 733; 


Joint or Several Property: See Rem- Skavdale v. Mover, 21 Wash. 10, 56 
ington’s Digest, Execution, §15; Graden Pac. 841, 46 L. R. A. 481. 


§ 581. Retention of Property by Judgment Debtor. 


When the sheriff shall levy upon personal property by virtue of an 
execution, he may permit the judgment debtor to retain the same, or any 
part thereof, in his possession until the day of sale, upon the defendant 
executing a written bond to the sheriff, with sufficient surety, in double 
the value of such property, to the effect that it shall be delivered to 
the sheriff at the time and place of sale; and for nondelivery thereof, 
an action may be maintained upon such bond by the sheriff or the plain- 
tiff in the execution; but the sheriff shall not thereby be discharged 
from his lability to the plaintiff for such property. [Cf. L. 54, p. 182, 
S268; L. 69, p. 92, § 354; Cd. 81, § 358; 2 H. C., § 499.] 


§582. Notice of Sale. 


Before the sale of property under execution, order of sale or 
decree, notice thereof shall be given as follows: 


l. In case of personal property, by posting written or printed 
notice of the time and place of sale in three (3) public places in the 
county where the sale is to take place, for a period of not less than ten 
(10) days prior to the day of sale. 

2. In case of real property, by posting a similar notice, particularly 
describing the property for a period of not less than four (4) weeks 
prior to the day of sale, in three (3) public places in the county, one of 
which shall be at the courthouse door, where the property is to be sold, 
and publishing a copy thereof once a week, consecutively, for the same 
period, in a newspaper of general circulation published in the county. 

3. All notices of sales of property on execution or order of sale 
required by law to be published in any newepaper shall be so published 
in a newspaper of the county which shall be selected by the sheriff, 
and if there is no newspaper published in the county, then such notice 
shall be published in the newspaper published in this state nearest to the 
place of sale: Provided, that if the person at whose instance the execution 
or order of sale is issued, or his attorney, shall present to the sheriff 
a receipt of the publisher of any newspaper, showing full payment for the 
publication, then the notice shall be published in that newspaper: And 
provided, further, that the charge for any such publication shall not ex- 
ceed seventy-five cents per square for first insertion, and thirty-seven and 
one-half cents per square for each subsequent insertion. [L. ’03, p. 381, 
3 1; Cf. L. 97, p. 265, § 1; L. 99, p. 86, § 3.] 

Cited in 17 Wash. 612, 643; 18 Wash. under execution shall be made one year 
555, 583; 21 Wash. 400; 33 Wash. 60; after the filing of the levy: Dennis v. 


66 Wash. 115; 77 Wash. 136; 84 Wash. 300; Moses, 18 Wash. 537, 52 Pac. 333, 40 
90 Wash. 490, 491. L. R. A. 302. 

The judgment debtor cannot, prior to Time of Sale: See Remington’s Digest, 
default, waive by stipulation the pro- Execution, §38; Dennis v. Moses, 18 
Visions of this section before amendment Wash. 637, 52 Pae. 333; Packwood v. 
declaring that sales of real property Briggs, 25 Wash. 530, 65 Pac. 846; 
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Hardin v. Day, 29 Wash. 664, 70 Pace. 
118; Hensen v. Peter, 95 Wash. 628, 164 
Pac. 512. 


Notice of Sale: See Remington's Di- 
est, Execution, 5 39; National Bank of 
sommerce v. Lock, 17 Wash. 528, 50 
Pac. 478, 61 Am. St. Rep. 923; Whitworth 
v. McKee, 32 Wash. 83, 72 Pac. 1046; 
Reilley v. Anderson, 33 Wash. 58, 73 
Pac. 799; Ervay v. Hill, 46 Wash. 457, 90 
Pac. 599; Merritt v. Graves, 52 Wash. 
57, 100 Pac. 164. 

See, also, Osner & Mehlhorn v. Loewe, 
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State ex rel. Lewis v. Hodge, 90 Wash. 
487, 156 Pac. 404. 

A typical weekly country newspaper, 
of four pages of seven columns, con- 
taining general news, having a circula- 
tion among its paid subscribers and ad- 
vertising patrons of eight hundred copies, 
and one hundred additional eopies, is a 
“newspaper of general circulation,’ with- 
in this section, subdivision 2: State ex 
rel. Lewis v. Hodge, 90 Wash. 487, 158 
Pac. 404. 


Misnomer of party in notice of 
judicial sale as affecting its val- 


111 Wash. 550, 191 Pac. 746. 


Under the proviso to this section the 
sheriff has no power to select the paper: 


idity. Ann. Cas. 1917B, 1046. 
Place of Sene ae of judicial or 
public sale. R. A. 1916E, 1143. 


§ 583. Sale, How Conducted. 


All sales of property under execution, orders of sale or decree, shall 
be made by auction between nine o’clock in the morning and four 
o'clock in the afternoon. After sufficient property has been sold to 
satisfy the execution, no more shall be sold. Neither the office [officer] 
holding the execution, nor his deputy, shall become a purchaser, or be 
interested in any purchase at such sale. When the sale is of personal 
property capable of manual delivery, and not in the possession of a 
third person, association or corporation, it shall be within view of those 
who attend the sale, and be sold in such parcels as are likely to bring the 
highest price; and when the sale is of real property. consisting of 
several known lots or parcels, they shall be sold separately or otherwise 
as is likely to bring the highest price, or when a portion of such real 
property is claimed by a third person, and he requires it to be sold 
separately, such portion shall be sold separately. Sales of real property 


shall be made at the courthouse door on Saturday. 


L. ’99, p. 87, 8 4.] 


Cited in 18 Wash. 558, 592; 56 Wash. 
440; 81 Wash. 283; 111 Wash. 556. 


Mode of Sale: See Remington’s Digest, 
Execution, § 37; Whitworth v. McKee, 32 
Wash. 83, 72 Pac. 1046. 

Sale en Masse or in Parcels: Sce Rem- 
ington’s Digest, Execution, § 40; Feck v. 
Brewer, 11 Wash. 264, 39 Pac. 655; 
Otis Bros. & Co. v. Nash, 26 Wash. 39, 
66 Pac. 111. 

See, also, Osner & Mehlhorn v. Loewe, 
111 Wash. 550, 191 Pac. 746. 


This section and section 587 do not 
abrogate the equitable power of the court 
to order a sale in parcels, and in the 
inverse order of alienation, on the fore- 
closure of a mortgage covering the entire 
tract, part of which had been conveyed 


§ 584. Sale of Leasehold Absolute. 


[L. 97, p. 71, § 2: 


by the mortgagor to a third party, where 
the equities of the parties will be sub- 
served thereby, and without impairing 
the security of the mortgagee: Black v. 
Suydam, 81 Wash. 279, 142 Pac. 700, 
Ann. Cas. 1916D, 1113. 


Persons Who may Purchase: See Rem- 
ington’s Digest, Execution, § 40-1; Mer- 
ritt v. Graves, 52 Wash. 57, 100 Pac. 
164; Johnson v. Johnson, 66 Wash. 113, 
119 Pac. 22. 


Execution sale of property en masse 
or in parcels. 8 Ann. Cas. (31; 
Ann. Cas. 1913B, 619. 

Execution sale of property en masse 
as ground for collateral attack. 1 
A. L. R. 1442. 


Upon the sale of real property under execution, deeree or order 
of sale, when the estate is less than a leasehold of two years unexpired 


term, the sale shall be absolute. 


In all other cases such property shall 
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be subject to redemption, as hereinafter provided. At the time of the 
sale the sheriff shall give to the purchaser a certificate of the sale, con- 
taining a particular description of the property sold, the price bid for 
each distinct lot, or parcel, the whole price paid, and when subject to 
redemption, it shall be so stated. The matters contained in such cer- 
tificate shall be substantially stated in the sheriffs return of his pro- 
ceedings upon the writ. [L. 99, p. 87, §5.] 


§ 585. Postponement of Sale. 

If, at the time appointed for the sale, the sheriff should be pre- 
vented from attending at the place appointed, or, being present, should 
deem it for the advantage of all concerned to postpone the sale for want 
of purchasers, or other sufficient cause, he may postpone the sale not 
exceeding one week next after the day appointed, and so from time to 
time, for the like cause, giving notice of every adjournment by public 
proclamation made at the same time, and by posting written notices 
of such adjournment under the notices of sale originally posted by him. 
The sheriff, for like causes, may also adjourn the sale from time to time, 
not exceeding thirty days beyond the day at which the writ is made 
returnable, with the consent of the plaintiff indorsed upon the writ. 
[Cf. L. 754, p. 182, § 269; L. 69, p. 93, § 357; Cd. 81, §361; 2 H. C., 
§ 502. ] | 

Notice of postponement of sale. L. R. A. 1915B, 640. 


§586. Bill of Sale by Sheriff. 

When the purchaser of any personal property, capable of manual 
delivery, and not in the possession of a third person, association or cor- 
poration, shall pay the purchase money, the sheriff shall deliver to him 
the property, and if desired shall give him a bill of sale containing 
an acknowledgment of the payment. In all other sales of personal 
property the sheriff shall give the purchaser a bill of sale with the like 
acknowledgment. [Cf. L. 54, p. 183, § 270; L. 69, p. 94, § 358; Cd. 81, 
§ 362; 2 H. C., § 503. | 


§587. Manner of Selling Real Estate. | 

The form and manner of sale of real estate by execution shall be 
as follows: The sheriff shall proclaim aloud at the place of sale, in the 
hearing of all the bystanders: “I am about to sell the following tracts 
of real estate (here reading the description) upon the following execu- 
tion” (here reading the execution). He shall also state the amount which 
he is required to make upon the execution, which shall include damages, 
interests, and costs up to the day of sale, and increased costs. He shall 
then offer the land for sale, the lots and parcels separately or together, 
as he shall deem most advantageous. All land, except town lots, shall be 
sold by the acre. [Cf. L. 54, p. 181, § 262; L. 69, p. 94, § 359; Cd. 81, 
§ 363; 2 H. C., 8 504.] 

Cited in 11 Wash. 266, 689; 19 Wash. 378; 56 Wash. 440; 81 Wesh. 283; 105 

Wash. 53. 
§ 588. Allotment When Sold by Acre. 

When the land is sold by the acre, and any less number of acres 
than the whole tract or parcel is sold, it shall be measured off to the 
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purchaser in a square form, from the northeast corner of the tract or 
parcel, unless some person having an interest in the land shall, at the sale, 
or prior thereto, and before the bidding is made, request that the land 
sold shall be taken from some other part, or in some other form; in 
such case, if such request is reasonable, the officer making the sale shall 
sell accordingly. IL. 54, p. 181, § 263; Cd. 81, § 364; 2 H. C., § 505.] 


Cited in 11 Wash. 689. 


§ 589. Sale by Acre not to be Measured. 

When an entire tract or parcel of land is sold by the acre, it shall 
not be measured, but shall be deemed and taken to contain the number 
of acres named in the description, and be paid for accordingly ; and when 
the number of acres is not contained in the description, the officer shall 
declare, according to his judgment, how many acres are contained therein, 
which shall be deemed and taken to be the true number of acres. IL. 
54. p. 182, § 264; Cd. 81, § 365; 2 H. C., § 506. ] j 


§ 590. Striking Off, Return and Payment. 

The officer shall strike off the land to the highest bidder, who shall 
forthwith pay the money bid to the officer, who shall return the money 
with his execution and his doings thereon to the clerk of the court from 
which the execution issued, according to the order thereof: Provided. 
however, that when final judgment shall have been entered in the supreme 
court, and the execution upon which sale has been made issued from said 
court, the proceedings on execution and return shall be docketed for 
confirmation in the superior court in which the action was originally com- 
menced, and like proceedings shall be had as though said execution had 
issued from the said superior court. [L. 54, p. 182, $ 265; L. 69, p. 95, 
$ 362; Cd. 81, § 366; 2 H. C., § 507.1 
109; 12 Wash. 517; larger sum than the actual amount, his 


Wash. 76; 46 Wash. remedy being by motion in the original 
cause; nor can such action be treated as 


Cited in 9 Wash. 
18 Wash. 119; 26 


406: 56 Wash. 442. í at a r å 
inder this and the next section, the quivalent of a motion: Toner V. 
ee of property under foreclosure Page, 91 Wash. 314, 157 Pac. 866. 
means the knocking down of the prop- Terms and Conditions, Liabilities and 
erty by the sheriff: State ex rel. Steele Enforcement: See Remington's Digest, 
v. Northwestern etc. Bank, 18 Wash. 118, Mtg., §§ 209-1—211; Bartlett Estate Co. 
50 Pac. 1023. v. Fairhaven Land Co., 56 Wash. 437, 
RETURN: See Remington’s Digest, Ex- 105 Pac. 848; Moody v. Northwestern 
ecution, §§ 85, 86. Time for making: ete. Bank, 20 Wash. 413, 55 Paec. 568: 
State ex rel. Commercial Inv. Co. V. State ex rel. Thompson v. Prince, 9 
Hartman, 26 Wash. 524. 67 Pac. 223. Wash. 107, 37 Pac. 291. 
Form and requisites: Whitworth v. Me- Report or Return—Fees of Sheriff: See 
Kee, 32 Wash. 83, 72 Pae. 1046. Remington’s Digest, Mtg., $ 212; State 
See, also, Osner & Mehlhorn V. Loewe, ex rel. Thompson v. Prince, 9 Wash. 107. 
111 Wash. 550, 191 Pac. 746. 37 Pac. 291; Soderberg v. King County, 
The sheriff's certificate of sale does not = we ig A 7 3 ia 
pass title and is only evidence of an in- 8 pe ˖ ; 20 W. u Spinning $i 
choate estate: Singly V. Warren, 18 1006: DA > J. 2 ash. 126, 54 Pae. 
Wash. 434, 51 Pac. 1066, 63 Am. St. Rep. Down ak E. a State Bank v. 
s96; De Roberts v. Stiles, 24 Wash. 3, ash. 62, 135 Pac. 807. 
611, 64 Pac. 799; Hays v. Merchants’ Vacation of execution sale on ac: 
Bank, 14 Wash. 192, 44 Pac. 137. count of chilling or puffing bids. 
A sheriff cannot maintain a civil action 3 Ann. Cas. 423; 42 L. R A 
to correct his erroneous return on execu- (N. 8.) 1198. 


tion, which showed he had received a 
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Power to extend time for compliance 
with bid at execution sale. 43 
L. R. A. (N. 8.) 671. 


§ 591. Confirmation of Sale of Land—Disposition of Proceeds. 

Upon the return of any sale of real estate as aforesaid, the clerk shall 
enter the cause, on which the execution or order of sale issued, by its 
title, on the motion docket, and mark opposite the same: Sale of land 
for confirmation, and the following proceedings shall be had: 

(1.) The plaintiff at any time after ten days from the filing of such 
return shall be entitled, on motion therefor, to have an order confirm- 
ing the sale, unless the judgment debtor, or in case of his death, his rep- 
resentative, shall file with the clerk within ten days after the filing of 
such return, his objections thereto. 

(2.) If each objections be filed the court shall, notwithstanding, allow 
the order confirming the sale, unless on the hearing of the motion, it 
shall satisfactorily appear that there were substantial irregularities in 
the proceedings concerning the sale, to the probable loss or injury of the 
party objecting. In the latter case, the court shall disallow the motion 
and direct that the property be resold, in whole or in part, as the case 
may be as upon an execution received of that date. 

(3.) Upon the return of the execution, the sheriff shall pay the pro- 
ceeds of sale to the clerk, who shall then apply the same, or so much 
thereof as may be necessary, in satisfaction of the judgment. If an order 
of resale be afterwards made, and the property sell for a greater amount 
to any person other than the former purchaser, the clerk shall first repay 
to such purchaser the amount of his bid out of the proceeds of the latter 
sale. 

(4.) Upon a resale, the bid of the purchaser at the former sale shall 
be deamed to be renewed and continue in force, and no bid shall be 
taken, except for a greater amount. An order confirming a sale shall be 
a conclusive determination of the regularity of the proceedings concern- 
ing such sale as to all persons in any other action, suit or proceeding 
whatever. 

(5.) If. after the satisfaction of the judgment, there be any proceeds 
of the sale remaining, the clerk shall pay such proceeds to the judgment 
debtor, or his representative, as the case may be, at any time before the 
order is made upon the motion to confirm the sale: Provided, such party 
fle with the clerk a waiver of all objections made or to be made to the 
proceedings concerning the sale; but if the sale be confirmed, such pro- 
ceeds shall be paid to said party of course; otherwise they shall remain 
in the custody of the clerk until the sale of the property has been dis- 
posed of. [L. 799, p. 87, §6. Cf. L. 54, p. 182, § 266; L. 69, p. 95, § 363; 
Cd. 81, § 367; 2 H. C., § 508. ] 


Proper medium of payment by pur- 
chaser at execution sale. Ann. 
Cas. 19150, 996. 


Cited in 11 Wash. 266; 17 Wash. 612, 536, 67 Pac. 222; Hardin v. Day, 29 
643; 18 Wash. 119, 463, 558; 52 Wash. Wash. 664, 70 Pac. 118; Whitworth v. 
59; 72 Wash. 38; 90 Wash. 491; 101 Wash. McKee, 32 Wash. 83, 72 Pac. 1046; 
164. — v. 3 72 Wash. 36, 1258 
Motion: See Reming- ac. 886; Mowbray Pearson Co. v. Per- 
ton's Digest, Breeution, f 43: Krutz = shall, 92 Wash. 516, 159 Pac. 682. 
Batts, 18 Wash. 460, 51 Pae. 1054; Oonfirmation: See Remington’s Digest, 
Harding v. Atlantic Trust Co.. 26 Wash. Execution, § 42; Morrow v. Moran, 5 Wash. 


Rem. Wash. Code, Vol. I—31 
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692, 32 Pac. 770; Diamond v. Turner, 11 
Wash. 189, 39 Pac. 379; Feek v. Brewer, 
11 Wash. 264, 39 Pac. 655; Otis Bros. & 
Co. v. Nash, 26 Wash. 39, 66 Pac. 111; 
McHugh v. Conner, 68 Wash. 229, 122 
Pac. 1018. 


Persons Who may Question Validity of 
Sale — Waiver and Estoppel: See Reming, 
ton's Digest, Execution, §§ 45, 46; Stark 
Brothers v. Royce, 44 Wash. 287, 87 
Pac. 340; Asher v. Sekofsky, 10 Wash. 
379, 38 Pac. 1133; Hamilton v. Carter, 
12 Wash. 510, 41 Pac. 911; Standard 
Furniture Co. v. Van Alstine, 22 Wash. 
670, 62 Pac. 145, 79 Am. St. Rep. 960, 
51 L. R. A. 889; Daniel v. Gold Hill 
Min. Co., 28 Wash. 411, 68 Pac. 884; Mur- 
ray v. Briggs, 29 Wash. 245, 69 Pac. 769; 
MeLiesh v. Ball, 58 Wash. 690, 109 Pac. 
209, 137 Am, St. Rep. 1087. 


See, also, Grunden v. 
Wash. 237, 188 Pac. 491. 


Opening or Vacating—Defects and Ir- 
regularities: See Remington’s Digest, Ex- 
ecution, 88 47—49; Bryant v. Stetson & 
Post Mill Co., 13 Wash. 692, 43 Pac. 931; 
Brooks v. Lewis, 22 Wash. 192, 60 Pac. 
121; Knowles v. Rogers, 27 Wash. 211, 
67 Pac. 572; Johnson v. Johnson, 66 
Wash. 113, 119 Pac. 22. 


Opening or Vacating—Inadequacy of 
Price: See Remington’s Digest, Jud. Sale, 
$ 2; Roger v. Whitham, 56 Wash. 190, 
105 Pac. 628, 134 Am. St. Rep. 1105, 21 
Ann. Cas. 272; Miller v. Winslow, 70 
Wash. 401, 126 Pac. 906, Ann. Cas. 1914B, 
833; Prince v. Mottman, 84 Wash. 287, 
146 Pac. 841. ä 


Inadequacy of Price in Connec- 
tion With Other Objections: See Reming- 
ton’s Digest, Execution, $50; Bank v. 
Doherty, 37 Wash. 32, 79 Pac. 486; 
Schaad v. Robinson, 59 Wash. 346, 109 
Pac, 1072; Johnson v. Johnson, 66 Wash. 


German, 110 


113, 119 Pac. 22; Triplett v. Bergman, 


S2 Wash. 639, 144 Pac. 899. 


See, also, Osner & Mehlhorn v. Loewe, 
111 Wash. 550, 191 Pac. 746; Lovejoy v. 
Americus, 111 Wash. 571, 191 Pac. 790. 


Advance on Bid: See Remington’s 


Digest, Execution, 8 50-1; Merritt v. 
Graves, 52 Wash. 57, 100 Pac. 164. 
Application and Proceedings 


Thereon: Sce Remington’s Digest, Execu- 
tion, §51; Bank v. Doherty, 37 Wash. 
32, 79 Pac. 486. 


Security or Other Conditions: Sce 
Remington’s Digest, Execution, 8 52; 
Cherry v. Western Washington ete. Co., 
11 Wash. 586, 40 Pac. 136. 


Effect of Order: See Remington’s 
Digest, Execution, § 44; Otis Bros. & Co. 
v. Nash, 26 Wash. 39, 66 Pae. 111; Me- 
Liesh v. Ball, 58 Wash. 690, 109 Pac. 209, 
137 Am. St. Rep. 1087. 
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Collateral Attack on Sale: See Reming- 
ton’s Digest, Execution, $ 55; Diamond v. 
Turner, 11 Wash. 189, 39 Pac. 379. 


Presumption of Validity: See Reming- 
ton’s Digest, Execution, 356; Tacoma 
Grocery Co. v. Draham, 8 Wash. 263, 
36 Pac. 31, 40 Am. St. Rep. 907. 


Actions to Set Aside Sale: See Rem- 
ington’s Digest, Execution, §53; Bryant 
v. Stetson & Post Mill Co., 13 Wash. 
692, 43 Pac. 931; Griffith v. Burlingame, 
18 Wash. 429, 51 Paec. 1059; Whitworth 
v. McKee, 32 Wash. 83, 72 Pac. 1046, 


Effect of Setting Aside Sale: See Rem- 
ington’s Digest, Execution, $ 54; Benney 
v. Clein, 15 Wash. 581, 46 Pac. 1037. 


PROCEEDS: See Remington's Digest, 
Execution, §§ 81—S84. Disposition in gen- 
eral: State ex rel. Gordon v. Superior 
Court, 3 Wash. 702, 29 Pac. 204. 

The sheriff is not entitled to a com- 
mission on sales where the property 
is bid in by the execution plaintiff: 
State ex rel. Thompson v. Prinee, 3 
Wash. 107, 37 Pae. 291; State ex 
rel, Sutter v. O'Loughlin, 9 Wash. 322, 
37 Pac. 669; State ex rel. Cannon vV. 
Pugh, 9 Wash. 694, 38 Pac. 79; Soder- 
berg v. King County, 15 Wash. 194, 45 
Pac. 785, 55 Am. St. Rep. 878, 33 L. R. A. 
670; Moody v. Northwestern ete. Bank, 
20 Wash. 413, 55 Pac. 568. 


A plaintiff in foreclosure proceedings 
who bids in the property for the amount 
of the debt cannot be compelled to pay 
the amount of his bid in cash: State ex 
rel. Thompson v. Prince, 9 Wash. 107, 
37 Pac. 291. 


Application to Mortgages and Other 


Liens: Hamilton v. Carter, 12 Mash. 
510, 41 Pac. 911. 
Right to Surplus: Spinning v. Pierce 


County, 20 Wash. 126, 54 Pac. 1006. 


Proceedings for Distribution: Gleason 
v. Tacoma Hotel Co., 16 Wash. 412, 47 
Pac. 894. 


TITLE AND RIGHTS OF PUR- 
CHASER Nature and Effect of Transfer 
in General — Partnership Rights and In- 
terests: See Remington’s Digest, Execu— 
tion, § 57; Skavdale v. Moyer, 21 Wash. 
10, 56 Pac. 841, 46 L. R. A. 481. 


Estate or Interest Acquired—In Gen- 
eral: See Remington’s Digest, Execution, 
$ 58; Morrow v. Moran, 5 Wash. 692, 32 
Pac. 770; Cherry v. Western Washington 
ete. Co., 11 Wash. 586, 40 Pac. 136; 
Northern Pac. R. Co. v. Smith, 68 Wash. 
269, 122 Pac. 1057; Ransom v. Wickstrom 
& Co., 84 Wash. 419, 146 Pac. 1041, 
L. R. A. 1916A, 588. 

—— Particular Estates or Interests of 
Debtor: See Remington’s Digest. Execu- 
tion, § 58-1; White v. MeSorlev, 47 Wash. 
18, 91 Pac. 243; Continental Distributing 
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Co. v. Hays, 86 Wash. 300, 150 Pac. 416, 
Ann. Cas. 1917B, 708. 


Time as of Which Title Vests in 
Purchaser: See Remington’s Digest, Ex- 
ecution, §59; Hardy v. Herriott, 11 
Wash, 460, 39 Pae. 958 (overruled); 
Havs v. Merchants’ Bank, 10 Wash. 573, 
ad Pac. 98; Hays v. Merchants’ Bank, 
14 Wash. 192, 44 Pac, 137; Knowles v. 
Rogers, 27 Wash. 211, 67 Pac. 572; 
Singly v. Warren, 18 Wash. 434, 51 Pac. 
1006, 63 Am. St. Rep. 896; De Roberts 
v. Stiles, 24 Wash. 611, 64 Pae. 795; 
Diamond v. Turner, 11 Wash. 189, 39 Pac. 
379. 

Rights Passing as Incidents: See Rem- 
ington's Digest, Execution, § 60; Hays v. 
Merchants’ Bank, 10 Wash. 573, 39 
Pac. 98. 


Liens or Encumbrances on Property: 
See Remington’s Digest, Execution, § 61; 
Hamilton v. Carter, 12 Wash. 510, 41 
Pac. 911. 


Equities Against Debtor: Sec Reming- 
ton’s Digest, Execution, $ 62; Elwood v. 
Stewart, 5 Wash. 736, 32 Pae. 735, 100); 
Port Townsend Nat. Bank v. Port Town- 
send Gas ete. Co., 6 Wash. 597, 34 Pac. 
155; Griffin v. Warburton, 23 Wash. 231, 
62 Pae. 765. 

Bona Fide Purchasers—In General: See 
Remington’s Digest, Execution, § 63; 
Singly v. Warren, 18 Wash. 434, 51 
Pac. 1066, 63 Am. St. Rep. 896; Shep- 
herd v. Schmied, 78 Wash. 685, 139 Pac. 


139; Carson v. Wiley, 98 Wash. 476, 167 
Pac. 1111. 


Judgment Creditor 
See Remington's Digest, Execu 
Scott v. McGraw, 3 Wash. 675, ° i 
260; McEachern v. Brackett, 8 Was 
652, 36 Pac. 690, 40 Ain. St. Rep. 922; 
Benney v. Clein, 15 Wash. 581, 46 Pae. 
1037; Woodhurst v. Cramer, 29 Wash. 40, 
69 Pac. 501; Bloomingdale v. Weil, 29 
Wash. 611, 70 Pac. 94; Hacker v. White, 
22 Wash. 415, 60 Pac. 1114, 79 Am. St. 
Rep. 945; Roher v. Snyder, 29 Wash. 
199, 69 Pac. 748; Lee v. Wrixon, 37 
Wash. 47, 79 Pac. 489; American Savings 
Bank & Trust Co. v. Helgesen, 67 Wash. 
572, 122 Pac. 26, Ann. Cas. 1913A, 390; 
Ransom v. Wickstrom & Co., 84 Wash. 
419, 146 Pac, 1041, L. R. A. 1916A, 585. 
Effect of Defects or Irregularities in 
Execution, Levy or Sale: See Reming- 
ton’s Digest, Execution, § 65; O’Brien v. 
Allen, 42 Wash. 393, 85 Pac. 8; Hays v. 
Peavey, 54 Wash. 78, 102 Pac. 889. 


Effect of Modification, Vacation, or Re- 
versal of Judgment: See Remington’s Di- 
gest, Execution, § 66; Benney v. Clein, 
15 Wash. 581, 46 Pac. 1037; Singly v. 
Warren, 18 Wash, 434, 51 Pac. 1066, 63 
Am, St. Rep. 896. 


Confirmation of execution sale of 
land as adjudication that the land 
was not exempt. 5 A. L. R. 390. 

Right of bidder at judicial sale to be 
heard when question of its con- 
firmation. L. R. A. 1918C, 1179. 

Lapse of time as bar to confirmation 
of execution sale. 43 L. R. A. 
(N. 8.) 630. 


3592, Eviction of Purchaser— Recovery. 


If the purchaser of real property sold on execution, or his successor 
in interest, be evicted therefrom in consequence of the reversal of the 
judgment, he may recover the price paid, with interest, and the costs and 
disbursements of the suit by which he was evicted, from the plaintiff in 
the writ of execution. [L. '69, p. 96, § 364; Cd. 81, § 368; 2 H. C., § 509.] 


9593. Contribution and Subrogation. 


When property lable to an execution against several persons is sold 
thereon, and more than a due proportion of the judgment is levied upon 
the property of one of them, or one of them pays without a sale more 
than his proportion, he may compel contributions from the others; and 
When a judgment is against several, and is upon an obligation or con- 
tract of one of them as security for another, and the surety pays the 
amount, or any part thereof, either by sale of his property or before sale, 
he may compel repayment from the principal. In such case the person 
So paying or contributing shall be entitled to the benefit of the judgment 
to enforce contribution or repayment if within thirty days after his pay- 
ment he file with the clerk of the court where the judgment was ren- 
dered notice of his payment and claim to contribution or repayment. 
Upon filing such notice, the clerk shall make an entry thereof in the 
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in of the docket where the judgment is entered. [L. 54, p. 183, 


§ 594. Redemption from Sale. 


8 272; Cd. 81, 8 369; 2 H. C., § 510] 


Property sold subject to redemption, as above provided, or any part 
thereof separately sold, may be redeemed by the following persons, or 


their successors in interest :— 


1. The judgment debtor or his successor in interest, in the whole or any 


part of the property separately sold. 


2. A creditor having a lien by Judgment, decree or mortgage, on anv 
portion of the property, or any portion of any part thereof, separately 
sold, subsequent in time to that on which the property was sold. The 
persons mentioned in subdivision two of this section are termed redemp- 


tioners. 


[L. 799, p. 89, §7. Cf. L. '97, p. 75, § 15.) 


„As above provided,” in this section refers to the act of 1899, § 1121, infra, and 


$$ 583-584, supra. 
Cited in 69 Wash. 648; 97 Wash. 702; 
102 Wash. 626; 109 Wash. 33. 


Right to Redeem in General: Sce Rem- 
ington’s Digest, Execution, § 73; Scott v. 
Patterson, 1 Wash. 487, 20 Pac. 593; 
State ex rel. Stickel v. Shattuck, 95 
Wash, 119, 163 Pac. 414. 

In view of sections 594, 595, entitling 
a junior mortgagee to redeem within one 
year after foreclosure of a senior mort- 
gage, a senior mortgagee who took a 
quitclaim deed under an agreement for 
redemption within one year, without 
notice of a prior unrecorded mortgage, is 
not a bona fide purchaser for value, but 
takes subject to the junior mortgagee’s 
right to redeem: Malm v. Griffith, 109 
Wash. 30, 186 Pac. 647. 


REDEMPTION. See Remington’s Digest, 
Mtg., §§ 252—254; Right to redeem in gen- 
eral, Parker v. Dacres, 2 W. T. 439, 7 
Pac. 893; Hardy v. Herriott, 11 Wash. 
460, 39 Pac. 958; Mississippi Valley 
Trust Co. v. Hofius, 20 Wash. 272, 55 
Pac. 54; Knipe v. Austin, 13 Wash. 189, 
43 Pac. 25, 44 Pac. 531; Dane v. Daniel, 
23 Wash. 379, 63 Pac. 268; Rodda v. 
Needham, 78 Wash, 636, 139 Pac. 628; 
Beverly v. Davis, 79 Wash. 537, 140 
Pac. 696. 

Right of Redemption as to Part of 
Property: State ex rel. Twiss v. Car- 
penter, 19 Wash. 378, 53 Pac. 342. 

Statutory Provisions: Parker v. Dacres, 
2 W. T. 439, 7 Pac. 893; Swinburne v. 
Mills, 17 Wash. 611, 50 Pac. 489, 61 
Am, St. Rep. 932. 


Persons Entitled to Redeem: See Rem- 


ington’s Digest, Mtg., § 255; Preston- 
Parton Mill Co. v. Dexter Horton & Co., 
22 Wash. 236, 60 Pac. 412, 79 Am. St. 
Rep. 928; Krutz v. Gardner, 25 Wash. 
396, 35 Pac. 771; Geddis v. Packwood, 
30 Wash. 270, 70 Pac. 481; MeSorley v. 
Lindsay, 62 Wash. 203, 113 Pac. 267. 


—— Waiver, Estoppel and Laches 
Waiver by Agreement: See Remington's 
Digest, Mtg., §§ 256, 257; Mohney v. 
Ellis, 69 Wash. 643, 125 Pac. 1031; 
Dennis v. Moses, 18 Wash. 537, 52 Pae. 
333, 40 L. R. A. 302; Plummer v. Isle, 
41 Wash. 5, 82 Pac. 1009, 111 Am. St. 
Rep. 997, 2 L. R. A. (N. S.) 627; Boyer 
v. Paine, 60 Wash. 56, 110 Pac. 682; 
— v. Ward, 1 Wash. 179, 23 Pac. 


See, also, Malm v. Griffith, 109 Wash. 
30, 186 Pac. 647. 


Proceedings on Redemption: See Rem- 
ington's Digest, Execution, 3 75; Scott v. 
Patterson, 1 Wash. 487, 20 Pac. 593: 
Baggott v. Turner, 21 Wash. 339, 58 
Pac. 212; Carroll v. Hill Tract Imp. Co., 
44 Wash. 569, 87 Pac. 835; State ex 
rel. Stickel v. Shattuck, 95 Wash. 119, 
163 Pac. 414. 


Actions to Redeem and for Accounting: 
See Remington’s Digest, Execution, § 77; 
McKay v. Smith, 27 Wash. 442, 67 Pac. 
982; Kennedy v. Trumble, 32 Wash. 614, 
73 Pac. 698. 


Rights of Action and Defenses: See 
Remington's Digest, Mtg., $ 264; Invest- 
ment Securities Co. v. Adams, 37 Wash. 
211, 79 Pac. 625; Shepard v. Vincent. 38 
Wash. 493, 80 Bac. 777. f 


Time to Sue, Limitations and 
Laches: See Remington's’ Digest, Mtg. 
$ 265; Parker v. Dacres, 2 W. T. 439. 
7 Pac. 893; Northern Pae. R. Co. v. Ely, 
25 Wash. 384, 65 Pac. 555, 87 Am. St. 
Rep. 766, 54 L. R. A. 526; Krutz v. 
3 . Wash. 396, 35 Pae. 771: 
atlin v. urray, 37 Wash. 164. 7 
Pac. 605. 9 
— Parties: See Remington’s Digest 
Mtg., §266; Smithson Land Co. v. Brau 
tigam, 16 Wash. 174, 47 Pac. 434. 
Final Judgment or Decree, and 


Enforcement Thereof: See Remington's 
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Digest, Mtg., § 267; Sloan v. Lucas, 37 
Wasb. 348, 79 Pac. 949; Sawyer v. Ver- 
mont Loan ete. Co., 41 Wash. 524, 84 
Pac. 8; Gravelle v. Canadian ete. Co., 
42 Wash. 457, 85 Pac. 36. 


Operation and Effect: See Remington’s 
Digest, Mtg., § 268; De Roberts v. Stiles, 
24 Wash. 611, 64 Pac. 795; Merz v. 
Mehner, 67 Wash. 135, 120 Pac. 893. 


Allowance of Deduction of Rents and 
Profits: See Remington’s Digest, Mtg., 
$ 259; Debenture Corporation v. Warren, 
9 Wash. 312, 37 Pac. 451; Knipe v. 
Austin, 13 Wash. 189, 43 Pac. 25; Hardy 


gage Bank, 92 Wash. 370, 159 Pac. 123. 


Payment: See Remington’s Digest, Ex- 
ecution, §87; Adams v. National Bank 


of Commerce, 30 Wash. 20, 70 Pace. 105; 


Murray v. Meade, 5 Wash. 693, 32 Pac. 


780. 
Liability of property redeemed by 
judgment debtor or his grantee to 
satisfy deficiency on indebtedness 


for which it was originally sold. 
47 L. R. A. (N. 8.) 1048. 
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Compensation for Improvements: See 
Remington's Digest, Mtg., § 260; Sloane 
v. Lucas, 37 Wash. 348, 79 Pac. 949; 
Woods v. Netherlands American Mort- 


v. Herriott, 11 Wash. 460, 39 Pac. 958; Right of one who redeems from 

Woods v. Netherlands American Mort- fudicial sale as against purchaser 

gage Bank, 92 Wash. 370, 159 Pac. 123; where title fails. 48 L. R. A. 

Cogswell v. Brown, 102 Wash. 625, 173 (N. S.) 481. 

Pac. 623. Applicability to existing purchasers 
to changes in law relating to re- 
demption from judicial sales. L. 
R. A. 1915C, 414. 


See, also, Boston & Spokane Realty 
Co. v. Franc Inv. Co., 112 Wash. 113, 
191 Pac. 826. 


§ 595. Time for Redemption. 


The judgment debtor or his successor in interest, or any redemptioner, 
may redeem the property at any time within one year after the sale, on- 
paying the amount of the bid, with interest thereon at the rate of eight 
per cent per annum to the time of redemption, together with the amount 
of any assessment or taxes which the purchaser or his successor in inter- 
est may have paid thereon after purchase, and like interest on such 
amount; and if the purchaser be also a creditor having a lien by judg- 
ment, decree or mortgage, prior to that of the redemptioner, other than 
the judgment under which such purchase was made, the amount of such 
lien with interest. [L. 99, p. 89, §8.] 


Compare L. 54, p. 183; L. 69, p. 97; Cd. 81, §370 et seq.; 2 H. C., § 511 et seq., 
superseded by the act of Mar. 10, 97. 


Cited in 69 Wash. 648; 83 Wash. 121; Tender and Payment into Court: See 


109 Wash. 33. 


Time for Redemption—Agreements as 
to Time and Extension: See Remington’s 
Digest, Mtg., § 258; Mann v. Provident 
Life ete. Co., 42 Wash. 581, 85 Pac. 56; 
Wechner v. Dorchester, 83 Wash. 118, 
145 Pae. 197. 

Compensation for Taxes Paid: See 
Remington’s Digest, Mtg., §261; Farrell 
v. Gustin, 18 Wash. 239, 51 Pac. 372; 
Shepard v. Vincent, 38 Wash. 493, 80 


Remington’s Digest, Mtg., § 262; State 
ex rel. Twiss v. Carpenter, 19 Wash. 378, 
53 Pac. 342; Sloane v. Lucas, 37 Wash. 
348, 79 Pac. 949; Sawyer v. Vermont 
Loan etc. Co., 41 Wash. 524, 84 Pac. §; 
Rodda v. Needham, 78 Wash. 636, 139 
Pac. 628; Calhoun v. McConaghey, 79 
Wash. 6, 139 Pac. 635. 


Time to redeem from judicial sale as 


running from date of sale or date 
of confirmation of sale. Ann. Cas. 


Pae. 777. 1913B, 41. 
Upon redemption from an illegal execu- Right to redeem from judicial sale 
tion sale, the purchaser is not entitled after expiration of statutory 


period. Ann. Cas. 1913E, 1187. 


Constitutionality of statute extend- 
ing period for redemption from 
judicial sale. 1 A. L. R. 143. 


to fifteen per cent interest upon taxes 
and assessments paid on the property, 
but only interest at the legal rate: 
Miller v. Winslow, 70 Wash. 401, 126 
Pac, 906, Ann. Cas. 1914B, 833. 


9596. Successive Redemptions. 


If property be so redeemed by a redemptioner, another redemptioner 
may, within sixty days after the last redemption, again redeem it from 
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the last redemptioner by paying the sum paid on such last redemption 
with interest at the rate of eight per cent per annum, and the amount of 
any taxes or assessment which the last redemptioner may have paid 
thereon after the redemption by him, with like interest on such amount, 
and in addition thereto by paying the amount of any liens, by judgment, 
decree or mortgage, held by said last redemptioner prior to his own, with 
interest; but the judgment under which the property was sold need not 
be so paid as a lien. The property may be again, and as often as a 
redemptioner is so disposed, redeemed from any previous redemptioner 
within sixty days after the last redemption, on paying the sum paid on 
the last previous redemption with interest thereon at the rate of eight 
per cent per annum, and the amount of any assessments or taxes which 
the last previous redemptioner paid after the redemption by him, with 
like interest thereon, and the amount of any liens by judgment, decree 
or mortgage, other than the judgment under which the property was 
sold, held by the last redemptioner, previous to his own, with interest. If 
the purchaser or redemptioner shall pay any taxes or assessments, or have 
or acquire any such lien as herein mentioned, he must file a statement 
thereof with the auditor of the county where said property is situate be- 
fore the property shall have been redeemed from him, otherwise the prop- 
erty may be redeemed without paying such tax, assessment or lien. Such 
statement shall be recorded by such auditor. [L. 99, p. 89, 8 9.] 


§ 597. Certificate of Redemption. , 

If no redemption be made within one year after the sale the pur- 
chaser, or his assignee is entitled to a conveyance; or, if so redeemed, 
whenever sixty (60) days have elapsed, and no other redemption has 
been made, or notice given operating to extend period of redemption, and 
the time for redemption has expired, the last redemptioner or his assignee 
js entitled to a sheriff’s deed; but in all cases the judgment debtor shall 
have the entire period of one year from the date of the sale to redeem 
the property. If the judgment debtor redeem he must make the same 
payments as are required to effect a redemption by the redemptioner. If 
the judgment debtor redeem, the effect of the sale is terminated and he 
is restored to his estate. A certificate of redemption must be filed and 
recorded in the office of the auditor of the county in which the property 
is situated, and the auditor must note the record thereof in the margin 
of the record of the certificate of sale. [L. 99, p. 90, § 10. Cf. L. 97, 


p. 75, § 16.] 


§ 598. Payment on Successive Redemptions. 


When two or more persons apply to the sheriff to redeem at the 
same time he shall allow the person having the prior lien to redeem first. 
and so on. The sheriff shall immediately pay the money over to the per- 
son from whom the property is redeemed, if he attend at the redemp- 
tion: or if not, at any time thereafter when demanded. When a sheriff 
shall wrongfully refuse to allow any person to redeem, his right to re- 
deem shall not be prejudiced thereby, and the sheriff may be required, by 
order of the court, to allow such redemption. [L. ’99, p. 91, §11.] 


486 


Cuar. V] SALE OF PROPERTY UNDER EXECUTION, ETC. 600 


§ 599. Notice of Redemption—Certificate. 


The mode of redeeming shall be as provided in this section. The per- 
son seeking to redeem shall give the sheriff at least five days written 
notice of his intention to- apply to the sheriff for that purpose. It shall 
be the duty of the sheriff to notify the purchaser or redemptioner, as 
the ease may be, or his attorney, of the receipt of such notice, if such 
person be within such county. At the time and place specified in such 
notice the person seeking to redeem may do so by paying to the sheriff 
the sum required. The sheriff shall give the person redeeming a certifi- 
cate stating therein the sum paid on redemption, from whom redeemed, 
the date thereof and a description of the property redeemed. A person 
seeking to redeem shall submit to the sheriff the evidence of his right 
thereto, as follows :— 

(1) If he be a lien ereditor, a copy of the docket of the judgment or 
decree under which he claims the right to redeem, certified by the clerk 
of the court where such judgment or decree is docketed; or if he seeks 
to redeem upon mortgage, the certificate of the record thereof; also an 
affidavit, verified by himself or agent, showing the amount then actually 
due thereon. 

(2) A copy of any assignment necessary to establish his claim, verified 
by the affidavit of himself or agent, showing the amount then actually 
due on the judgment, decree or mortgage. 

(3) If the redemptioner or purchaser has a lien prior to that of the 
lien creditor seeking to redeem, such redemptioner or purchaser shall sub- 
mit to the sheriff the evidence thereof, and the amount due thereon, or 
the same may be disregarded. [L. 99, p. 91, §12.] 

Cited in 62 Wash. 205; 69 Wash. 648; 93 Wash. 386; 95 Wash. 122. 


$600. Rents and Profits During Period of Redemption. 


The purchaser, from the time of the sale until the redemption, and 
the redemptioner from the time of his redemption until another redemp- 
tion, except as hereinafter provided, is entitled to receive from the tenant 
in possession the rents of the property sold, or the value of the use and 
occupation thereof. But when any rents or profits have been received 
by such person or persons thus entitled thereto, from the property thus 
sold. preceding the redemption thereof from him, the amount of such 
rents and profits, over and above the expenses paid for operating, caring 
for, protecting and insuring the property, shall be a credit upon the re- 
demption money to be paid; and if the redemptioner or other person 
entitled to make such redemption, before the expiration of the time al- 
lowed for such redemption, files with the sheriff a demand in writing 
for a written and verified statement of the amounts of such rents and 
profits thus received, and expenses paid and incurred, the period for re- 
demption is extended five (5) days after such sworn statement is given 
by such person thus receiving such rents and profits, or by his agent, to 
the person making such demand, or to the sheriff. It shall be the duty 
of the sheriff to serve a copy of such demand upon the person receiving 
such rents and profits, his agent or his attorney, if such service can be 
made in the county where the property is situate. If such person shall, 
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for a period of ten days after such demand has been given to the sheriff, 
fail or refuse to give such statement, such redemptioner or other person 
entitled to redeem from such sale, making such demand, may bring an 
action within sixty days after making such demand, but not later, in 
any court of competent jurisdiction, to compel an accounting and dis- 
closure of such rents, profits and expenses, and until fifteen days from 
and after the final determination of such action the right of redemption 
is extended to such redemptioner or other person making such demand 
who shall be entitled to redeem. If a sworn statement is given by the 
purchaser or other person receiving such rents and profits, and such re 
demptioner or other person entitled to redeem, who makes such demand, 
desires to contest the correctness of the same, he must first redeem in 
accordance with such sworn statement, and if he desires to bring an action 
for an accounting thereafter he may do so within thirty days after such 
redemption, but not later: Provided, that if such property be farming or 
agricultural property and be in possession of any purchaser or any re- 
demptioner and is redeemed after the first day of April and before the 
first day of December, and the purchaser or his tenant has performed any 
work in preparing such property for crops, or planted crops, he shall be 
entitled to reimbursement for such work and labor or the right to retain 
possession of such property until the first day of December following, 
and the redemptioner shall be entitled to collect the reasonable rental 
value thereof during such farming year, unless such reasonable rental 
shall have been collected by such purchaser and accounted for to the 


redemptioner. [L. ’99, p. 92, § 13.] 
Cited in 92 Wash. 371; 97 Wash. 336, Pac. 688; Griffith v. Burlingame, 18 


337. 

Rents and Profits—During Period for 
Redemption: See Remington's Digest, 
Mtg., §223; Debenture Corporation v. 
Warren, 9 Wash. 312, 37 Pac. 451; Hardy 
v. Herriott, 11 Wash. 460, 39 Pac. 958; 
Knipe v. Austin, 13 Wash. 189, 43 Pac. 
25, 44 Pac. 531. 

A purchaser at mortgage foreclosure 
sale could not be required at the suit of 
a mortgagor to account for rents and 
profits while in possession prior to re- 
demption under 2 Hill's Code, 519, pro- 
viding that the purchaser is entitled to 
possession from the day of sale until 
redemption: Hardy v. Herriott, 11 Wash. 
460, 39 Pac. 958; Knipe v. Austin, 13 
Wash. 189, 43 Pac. 25, 44 Pac. 531. 

Rents and Profits: See Remington’s Di- 
gest, Execution, § 69; Debenture Corpora- 
tion v. Warren, 9 Wash. 312, 37 Pac. 451; 
Byers v. Rothschild, 11 Wash. 296, 34 


Wash. 429, 51 Pac. 1059; Wilson v. Wold, 
21 Wash, 398, 58 Pac. 223, 75 Am. St. 
Rep. 846. 

The making of an unsworn statement 
of rents and profits received by the pur- 
chaser will not affect the extension of 
time given by the statute in case of 3 
failure to make the statement demanded 
by the redemptioner: Kennedy v. 
Trumble, 32 Wash. 614, 73 Pae. 698. 

Rights and Remedies on Avoidance of 
Sale or Failure of Title: See Remington's 
Digest, Execution, §70; Frank v. Jen- 
kins, 11 Wash. 611, 40 Pac. 220. 

Liabilities of Purchasers: See Reming- 
ton's Digest, Execution, §71; Benney v. 
Clein, 15 Wash. 581, 46 Pac. 1037. 

Purchasers from Execution Purchasers: 
See Remington’s Digest, Execution, $72; 
Singly v. Warren, 18 Wash. 434, 51 
Pac, 1066, 63 Am. St. Rep. 396. 


§ 601. Restraining Waste During Redemption Period. 


Until the expiration of the time allowed for redemption the court 
may restrain the commission of waste on the property. But it is not 
waste for the person in possession of the property at the time of the sale 
or entitled to possession afterward during the period allowed for redemp- 
tion to continue to use it in the same manner in which it was previously 
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used, or to use it in the ordinary course of husbandry, or to make the 
necessary repairs of buildings thereon, or to use wood or timber on the 
property therefor, or for the repairs of fences, or for fuel in his family 


while he occupies the property. [L 
Cited in 97 Wash. 338; 102 Wash. 627. 


A purchaser at a mortgage foreclosure 
sale, upon receiving a certificate of sale 
and before receiving his deed, was en- 
titled to the possession and to the title 
of the mortgagor, subject to redemption, 


99, p. 93, § 14.] 


under this section, and hence has a 
“valid subsisting interest in real property 
and the right to the possession thereof”: 


McManus v. Morgan, 38 Wash. 525, 80 
Pac. 786. 


§602. Possession During Period of Redemption. 


The purchaser from the day of sale until a resale or redemption, and 
the redemptioner from the day of his redemption until another redemp- 
tion, shall be entitled to the possession of the property purchased or re- 
deemed, unless the same be in the possession of a tenant holding under 
an unexpired lease, and in such case shall be entitled to receive from 
such tenant the rents or the value of the use and occupation thereof 
during the period of redemption: Provided, that when a mortgage con- 
tains a stipulation that in case of foreclosure the mortgagor may remain 
in possession of the mortgaged premises after sale and until the period 
of redemption has expired the court shall make its decree to that effect 
and the mortgagor have such right: Provided further, that as to any land 
so sold which is at the time of the sale used for farming purposes, or 
which 1s a part of a farm used at the time of sale for farming purposes 
the judgment debtor shall be entitled to retain possession thereof during 
the period of redemption and the purchaser or his successor in interest 
shall if the judgment debtor do not redeem have a lien upon the crops 
raised or harvested thereon during the period of such possession for in- 
terest on the purchase price at the rate of six per cent per annum during 
the period of possession and for any taxes with interest: And, provided 
further, that in case of any homestead occupied for that purpose at the time 
of sale, the judgment debtor shall have the right to retain possession thereof 
during the period of redemption without accounting for issues or value 


of occupation. [L. 99, p. 93, § 15.) 


Cited in 56 Wash. 62; 67 Wash. 138; 
95 Wash. 608; 96 Wash. 483; 97 Wash. 
336, 338; 98 Wash. 159, 161, 451; 111 
Wash. 876. 

Possession During Period for Redemp- 
tion: See Remington’s Digest, Execution, 
$67; Hardy v. Herriott, 11 Wash. 46), 
39 Pac. 958; Frank v. Jennings, 11 Wash. 
611, 40 Pac. 220; Knipe v. Austin, 13 
Wash. 189, 43 Pac. 25, 44 Pac. 531; Hag- 
erman v. Heltzel, 21 Wash. 444, 58 Pac. 
580; State ex rel. Montgomery v. Su- 
perior Court, 21 Wash. 564, 58 Pac. 1065; 
State ex rel. Steel v. Northwestern & 
Pac. ete. Bank, 18 Wash. 118, 50 Pac. 
1023; Canadian & Amer. Mort. & T. Co. 
v. Blake, 24 Wash. 102, 63 Pac. 1100, 
59 Am, St. Rep. 946; Woodhurst v. 
cramer, 29 Wash. 40, 69 Pac. 591; Mur- 
ray v. Briggs, 29 Wash. 245, 69 Pac. 765. 


Possession of Homestead.—Covenants of 


warranty in a mortgage do not prevent 
the mortgagors from claiming the right 
to occupy the homestead during the 
period of redemption, under this section: 
North Pacific Loan & Trust Co. v. Ben- 


nett, 49 Wash. 34, 94 Pac. 664. 


Since this section is to be liberally 
construed as an exemption law, a home- 
stead claim is in time if asserted after 
sale while the mortgagors are still in 
possession of the property: North Pacific 
Loan & Trust Co. v. Bennett, 49 Wash. 
34, 94 Pac. 664. 


The filing of a lis pendens in an action 
to foreclose a mortgage bars a declara- 
tion of homestead by a subsequent pur- 
chaser from the mortgagors; since the 
right to claim a homestead under this 
section is a right reserved “to the judg- 
ment debtor’ during the period of re- 
demption, and cannot be transferred to 
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ene who had neither possession nor 
right of homestead at the time the lis 
pendens was filed: Skinner v. Hunter, 
95 Wash. 607, 164 Pac. 244. 


Possession of Mortgaged Premisés— 
During Period for Redemption: See Rem- 
ington’s Digest, Mtg., § 221; Debenture 
Corp. of London v. Warren, 9 Wash. 312, 
37 Pac. 451; Hardy v. Herriott, 11 
Wash. 460, 39 Pac. 958; State ex rel. 
Steele v. Northwestern & Pac. Hypotheek 
Bank, 18 Wash. 118, 50 Pac. 1023; 
Canadian & Amer. Mtg. & T. Co. v. 
Blake, 24 Wesh. 102, 63 Pac. 1100, 85 
Am. St. Rep. 946; Clark v. Eltinge, 38 
Wash. 376, 80 Pac. 556, 107 Am. St. Rep. 
858; McManus v. Morgan, 38 Wash. 
528, 80 Pac. 786; Washburn v. Wilen, 
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96 Wash. 480, 165 Pac. 403; State ex rel. 
Warner v. Superior Court, 97 Wash. 
472, 166 Pac. 791; Virges v. Gregory Co., 
97 Wash. 333, 166 Pac. 610; Northwest 
Trust & Safe Deposit Co. v. Butcher, 95 
Wash. 158, 167 Pac. 46. 

Remedies for Recovery: See Rem- 
ington’s Digest, Mtg., § 222; Debenture 
Corp. of London v. Warren, 9 Wash. 312, 
37 Pac. 451; Norfor v. Busby, 19 Wash. 
450, 53 Pac. 715; State ex rel. Hartman 
v. Superior Court, 21 Wash. 469, 58 Pae. 
572. 

Damages for Waste or Other Injury: 
See Remington’s Digest, Mtg., 5 25%-1; 
Cogswell v. Brown, 102 Wash. 625, 173 
Pac. 623. 


§ 603. Sheriffs Deed. 


In all cases where real estate has been, or may hereafter be sold in 
pursuance of law by virtue of an execution or other process, issued upon 
an ordinary money judgment, or by virtue of an execution or other pro- 
cess, issued upon a decree for the foreclosure of a mortgage or other lien 
it shall be the duty of the sheriff or other officer making such sale to 
execute and deliver to the purchaser, or other person entitled to the same 
a deed of conveyance of the real estate so sold immediately after the time 
for redemption from such sale has expired: Provided, such sale has been 
duly confirmed by order of the court. In case the term of office of the 
sheriff or other officer making such sale shall have expired before a suff- 
cient deed has been executed, then the successor in office of such sheriff 
shall, within the time specified in this act, execute and deliver to the 
purchaser or other person entitled to the same a deed of the premises so 
sold, and such deeds shall be as valid and effectual to convey to the 
grantee the lands or premises so sold, as if the deed had been made by 


the sheriff or other officer who made the sale. 


97, p. 75, § 16.) 


Cited in 97 Wash. 336. 


CONVEYANCE TO PURCHASER — 
Form and Contents—Description of Prop- 
erty: See Remington’s Digest, Execution, 
§ 78: Lawrence v. Times Printing Co., 22 
Wash. 482, 61 Pac. 166. 

Cancellation: See Remington’s Digest, 
Execution, § 79; Bryant v. Stetson & Post 
Mill Co., 13 Wash. 692, 43 Pac. 931. 

Construction and Operation — Relation 
Back: See Remington’s Digest, Execu- 
tion, § 80; Pennsylvania Mtg. Inv. Co. v. 
Gilbert, 13 Wash. 684, 43 Pac. 941, 45 
Pac. 43; Prentice v. How, 84 Wash. 136, 
146 Pac. 388. 


Sheriff's Deed—Validity: See Reming- 
ton’s Digest, Execution, § 80-1; Prentice v. 
How, 84 Wash. 135, 146 Pac. 388. 

Conveyance to Purchaser: See Reming- 
ton’s Digest, Mtg., § 225; National Bank 
of Commerce v. Loek, 17 Wash. 528, 
50 Pac, 478, 61 Am. St. Rep. 923; Dennis 


[L. °99, p. 94, §16. Cf. L. 


v. Moses, 18 Wash. 537, 52 Pac. 333, 
40 L. R. A. 302. 


A certificate of purchase and confirma- 
tion of sale passes the substantial title 
of defendant upon an execution sale, and 
the fact that a deed in pursuance there- 
of was executed to the purchaser thereof 
after his death will not defeat the title 
of those claiming under him: Diamond v. 
Turner, 11 Wash. 189, 39 Pac. 379. 


The fact that a judgment debtor, after 
a void execution sale of his homestead. 
and the execution of a sheriff's deed 
thereto, sells the land to a third party 
and removes therefrom, will not cure the 
invalidity of the sheriff’s deed: Asher v. 
Sekofsky, 10 Wash. 379, 38 Pac. 1133. 

In an action by a redemptioner to set 
aside a sheriff's deed as having been 
made before the right of redemption had 
expired, the complaint does not state a 
cause of action when it nowhere alleges 
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how long it was after the execution sale The title of the purchaser relates back 
when the deed was made nor when there to the time the lien of the judgment at- 
is no sufficient allegation as to any offer tached: See Pennsylvania Mtg. Inv. Co. 
to redeem within the time provided by v. Gilbert, 13 Wash. 684, 43 Pac. 941, 
statute after the confirmation of sale: 45 Pac. 43. 

Bryant v. Stetson & Post Mill Co., 13 

Wash. 692, 43 Pac. 931. 


§604. Entry of Deed. 


The party to whom such sheriff’s deed is given shall, upon receipt 
thereof, take the same to the clerk of the superior court, who shall enter 
in his book of levies, where the levy is recorded, the sale of real estate 
therein conveyed, and shall indorse the fact upon the deed, with the 
date when presented to him and when made. And no county auditor shall 
record any such deed without such indorsement. [L. 99, p. 99, §17.] 


CHAPTER VI. 
COMMISSIONERS TO CONVEY REAL ESTATE. 
§605. Court may Appoint, When. 


The several superior courts may, whenever it 18 necessary, appoint a 
commissioner to convey real estate,— 


1. When, by a judgment in an action, a party is ordered to convey real 
property to another, or any interest therein; 


2. When real property, or any interest therein, has been sold under a 
special order of the court, and the purchase money paid therefor. [L. 
54, p. 205, § 390; Cd. 81, § 528; 2 H. C., § 814.] 

Cited in 79 Wash. 557. ceedings requiring the defendant to ex- 

The fact that the court may, under this ecute a deed in compliance with a judg- 
section, whenever necessary, appoint a ment, within five days or be committed: 


commissioner to convey real estate, does Wright v. Suydam, 79 Wash. 550, 140 
not prevent judgment in contempt pro- Pac. 578. 


§606. Contents of Deed. 


The deed of the commissioner shall so refer to the judgment author- 
izing the conveyance that the same may be readily found, but need not. 
recite the record in the case generally. [L. 54, p. 205, § 391; Cd. 81, 
§ 529; 2 H. C., 8 815.) 


9607. Conveyance Made in Pursuance of Judgment—Effect of. 


A conveyance made in pursuance of a judgment shall pass to the 
grantee the title of the parties ordered to convey the land. [L. 54, 
p. 205, §392; Cd. °81, § 530; 2 H. C., § 816.] 


9608. Conveyance Made in Pursuance of a Sale—Effect of. 


A conveyance made in pursuance of a sale ordered by the court shall 
pass to the grantee the title of all the parties to the action or proceeding. 
L. 54, p. 205, § 393; Cd. 81, § 531; 2 H. C., §817.] 


$609. Approval by Court Necessary. 


À conveyance by a commissioner shall not pass any right until it has 
been examined and approved by the court, which approval shall be iu- 
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dorsed on the conveyance, and recorded with it. [L. 54, p. 205, § 394; 
Cd. 81, § 532; 2 H. C., § 818.) | 


§610. Execution of Conveyance. 


It shall be sufficient for the conveyance to be signed by the commis- 
sioner only, without affixing the name of the parties whose title is con- 
veyed, but the names of the parties shall be recited in the body of the 
conveyance. [L. 54, p. 205, § 395; Cd. 81, § 533; 2 H. C., § 819.] 


§ 611. Recording. 


The conveyance shall be recorded in the office in which by law it 
should have been recorded had it been made by the parties whose title 
is conveyed by it. [L. 54, p. 205, § 396; Cd. ’81, § 534; 2 H. C., § 820.] 


§ 612. Conveyance, How Enforced. 


In case of a judgment to compel a party to execute a conveyance of 
real estate, the court may enforce the Judgment by attachment or se- 
questration, or appoint a commissioner to make the conveyance. [L. 34, 
p. 205, § 397; Cd. 81, § 535; 2 H. C., 8 821.] 


CHAPTER VII. 
PROCEEDINGS SUPPLEMENTAL TO EXECUTION. 


§ 613. Order to Examine Judgment Debtor. 


At any time within six years after entry of a judgment for the sum 
of twenty-five ($25) dollars or over, and after the return of an execution 
against property wholly or partially unsatisfied upon proof thereof, by 
affidavit or other competent written evidence satisfactory to the judge or 
after the issuing of an execution against property and upon proof by the 
affidavit of a party or otherwise to the satisfaction of the court or a 
judge thereof judgment debtor has property which he unjustly refuses 
to apply towards the satisfaction of the Judgment, such court or judge 
may, by an order, require the Judgment debtor to appear at a specified 
time and place before the judge granting the order, or a referee ap- 
pointed by him, to answer concerning the same; and the judge to whom 
application is made under this act may, if it is made to appear to him 
by the affidavit of the judgment creditor, his agent or attorney that there 
is danger of the debtor absconding, order the sheriff to arrest the debtor 
and bring him before the judge granting the order. Upon being brought 
before the judge he may be ordered to enter into a bond, with sufficient 
sureties, that he will attend from time to time before the judge or ref- 
eree, as shall be directed, during the pendency of the proceedings and 
until the final termination thereof. [L. 93, p. 435, § 1; L. 99, p. 146, §1.] 


For former laws on this subject compare: L. 54, pp. 183-186; L. 69, pp. 101-102; 
Cd. 81, 88 381-387; 2 H. C., 58 522-528. 

See infra, § 647 et Seq., attachments. 

See infra, § 680 et seq., garnishments. 


Cited in 11 Wash, 653; 13 Wash. 632; Pac. 270; Timm v. Stegman, 6 Wash. 
18 Wash. 152; 21 Wash. 200; 54 Wash 4.. 13, 32 Pac. 1004; Klosterman v. Mason 


Nature and Purpose of Remedy: See County ete. R. Co, 8 Wash. 281, 36 
Remington's Digest, Execution,  § 89; Pac. 136; Mears v. Lamona, 17 Wash. "148, 
Murne v. Schwabacher, 2 W. T. 191, 3 49 Pac. 251; Klepsch v. Donald, 18 Wash. 


492 


Cuar. VII! 


150,51 Pac. 352; Frankenthal v. Solomon- 
son, 20 Wash. 460, 55 Pac. (54, 72 Am. 
St. Rep. 116, 44 L. R. A. 311. 


This act does not warrant the citation 
and examination of officers of an in- 
solvent corporation for which a receiver 
has been appointed: Allen v. Stallcup, 13 
Wash. 631, 43 Pac. 884. 


The provisions of this act do not afford 
an adequate remedy for the purpose of 
canceling and setting aside a fraudulent 
conveyance of real estate, and resort may 
consequently be had to a court of equity 
for relief: Klosterman v. Mason County 
R. Co., 8 Wash. 281, 36 Pac. 136. 


Persons Against Whom Proceedings 
may be Maintained: See Remington’s Di- 
gest, Execution, §91; Murne v. Schwa- 
bacher, 2 W. T. 130, 3 Pac. 899 (over- 
ruled); Murne v. Schwabacher, 2 W. T. 
191, 3 Pac. 270; Allen v. Stalleup, 13 
Wash. 631, 43 Pac. 884. 

Process or Other Proceedings as Against 
Which Exemption may be Allowed—In 
General: See Remington’s Digest, Home., 
$33; Field v. Greiner, 11 Wash. 8, 39 
Pae. 259. 

Proceedings for Examination of Debtor— 
After Return of Execution: See Reming- 
ton’s Digest, Execution, §§95, 96; Timm 


§614. Warrant, How Vacated, etc. 


PROCEEDINGS SUPPLEMENTAL TO EXECUTION. 
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v. Stegman, 6 Wash. 13, 23 Pac. 1004; 
Allen v. Stalleup, 13 Wash. 631, 43 Pac. 
884; Klepsch v. Donald, 18 Wash. 150, 
51 Pac. 352. Affidavits: Murne v. Schwa- 
bacher, 2 W. T. 130, 3 Pace. 899; 
Klepsch v. Donald, 18 Wash. 150, 51 
Pac. 352; Flood v. Libby, 38 Wash. 366, 
80 Pac. 533, 107 Am. St. Rep. 851. 

Proceedings for Examination of Third 
Persons —Affldavits: See Remington's Di- 
gest, Execution, 33 97, 98; Timm v. Steg- 
man, 6 Wash. 13, 32 Pac. 1004. 


Defects and Irregularities in Proceed- 
ings, and Waiver Thereof: See Reming- 
ton’s Digest, Execution, § 106-1; Breschli 
v. Kubillus, 56 Wash. 541, 106 Pac. 1135. 

Exhausting remedies at law as à 
condition of right of supplementary 
proceedings. 33 L. R. A. 550. 


Lien acquired by service of notice in 
supplementary proceedings. 3 L. 
B. A. (N. 8.) 123. 


Supplementary proceedings to reach 
seat in chamber of commerce, board 
of trade, or stock exchange. 14 
A. L. R. 285. 

Perjury or false swearing in sup- 


plementary proceedings as con- 
tempt. 11 A. L. R. 349. 


A warrant issued as prescribed in the last section may be vacated or 
modified by the judge making the same, or by the court out of which the 
execution was issued, upon giving three days’ notice to the opposite 


party. [L. 93, p. 435, § 2.] 


9615. Order to Discover Property, etc., of J udgment Debtor. 
Upon proof by affidavit or otherwise, to the satisfaction of the judge, 


that execution has been issued as prescribed by section 613 of this chapter, 
and also that any person or corporation has personal property of the 
judgment debtor of the value of twenty-five dollars or over, or is indebted 
to him in said amount, the judge may make an order requiring such 
person or corporation, or an officer thereof, to appear at a specified time 
and place before him, or a referee appointed by him, and answer con- 
cerning the same. [L. 93, p. 436, §3.] 

Cited in 20 Wash. 460. 


„An order in supplemental proceedings 
to appear before S., court commissioner,” 
for examination will be considered as an 
order of reference to a court commis- 
‘ee especially where the court of 
Original jurisdiction construed the same 


to have that effect; since the journal en- 
try is only evidence of the court’s action, 
and on appeal will be given the same 
interpretation as given by the lower 
court: Howard v. Hanson, 49 Wash. 314, 
95 Pac. 260. 


§616. Before Whom Examined—Referee to Certify Evidence. 


An order requiring a person to attend and be examined, made pur- 
suant to any provision of this chapter, must require him so to attend and 
be examined either before the judge to whom the order is returnable or 
before a referee designated therein. Where the examination is taken be- 
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fore a referee, he must certify to the judge to whom the order is return- 
able all of the evidence and other proceedings taken before him. IL. 03. 
p. 436, § 4.] 


§ 617. Proceedings upon Examination—Adjournment. 


Upon an examination made under this chapter, the answer of the 
party or witness examined must be under oath. A corporation must 
attend by and answer under the oath of an officer thereof, and the judge 
may, in his discretion, specify the officer. Either party may be examined 
as a witness in his own behalf, and may produce and examine other wit- 
nesses as upon the trial of an action. The judge or referee may adjourn 
any proceedings under this chapter, from time to time, as he thinks proper. 
[L. 93, p. 436, 8 5.] 

Proceedings on Examination—Right to See Remington’s Digest, Execution, § 100; 
Trial by Jury: See Remington’s Digest, Frankenthal v. Solomonson, 20 Wash. 460, 


Execution, §99; Murne v. Schwabacher, 55 Pac. 754, 72 Am. St. Rep. 116, 44 
2 W. T. 139, 3 Pac. 899. L. R. A. 311. 


— Privilege of Party or Witness: 


§ 618. Referee to be Sworn. 


Unless the parties expressly waive the referee’s oath, a referce ap- 
pointed as prescribed in this chapter must, before entering upon an ex- 
amination or taking testimony, subscribe and take an oath that he will 
faithfully and fairly discharge his duty upon the reference, and make a 
just and true report according to the best of his understanding. The oath 
must be returned to the judge with the report of the testimony. [L. 93, 
p. 436, § 6.] 


§ 619. Order Authorizing Payment to Sheriff. 


At any time after the commencement of a special proceeding author- 
ized by this chapter, and before the appointment of a receiver therein. 
or the extension of a receivership thereto, the Judge by whom the order 
or warrant was granted or to whom it is made returnable, may, in his 
diseretion upon proof by affidavit to his satisfaction that a person or 
corporation is indebted to the judgment debtor, and upon such notice 
given to such person or corporation as he deems just, or without notice 
make an order permitting the person or corporation to pay the sheriff 
designated in the order a sum on account of the alleged indebtedness not 
exceeding the sum which will satisfy the execution. A payment thus made 
is to the extent thereof a discharge of the indebtedness except as against 
a transferee from the judgment debtor in good faith, and for a valuable 
consideration, of whose rights the person or corporation had actual or 
constructive notice when the payment was made. [L. 93, p. 436, § 7.) 


§ 620. Order Requiring Delivery of Money, etc., to Sheriff or Receiver. 


Where it appears from the examination or testimony taken in the 
special proceedings authorized by this chapter that the judgment debtor 
has in his possession or under his control money or other personal prop- 
erty belonging to him, or that one or more articles of personal property 
capable of manual delivery, his right to the possession whereof is not sub- 
stantially disputed, are in the possession or under the control of another 
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person, the judge by whom the order or warrant was granted, or to whom 
it 18 returnable, may in his discretion, and upon such notice given to such. 
persons as he deems just, or without notice, make an order directing the 
judgment debtor, or other person, immediately to pay the money or de- 
liver the articles of personal property to a sheriff designated in the order, 
unless a receiver has been appointed or a receivership has been extended 
to the special proceedings, and in that case to the receiver. [L. 93, p. 437, 


§ 8.] 


Cited in 38 Wash. 375; 75 Wash. 459. 

“Substantially disputed,” has reference 
to property claimed by third persons not 
parties to the suit as to whom a trial 
of the title would be without due process: 
Smith v. Weed, 75 Wash. 452, 134 Pac. 
1070. 

Order for Payment or Delivery of 
Property: See Remington’s Digest, Execu- 
tion, $$ 101, 102; Klepsch v. Donald, 18 
Wash. 150, 51 Pac. 352; Belknap v. 
Platter, 54 Wash. 1, 103 Pac. 432, 132 
Am. St. Rep. 1097. Against third persons: 


§ 621.. Duty of Sheriff. 


claimed 


` 


Murne v. Schwabacher, 2 W. T. 191, 3 
Pac. 270; Timm v. Stegman, 6 Wash. 13, 
32 Pac. 1004. 


The finding in supplemental proceedings 
that certain realty is liable to execution 
and an order for its sale to satisfy a 
judgment, creates no special lien against 
the property, and where such property is 
as a homestead it is entitled 
to exemption to the extent allowed under 
the statute granting a judgment debtor 
exemption of his homestead premises: 
Field v. Greiner, 11 Wash. 8, 39 Pac. 259. 


If the sheriff to whom money is paid or other property is delivered, 
pursuant to an order made as prescribed in the last section of this 
chapter, does not then hold an execution upon the Judgment against the 
property of the Judgment debtor, he has the same rights and power, and 
is subject to the same duties and liabilities with respect to t' e money or 
property, as if the money had been collected or the property had been 
levied upon by him by virtue of such an execution, except as provided in 


the next section. 


[L. 93, p. 437, §9.] 


8622. How Money or Property Applied. 


After a recéiver has been appointed or a receivership has been ex- 
tended to the special proceedings, the judge must, by order, direct the 
sheriff to pay the money, or the proceeds of the property, deducting his 
fees, to the receiver; or if the case so requires to deliver to the receiver 


the property in his hands. 


But if it appears to the satisfaction of the 


judge that an order appointing a receiver or extending a receivership is 
not necessary, he may, by an order reciting that fact, direct the sheriff to 
apply the money so paid, or the proceeds of the property so delivered, 
upon an execution in favor of the Judgment creditor issued either before 


or after the payment or delivery to the sheriff. 


§623. Balance, How Disposed of. 


[L. 93, p. 438, §10.] 


Where money is paid or property is delivered as prescribed in the 
last four sections and afterwards the special proceeding is discontinued 
or dismissed, or the judgment is satisfied without resorting to the money 
or property, or a balance of the money or of the proceeds of the prop- 
erty, or a part of the property remains in the sheriff’s or receiver’s hands 
after satisfying the judgment and the costs and expenses of the special 
proceeding, the judge must make an order directing the sheriff or re- 
ceiver to pay the money or deliver the property so remaining in his hands 
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to the debtor, or to such other person as appears to be entitled thereto. 
upon payment of his fees and all other sums legally chargeable against 
the same. [L. 93, p. 438, §11.] 


§ 624. Transfer of Property may be Enjoined, etc. 


The judge by whom the order or warrant was granted or to whom it 
is returnable may make an injunction order restraining any person or 
corporation, whether a party or not a party to the special proceeding. 
from making or suffering any transfer or other disposition of or inter- 
ference with the property of the judgment debtor or the property or debt 
concerning which any person is required to attend and be examined, 
until further direction in the premises. Such an injunction may be made 
simultaneously with the order or warrant by which the special proceed- 
ing is instituted, and upon the same papers or afterwards, upon an affi- 
davit showing sufficient grounds therefor. The judge or court may, as a 
condition of granting an application to vacate or modify the injunction 
order require the applicant to give security in such sum and in such 
manner as justice requires. [L. 93, p. 438, § 12. 

Cited in 75 Wash. 465. or interfering with the property in- 


The court may by injunction restrain volved: Smith V. Weed, 75 Wash. 452, 134 
all persons having notice from conveying Pac. 1070. 


§ 625. Mode of Service of Certain Orders. 


An injunction order or an order requiring a person to attend and be 
examined made as prescribed in this chapter must be served,— 

1. By delivering to the person to be served a certified copy of the origi- 
nal order and a copy of the affidavit on which it was made; 

2. Service upon a corporation is sufficient if made upon an officer, to 
whom a copy of a summons must be delivered. Where a summons is 
personally served upon a corporation, unless the officer to be served is 
specially designated in the order, the order may be served by any person 
who can serve a summons in an action. [L. 93, p. 439, §13.] 


§ 626. Service of Warrant. 


The sheriff, when he arrests a judgment debtor by virtue of a war- 
rant issued as prescribed in this chapter, must deliver to him a copy of 
the warrant and of the affidavit upon which it was granted. [L. 93, 
p. 439, §14.] 


§ 627. Discontinuance or Dismissal of Proceedings. 


A special proceeding instituted as prescribed in this chapter may be 
discontinued at any time upon such terms as justice requires, by an order 
of the judge made upon the application of the judgment creditor. Where 
the judgment creditor unreasonably delays or neglects to proceed, or where 
it appears that his judgment has been satisfied, his proceedings may be 
dismissed upon like terms by a like order made upon the application of 
the judgment debtor, or of plaintiff in a judgment ereditor's action 
against the debtor, or of a judgment creditor who has instituted either of 
the special proceeding[s] authorized by this chapter. Where an order 
appointing a receiver or extending a receivership has been made in the 
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course of the special proceeding, notice of the application for an order 
specified in this section must be given in such manner as the judge deems 
proper, to all persons interested in the receivership as far as they can 
conveniently be ascertained. [L. 93, p. 439, § 15.] 


§ 628. Costs to Judgment Creditor. 


The judge may make an order allowing to the judgment creditor a 
fixed sum as costs, consisting of his witness fees and referee’s fees and 
other disbursements, and of a sum in addition thereto not exceeding 
twenty-five dollars, and directing the payment thereof out of any money 
which has come or may come to the hands of the receiver or of the sheriff 
within a time specified in the order. [L. 93, p. 439, §16.] 

Cited in 49 Wash. 320. Wash. 314, 95 Pac. 265; Smith v. Weed, 


Costs: See Remington’s Digest, Execu- 75 Wash. 452, 134 Pac. 1070. 
tion, § 103-1; Howard v. Hanson, 49 


§ 629. Costs to Judgment Debtor. 


Where the judgment debtor or other person against whom the special 
proceeding is instituted has been examined, and property applicable to 
the payment of the judgment has not been discovered, the judge may 
make an order allowing him a like sum as costs, and directing the pay- 
ment thereof within a time specified in the order by the judgment creditor. 
iL. 93, p. 440, § 17.) 


$630. Disobedience of Order, How Punished. 


A person who refuses, or without sufficient excuse neglects, to obey 
an order of a judge or referee made pursuant to any of the provisions 
of this chapter, and duly served upon him, or an oral direction given 
directly to him by a judge or referee in the course of the special proceed- 
ing, or to attend before a judge or referee according to the command of 

a subpoena duly served upon him, may be punished by the judge of the 
court out of which the execution issued, as for contempt. IL. 93, p. 440, 
§ 18. ] 


Disobedience to Order or Subpoena as ex rel. Timm v. Trounce, 5 Wash. 804, 
Contempt: See Remington’s Digest, Ex- 32 Pac. 750; Van Alstine, In re, 21 Wash. 
ecution, §§104—106; Murne v. Schwa- 194, 57 Pac. 348. 
bacher, 2 W. T. 191, 3 Pac. 270; State 


§ 631. Attendance of Judgment Debtor—Corporations. 


A judgment debtor who resides or does business in the state cannot 
be compelled to attend pursuant to an order made under the provisions 
of this chapter at a place without the county where his residence or place 
of business is situated. Where the judgment debtor to be examined 
under this chapter is a corporation the court may cause such corpora- 
tion to appear and be examined by making like order or orders as are 
prescribed in this chapter, directed to any officer or officers thereof. 
[L. 93, p. 440, § 19.) 


9632. Not Excused from Answering. 


A party or witness examined in a special proceeding authorized by 
this chapter is not excused from answering a question on the ground that 
Rem. Wash. Code, Vol. 1—82 497 
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his examination will tend to convict him of a commission of a fraud, or 
to prove that he has been a party to or privy to or knowing of a con- 
veyance, assignment, transfer or other disposition of property for any 
purpose; or that he or another person claims to be entitled as against 
the judgment creditor or receiver appointed or to be appointed in the 
special proceeding to hold property derived from or through the judg- 
ment debtor, or to be discharged from the payment of a debt which was 
due to the judgment debtor or to a person in his behalf. But an answer 
cannot be used as evidence against the person so answering in a criminal 
action or criminal proceeding. [L. '93, p. 440, § 20.] 


§ 633. Proceedings in Case of Joint Debtors. 


When, in proceedings under this chapter. personal service of the sum- 
mons in the action was not made on all of the defendants, a debt due to, 
or other personal property owned by, one or more of the defendants not 
summoned jointly with the defendants summoned, or with any of them. 
may be reached by proceedings under this chapter. [L. 93, p. 441, § 21. 


§ 634. Continuance. 


A special proceeding under this chapter instituted before one judge 
may be continued from time to time before another judge of the same 
court with like effect as if it had been instituted or commenced before 
the judge who last heard the same. [L. 93, p. 441, § 22.] 


§ 635. Proceedings Applicable to Judgments of Justices’ Courts. 


This chapter shall apply to judgments recovered in justice court 
upon which a transcript has been issued and filed with the clerk of the 
superior court. [L. ’93, p. 441, 8 23.] 


§ 636. Proceedings, Before Whom Instituted. 


Special proceedings under this chapter may be instituted and prose- 
cuted before the superior court of the county in which the judgment was 
entered or any judge thereof, or before the superior court of any county 
to the sheriff of which an execution has been issued or in which a tran- 
script of said judgment has been filed in the office of the clerk of said 
court or before any judge thereof. [L. 99, p. 146, §2; Cf. L. 93, p. 441, 
§ 24. ] 


§ 637. Property Exempt from Seizure. 


This chapter does not authorize the seizure of, or other interference 
with any property which is expressly exempt by law from levy and sale 
by virtue of an execution, or any money, thing in action or other prop- 
erty held in trust for a judgment debtor where the trust has been created 
by, or the fund so held in trust has proceeded from, a person other than 
the judgment debtor; or the earnings of the Judgment debtor for his per- 
sonal services rendered within sixty days next before the institution of 
the special proceeding, where it is made to appear by his oath or other- 
wise that those earnings are necessary for the use of a family wholly or 
partly supported by his labor. IL. 93, p. 441, § 20.] 


Cited in 38 Wash. 371. 
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§ 638. Proceedings are Special—To be Heard Without Jury. 


Proceedings under this chapter are special proceedings, and shall be 


heard by the judge or referee before whom the same are returnable with- 
out a jury. [L. 93, p. 441, § 26.] 


§ 639. Fees of Referee. 


The fees of referees appointed in proceedings under this chapter shall 
be five dollars per day. [L. 93, p. 441, § 27.] 


§ 640. Receiver, Appointment—Notice. 


At any time after making an order requiring the judgment debtor 
or any other person to attend and be examined, or the issuing of a war- 
rant, as prescribed in this chapter, the judge to whom the order or warrant 
is returnable, or the court out of which the order was issued, may make 
an order appointing a receiver of the property of the judgment debtor. 
At least two days’ notice of the application for the order appointing a 
receiver must be given personally to the judgment debtor, unless the 
judge or court is satisfied that he cannot, with reasonable diligence, be 
found within the state, in which case the order must recite that fact and 
may dispense with the notice, or may direct notice to be given in any 
manner which the judge thinks proper. But where the order to attend 
and be examined or the warrant has been served upon the judgment 
debtor, a receiver may be appointed upon the return day thereof, or at the 


close of the examination, without further notice to him. [L. ’93, p. 441, 
§ 28.] 


Cited in 75 Wash. 460, 464. Necessity of return of supplementary 
Receivers: See Remington's Digest proceedings as condition of right of 
Execution, 5 103; Flood 85 Libby, 38 1 9 to procure a re- 
Wash. 366, 80 Pae. 533, 107 Am. St. Rep. F 
851; Smith v. Weed, 75 Wash. 452, 134 Right of receiver in supplementary 
Pac. 1070. proceedings to contest will. L. R. 


A. 19184, 462. 
§ 641. Notice to Other Creditors. 


The judge must ascertain, if practicable, by the oath of the judgment 
debtor or otherwise, whether any other special proceeding authorized by 
this chapter is pending against the judgment debtor, or if a receiver has 
been appointed or application has been made for the appointment of a 
receiver of the property of the judgment debtor in any other action by 
a judgment creditor. If either is pending, and a receiver has not been 
appointed therein, notice of the application for the appointment of a re- 
ceiver, and of all of the subsequent proceedings respecting the receiver- 
ship, must be given in such manner as the judge directs to the judgment 
creditor prosecuting it. [L. '93, p. 442, § 29.] 


9642. Only One Receiver Appointed—Extending Receivership. 

Only one receiver of the property of the judgment debtor shall be 
appointed. Where a receiver thereof has already been appointed the 
judge, instead of making the order prescribed in the last section, must 
make an order extending the receivership to the special proceedings before 
him. Such an order gives to the judgment creditor the same rights as 
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if a receiver were appointed upon his application, including the right to 
apply to the court to control, direct or remove the receiver, or to subor- 
dinate the proceedings in or by which the receiver was appointed to those 
‘taken under his judgment. [L. 93, p. 442, S 30.] 


§ 643. Order to be Filed. 


An order appointing a receiver or extending a receivership must be 
filed in the office of the county clerk wherein the judgment-roll in the 
action is filed; or if the special proceeding is founded upon an execution 
issued out of a court other than that in which the judgment was ren- 
dered, in the office of the clerk of the county wherein the transcript of 
the judgment is filed. [L. ’93, p. 442, § 31. 


§ 644. Property Vests in Receiver. 


The property of the judgment debtor is vested in a receiver, who has 
duly qualified, from the time of filing the order appointing him or ex- 
tending his receivership, as the case may be, subject to the following 
exceptions : 

1. Real property is vested in the receiver only from the time when the 
order, or a certified copy thereof, as the case may be, is filed with the 
auditor of the county where it is situated; 

2. When the judgment debtor, at the time when the order is filed, re- 
sides in another county of the state, his personal property is vested in 
the receiver only from the time when a copy of the order, certified by 
the auditor in whose office it is recorded, is filed with the auditor of the 
county where he resides. [L. 93, p. 443, § 32.] 

Cited in 75 Wash. 460. 


§ 645. Receiver’s Title, How Extended by Relation. 


Where the receiver’s title to personal property has become vested, as 
prescribed in the last section, it also extends back by relation, for the 
benefit of the Judgment creditor, in whose behalf the special proceeding 
was instituted as follows :— 

1. When an order requiring the judgment debtor to attend and be ex- 
amined, or a warrant requiring the sheriff to arrest him and bring him 
before the judge, has been served, before the appointment of the receiver, 
or the extension of the receivership, the receiver’s title extends back so 
as to include the personal property of the judgment debtor at the time 
of the service of the order or warrant; 

2. Where an order or warrant has not been served as specified in the 
foregoing subdivision, but an order has been made requiring a person to 
attend and be examined concerning property belonging or a debt due to 
the judgment debtor, the receiver’s title extends to the personal property 
belonging to the judgment debtor, which was in the hands or under the 
control of the person or corporation thus required to attend at the time 
of the service of the order, and to a debt then due to him from that 
person or corporation; 

3. In every other case where notice of application for the appointment 
of a receiver was given to the judgment debtor, the receiver's title ex- 
tends to the personal property of the judgment debtor at the time when 
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the notice was served, either personally or by complying with the require- 
ments or [of] an order prescribing a substitute for personal service; 

4. Where the case is within two or more of the foregoing subdivisions 
of this section, the rule most favorable to the judgment creditor must be 
adopted. But this section does not affect the title of a purchaser in 
good faith without notice, and for a valuable consideration; or the pay- 
ment of a debt in good faith and without notice. [L. 93, p. 443, § 33.] 


§ 646. Records to be Kept by Olerk. 


Each county tlerk must keep in his office a book indexed to the names 
of the judgment debtors, styled ‘‘book of orders appointing receivers of 
judgment debtors.’’ A county clerk in whose office an order or a certified 
copy of an order is filed, as prescribed in this chapter, must immediately 
note thereupon the time of filing it, and as soon as practicable, must re- 
cord it in the book so kept by him. He must also, upon request, furnish 
forthwith to any party or person interested, one or more certified copies 
thereof. For each omission to comply with any provision of this section, 
a county clerk forfeits to the party aggrieved two hundred and fifty dol- 


lars, in addition to all damages sustained by reason of the omission. 
L. 93, p. 444, § 34.] 
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647. 
648. 
649. 
650. 
651, 
652. 


653. 


654 


655. 
656. 
657. 
658. 


659. 
660. 


661. 
662, 


663. 


680. 


PROVISIONAL REMEDIES. 


TITLE V. 


PROVISIONAL REMEDIES. 
CHAPTER I.—ATTACHMENTS. 


Attachment—Time for granting. 


Issuance of writ, affidavit for. 

Attachment on debt not due. 

Answer, in case debt not due. 

Judgment suspended. 

Bond for attachment — Sureties — 
Qualifications—Conditions. 

Additional security— Restitution on 
failure to give. 

Action on bond—Damages. 

Contents of writ—Levy. 

Writs to different counties—Costs. 

Order of execution of writs. 

Following property into adjoining 
county. 

Manner of executing writ. 

Examination of defendant touching 
his property. 


Receiver appointed for attached 
property. 
Sale before judgment—Perishable 


property. 
Custody of money received. 


664. 
665. 


666. 


667. 
668. 
669. 


670. 
671. 


672. 
673. 
674. 


75. 
676. 
677. 
678. 
679. 


Attachment of monevs ia hands of 
officer, 

Attachment of moneys in court. 

Inventory of sheriff. 

Subjection of attached property to 
judgment, 

Collection when property attached 
insuffiicient—Surplus. 

Procedure in case execution returned 
unsatisfied. 

Judgment for defendant, effect of. 

Discharge of attachment on counter- 
bond. 

Judgment on bond. 

Motion to discharge attachment. 

Hearing of motion to discharge— 
Affidavits. 

Discharge of writ. 

Return of sheriff. 

Liberal construction—Amendments. 

Power of judge at chambers. 

Sheriff, defined—Proceedings in jus- 
tices’ courts, 


CHAPTER II.—GARNISHMENTS. 


Writ, grounds for issuance of. 


680-1. Municipal corporations subject to 


after judgment. 


680-2. Enforcement against municipal cor- 


681. 
HRD, 
683. 
684. 


685. 
686. 
687. 
688. 
689. 
690. 
691. 
692. 


707. 
708. 
709. 
710. 


711. 


718. 
719. 


porat ions. 
Bond to be executed. 
Application for writ—Affidavit. 
Writ, when and how issued. 


Writ against incorporated 
pamies—Service. 

Writ, form of. 

Dating and attestation. 

Service of writ—Return and proof. 

Effect of service. 

Bond to discharge writ. 

Answer and service of. 

Discharge of garnishee. 

Judgment by default. 


com- 


693. 


694. 
695. 
696. 


697. 
698. 
699. 
700. 
701. 
702. 
703. 


704. 
705. 


706. 


Judgment against 
forcement of. 

Execution. 

Decree to deliver effects. 

Procedure on failure of garnishee 
to surrender effects. 

Sale of shares of stock. 

Sale, how made. 

Effect of sale. 

Answer controverted by plaintiff. 

Answer controverted by defendant. 

Issue and trial. 

Exemption of wayes and family 
necessaries. 

Costs and attorney's fees. 

Answer — Sufficiency against de- 
fendant. 

Provisions inapplicable to justices 
of the peace. 


garnishee, en- 


CHAPTER III.—CLAIM AND DELIVERY (REPLEVIN). 


Plaintiff may claim immediate deliv- 
ery. 

Affidavit for delivery. 

Bond—Service of bond and affidavit. 

Objections to bond—Justification of 
sureties, 

Redelivery bond. 


LIZ: 
113. 
714. 
715. 
716. 


717. 


Justification of defendant's sureties. 
Qualifications of sureties. 

Buildings may be broken open. 
Sheriff must safely keep property. 
Claims by third person—Proceedings. 
Return of sheriff, 


CHAPTER IV.—INJUNCTIONS. 


By whom granted. 
Grounds for injunction, 
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120. 


9 


and 


Injunction for malicious erection of 
structures. 
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721. Time for granting. 731. Money collected on enjoined judg- 
722. Notice—Emergency. ment to be paid into court. 
723. Affidavits on hearing of application, 732. Order disobeyed—Contempt. 
724, Terms and conditions imposed. 733, Arrest and indemnity, 
725. Bond for in junggion. 734. Bond for appearance. 
726. Second bond en first insufficient. 725. 3 to vacate 1 cis 
727. Copy of order sufficient writ. 736. 1 a poser the by injune- 
= ae i gana of errors. 737. Damages for waste and rents. 
730. Noti EN 4 738. Motion to reinstate. 
a 9 See 739. Power of judge or court. 
CHAPTER V.—RECEIVERS. 
10. Receiver, defined. 743. Powers of receiver. 
741. Appointment—Grounds. 744. Order when part of claim admitted. 
742. Oath and bond. 
CHAPTER VI.— DE POSITS IN COURT. 
745. Deposits in court. 747. Custody of money deposited. 
746. Manner of enforeing order. 
CHAPTER VII.—ARREST AND BAIL. 
748. No arrest except as provided by 761. Proceedings against bail. 
statute. 762. Exoneration of bail. 
749. Defendant, when subject to arrest. 763. Return of sheriff—Exception to bail. 
150. Proof required to obtain order. 764. Notice of justification. 
751. Court or judge must fix bail. 765. Qualifications of bail. 
752. Bond required of plaintiff. 766. Justification, how made. 
753. Defendant may move to vacate order 767. Order when bail found sufficient. 
—Proceedings thereon. 768. Deposit of money instead of bail. 
754. Warrant must not issue till com- 769. Bail money to be paid into court. 
i plaint is filed. 770. Bail may be substituted for money. 
755. Warrant must state cause of arrest. 771. Disposition of bail money after judg- 
756. Defendant entitled to copy of war- ment. 
rant. 772. Liability of sheriff for escape. 
757. Execution of warrant — Fees of 773. Judgment—Sheriff as bail. 
sheriff. 774. Bail liable to sheriff. 
758. Conditions of bail bond. 775. Examination of surety by officer. 
759. Surrender of defendant. 776. Money may be deposited for bail. 
760. Bail may arrest defendant. 777. Bonds not to fail for want of form. 
CHAPTER VIII. NE EXEAT., 
778. Affi davit for writ. 781. Persons entitled to writ. 
79. Complaint Bond — Order of arrest. 782. Habeas corpus. 
780. Recognizance — Commitment — Dis- 783. Before justices. 
charge. 784. Venue. 
CHAPTER I. 
ATTACHMENTS. 


§ 647. Attachment—Time for Granting. 


The plaintiff at the time of commencing an action, or at any time 
afterward before judgment, may have the property of the defendant, or 
that of any one or more of several defendants, attached in the manner 
hereinafter prescribed, as security for the satisfaction of such Judgment 


as he may may recover. 


L. 86, p. 39, §1; 2 H. C., § 288. 


For former enactments on this subject see: L. 54. pp. 155-162; L. 60, pp. 30-36; 


L. 63, pp 


pp. 35-40; Cd. 81, 38 174-192. 
The foregoing provisions are repealed by the provisions of this chapter. 
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112-120; L. 69. pp. 41-47; L. 71, pp. 9, 19; L. 73, pp. 43-50; L. 77, 
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Cite@ in 10 Wash. 450; 29 Wash. 203; 
S6 Wash. 304; 93 Wash. 100; 110 Wash. 
50. 


Nature and Purpose of Remedy: See 
Remington's Digest, Attach., 3 1; Nes- 
qually Mill Co. v. Taylor, 1 W. T. 1; 
Windt. v. Banniza, 2 Wash. 147, 26 Pac. 
189; Denny v. Sayward, 10 Wash. 422, 
39 Pac. 119; Bingham v. Keylor, 19 
Wash. 555, 53 Pac. 729; Rohrer v. Sny- 
der, 29 Wash. 199, 69 Pac. 748; Clifford v. 
Pateros Transfer Co., 71 Wash. 665, 129 
Pac. 369. 

Actions in Which Attachment is Au- 
thorized: See Remington’s Digest, Attach., 
§ 1-1; Advance Thresher Co. v. Schimke, 
47 Wash. 162, 91 Pac. 645; State ex rel. 
Getzelman v. Superior Court, 93 Wash. 98, 
159 Pac. 1193. 


An attachment may issue in an equitable 
action, when the object is to recover a 
specified amount of money: Bingham v. 
Keylor, 19 Wash. 555, 53 Pac. 729; Rohrer 
v. Snyder, 29 Wash. 199, 69 Pac. 748. 


PROPERTY SUBJECT TO ATTACH- 


(TiTLE V 


MENT: See Remington's Digest, Attach., 
$§ 5—7. Personal property in general: 
Barlow v. Coggan, 1 W. T. 257; Real 
property in general: Jean v. Dee, 5 
Wash. 550, 32 Pac. 460; Krutz v. Batts, 
18 Wash. 460, 51 Pac. 1054. Property 
mortgaged or otherwise encumbered: 
Marsh v. Wade, 1 Wash. 538, 20 Pac. 
578 (modifying Byrd v. Forbes, 3 W. T. 
318, 13 Pac. 715); Voorhies v. Hennessy, 
7 Wash. 243, 34 Pac. 931. 


Ownership or Possession of Property as 
Determining Liability: See Remington's 
Digest, Attach., §8; Clerf v. Montgom- 
ery, 15 Wash. 483, 46 Pac. 1028, 48 Pac. 
733; Johnson v. Irwin, 16 Wash. 652, 45 
Pac. 345; Standard Furniture Co. v. Van 
Alstine, 31 Wash, 499, 72 Pac. 119. 

For text treatment of “Attachment,” 
see 2 R. O. L. 797. 
Attachment for goods or money em- 


bezzled, stolen or converted. 4 
A. L. R. 832. 


Attachment in libel and slander cases. 


11 A L. R. 378. 


8 648. Issuance of Writ, Affidavit for. 


The writ of attachment shall be issued by the clerk of the court in 
which the action is pending; but before any such writ of attachment shall 
issue, the plaintiff, or someone in his behalf, shall make and file with such 
clerk an affidavit showing that the defendant is indebted to the plaintiff 
(specifying the amount of such indebtedness over and above all just 
credits and offsets), and that the attachment is not sought and the action 
is not prosecuted to hinder, delay, or defraud any creditor of the de- 


fendant, and either,— 


1. That the defendant is a foreign corporation; or 
2. That the defendant is not a resident of this state; or 
3. That the defendant conceals himself so that the ordinary process of 


law cannot be served upon him; or 


4. That the defendant has absconded or absented himself from his usual 
place of abode in this state, so that the ordinary process of law cannot 


be served upon him; or 


5. That the defendant has removed or is about to remove any of his 
property from this state, with intent to delay or defraud his creditors; or 
6. That the defendant has assigned, secreted, or disposed of, or is about 
to assign, secrete, or dispose of, any of his property, with intent to delay 


or defraud his creditors; or 


7. That the defendant is about to convert his property, or a part thereof, 
into money, for the purpose of placing it beyond the reach of his cred- 


itors; or 


8 That the defendant has been guilty of a fraud in contracting the debt 
or ineurring the obligation for which the action is brought; or 

9. That the damages for which the action is brought are for injuries 
arising from the commission of some felony, or for the seduction of some 


female. 
Amendments of, see infra, § 677. 
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L. 86, p. 39, § 2; 2 H. C., 8 289.] 
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Cited in 1 Wash. 463; 2 Wash. 151; 12 
Wash. 284; 17 Wash. 297; 19 Wash, 557; 
21 Wash. 635; 47 Wash. 164; 54 Wash. 
509; 79 Wash. 467; 81 Wash. 38; 93 Wash. 
101. 


An unliquidated claim for damages for 
breach of covenant is an “indebtedness” 
within this section: State ex rel. Getzel- 
man v. Superior Court, 93 Wash. 98, 159 
Pac. 1193. 

PROCEEDINGS TO PROCURE: See 
Remington’s Digest, Attach., §§ 10—12. 
Jurisdiction of action: Jean v. Dee, 5 
Wash. 580, 32 Pac. 460; Hunter v. 
Wenatchee Land Co., 36 Wash. 541, 79 
Pac. 40; Yarbrough v. Pugh, 63 Wash. 
140, 114 Pac. 918, 33 L. R. A. (N. S.) 
351. Jurisdiction of person of defend- 
ant: Dittenhoefer v. Coeur d’Alene Cloth- 
ing Co., 4 Wash. 519, 30 Pac. 660. Place 
of bringing proceedings: McLeod v. 
Ellis, 2 Wash. 117, 26 Pac. 76; State ex 


rel. Peterson v. Superior Court, Pierce 


County, 5 Wash. 639, 32 Pac. 553. 


AFFIDAVITS: See Remington’s Digest, 


Attach., 59 13—15. Formal requisites: 
Tacoma Grocery Co. v. Draham, 8 Wash. 
263, 36 Pac. 31, 40 Am. St. Rep. 907. 
Alternative or conjunctive statements: 
Nesqually Mill Co. v. Taylor, 1 W. T. 1; 
Blackinton v. Rumpf, 12 Wash. 279, 40 
Pac. 1063. Amendment and supplemental 
affidavits: Nesqually Mill Co. v. Taylor, 
1 W. T. 1; Brandenstein v. Way, 17 
Wash. 293, 49 Pac. 511. 


Fraudulent Transfer or Other Disposi- 
tion of Property: See Remington’s Digest, 
Attach., §3; Holbrook v. Peters ete. Co., 
8 Wash. 344, 36 Pac. 256; Blackinton v. 
Rumpf, 12 Wash. 279, 40 Pae. 1063; 
Barns v. Woolery, 15 Wash. 134, 45 Pac. 
894; Holt Mfg. Co. v. Thomas, 69 Wash, 
488, 125 Pac. 772. 


Fraud in Contracting or Incurring Lia- 
bility: See Remington’s Digest, Attach., 
4 2; e v. Keylor, 19 Wash. 555, 53 

ac. 729. 


§ 649. Attachment on Debt not Due. 


ATTACHMENTS. 
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Criminal Act in Incurring Liability: 
See Remington’s Digest, Attach., 8 4; 


Brandenstein v. Way, 17 Wash. 298, 49 
Pac. 511; Bingham v. Keylor, 19 Wash. 
555, 53 Pac. 729; Tacoma Mill Co. v. 
Perry, 32 Wash. 650, 73 Pac. 801. 


This section, subdivision 9, does not 
limit the causes for which the attachment 
may be issued in actions for damages; 
but the attachment may issue under other 
subdivisions when the debt is alleged to 
be due and the defendants are non- 
residents: State ex rel. Getzelman v. 
Superior Court, 93 Wash. 98, 159 Pac. 
1193. 


Effect of alternative or disjunetive 
statement of grounds in affidavit 
for attachment. 11 Ann. Cas. 27; 
20 Ann. Cas. 576. 

Questioning validity of attachment 
for insufficiency of affidavits. 35 
L. R. A. 778. 

Omission of officer’s jurat or sig- 


nature on aftidavit for attachment. 
1 A. L. B. 1571. 

What intent to defraud will sustain | 
an attachment. 30 L. B. A. 465. 
Fraudulent sale or conveyance of 
property as ground for attachment. 

5 Ann. Cas. 618. 
Sale of property without delivery or 
change of possession as ground for 


attachment. Ann. Cas. 1914D, 
1094. 
Right to issue attachment against 


foreign corporation on ground of 
nonresidence. Ann, Cas. 1916E, 362; 
31 L. R. A. (N. S.) 278; L. B. A. 
1915D, 116. 


What is nonresidence for the purpose 
of attachment. 19 L. R. A. 665; 
L. R. A. 1915 A, 400. 

When does nonresidence of person in- 
tending to leave permanently be- 
gin. 1 L. R. A. (N. 8.) 778. 


An action may be commenced and the property of a debtor may be 
attached previous to the time when the debt becomes due, when nothing 
but time is wanting to fix an absolute indebtedness, and when the affi- 
davit, in addition to that fact, states, — 


1. That the defendant is about to dispose of his property with intent 


to defraud his creditors; or 


2. That the defendant is about to remove from the state, and refuses 
to make any arrangements for securing the payment of the debt when 
it falls due, and which contemplated removal was not known to the 
Plaintiff at the time the debt was contracted; or 

3. That the defendant has disposed of his property, in whole or in part, 
with intent to defraud his creditors; or 
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4. That the debt was incurred for property obtained under false pre- 


tenses. 


Cited in 1 Wash. 153: 2 Wash. 382; 23 
Wash. 595; 40 Wash. 337; 54 Wash. 509; 
76 Wash. 526. 

The dissolution of an attachment will 
abate an action upon a promissory note 
brought before maturity under this sec- 
tion, “when nothing but time is wanting 
to fix an absolute indebtedness”; and 
plaintiff is not entitled to judgment, al- 
though his note matures before the dis- 
solution of the attachment: Augir v. 
Foresman, 23 Wash. 595, 63 Pac. 201. 


WRIT OR WARRANT—Time for Issu- 
ance of Writ: See Remington’s Digest, 


L. 86, p. 39, §3; 2 H. C., § 290. 


bacher Bros. & Co. v. Abrahams Grocery 
Co., 14 Wash. 225, 44 Pac. 257; Cox v. 
Dawson, 2 Wash. 381, 26 Pac. 973; Augir 
v. Foresman, 23 Wash. 597, 63 Paec. 20l. 


PROCEEDINGS TO SUPPORT OR EN- 
FORCE — Sufficiency of Complaint or 
Other Pleading, on Debt not Due: See 
Remington’s Digest, Attach., §31; Cox v. 
Dawson, 2 Wash. 381, 26 Pac. 973; Augir 
v. Foresman, 23 Wash. 595, 63 Pae. 201; 
Carstens v. Milo, 40 Wash. 335, 82 Pac. 
410; Johnson v. Muenz, 76 Wash. 526, 137 
Pac. 126. Amendment of complaint: 
Roznik v. Becker, 68 Wash. 63, 122 Pac. 


Attach., $17; Cosh-Murray Co. v. Tut- 
tich, 10 Wash. 449, 38 Pac. 1134; Schwa- 


§ 650. Answer, in Case Debt not Due. 


If the debt or demand for which the attachment is sued out is not 
due at the time of the commencement of the action, the defendant 1s not 
required to file any pleadings until the maturity of such debt or demand. 
but he may, in his discretion, do so, and go to trial as early as the cause 
is reached. [L. 86, p. 40, § 4; 2 H. C., 8 291.] 


§ 651. Judgment Suspended. 

No final judgment shall be rendered in such action, unless the party 
consents, as in the last section, until the debt or demand upon which it 
is based becomes due. But property of a perishable nature may be sold 
as in other cases of attachment. [L. ’86, p. 40, §5; 2 H. C., S 292.] 


See references to § 647. 


§ 652. Bond for Attachment—Sureties—Qualifications—Conditions. 


Before the writ of attachment shall issue the plaintiff, or someone in 
his behalf, shall execute and file with the clerk a bond or undertaking, 
with two or more sureties, in the sum in no ease less than three hundred 
dollars, in the superior court, nor less than fifty dollars in the justice court, 
and double the amount for which plaintiff demands judgment, conditional 
that the plaintiff will prosecute his action without delay and will pay all 
costs that may be adjudged to the defendant, and all damages which he 
may sustain by reason of the attachment, not exceeding the amount spe- 
cited in such bond or undertaking, as the penalty thereof, should the 
same be wrongfully, oppressively or maliciously sued out. With said 
bond or undertaking there shall also be filed the affidavit of the sureties, 
from which it must appear that such sureties are qualified and that they 
are, taken together, worth the sum specified in the bond or undertaking, 
over and above all debts and liabilities, and property exempt from ex- 
ecution. No person not qualified to become bail upon arrest shall be 
qualified to become surety upon a bond or undertaking for an attach- 
ment: Provided, that when it is desired to attach real estate only, and 
such fact is stated in the affidavit for attachment and the ground of at- 
tachment is that the defendant is a foreign corporation or is not a resi- 
dent of the state, or conceals himself or that the ordinary process of law 
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cannot be served upon him, or has absconded or absented himself from 
his usual place of abode, so that the ordinary process of law cannot be 
served upon him, the writ of attachment shall issue without bond or 
undertaking by or on behalf of the plaintiff: And provided further, that 
when the claim, debt or obligation, whether in contract or tort, upon 
which plaintiff’s cause of action is based, shall have been assigned to him, 
and his immediate or any other assignor thereof retains or has any in- 
terest therein, then the plaintiff and every assignor of said claim, debt or 
obligation who retains or has any interest therein, shall be jointly and 
severally liable to the defendant for all costs that may be adjudged to 
him and for all damages which he may sustain by reason of the attach- 
ment, should the same be wrongfully, oppressively or maliciously sued 
out. [L. 03, p. 47, 8 1. Cf. L. 86, p. 40, §6; 2 H. C., § 293.] 


Cited in 6 Wash. 306; 11 Wash. 187; Validity and effect of attachment 
20 Wash. 110; 68 Wash. 66. bond having sureties fewer than 

Bond: See Remington’s Digest, Attach., required number. 9 Ann. Cas. 708. 
§§16, 16-1. Sufficiency and justification of False justification by surety on at- 
sureties: Baxter v. Smith, 2 W. T. 97, tachment bond as contempt. 11 
4 Pac. 35. Amendment: Roznik v. Becker, A. L. R. 347. 


68 Wash. 63, 122 Pac. 593. 


§ 653. Additional Security — Restitution on Failure to Give. 


Tne defendant may, at any time before judgment, move the court or 
judge for additional security on the part of the plaintiff, and if, on such 
motion, the court or judge is satisfied that the surety in the plaintiff’s 
bond has removed from this state, or 18 not sufficient, the attachment may 
be vacated, and restitution directed of any property taken under it, unless 
in a reasonable time, to be fixed by the court or judge, further security 
is given by the plaintiff in form as provided in the preceding section. 
L. 86, p. 40, §7; 2 H. C., § 294.] 


Cited in 48 Wash. 428. 


§ 654. Action on Bond — Damages. 


In an action on such bond, the plaintiff therein may recover, if he 
shews that the attachment was wrongfully sued out, and that there was 
no reasonable cause to believe the ground upon which the same was issued 
to be true, the actual damages sustained and reasonable attorney's fees 
to be fixed by the court; and if it be shown that such attachment was 
sued out maliciously, he may recover exemplary damages, nor need he 
wait until the principal suit 1s determined before suing on the bond. 
L. 86, p. 41, § 8; 2 H. C., § 295.] 


Cited in 6 Wash. 29, 307; 12 Wash. 16; 31 Am. St. Rep. 948; Gutter v. Joiner, 56 
20 Wash. 108; 79 Wash. 468. Wash. 202, 105 Pac. 457. 


LIABILITIES ON BONDS FOR Persons Liable: See Remington’s Di- 
WRONGFUL ATTACHMENT — Accrual gest, Attach., §56; Rodolph v. Mayer, 1 
or Release of Liability by Breach or W. T. 133; Chezum v. Parker, 19 Wash. 

t of Conditions: See Reming- 645, 54 Pac. 22; Van De Vanter v. Davis, 
ton's Digest, Attach., §53; Maxwell v. 23 Wash. 693, 63 Pac. 555. 
Griffith, 20 Wash. 106, 54 Pac. 938; Actions—Presumption of Want of Prob- 
Seattle Croekerv Co. v. Haley, 6 Wash. able Cause, and Malice: See Remington's 
302. 33 Pae. 650, 36 Am. St. Rep. 156. Digest, Attach., §57; Dawson v. Baum, 
Persons Entitled to Damages: See Rem- 3 W. T. 464, 19 Pac. 46; Seattle Crockery 
ington’s Digest, Attach., $ 55; Slauson v. Co. v. Haley, 6 Wash. 302, 33 Pac..650, 36 
Schwabacher, 4 Wash, 783, 31 Pac. 329, Am. St. Rep. 156; Sloan v. Langert, 6 
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Wash. 26, 32 Pac. 1015; Hilfrich v. —— Exemplary Damages: See Reming- 
Meyer, 11 Wash. 186, 39 Pac. 455; Me- ton’s Digest, Attach., §62; Sloan v. 
Gill v. Fuller & Co., 45 Wash. 615, 88 Langert, 6 Wash. 26, 32 Pac. 1015. 


Pac. 1038. 
Existence of Probable Cause: See 
Remington’s Digest, Attach., 3 58; Seattle 
Crockery Co. v. Haley, 6 Wash. 302, 33 
Pac. 650, 36 Am. St. Rep. 156; Curry v. 
Catlin, 12 Wash. 322, 41 Pac. 55; Levy v. 
T'leischner Co., 12 Wash. 15, 40 Pac. 384; 
Voss v. Bender, 32 Wash. 566, 73 Pac. 
697; Wild Rose Orchard Co. v. Critzer, 
79 Wash. 462, 140 Pac. 561. 
Pleading: See Remington’s Digest, 
Attach., §59; Church v. Campbell, 7 
Wash. 547, 35 Pac. 381; Cole v. Noerd- 
linger, 22 Wash. 51, 60 Pac. 57; Voss v. 
Bender, 32 Wash. 566, 73 Pac. 697. 
Sureties are not liable when the com- 
plaint does not allege the execution of 
the bond by the sureties: Seattle Crockery 
Co. v. Haley, 6 Wash. 302, 33 Pac. 650, 
36 Am. St. Rep. 156. 
es: See Remington's Digest, 
Attach., § 60; Sloan v. Langert, 6 Wash. 
26, 32 Pac. 1015; Seattle Crockery Co. v. 
Haley, 6 Wash. 302, 33 Pac. 650, 36 Am. 
St. Rep. 156; Hilfrich v. Meyer, 11 Wash. 
186, 39 Pac. 455. 


The attorney’s fees in proceedings for 
dissolving an attachment is a matter of 
damages to be submitted to the jury in 
an action on a bond, while the fees in an 
action on the bond, are, under this sec- 
tion, to be fixed by the court: Maxwell 
v. Griffith, 20 Wash. 106, 54 Pac. 938. 


Measure of Damages: 
ington’s Digest, Attach., §61; Seattle 
Crockery Co. v. Haley, 6 Wash. 302, 33 
Pac. 650, 36 Am. St. Rep. 156; Curry v. 
Catlin, 12 Wash. 322, 41 Pac. 55; Me- 
Gill v. Fuller & Co., 45 Wash. 615, 88 
Pac. 1038; Wild Rose Orchard Co. v. 
Critzer, 79 Wash. 462, 140 Pac. 561. 


§ 655. Contents of Writ—Levy. 


See Rem- 


(Spokane Truck & Dray Co. v. Hoeter, 
2 Wash. 45, 25 Pac. 1072, 26 Am. St. 
Rep. 842, 11 L. R. A. 689, distinguished} ; 
Hilfrich v. Meyer, 11 Wash. 186, 39 
Pac. 455; Levy v. Fleischner, 12 Wash. 
15, 40 Pac. 384; McGill v. Fuller & Co.. 
45 Wash. 615, 88 Pac. 1038. 


Who is real party in interest who 
must bring action on attachment 
bond. 64 L. R. A. 605. 


Form of judgment on 
bond. 62 L. R. A. 442. 

Punitive damages as recoverable in 
action on attachment bond. Ann. 
Cas. 1915A, 349; 29 L. R. A. (N. 
S.) 272. 

Judgment against principal as judg- 
ment against surety on attachment 
bond. 9 Ann. Cas. 157; Ann. Cas. 
1915D, 407; 40 L. R. A. (N. 8.) 
743; L. R. A. 1918 E, 820. 

Measure of damages recoverable for 
wrongful levy under writ of at- 
tachment. Ann. Cas. 1915B, 1219. 


Injury to credit as element of dam- 
ages for wrongful attachment. 
Ann. Oas. 1915A, 1221. 


Loss of profits as element of damages 
by seizure under wrongful attach- 
ment. 52 L. R. A. 54: 46 L. R. A. 
(N. 8.) 470. 

Mental suffering as element of dam- 
ages for wrongful attachment. 2 
Ann. Cas. 55. 

Joint liability where several inde- 
pendent writs were executed simul- 
taneously, each of which alone 
causes, or tends to produce, some 
damage. 9 A. L. B 944. 


attachment 


The writ of attachment shall be directed to the sheriff of any county 


in which property of the defendant may be, and shall require him to 
attach and safely keep the property of such defendant within his county, 
to the requisite amount, which shall be stated in conformity with the 
affidavit. The sheriff shall in all cases attach the amount of property di- 
rected, if sufficient not exempt from execution be found in his county. 
giving that in which the defendant has a legal and unquestionable title a 
preference over that in which his title is doubtful or only equitable, and 
he shall, as nearly as the circumstances of the case will permit, levy upon 
property fifty per cent greater in valuation than the amount which plain- 
tiff in his affidavit claims to be due. When property is seized on attach- 
ment, the court may allow to the officer having charge thereof such 
compensation for his trouble and expenses in keeping the same as shall 
be reasonable and just. [L. 86, p. 41, 89; 2 H. C., § 296.] 


Cited in 5 Wash. 689, 
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§ 656. Writs to Different Counties—Costs. 


Writs of attachment may be issued from the superior courts to dif- 
ferent counties, and several may, at the option of the plaintiff, be issued 
at the same time, or in succession and subsequently, until sufficient prap- 
erty has been attached; but only those executed shall be taxed in the 
costs, unless otherwise ordered by the court, and if more property is 
attached in the aggregate than the plaintiff is entitled to have held, the 
surplus must be abandoned and the plaintiff pay all costs incurred in 
relation to such surplus. After the first writ shall have issued, it shall 
not be necessary for the plaintiff to file any further affidavit or bond, but 
he shall be entitled to as many writs as may be necessary to secure the 
amount claimed. [L. 86, p. 41, § 10; 2 H. C., § 297.] 


Cited in 25 Wash. 183. 

Under this section, which authorizes the 
issuance of sueceszive writs of attach- 
ment, and section 677, which provides 
for the amendment of the affidavit for 
the writ, the dissolution of an attach- 


§ 657. Order of Execution of Writs. 


ment on one ground is not res judicata 
when a new or amended affidavit sets up 
an entirely new ground for the writ: 
Bingham v. Keylor, 25 Wash. 156, 64 
Pac, 942. 


Where there are several attachments against the same defendant, 
they shall be executed in the order in which they were received by the 


sheriff. 


Cited in 15 Wash. 645; 86 Wash, 122, 
304. 

Under section 515 and this section, the 
sale must be made under the senior writ 
to enable the senior creditor to protect 
his interest by a bid at his own sale; and 
the sheriff amd his official bondsmen are 
liable for the value of the goods, if sale 
is made at a less value under a junior 
writ: Continental Distributing Co. v. 
Hays, 86 Wash. 300, 150 Pac. 416, Ann. 
Cas. 1917B, 7089. 


PRIORITIES: See Remington’s Digest, 
Attach., §§ 21, 22. Priorities between at- 
tachments: Meacham Arms Co. v. Strong, 
3 W. T. 61, 13 Pac. 245; Wallace etc. 
Mfg. Co. v. Sharick, 15 Wash. 643, 47 


L. 86, p. 41, §11;2 H. C., 


$ 298. ] : 


Pac. 20. Priorities between attachments 
and other liens or claims: State ex rel. 
Arthur Mach. Co. v. Superior Court, 7 
Wash. 77, 34 Pac. 430; State ex rel. 
Hunt v. Superior Court, 8 Wash. 219, 35 
Pac. 1087, 25 L. R. A. 354; State ex rel. 
Shelly v. Superior Court, 8 Wash. 659, 
35 Pac. 1092; State ex rel. Perkins v. 
Graham, 9 Wash. 528, 36 Pac. 1085; 
State ex rel. Baum v. Superior Court, 14 
Wash. 324, 44 Pac. 542; Alexander v. 
Hemrich, 4 Wash. 727, 31 Pac. 21; Wells 
v. Columbia Nat. Bank, 6 Wash. 621, 34 
Pac, 160; Puget Sound Nat. Bank v. 
Levy, 10 Wash. 499, 39 Pac. 142, 45 Am. 
St. Rep. 803; State ex rel. Schwabacher 
Bros. Co. v. Superior Court, 11 Wash. 63, 
39 Pac. 244. 


§ 658. Following Property into Adjoining County. 
If, after an attachment has been placed in the hands of the sheriff, 
any property of the defendant is moved from the county, the sheriff may 


pursue and attach the same in an adjoining county, within twenty-four 
hours after removal. [L. ’86, p. 42, § 12; 2 H. C., § 299. } 


$659. Manner of Executing Writ. 


The sheriff to whom the writ is directed and delivered must execute 


the same without delay, as follows :— 


1. Real property shall be attached by filing a copy of the writ, together 
with a description of the property attached, with the county auditor of 
the county in which the attached real estate is situated ; 


2. Personal 
taking into custody ; 
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property capable of manual delivery shall be attached by 
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3. Stock or shares, or interest in stock or shares, of any corporation, 
association, or company shall be attached by leaving with the president 
or other head of the same, or the secretary, cashier, or managing agent 
thereof, a copy of the writ, and a notice stating that the stock or interest 
of the defendant is attached in pursuance of such writ. [L. 86, p. 42, 
§13; 2 H. C., § 300.] 


Parts of sections 659, 662, 666—668 omitted as repealed by chapter II relating to 
garnishments. 


Subdivision 4 of this section omitted as repealed. See L. 93, p. 102, § 27; Wood- 
ing v. Puget Sound Nat. Bank, 11 Wash. 527, 40 Pac. 223. 


Cited in 14 Wash. 177; 28 Wash. 423; DURATION OF LIEN: See Reming- 
54 Wash. 301; 86 Wash. 528. ton’s Digest, Attach., §§ 24—26. In gen 

LEVY, LIEN AND CUSTODY AND eral: Sheppard v. Guisler, 10 Wash. 41, 
DISPOSITION OF PROPERTY: See Rem- 38 Pac. 759; Van de Vanter v. Davis, 
ington’s Digest, Attach., §§ 18—20. Mode 23 Wash. 693, 63 Pac. 555; Bierer v. 
and sufficiency of levy: Byrd v. Forbes, Blurock, 9 Wash. 63, 36 Pac. 915, 
3 W. T. 318, 13 Pac. 715; Meacham Arms Waiver, release, discharge or extinguish- 
Co. v. Strong, 3 W. T. 61, 13 Pac. 245; ment: Renton v. St. Louis, 1 W. T. 215; 
Godefroy v. Hupp, 93 Wash. 371, 160 Schloss v. State Bank of Washington, 4 
Pac. 1056. Wash. 726, 31 Pac. 23; Gullickson v. Fen- 

A levy upon a growing crop of wheat lon, 48 Wash. 503, 93 Pac. 1074. Restor". 
made by posting notices of sale and de- tion of lien: Anderson v. Land, 5 Wash. 
livering a copy of the execution and 493, 32 Pac. 107, 34 Am. St. Rep. 870. 


notices to the 1 debtors, * not What is sufficient levy on personal 
valid as to subsequent purchasers from roperty. Ann. Cas. 1916B. 934 
the debtors: Cupples v. Level, 54 Wash. 15 á ' ! 
he 103 Pac. 430, 23 L. R. A. (N. S.) Sufficiency of levy upon, and custody 
of, property in car or other vehicle 
Property Levied on Under Other Pro- of pA ala L. R. A. IS15F, 
cess: Meacham Arms Co. v. Strong, 3 1184. 


W. T. 61, 13 Pac. 245. Operation and 


effect of levy in general: Dixon v. Bar- Whit is sufficient levy of attachment 


on cattle on range. Ann Cas. 


nett, 3 Wash. 645, 29 Pae. 209; McCon- ; 
nell v. Kaufman, 5 Wash. 686, 32 Pac. 19768, 995. 
782. 


§ 660. Examination of Defendant Touching His Property. 

Whenever it appears by the affidavit of the plaintiff, or by the return 
of the attachment, that no property is known to the plaintiff or officer 
on which the attachment can be executed, or not enough to satisfy the 
plaintiff’s claim, and it being shown to the court or judge by affidavit 
that the defendant has property within the state not exempt, the defend- 
ant may be required by such court or judge to attend before the court 
or judge, or referee appointed by the court or judge, and give informa- 
tion on oath respecting the same. [L. 86, p. 42, §14; 2 H. C., §301.] 


§ 661. Receiver Appointed for Attached Property. 


The court before whom the action is pending, or the judge thereof, 
may at any time appoint a receiver to take possession of property at- 
tached under the provisions of this chapter, and to collect, manage, and 
control the same, and pay over the proceeds, according to the nature of 
the property and the exigency of the case. [L. 86, p. 42, § 15; 2 H. C. 


$ 302.] 
Cited in 7 Wash. 80; 14 Wash. 326; 20 3 14; State ex rel. Baum v. Superior 
Wash. 249. Court, 14 Wash. 324, 44 Pac. 542. 


Jurisdiction and Authority of Court or An attaching creditor has the right not 
Judge: See Remington’s Digest, Receivers, only to have his debt paid out of the 
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proceeds of the property attached, but 
also to have it retained intact until he 
obtains judgment and issues execution; 
and a nonattaching creditor cannot in- 
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perior Court, 7 Wash. 77, 34 Pace. 430; 
see State v. Superior Court, 8 Wash. 
210, 35 Pac. 1087, 25 L. R. A. 354. 


Appointment of receiver to prescrve 


terfere therewith by securing a receiver: status quo pending attachment pro- 
State ex rel. Arthur Mach. Co. v. Su ceedings. 38 L. R. A. (N. S.) 232. 


§ 662. Sale Before Judgment—Perishable Property. 


If any of the property attached be perishable, or in danger of serious 
and immediate waste or decay, the sheriff shall sell the same in the man- 
ner in which such property is sold on execution. Whenever it shall be 
made to appear satisfactorily to the court or judge that the interest of 
the parties to the action will be subserved by a sale of any attached prop- 
erty, the court or judge may order such property to be sold in the same 
manner as like property is sold under execution. Such order shall be 
made only upon notice to the adverse party or his attorney, in case such 
party shall have been personally served with a summons in the action. 


IL. 86, p. 42, §16; 2 H. C., § 303.] 


The last part of this section omitted as repealed. See note to § 659. 


Cited in 5 Wash. 690. 

PROPERTY ATTACHED: See Reming- 
ton’s Digest, Attach., §§ 27, 28 Custody 
and care: State ex rel. Arthur Mach. Co. 
v. Superior Court, 7 Wash. 77, 34 Pac. 
430; State ex rel. Hunt v. Superior Court, 


§ 663. Custody of Money Received. 


8 Wash. 210, 35 Pac. 1087, 25 L. R. A. 
354; Sanders v. Main, 9 Wash. 46, 36 
Pac. 1049. Expense of keeping property 
and compensation of custodian: Barnett 
v. O'Loughlin, 8 Wash. 260, 35 Pac. 1099. 


All moneys received by the sheriff under the provisions of this chapter 
and all other attached property shall be retained by- him to answer any 
judgment that may be recovered in the action, unless sooner subjected to 
execution upon another Judgment recovered previous to the issuing of the 


attachment. 
Cited in 23 Wash. 697. 


L. 86, p. 43, §17; 2 H. C., 8 304.] 


§664. Attachment of Moneys in Hands of Officer. 
A sheriff or constable may be garnished for money of the defendant 


in his hands. 


So may a Judgment debtor of the defendant when the judg- 


ment has not been previously assigned on the record, or by writing filed in 
the office of the clerk, and by him minuted as an assignment on the margin 
of the execution docket, and also an executor or administrator may be 


garnished for money due from the decedent to the defendant. 


§ 19; 2 H. C., § 306.] 


Cited in 3 Wash. 375; 14 Wash. 177; 16 
Wash. 127; 20 Wash. 215; 30 Wash. 273; 
94 Wash. 576. 


This section was not repealed by the 
later enactment on the subject of garnish- 
ments: Pierce v. Commercial Inv. Co., 
30 Wash. 272, 70 Pac. 496. 


Under this section a garnishment is 
superior to an assignment of the judg- 
ment which was not filed until three hours 
after the writ was served: Mottet v. 
Stafford, 94 Wash. 572, 162 Pac. 1001. 


Property in Custody of the Law: See 
Remington’s Digest, Attach., §9; Thomp- 
son v. Huron Lumber Co., 4 Wash. 600. 


oll 


[L. ’86, p. 43, 


30 Pae. 741, 31 Pac. 25; Conover v. Hull, 
10 Wash. 673, 39 Pac. 166, 45 Am. St. 
Rep. 810; McKay v. Elwood, 12 Wash. 
579, 41 Pac. 919; Compton v. Schwa- 
bacher Bros. Co., 15 Wash. 306, 46 Pac. 
338; State ex rel. Krisch v. Superior 
Court, 36 Wash. 91, 78 Pac. 461; Traders 
Bank of Tacoma v. Van Wagenen, 2 
Wash. 172, 26 Pac. 253; Hamilton Brown 
Shoe Co. v. Adams, 5 Wash. 333, 32 
Pac. 92; Mansfield v. First Nat. Bank, 5 
Wash. 665, 32 Pac. 789, 999; Eidson v. 
Woolery, 10 Wash. 225, 38 Pac. 1025. 
Attachment of proceeds of execution 


sale in the hands of the sheriff. 
43 L. R. A. (N. S.) 571. 
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Right to attach fund in the hands of 758; 


officer of court after he has been 
ordered to pay the same to the 


§ 665. Attachment of Moneys in Court. 
When the property to be attached is a fund in court, the execution of 
a writ of attachment shall be by leaving with the clerk of the court [a 
copy] thereof, with notice in writing specifying the fund. IL. 86, p. 43, 
S 20; 2 H. C., § 307.} 
Cited in 3 Wash. 375; 16 Wash. 127; 20 Wash. 216; 30 Wash. 273. 


§ 666. Inventory of Sheriff. 


The sheriff shall make a full inventory of the property attached, and 
return the same with the writ. [L. 86, p. 43, §21; 2 H. C., § 308. 
The last part of this section is repealed. See note to § 659. 


§ 667. Subjection of Attached Property to Judgment. 

lf judgment be recovered by the plaintiff, the sheriff shall satisfy the 
same out of the property attached by him which has not been delivered to 
the defendant or claimant as in this chapter provided, or subjected to execu- 
tion on another judgment recovered previous to the issuing of the attach- 
ment, if it be sufficient for that purpose,— 

1. By applying on the execution issued on said Judgment the proceeds 
of all sales of perishable or other property sold by him, or so much as shall 
be necessary to satisfy the Judgment; 

2. If any balance remain due, he shall sell under the execution so much 
of the property, real or personal, as may be necessary to satisfy the balance, 


party. 13 L. R. A. (N. 8.) 
30 L. R. A. (N. S.) 720. 


if enough for that purpose remain in his hands. 
Notice of the sale shall be given and the sale conducted as in other 


cases of sales on execution. 
Cited in 6 Wash. 62; 23 Wash. 697. 


Sale or Other Disposition of Property 
and Proceedings: See Remington's Digest, 
Attach., 58 29, 30; Byrd v. Forbes, 3 
W. T. 318, 13 Pac. 715; Bradley v. Got- 
zian, 12 Wash. 71, 40 Pac. 623. 


Transfers of Property Pending or Sub- 
ject to Attachment: See Remington’s 
Digest, Attach., §23; Baxter v. Smith, 
2 W. T. 97, 4 Pac. 35; Langert v. Brown, 
3 W. T. 102, 13 Pac. 704; First Nat. 
Bank v. Carter, 6 Wash. 494, 33 Pac. 824; 
Johnson v. Irwin, 16 Wash. 652, 48 Pac. 


L. 86, p. 44, § 25; 2 H. C., § 312.] 


345; Clerf v. Montgomery, 15 Wash. 483, 
46 Pac. 1028, 48 Pac. 733; Hacker v. 
White, 22 Wash. 415, 60 Pac. 1114, 79 
Am. St. Rep. 945; Rohrer v. Snyder, 29 
Wash. 199, 69 Pac. 748. 


Judgment, Form and Sufficiency: See 
Remington’s Digest, Attach., §32; Nes- 
qually Mill Co. v. Taylor, 1 W. T. 1; 
Sheppard v. Guisler, 10 Wash. 41, 38 
Pac. 759; Pennsylvania Mtg. Inv. Co. v. 
Gilbert, 13 Wash. 684, 43 Pac. 941, 45 
Pac. 43; Roznik v. Becker, 68 Wash. 63, 
122 Pac. 593. 


§ 668. Collection When Property Attached Insufficient— Surplus. 

If, after selling all the property attached by him remaining in his 
hands, and applying the procceds, deducting his fees, to the payment of the 
judgment, any balance shall remain due, the sheriff shall proceed to collect 
such balance as upon an execution in other cases. Whenever the judgment 
shall have been paid, the sheriff, upon reasonable demand, shall deliver over 
to the defendant the attached property remaining in his hands and any 


proceeds of the property attached unapplied on the Judgment. 


p. 44, § 26; 2 H. C., § 313.] 


IL. 86, 


See note to § 659, omission of portion of section explained. 


Cited in 23 Wash. 697; 71 Wash. 668. 
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§ 669. Procedure in Case Execution Returned Unsatisfied. 
If the execution be returned unsatisfied, in whole or in part, the plain- 


tiff may proceed as in other cases upon the return of an execution. IL. 86, 
p. 43, § 27; 2 H. C., § 314.] 


§670. Judgment for Defendant, Effect of. 


If the defendant recover judgment against the plaintiff, all the pro- 
ceeds of sales and money collected by the sheriff, and all the property 
attached remaining in the sheriff’s hands, shall be delivered to the defend- 
ant or his agent. The order of attachment shall be discharged, and the 
property released therefrom. [L. 86, p. 45, § 28; 2 H. C., § 315.] 

Cited in 23 Wash. 697. | 


§671. Discharge of Attachment on Counter-bond. 


If the defendant, at any time before judgment, causes a bond to be 
executed to the plaintiff with sufficient sureties, to be approved by the officer 
having the attachment, or after the return thereof, by the clerk, to the effect 
that he will perform the Judgment of the court, the attachment shall be 
discharged and restitution made of property taken or proceeds thereof. 
The execution of such bond shall be deemed an appearance of such de- 
fendant to the action. [L. 86, p. 45, § 29; 2 H. C., §316.] 

Cited in 1 Wash. 463; 2 Wash. 151; 37 Brady v. Onffroy, 37 Wash. 482, 79 Pac. 
Wash. 485, 487—489; 99 Wash. 606. 1004; Truax v. Title Guaranty & Surety 


Discharge of Attachment on Security: Co., 94 Wash. 472, 162 Pac. 586; Petri v. 
See Remington’s Digest, Attach., § 42; Manny, 99 Wash. 601, 170 Pae. 127. 


§ 672. Judgment on Bond. 


Such bond shall be part of the record, and if judgment go against the 
defendant, the same shall be entered against him and sureties. [L. 86, 
p. 45, § 30; 2 H. C., § 317.] 


Cited in 37 Wash. 485, 488; 99 Wash. Mighel, 3 Wash. 737, 29 Pac. 556; 


606. Seattle Kae. 668, Co. v. a 6 Wash. 
ington’s Digest, Attach., §54; Park v. 


§ 673. Motion to Discharge Attachment. 


The defendant may at any time after he has appeared in the action, 
either before or after the release of the attached property, or before any 
attachment shall have been actually levied, apply on motion, upon reason- 
able notice to the plaintiff, to the court in which the action is brought, or 
to the judge thereof, that the writ of attachment be discharged on the 


ground that the same was improperly or irregularly issued, [L. ’86, p. 45, 
831; 2 H. C. , § 318. ] 


Cited in 1 Wash. 463; 2 Wash. 151; 15 Pac. 833; Zelinsky v. Price, 8 Wash. 256, 
Wash. 311; 19 Wash. 284; 23 Wash. 597; 36 Pac. 28; Rohrer v. Snyder, 29 Wash. 
2) Wash. 191; 37 Wash. 489; 48 Wash. 26; 199, 69 Pae. 748; Roznik v. Becker, 68 
68 Wash. 69; 105 Wash. 88. Wash. 63, 122 Pac. 593; Wentworth v. 
„gase, VACATING, DISSOLU- Moore, 64 Wash. 451, 117 Pac. 251; Hol- 

N. OR ABANDONMENT — Grounds man v. Cooper, 48 Wash. 24, 92 Pac. 781. 


for Quashing, Vacating or Dissolving: See 
S 
Remington’s Digest, Attach., §33; Alex- ee, also, Fawkner, Currie & Co. v. 


ander v. Hemrich, 4 Wash, 727, 31 Pac. a Fish Co., 105 a 88, 177 Pac. 
“1; Carter v. Davis, 6 Wash. 327, 33 
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PROCEEDINGS TO DISSOLVE: See 
Remington’s Digest, Attach., §§ 36—39-1; 
On motion in general: Turpin v. Whitney, 
6- Wash. 61, 32 Pac. 1022, 34 Pac. 151. 
Affidavits in support of application: Windt 
v. Banniza, 2 Wash. 147, 26 Pac. 189. 
Opposing and rebutting affidavits: Han- 
sen v. Doherty, 1 Wash. 461, 25 Pac. 
297; Washington Liquor Co. v. Alladio 
Cafe Co., 28 Wash. 176, 68 Pac. 444; 
Nettleton v. Howe, 81 Wash. 32, 142 
Pac. 450. Issues and questions consid- 
ered: Bender v. Rinker, 21 Wash. 633, 
59 Pac. 503; Sheppard v. Guisler, 10 
Wash. 41, 38 Pac. 759; Bingham v. Key- 
lor, 25 Wash. 156, 64 Pac. 942; Hanson 
v. Tompkins, 2 Wash. 508, 27 Pac. 73; 
Cox v. Dawson, 2 Wash. 381, 26 Pac. 973; 
Blackinton v. Rumpf, 12 Wash. 279, 40 
Pac. 1063; Nettleton v. Howe, 81 Wash. 
32, 142 Pac. 450. Evidence and effect of 
affidavits: Nichoson v. Erickson, 56 Wash. 
419, 105 Pac. 836; Watson v. Shelton, 56 
Wash. 426, 105 Pac. 850; Gordon v. 
Gillespie, 58 Wash. 627, 109 Pac. 109. 


See, also, Fawkner, Currie & Co. v. 
Sanitary Fish Co., 105 Wash. 88, 177 
Pac. 708. 


[Tite V 


Persons Entitled to Move: See Reming- 
ton’s Digest, Attach., §34; Nesqually 
Mill Co. v. Taylor, 1 W. T. 1; Windt ». 
Banniza, 2 Wash. 147, 26 Pac. 189; Hol. 
man v. Cooper, 48 Wash. 24, 92 Pac. 
781; Roznik v. Becker, 68 Wasb. 63, 122 
Pac. 593. 

Time for Attacking Attachment: See 
Remington’s Digest, Attach., § 35; Rodolph 
v. Mayer, 1 W. T. 133; Brady v. Onffroy. 
37 Wash. 482, 79 Pac. 1004; Godefroy v. 
Hupp, 93 Wash. 371, 160 Pac. 1006. 


Right of defendant to move to dis- 


solve attachment. Ann. Cas. 1916D. 


476. 

Nonownership of attached property 
as ground for dissolution. 47 L 
R. A. (N. 8.) 1127. 

Possibility of appeal from dismissal 
of attachment as affecting right to 
withhold property from debtor. 
L. R. A. 1917B, 591. 

Power of attorney to bind client by 
release of attachment. L. B A. 
1918D, 809. 

Dissolution of attachment by death 
of defendant. Ann. Cas. 19174. 
149, 163. 


§ 674. Hearing of Motion to Discharge —Affidavits. 


If the motion be made upon affidavits upon the part of the defendant. 
but not otherwise, the plaintiff may oppose the same by affidavits or otber 


evidence in addition to those on which the attachment was issued. 


p. 45, § 32; 2 H. C., § 319.) 


Cited in 1 Wash. 463; 2 Wash. 151; 105 
Wash. 91. 


TRIAL: See Remington's Digest, 
Attach., 88 40—411%4. Hearing and deter- 
mination: Gehres v. Orlowski, 36 Wash. 
156, 78 Pac. 792; Hansen v. Doherty, 1 
Wash. 461, 25 Pac. 297; Windt v. Ban- 
niza, 2 Wash. 147, 26 Pac. 189; Nichoson 
v. Erickson, 56 Wash. 419, 105 Pac, 836; 
Hendelman v. Kahan, 48 Wash. 549, 93 
Pac, 1074; Nettleton v. Howe, 81 Wash. 
32, 142 Pac. 450. Judgment or order: 
Anderson v. Land, 5 Wash. 493, 32 Pace. 


§ 675. Discharge of Writ. 


L. 86. 


107, 34 Am. St. Rep. 875; Williams v. 
Miller, 1 W. T. 88. Effect of decision 
denying motion: Sheppard v. Guisler, 10 
Wash. 41, 38 Pae. 739; Turpin v. Whit 
nev, 6 Wash. 61, 32 Pac. 1022, 34 Pac. 
151. 

The fact that an order of court is 
made refusing to dissolve an attachment 
does not establish the validity of suc) 
attachment as against creditors, but it 
may be attacked by the receiver: Comp- 
ton v. Schwabacher Bros. & Co., 15 Wash. 
306, 46 Pac. 338. 


If upon application it satisfactorily appears that the writ of attachment 


was improperly or irregularly issued, it must be discharged. 


$ 33; 2 H. C., § 320.] 


Effect of Dissolution: See Remington’s 
Digest, Attach., §44; Dixon v. Barnett, 3 
Wash. 645, 29 Pae. 209; Ephraim v. Kel- 
leher, 4 Wash. 243, 29 Pac. 985, 18 L. R. 
A. 604; Sloan v. Langert, 6 Wash. 26, 
32 Pac, 1015; Pennsylvania Mtg. Inv. Co. 
v. Gilbert, 18 Wash. 667, 52 Pac. 246; 
Augir v. Foresman, 23 Wash. 595, 63 
Pac. 201; Bingham v. Keylor, 25 Wash. 


[L. °86, p. 45. 


156, 64 Pac. 942; Brady v. Onffroy, 37 
Wash, 482, 79 Pac. 1004; Carstens “. 
Milo, 40 Wash. 335, 82 Pac. 410. 


Damages and Costs on Dissolution: See 
Remington’s Digest, Attach., § 45; Krav 
v. Dawson, 3 W. T. 100, 13 Pac. 66°; 
Compton v. Sehwabacher Bros. & Co., 1 
Wash. 306, 46 Pac. 338; Maxwell . 
Griffith, 20 Wash. 106, 54 Pac. 938. 
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§ 676. Return of Sheriff. 


The sheriff must return the writ of attachment with the summons, if 
issued at the same time, otherwise, within twenty days after its receipt, with 
a certificate of his proceedings indorsed thereon or attached thereto, and 
whenever an order has been made discharging or releasing an attachment 
upon real property, a certified copy of such order may be filed in the offices 
of the county auditors in which the notices of attachment have been filed, 
and be indexed in like manner. [L. ’86, p. 45, §34; 2 H. C., § 321.] 


§ 677. Liberal Construction—Amendments. 


This chapter shall be liberally construed, and the plaintiff, at any time 
when objection 1s made thereto, shall be permitted to amend any defect in 
the complaint, affidavit, bond, writ, or other proceeding; and no attachment 
shall be quashed or dismissed, or the property attached released, if the 
defect in any of the proceedings has been or can be amended so as to show 
that a legal cause for the attachment existed at the time it was issued, and 
the court shall give the plaintiff a reasonable time to perfect such defective 
proceedings. The causes for attachment shall not be stated in the alterna- 
tive. [L. 86, p. 46, § 35; 2 H. C., § 322. ] - 

Cited in 16 Wash. 127; 17 Wash. 296; An affidavit may be amended to set 
19 Wash. 557; 21 Wash. 635; 25 Wash. forth grounds unknown to plaintiff at the 


184; 40 Wash. 339. time, or subsequently discovered, if they 
A defective affidavit may be amended: existed at the time of filing the original 


Nesqually Mill Co. v. Taylor, 1 W. T. 1. writ, and a dissolution of the writ is not 
Under this section, a bond may be res judicata as to a new ground: Bingham 


amended to cover “all costs,” as required v. Keylor, 25 Wash. 156, 64 Pac. 942. 
by section 652: Roznik v. Becker, 68 
Wash. 63, 122 Pac. 593. 


§678. Power of Judge at Chambers. 


The judge of any superior court shall have power to make every order 
which, by the provisions of this chapter, may be made by the court. IL. 86, 
p. 46, § 36; 2 H. C., § 323.] 


§ 679. Sheriff, Defined Proceedings in Justices’ Courts. 


The word ‘‘sheriff,’’ as used in this chapter, is meant to apply to con- 
stables, when the proceedings are in a justice's court; and when the pro- 
ceedings are in a justice's court, the justice is to be regarded as the clerk 
of the court for all purposes herein contemplated: Provided, that nothing 
contained in this chapter shall be construed to confer upon a justice of the 
peace power to issue a writ of attachment to be served out of the county 
in which such justice shall have his office, or to confer upon a sheriff, con- 
stable, or other officer power or authority to serve a writ of attachment 
issued out of justice’s court beyond the limits of the county in which such 
justice shall have his office, except in cases provided for in section 658. 
And provided further, that nothing contained in this chapter shall be con- 
strued or held to authorize the attachment of real estate, or of any interest 
therein, under a writ of attachment issued out of any justice’s court. 
L. 86, p. 46, §37; 2 H. C., § 324.] 


See supra, §44, subd. 8, jurisdiction of justices of the peace in attachments, 
See zupra, $ 647 note. 


Cited in 71 Wash. 597, 
015 
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CHAPTER II. 
GARNISHMENTS. 


§ 680. 


Writ, Grounds for Issuance of. 


The clerks of the superior courts in the various counties in the state 
may issue writs of garnishment returnable to their respective courts in the 


following cases :— 


1. Where an original attachment has been issued in accordance with the 


statutes in relation to attachments; 


2. Where the plaintiff sues for a debt and makes affidavit that such debt 
is just, due and unpaid, and that the garnishment applied for is not sued 
out to injure either the defendant or the garnishee; 

3. Where the plaintiff has a judgment wholly or partially unsatisfied in 


the court from which he seeks to have a writ of garnishment issued. 


p. 95, §1.] 


L. 93, 


For former laws on the subject of garnishment, see 2 Hill's Code, §§ 497, 498, and 


notes to $$ 647 and 659, supra. 


Cited in 8 Wash. 537; 10 Wash. 162; 
16 Wash. 127; 17 Wash. 369; 30 Wash. 
273; 105 Wash. 677; 107 Wash. 467; 108 
Wash. 184. 


NATURE AND GROUNDS: See Rem- 
ington’s Digest, Garn., §§1—4. Nature 
and purpose of remedy: Coombs v. 
Davis, 2 W. T. 466, 7 Pac. 860; Kelly 
v. Ryan, 8 Wash. 536, 36 Pac. 478; 
Seattle Trust Co. v. Pitner, 17 Wash. 
365, 49 Pac. 505; Title Guarantee & 
Trust Co. v. Seattle Theater Co., 23 Wash. 
517, 63 Pac. 212; Tatum v. Geist, 4) 
Wash. 575, 82 Pac. 912; Continental Dis- 
tributing Co. v. Swanson, 79 Wash. 128, 
139 Pac. 865; Morris & Co. v. Canadian 
Bank of Commerce, 95 Wash. 418, 163 
Pac. 1139. 


Under this section authorizing a gar- 
nishment (1) where an original attach- 
ment has been issued, and (2) where 
plaintiff sues for a „debt,“ the term 
“debt” is not limited to sums due on 
express contract, but is as broad as the 
terin “indebtedness” in the attachment 
law, construing the statutes as in pari 
materia and tracing the history of legisla- 
tion on thesubject. State ex rel. American 


Piano Co. v. Superior Court, 105 Wash. 
676, 178 Pac. 827. 


Actions in Which Garnishment is Au- 
thorized: Rothchild Bros. v. Trewella, 36 
Wash. 679, 79 Pac. 480, 104 Am. St. Rep. 
973, 68 L. R. A. 281. 


Garnishment lies in an action to set 
aside a preference under the bankruptcy 
act, since the tort may be waived and 
the action based upon implied contract to 
repay the money obtained, the taking 
of which was a conversion: State ex rel. 
American Piano Co. v. Superior Court, 
105 Wash. 676, 178 Pac. 827. 


Return of Execution Unsatisfied: Timm 
v. Stegman, 6 Wash. 13, 32 Pac. 1004. 
Existence of or resort to other remedy: 
Gaffney v. McGrath, 23 Wash. 476, 63 
Pac. 520. 


A garnishment is merely an ancillary 
proceeding which immediately dies on 
termination of the original action: State 
ex rel. Pioneer Mining & Ditch Co. v. 
Superior Court, 108 Wash. 183, 183 Pae. 
74. 


For text treatment of “Garnishment,” 
see 12 B. C. L. 771. 


§ 680-1. Municipal Corporations Subject to After Judgment. 

Counties, cities, towns, school districts and other municipal corpora- 
tions shall be subject to garnishment in the superior and justice courts, but 
only after judgment shall have been entered against the defendant in the 


main action. [L. 15, p. 357, §1.] 
Cited in 92 Wash. 426, 429. 


§ 680-2. Enforcement Against Municipal Corporations. 
No regular judgment in garnishment shall be entered against any 


municipal corporation, but the judge of the superior court, or justice of 
the peace shall by written order command the auditing officer, or body of 
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such municipal corporation to audit and pay to the Judgment creditor the 
amount due from the garnishee to the principal defendant, not exceeding 
the amount of the judgment in the main action, whereupon the same shall 
be paid by the garnishee, provided, nothing in this act shall be construed 
toimpair the rights of defendants to claim exemptions of wages as provided 


bylaw. IL. 15, p. 357, § 2.) 
$681. Bond to be Executed. 


In the case mentioned in subdivision two of the preceding section the 
plaintiff shall execute a bond with two or more good and sufficient sureties, 
to be approved by the elerk issuing the writ, payable to the defendant in 
the suit, im double the amount of the debt elaimed therein, conditioned that 
he will prosecute his suit and pay all damages and costs that may be ad- 
judged against him for wrongfully suing out such garnishment. [L. ’93, 


p. 95, §2.] . 
“Preceding section,” refers to § 680. 


Cited in 107 Wash. 467; 108 Wash, 184. 


A writ of garnishment is properly 
quashed where it was sued out to collect 
unpaid alimony, for which there was no 
judgment in any specific amount, and the 


plaintiff failed to give any bond, as re- 
quired by this section, in case the garnish- 
ment was based on Id., § 680, subdiv. 2: 
Liebig v. Liebig, 107 Wash. 464, 182 Pac. 
605. 


§ 682. Application for Writ—Affidavit. 


Before the issuance of the writ of garnishment the plaintiff or some- 
one in his behalf shall make application therefor by affidavit, stating the 
facts authorizing the issuance of the writ, and that the plaintiff has reason 
to believe, and does believe, that the garnishee, stating his name and resi- 
dence, is indebted to the defendant, or that he has in his possession, or 
under his control, personal property or effects belonging to the defendant, 
or that the garnishee is an incorporated or joint stock company, and that 
the defendant is the owner of shares in such company or has an interest 


therein. [L. ’93, p. 95, § 3.] 
Cited in 70 Wash. 30. 


PERSONS AND PROPERTY SUBJECT 
TO GARNISHMENT: See Remington’s 
Digest, Garn., 335, 6. Corporations in 
general: Dittenhaefer v. Coeur d’Alene 
Clothing Co, 4 Wash. 519, 30 Pac. 660; 
Neufelder v. German-American Ins. Co., 
ñ Wash. 336, 33 Pac. 870, 36 Am. St. Rep. 
166, 22 L. R. A. 287. Municipal corpora- 
eene and officers: Marx v. Parker, 9 
Ta 81 37 Pac. 675, 43 Am. St. Rep. 
3 ie ex rel. Summerfield v. Tyler, 
a : 495, 45 Pac. 31, 53 Am. St. Rep. 
40 L. R. A. 207; Eureka Sandstone 
Pa, v. Pierce County, 8 Wash. 236, 35 
2 1081; Flood v. Libby, 38 Wash. 

» 30 Pac. 533, 107 Am. St. Rep. 851. 
1 Carries the necessary im- 
A n : at the act applies to officers 
aes N Cyeeés engaged in the public 
a and abrogates the common-law 

nity of officers’ salaries from gar- 


mshment: Hans 
425, 159 Pee. 388. v. Hodge, 92 Wash. 


This section subjecting the salary of 
county officers to garnishment does not 
diminish their salaries after election, in 
Violation of constitution, article XI, sec- 
tion 8: Hanson v. Hodge, 92 Wash. 425, 
159 Pac. 388. 

Property in Custody of the Law: See 
Remington’s Digest, Garn., §§ 19—21. 
In general: McAlmond v. Bevington, 23 
Wash, 315, 63 Pac. 251, 53 L. R. A. 597; 
Pierce v. Commercial Inv. Co., 30 Wash. 
272, 70 Pac. 496. 


Cash accepted by a justice of the peace 
in heu of bail, without any legal author- 
ity so to do, is not in custodia ‘legis, 
and is subject to garnishment: Kel- 
logg v. Witte, 107 Wash. 691, 182 Paec. 
570. 


Property Held by Receivers: Russell v. 
Millett, 20 Wash. 212, 55 Pac. 44. Prop- 
erty assigned for creditors: Smith v. 
Cullen, 18 Wash. 398, 51 Pac. 1049; Mer- 
win v. Fowler, 20 Wash. 587, 56 Pae. 
374; Heermans v. Blakeslee, 97 Wash. 
647, 167 Pae. 128. 
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Joint or Several Property or Rights— 
Debt Due Defendant and Others Jointly: 
See Remington's Digest, Garn., § 22; 
Moore v. Gilmore, 16 Wash. 123, 47 
Pac. 239, 58 Am. St. Rep. 20. 


INTERESTS IN PROPERTY: See Rem- 
ington’s Digest, Garn., §§ 7—12-1. Prop- 
erty leased: Drake v. Catlin, 18 Wash. 
O16, 51 Pae. 396. Property pledged: 
Hardin v. White Swan Min. & Mill. Co., 
26 Wash. 583, 67 Pae. 236; First National 
Bonk of Everett v. Neilsen, 92 Wash. 
S4, 159 Pac. 113. Rights or interests 
secured by liens: Cooms v. Davis, 2 W. 
T. 466, 7 Pac. 860; Weisbach v. Arnold, 
3 W. T. 111, 13 Pac. 417; Searle v. Bird, 
94 Wash. 21, 161 Pac. 838; Mottet v. 
Stafford, 94 Wash. 572, 162 Pac. 1001. 
Trust estates and ‚equitable claims: Mil- 
lar & Co. v. Plass, 11 Wash. 237, 39 
Pac. 956; Smith v. Gruber Lumber Co., 
81 Wash. 111, 142 Pac. 493. Interests 
under contracts in general: Kohn v. Fish- 
back, 36 Wash. 69, 78 Pac. 199, 104 Am. 
St. Rep. 941; Holford v. Trewella, 36 
Wash, 654, 79 Pac. 308. Interests under 
insurance policies: Winsor v. Melachlin, 
12 Wash. 154, 40 Pac. 727. Instruments 
and securities for payment of money and 
habilities thereon in general: Washington 
Brick, Lime & Mfg. Co. v. Traders’ Nat. 
Bank, 46 Wash. 23, 89 Paec. 157, 123 Am. 
St. Rep. 912. 


Demands not Matured and Contingent 
Liabilities: See Remington’s Digest, Garn., 
§§ 13, 14; Timm v. Stegman, 6 Wash. 13, 
32 Pace. 1004; Eureka Sandstone Co. v. 
Pierce County, 8 Wash. 236, 35 Pac. 1081; 
Barkley v. Kerfoot, 77 Wash. 556, 137 
Pae. 1046. 

DEPOSITS: See Remington's Digest, 
Garn., $$ 17, 18. Deposits in bank: Com- 
mercial Bank of Tacoma v. Chilbery, 14 
Wash. 247, 44 Pac. 264, 53 Am. St. Rep. 
Si3; Beaston v. Portland Trust & Savings 
Bank, 89 Wash. 627, 155 Pac. 162, Ann. 
Cas. 1917B, 488; Morris & Co. v. Canadian 
Bunk of Commerce, 95 Wash. 418, 163 
Pae. 1139. Capacity of depositor: Marx 
v. Parker, 9 Wash, 473, 37 Pac. 675, 43 
Am. St. Rep. 849. 

See, also, Hallock v. National Bank of 
Commerce, 110 Wash. 385, 188 Pac. 479; 
Vickers v. Machinery Warehouse & Sales 
Co.. 111 Wash. 576, 191 Pae. 869. 


Payment to Defendant by Garnishee 
Before Garnishment—By Bill, Note or 
Check: See Remington’s Digest, Garn., 
$ 14-1; Larsen v. Allan Line Steamship 
Co., 45 Wash. 406, 88 Pac. 753, 122 Am. 
St. Rep. 926, 9 L. R. A. (N. 8.) 1258. 

Ownership or Possession of Property or 
Rights: See Remington’s Digest, Garn., 
$$ 15, 16. Possession wrongfully obtained: 
Wooding v. Puget Sound Nat. Bank, 11 
Wash, 527, 40 Paec. 223. Property or 
funds held by agent, broker or factor: 
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Washington Brick, Lime & Mfg. Co. v. 
Traders’ Nat. Bank, 46 Wash. 23, 89 Pae. 
157, 123 Am. St. Rep. 912. Property in 
possession of bailee in general: Trow- 
bridge v. Spinning, 23 Wash. 48, 62 Pae. 
125, 83 Am. St. Rep. 806, 54 L. R. A. 
204. 


PROCEEDINGS TO PROC U RE: See 
Remington’s Digest, Guar., §§ 23—26. 
Jurisdiction in general — Authority of 
courts in general: Neufelder v. German 
Amer. Ins. Co., 6 Wash. 336, 33 Pac. 870. 
36 Am. St. Rep. 166, 22 L. R. A. 287: 
Neufelder v. North British ete. Ins. Co., 
10 Wash. 393, 39 Pae. 110, 45 Am. St. 
Rep. 793. Jurisdiction of person of 
garnishee—Nonresidents and foreign cor- 
porations: Neufelder v. German American 
Ins. Co., 6 Wash. 336. 33 Pac. 870, 36 
Am. St. Rep. 166, 22 L. R. A. 287. 


Jurisdietion of a nonresident garnishee 
cannot be acquired by the garnishment 
of a fund in which it was not interested, 
and a default judgment in such case 
would be invalid: Hallock v. National 
Bank of Commerce of Seattle, 110 Wash. 
385, 188 Pac. 479. 


Place of Bringing Proceedings: Title 
Guarantee & T. Co. v. Seattle Theatre 


Co., 23 Wash. 517, 63 Pac. 212. Change 
of venue: State ex rel. Wyman ete. v. 
Superior Court, 40 Wash. 443, 82 Pac. 
875, 111 Am. St. Rep. 915, 5 Ann. Cas. 
775, 2 L. R. A. (N. S.) 568. 


Garnishment of guardian for debt of 
ward. 13 Ann. Cas. 500; 11 L. B. 
A. (N. 8.) 706. 


Garnishment of funds held by ex- 
ecutors and administrators. 2 Ann 
Cas. 921; 47 L. B. A. 346. 


Garnishment of contents of safety 
deposit box. 11 A. L. B. 225; Amn. 
Cas. 1914A, 968. 


Garnishment of contents of sealed 


package or locked receptacle as 
garnishable. 41 L. R. A. (N. 8) 
764. 

Property in hands of receiver as 
garnishable. 15 Ann. Cas. 131; 26 
L. R. A. 218. 


Cars of foreign railroad as subject 
to garnishment. 2 Ann. Cas. 349; 
9 Ann. Cas. 440; 11 Ann. Cas. 910; 
64 L. R. A. 501; 16 L. R. A. (N. 
8.) 1026; I. R. A. 1915D, 838. 


Money in escrow as subject of 
garnishment. 10 A. L. R. 741. 


Seat in chamber of commerce, board 
of trade, or stock exchange as sub- 
ject to garnishment. 14 A. L. B. 
284. 

Money due only on further perform- 
ance of contract by debtor as 
subject to garnishment, 2 A. L. B. 
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$683. Writ, When and How Issued. 


When the foregoing requisites have been complied with the clerk shall 
docket the case in the name of the plaintiff as plaintiff and of the garnishee 
as defendant, and shall immediately issue a writ of garnishment directed to 
the garnishee, commanding him to appear before the court from which it is 
issued within twenty days after the service of the writ upon him, if the 
same be served upon him within the county in which the same is issued, 
or within thirty days if served in any other county in this state, and to 
answer on Oath what, if anything, he is indebted to the defendant, and was 
when such writ was served, and what personal property or effects, if any. 
of the defendant he has in his possession or under his control, or had when 
such writ was served. [L. 93, p. 96, § 4.] 


Cited in 8 Wash. 537; 23 Wash. 68; 40 Wash. 578; 79 Wash. 495. 


§ 684. Writ Against Incorporated Companies—Service. 

Where it appears from the plaintiff’s affidavit that the garnishee is an 
incorporated or joint stock company, in which the defendant is the owner 
of shares, or is interested therein, the writ of garnishment shall further 
require the garnishee to answer upon oath what number of shares, if any. 


the defendant owns in such company, or owned when such writ was served. 
L. 93, p. 96, 8 5.) 


$685. Writ, Form of. 


Said writ may be substantially in the following form: 
State of Washington, to A B, Greeting: 


Whereas, in the superior court of the State of Washington, in and for 
— county, in a certain cause wherein C D is plaintiff and E F is de- 
fendant, the plaintiff claiming an indebtedness against the said E F of 
dollars, besides interest and cost of suit, has applied for a writ of garnish- 
ment against you: 

Now, therefore, you are hereby commanded to be and appear before the 
said court within twenty days after the service upon you of this writ, if 
served within —— county, and within thirty days after the service of this 
writ upon you if served in any other county of this state, then and there 
to answer upon oath what, if anything, you are indebted to the said E F, 
and were when this writ was served upon you, and what effects, 1f any, of 
the said E F you have in your possession or under your control, and had 
when this writ was served (and if the garnishee be an incorporated or joint 
stock company, in which the defendant is alleged to be the owner of shares, 
or interested therein, then the writ shall proceed; and further, to answer 
what number of shares, if any, the said E F owns in such company, and 
owned when this writ was served upon you). [L. '93, p. 96, §6.] 


Cited in 40 Wash. 578; 79 Wash. 496. 


$686. Dating and Attestation. 


The writ of garnishment shall be dated and tested [attested] in like 
manner as the writ of attachment and the name and office address of the 
plaintiff ’s attorney shall be indorsed thereon or in case the plaintiff has no 
attorney, then the name and address of the plaintiff shall be indorsed 
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thereon and delivered by the clerk who issues it to the plaintiff or his 
attorney. [L. 93, p. 97, 8 7; L. 03, p. 91, §1.] 


§ 687. Service of Writ— Return and Proof. 


The writ of garnishment may be served by the sheriff or any constable 
of the county in which the garnishee lives or it may be served by any 
citizen of the state of Washington over the age of twenty-one years and not 
a party to the action in which it is issued in the same manner as a summons 
in an action is served. And in case such writ is served by an officer, such 
officer shall make his return thereon showing the time, place and manner 
of service and noting thereon his fees for making such service and shall sign 
his name to such return. In case such service is made by any person other 
than an officer, such person shall attach to the original writ his affidavit 
showing his qualifications to make such service and the time, place and 
manner of making service, but no fee shall be allowed for the service of such 
writ unless the same is served by an officer. [L. 93, p. 97, § 8; L. 03, p. 91. 
§ 2. ] | 


Cited in 43 Wash. 375; 79 Wash. 491. 
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WRIT OR SUMMONS AND NOTICE 
AND SERVICE: See Remington’s Digest, 
Garn., §§ 27—29. Service and levy: Madi- 
son v. Madison, 1 W. T. 60. Necessity 
und nature in general: Holford v. Tre- 
wella, 36 Wash. 654, 79 Pac. 308. Service: 
Russell v. Millett, 20 Wash. 212, 55 Pac. 
44. 


The service of a writ of garnishment 
upon a local manager of a foreign cor- 
poration is sufficient, in view of this 
section and section 226, providing for 
service upon nonresident corporations by 


§ 688. Effect of Service. 


delivery to any agent, cashier or secretary 
thereof: Frieze v. Powell, 79 Wash. 453. 
140 Pac. 690. 


The court acquires jurisdiction of non- 
resident defendants on service of sum- 
mons by publication and the garnishment 
of assigned claims, where the assignment 
was not completed by delivery and 
acceptance before the issuance of the 
garnishment: Nixon v. Hendy Machine 
Works, 51 Wash. 419, 99 Pac. 11. 

Service on foreign corporation in 

garnishment cases. 23 L. . A 
500. 


From and after the service of such writ of garnishment, it shall not be 


lawful for the garnishee to pay to the defendant any debt or to deliver to 
him any effects, nor shall the garnishee if an incorporated or joint stock 
company, in which the defendant is alleged to be the owner of shares or to 
have an interest, permit or recognize any sale or transfer of such shares or 
interest; and any such payment, delivery, sale or transfer shall be void and 
of no effect as to so much of said debt, effects, shares, or interest as may 
be necessary to satisfy the plaintiff's demand. [L. 93, p. 97, §9.] 
Cited in 23 Wash. 68; 26 Wash. 587; 40 Wash. 578; 79 Wash. 496; 98 Wash. 36. 


§ 689. Bond to Discharge Writ. 


If the defendant in the principal action, shall at any time before the 
entry of final judgment in said principal action, cause a bond to be executed 
to the plaintiff with sufficient sureties, to be approved by the officer having 
the writ of garnishment, or after the return of said writ, by the clerk of the 
court out of which said writ was issued, to the effect that he will perform 
the judgment of the court: The writ of garnishment shall, upon the filing 
of said bond with the clerk, be immediately discharged, and all proceedings 
had thereunder shall be vacated: Provided, that the garnishee shall not be 
thereby deprived from recovering any costs in said proceeding, to which 
he would otherwise be entitled under this act. [L. 03, p. 282, §1.] 
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§ 690. Answer and Service of. 
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The answer of the garnishee shall be under oath in writing and signed 
by him, and shall make true answers to the several matters inquired of in 
the writ of garnishment, and shall be served upon the plaintiff or his at- 


torney and filed with the clerk of the superior court. 


Cited in 23 Wash. 69; 79 Wash. 494; 110 
Wash. 388. 


PROCEEDINGS TO SUPPORT OR EN- 
FORCE: See Remington’s Digest, Garn., 
33 37—39. Grounds of objection and de- 
renses by garnishee—In general: Belling- 
sam Bay Boom Co. v. Brisbois, 14 Wash. 
173, 44 Pac. 153, 46 Pac. 238. Pendency 
of other proceedings: Dittenhoefer v. 
Coeur d’Alene Clothing Co., 4 Wash. 519, 
30 Pac. 660; Neufelder v. German Am. 
Ins. Co., 6 Wash. 336, 33 Pac. 870, 36 
Am. St. Rep. 166, 22 L. R. A. 287. Lim- 
itations: Wooding v. Puget Sound Nat. 
Bank, 11 Wash. 527, 40 Pac. 223. 


The statute (§ 209, supra), in regard to 
change of venue is applicable to garnish- 
ment proceedings: State ex rel. Wyman 
ete. Co. v. Superior Court, 40 Wash. 443, 
$2 Pac. 875, 111 Am. St. Rep. 915, 5 
Ann. Cas. 775, 2 L. R. A. (N. S.) 568. 

Appearance of Garnishee: See Reming- 
ton’s Digest, Garn., § 36; Dittenhoefer v. 
Coeur d'Alene Clothing Co., 4 Wash. 519, 
30 Pac. 660; Frieze v. Powell, 79 Wash. 
483, 140 Pac. 690. 

ANSWER OF GARNISHEE: See Rem- 
ington’s Digest, Garn., §§ 40-1—45. Mode 
and form: Frieze v. Powell, 79 Wash. 
453, 140 Pac. 690. 


§691. Discharge of Garnishee. 


[L. 93, p. 97, § 10. 


The sufficiency of an unsworn garnishee's 
answer can be tested only by motion 
to strike and not by motion for judgment 
on the pleadings: Hallock v. National 
Bk. of Commerce of Seattle, 110 Wash. 
385, 188 Pac. 479. 


A garnishee’s answer verified in the 
usual form sufficiently complies with this 
section, requiring the same to be under 
oath, in writing and signed: Hallock v. 
National Bank of Commerce of Seattle, 
110 Wash. 385, 188 Pac. 479. 


Requisites and Sufficiency of Disclosure: 
Timm v. Stegman, 6 Wash. 13, 32 Pae. 
1004; Trowbridge v. Spinning, 23 Wash. 
48, 62 Pac. 125, 83 Am. St. Rep. 806, 54 
L. R. A. 204. Requisites and sufficiency as 
defense: Connor v. Scott, 16 Wash. 371, 47 
Pac. 761. Amended answers: McAvoy v. 
Jennings, 39 Wash. 109, 81 Pac. 77. Con- 
clusivenesg and effect in general: Green 
v. Moore, 24 Wash. 241, 64 Pac. 151. 
Disclosure of no property: Everton v. 
Parker, 3 Wash. 331, 28 Pac. 536. 


See, also, Hallock v. National Bank of 
Commerce, 110 Wash. 385, 188 Pac. 479. 


Effect of general 


appearance by 
garnishee. 21 Ann. 


as. 1130. 


Should it appear from the answer of the garnishee that he is not in- 


debted to the defendant, and was not so indebted when the writ of garnish- 
ment was served on him, and that he has not in his possession or under his 
control any personal property or effects of the defendant, and had not when 
the writ was served; and when the garnishee is an incorporated or joint 
stock company in which the defendant is alleged to be the owner of shares 
of stock or interested therein, if it shall further appear from such answer 
that the defendant is not, and was not when the writ was served, the owner 
of any of such shares or interested in such company, and should the answer 
of the garnishee not be controverted as hereinafter provided, and within 
the time hereinafter provided, the court shall enter judgment discharging 
the garnishee. [L. 93, p. 98, § 11.) 


QUASHING, VACATING OR DISSO- 
LUTION: See Remington’s Digest, Garn., 
3$ 55—58. Grounds for quashing, vacat- 
ing, or dissolving: Prussian Nat. Ins. Co. 
v. Northwest F. & M. Ins. Co., 19 Wash. 
281, 53 Paec. 158; Sully v. Bushell, 50 
Wash. 389, 97 Pae. 445; Allen v. Allen, 
96 Wash. 689, 165 Pac. 889. 


See, also, Liebig v. Liebig, 107 Wash. 
464, 182 Pac. 605. 


Motions and Proceedings Thereon: 
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Gaffney v. McGrath, 23 Wash. 476, 63 
Pac. 520. Dissolution by causes subse- 
quent to garnishment: Wooding v. Puget 
Sound Nat. Bank, 11 Wash. 527, 40 Pac. 
223. Operation and effect: Seattle Trust 
Co. v. Pitner, 17 Wash. 365, 49 Pac. 505; 


Benjamin v. Ernst, 83 Wash. 59, 145 
Pac. 79. 


Effect upon garnishment proceedings 
of satisfaction of judgment in 
principal case. 6 Ann. Cas. 752. 
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§ 692. Judgment by Default. 


Should the garnishee fail to make answer to the writ within the time 
prescribed therein, it shall be lawful for the court, and on or after the time 
to answer such writ has expired, to render judgment by default against 
such garnishee for the full amount claimed by the plaintiff against the de- 
fendant, or in case plaintiff has a judgment against defendant, for the full 
amount of such judgment with all accruing interest and costs. [L. 93, 
p. 98, § 12.) 

_ Cited in 40 Wash. 578; 79 Wash. 496. 


§ 693. Judgment Against Garnishee, Enforcement of. 

Should it appear from the answer of the garnishee or should it be other- 
wise made to appear, as hereinafter provided, that the garnishee is indebted 
to the defendant in any amount, or was so indebted when the writ of gar- 
nishment was served, the court shall render judgment for the plaintiff 
agaiust such garnishee for the amount so admitted or found to be due to 
the defendant from the garnishee, unless such amount shall exceed the 
amount of plaintiff’s claim or demand against the defendant with interest 
and costs, in which case it shall be for the amount of. such claim or demand, 
interest and costs: Provided, however, if it shall appear from the answer 
of the garnishee and the same is not controverted, or if it shall appear from 
the trial hereinafter provided for, that the garnishee is indebted to the 
principal defendant in any sum, but that such indebtedness is not matured 
and is not due and payable, the court shall make an order requiring the 
garnishee to pay such sum into court when the same becomes due, the date 
when such payment is to be made to be specified in said order, and in default 
thereof that judgment shall be entered against the garnishee for the amount 
of such indebtedness so admitted or found due. In case the garnishee shall 
pay said sum at the time specified in said order, said payment shall operate 
as a discharge, otherwise Judgment shall be entered against him for the 
amount of such indebtedness, which judgment shall have the same force 
and effect, and be enforced in like manner as other judgments provided 
for in this chapter: Provided further, that if Judgment shall be rendered 
in favor of the principal defendant, or if any judgment rendered against 
him be satisfied prior to the date of payment specified in said order, the 
garnishee shall not be required to make the payment hereinbefore provided 
for, nor shall any judgment in such case be entered against him. [L. 93, 
p. 98, § 13.) 


Cited in 18 Wash. 318; 24 Wash. 243; 40 806, 54 L. R. A. 204; Lemagie v. Acme 
Wash. 579; 77 Wash. 557; 79 Wash. 496; Stamp Works, 98 Wash. 34, 167 Pac. 60. 
108 Wash. 185. Liability as to indebtedness to defend- 

LIABILITY OF GARNISHEE: See ant: Belond v. Rayburn, 38 Wash. 406. 
Remington’s Digest, Garn., §§32-1—36, 80 Pac. 553; Frieze v. Powell, 79 Wasb. 
Grounds and extent in general: Ford v. 483, 140 Pac. 690. Liability for interest: 
Aetna Life Ins. Co., 70 Wash. 29, 126 Bellingham Bay Boom Co. v. Brisbois, 14 
Pac. 69. Offset by payment of liens; Wash. 173, 44 Pac. 153, 46 Pac. 238. 
Puget Sound Machinery Depot v. Pear- OPERATION AND EFFECT OF 
son, 99 Wash. 362, 169 Pac. 847. Pay- GARNISHMENT OR PAYMENT: See 
ment of indebtedness after garnishment: Remington's Digest, Garn., 58 60-1—063. 
Anderson v. Garrison, 86 Wash. 307, 15¢ As between plaintiff and defendant: 
Pac. 419. Liabilities as to property of Armour v. Seixas, 80 Wash. 181, 141 
defendant: Trowbridge v. Spinning, 23 Pac. 308. As between plaintiff and gar- 
Wash. 48, 62 Pac. 125, 83 Am. St. Rep. nishee: Bellingham Bay Boom Co. v. 
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Brisbois, 14 Wash. 173, 44 Pac. 153, 46 30 Pac. 660. Transfers of property or 
Pac. 238; Merwin v. Fowler, 20 Wash. right: pending garnishment: Eidenmiller 
587, 56 Pac. 374; McAlmond v. Beving- v. Elder, 32 Wash. 605, 73 Pac. 687; 
ton, 23 Wash. 315, 63 Pac. 251, 53 L. R. DuBois Lumber Co. v. Dietderich, 97 
A. 597; 7 ex rel. Summerfield v. Wash. 1, 165 Pac. 884. 

Tyler, 14 Wash. 495, 45 Pac. 31, 53 Am. i 2 
a. oe woes . a e A 
Trust Co. v. Pitner, 17 Wash. 365, 49 n l 
Pac. 505. As between defendant and Appeal: See Remington’s Digest, Garn., 
garnishee—Voluntary or premature pay- 852; Dittenhoefer v. Coeur D'Alene 
ment: Ward v. Ward, 14 Wash. 640, 45 Clothing Co., 4 Wash. 519, 30 Pac. 660; 
Pae. 312. Effect of judgment against Seattle Trust Co. v. Pitner, 17 Wash. 
garnishee and payment Or other sa ti3- 369, 49 Pae. 505; Eidemiller V. Elder, 
faction thereof: State ex rel. Tatum v. 32 Wash. 605, 73 Pac. 687; Tatum v. 
Fitzhenry, 48 Wash. 130, 92 Pac. 898; Giest, 40 Wash. 575, 82 Pac. 912; Durk 
Wise v. Reed, 79 Wash. 134, 139 Pae. v. Scully, 41 Wash. 357, 83 Pac. 426. 


193. Effect of judgment against garnishee 

LIEN OF GARNISHMENT AND LIA- to merge or satisfy liability of 
BILITY OF GARNISHEE: See Reming- principal debtor. 47 L. B. A. 131. 
ton’s Digest, Garn., §§ 31, 32. Priorities Lien created by prosecution of gar- 
between garnishments: Dittenhoeffer v. nishment proceedings. 18 Ann. 
Coeur d’Alene Clothing Co., 4 Wash. 519, Cas. 382. 


§ 694. Execution. 


Execution may be issued on the judgment against the garnishee herein 
provided for in like manner as upon any other judgment. The amount 


made upon any such execution shall be paid by the officer executing the 


same to the clerk of the superior court from which such execution was 
issued; and in cases where judgment has been rendered against the de- 
fendant the amount made on the execution shall be applied to the satis- 
faction of the Judgment, interests and costs against the defendant. In 
case judgment has not been rendered against the defendant at the time 
execution issued against the garnishee is returned, any amount made on 
said execution shall be paid to the clerk of the court from which such execu- 
tion issued who shall retain the same until Judgment be rendered in the 
action between the plaintiff and defendant. In case judgment be rendered 
therein in favor of the plaintiff, the amount made on the execution against 
the garnishee shall be applied to the satisfaction of such judgment and the 
surplus, if any there be, shall be paid to the defendant. In case judgment 
be rendered in such action in favor of the defendant, the amount made on 
said execution against the garnishee shall be paid to the defendant. [L. 93, 
p. 99, § 14.] 
Cited in 48 Wash. 131; 95 Wash. 426. 


§695. Decree to Deliver Effects. 


Should it appear from the garnishee’s answer or otherwise that the 
garnishee has in his possession or under his control, or had when the writ 
was served any personal property or effects of the defendant liable to 
execution, the court shall render a decree requiring the garnishee to deliver 
up to the sheriff on demand such personal property or effects or so much 
of them as may be necessary to satisfy the plaintiff’s claim. In cases where 
a Judgment has been rendered in favor of the plaintiff against the defend- 
ant, such personal property or effects may be sold in like manner as any 
other property is sold upon an execution issued on said judgment. In 
cases where judgment has not been rendered in the principal action, the 
sheriff shall retain said personal property or effects in his possession until 
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. the rendition of judgment therein, and in case judgment is rendered in said 
principal action in favor of the plaintiff, said goods or effects, or sufficient 
of them to satisfy such judgment, may be sold in like manner as other 
Property is sold on execution, by virtue of an execution issuing on said 
judgment. In case judgment shall be rendered in said action against the 
plaintiff and in favor of the defendant, such effects and personal property 
shall be by the sheriff returned to the defendant: Provided, however, that 
in cases where such effects or personal property are of a perishable nature, 
or the interests of the parties will be subserved by making a sale thereof 
before judgment, the court may order a sale thereof by the sheriff in like 
manner as sales upon execution are made and the proceeds of such sale 
shall be paid to the clerk of the superior court, and like disposition shall 
be made of such proceeds at the termination of the action as would have 
been made of such personal property or effects under the provisions of this 
section, in case such sale had not been made. [L. 93, p. 100, § 15.) 


Cited in 10 Wash. 162; 18 Wash. 318; A corporation which conducts; a safe 
23 Wash. 68; 108 Wash. 185. deposit vault business by renting to in- 


Judgment Against Garnishee: Sce Rem- dividuals boxes in the vault which can 
ington’s Digest, Garn., §§53, 53-1. De- only be opened by the use of two key 
livery of property or other subject mat- one @ master key, in the possession of 
ter: Campbell v. Simpkins, 10 Wash. 160, the corporation, and the other a private 
38 Pac, 1039; Wise v. Reed, 86 Wash. key in the possession of the renter of the 
11, 149 Pac. 325. Opening and vacating: box—is subject to garnishment under 


Frieze v. Powell, 79 Wash. 483, 140 Pac. this section: See Trowbridge v. Spinning, 
690. 23 Wash. 48, 62 Pac. 125, 83 Am. St. 


See, also, Oberleitner v. Moore, 112 Rep. 806, 54 L. R. A. 204. 
Wash. 592, 192 Pac. 904. 


§ 696. Procedure on Failure of Garnishee to Surrender Effects. 


Should the garnishee adjudged to have effects or personal property of 
the defendant in his possession or under his control as provided in the [last] 
preceding article [section], fail or refuse to deliver them to the sheriff on 
such demand, the officer shall immediately make return of such failure or 
refusal, whereupon, on motion of the plaintiff, the garnishee shall be cited 
to show cause why he should not be attached for contempt of court for 
such failure or refusal, and should the garnishee fail to show some good and 
sufficient excuse for such failure and refusal, he shall be fined for such con- 
tempt and imprisoned until he shall deliver such personal property or 
effects. [L. 93, p. 101, § 16.] 


Cited in 10 Wash. 162; 32 Wash. 609. 


§ 697. Sale of Shares of Stock. 


Where the garnishee is an incorporated or joint stock company, and 
it appears by the answer or otherwise that the defendant is or was, when 
the writ of garnishment was served, the owner of any shares of stock in such 
company or any interest therein, the court shall render a decree ordering 
the sale under execution in favor of the plaintiff, against the defendant. 
of such shares or interest of the defendant in such company, or 80 much 
thereof as may be necessary to satisfy such execution. [L. ’93, p. 101, § 17. 

Cited in 26 Wash. 587. pooling agreement: Hardin v. White 
Shares may be sold on execution to the Swan Min. ete. Co., 26 Wach. 583, 67 


extent of the judgment debtor's interest, Pae. 236. 
although held either under a pledge or a 
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§ 698. Sale, How Made. | 


The sale so ordered shall be conducted in all respects as other sales of 
personal property under execution, and the sheriff making such sales shall 
execute a transfer of such shares or interest to the purchaser with a brief 


recital of the judgment of the court under which the same was sold. [L. 93, 
p. 101, § 18.} 


§ 699. Effect of Sale. 


Such sale shall be valid and effectual to pass to the purchaser all the 
right, title and interest which the defendant had in such shares of stock, or 

in such company, and the proper officers of such company shall enter such 
sale and transfer on the books of the company in the same manner as if the 
sale had been made by the defendant himself. [L. ’93, p. 101, § 19.) 


§700. Answer Controverted by Plaintiff. 


If the plaintiff should not be satisfied with the answer of the garnishee 
he may controvert the same by affidavit in writing signed by him, stating 
that he has good reason to believe and does believe that the answer of the 


garnishee is incorrect, stating in what particulars he believes the same is 
meorrect. [L. 93, p. 101, § 20.] 


102 


Cited in 11 Wash. 242; 23 Wash. 68; 30 Right of garnishee to question valid- 
Wash. 551. ity of attachment. 35 L. R. A. 
Traverse of Answer and Issues There- 769. 


on: See Remington’s Digest, Garn., § 46; 


Necessity that garnishee plead spe- 
McDaniels v. Connelly Shoe Co., 30 Wash. 


cially defense of setoff. 13 Ann. 


549, 71 Pac. 37, 94 Am. St. Rep. 889, Cas. 706. 

60 L. R. A. 947. Claims maturing after service of 
See, also, Gordon v. Hillman, 107 Wash. garnishment as subject to setoff. 

490, 182 Pac. 574; Oberleitner v. Moore, 18 Ann. Cas. 214. 


112 Wash. 592, 192 Pac. 904. 


§701. Answer Controverted by Defendant. 


The defendant may also in like manner controvert the answer of the 
garnishee. [L. 93, p. 101, § 21.] 


Cited in 51 Wash. 329. answer to the garnishment, nor any 

A elaim of a personal property exemp- claim to the exemption until after trial 
tion from moneys garnished to satisfy a in the garnishment proceedings and an- 
judgment must be made within a reason- nouncement of the judgment against the 
able time, and is waived where the garnishee: - United States Fid. & Guar. Co. 
debtor had notice of the issuance of the V. Hollenshead, 51 Wash. 326, 98 Pac. 
execution and garnishment and made novo 49. 


§ 702. Issue and Trial. 


If the answer of the garnishee is controverted, as provided in the two 
preceding sections, an issue shall be formed, under the direction of the 
court, and tried as other cases: Provided, however, no pleadings shall be 


necessary on such issue other than the affidavit of the plaintiff, the answer 


of the garnishee and the reply of the plaintiff or defendant controverting 
such answer, unless otherwise ordered by the court. [L. ’93, p. 101, § 22.] 


Cited in 11 Wash. 242; 23 Wash. 519; A garnishee’s answer that it held, as 
71 Wash. 54; 107 Wash. 492. trustee, a note belonging to the judg- 
Trial of Issues Between Plaint ment debtor for $94,777, pledged to it 
Garnishee: See Remington's — as security for $14,338, and alleging that 
Garn., $50; Title Guarantee & T. Co. v. the maker of the note claimed an offset 
Seattle Theater. 23 Wash. 517. 63 Pac, aàmounting to 870,000, is controverted, 
212, f : within this section, where the debtor 
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answered alleging fraud and_ collusion 
between the plaintiff and the maker of 
the note to obtain an unfair sale at 
publie auction to the debtor’s loss; and 
it is error to order a sale before the 
isz“e is tried and the offset of the 
maker is determined: Gordon v. Hill- 
man, 107 Wash. 490, 182 Pac. 574. 


EVIDENCE: See Remington’s Digest, 
Garn., §§ 47—49. Presumptions and bur- 
den of proof: McAlmond v. Bevington, 
23 Wash. 315, 63 Pac. 251, 53 L. R. A. 
597; Wise v. Reed, 79 Wash. 134, 139 
Pac. 753. Admissibility: Millar & Co. v. 
Plass, 11 Wash. 237, 39 Pac. 956; Freize 
v. Powell, 79 Wash. 483, 140 Pac. 690. 
Weight and sufficiency: Hardin v. White 


[TiTLz V 


Swan Min. & Mill. Co., 26 Wash. 283, 67 
Pac. 236. 

CLAIMS BY THIRD PERSONS: See 
Remington’s Digest, Garn., §§59, 60. 
Nature and form of remedy: Coombs v. 
Davis, 2 W. T. 466, 7 Pac. 860; Weis- 
bach v. Arnold, 3 W. T. 111, 13 Pae. 
417. Parties: Hardin v. White Swan 
Min. ete. Co., 26 Wash. 583, 67 Pac. 236. 

Bringing in New Parties: See Reming- 
ton’s Digest, Garn, §40; Marx v. 
Parker, 9 Wash. 473, 37 Pac. 675, 43 Am. 
St. Rep. 849; State ex rel. Nolte v. Su- 
perior Court, 15 Wash. 500, 46 Pae. 1031; 
Moore v. Gilmore, 16 Wash. 123, 47 Pac. 
239, 58 Am. St. Rep. 20; Mottet v. 
Stafford, 94 Wash. 572, 162 Pac. 1001. 


§ 703. Exemption of Wages and Family Necessaries. 

Current wages or salary to the amount of one hundred dollars ($100) 
for personal services rendered by any person having a family dependent 
upon him for support, shall be exempt from garnishment, and where it 
appears upon the trial, or by answer of the garnishee, when not contro- 
verted as hereinafter provided, that the garnishee is indebted to the de- 
fendant for such current wages or salary for an amount not exceeding one 
hundred dollars ($100), the garnishee shall be discharged as to such indebt- 
edness: Provided, that if the garnishment be founded upon a debt for actual 
necessaries furnished to the defendant or his family or his dependents, no 
exemption shall be allowed in excess of ten dollars ($10) out of each week's 
wages or salary, whether said wages or salary are paid, or to be paid, weekly, 
bi-weekly, monthly or at other intervals, and whether there be due the de- 
fendant wages for one week or a longer period: Provided, however, that 
said exemption shall in no event be allowed out of wages or salary for a 
longer period than four (4) consecutive weeks: And provided further, that 
no money due or earned as wages or salary shall be exempt from garnish- 
ment in lieu of any other property. The provisions of this section shall 
apply to actions in the superior court or before justice of the peace, and 
shall govern exemption of wages or salary to the exclusion of all other 
statutes or parts of statutes. [L. ’07, p. 477, §1. Cf. L. 93, p. 102, § 23; 
L. ’97, p. 24, §1; L. 701, p. 294, § 1. 

See supra, § 563, specification of exempt property. 
See supra, § 564, property not exempt from wages of clerks, laborers, ete. 
Cited in 79 Wash. 497; 80 Wash. 359, Laborers whose earnings are exempt 
363; 98 Wash. 36. from attachment or garnishment. 
This section is not unconstitutional in 18 L. B. A. 309. 
that its title faile to refer to § 563, of Amount of wages exempt from suc- 
the general exemption law: Creditors’ Col- cessive garnishments. L. BI A. 
lection Ass'n v. Bisbee, 80 Wash. 358, 141 1917D, 899. 
Pac. 886. 
§ 704. Costs and Attorney's Fees. 

Where the garnishee is discharged upon his answer, the costs of the 
proceeding, including a reasonable compensation to the garnishee for at- 
torney’s fees, shall be taxed against the plaintiff; where the answer of the 
garnishee has not been eontroverted and the garnishee is held thereon such 
costs shall be taxed against the defendant and included in the judgment. 
Where the answer is controverted the costs shall abide the issue of such 
contest. [L. 793, p. 102, § 24.] 
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Cited in 43 Wash. 178; 91 Wash. 112; 174; Puget Sound Iron & Steel Works v. 
96 Wash. 697. First International Bank, 91 Wash. 199, 
Costs and Attorney’s Fees: See Rem- 157 Pac. 212; Allen v. Allen, 96 Wash. 
ington's Digest, Garn., §54; Kelly v. 689, 165 Pac. 889. 
Rvan, 8 Wash. 536, 36 Pac. 478; Durk v. See, also, Oberleitner v. Moore, 112 
Scully, 41 Wash. 357, 83 Pac. 426; White- Wash. 592, 192 Pac. 904. 
house v. Nelson, 43 Wash. 174, 86 Paec. 


§ 705. Answer —Sufflciency Against Defendant. 


It shall be a sufficient answer to any claim of the defendant against the 
garnishee founded on any indebtedness of such garnishee or on the pos- 
session by him of any personal property or effects, or where the garnishee 
is an incorporated or joint stock company, in which the defendant was the 
owner of shares of stock or other interest therein for the garnishee to show 
that such indebtedness was paid or such effects delivered, or such shares 
of stock or other interest in such company were sold under the judgment 


of the court in accordance with the provisions of this chapter. IL. 93, 
p. 102, § 25. } 


Cited in 67 Wash. 493. 


§706. Provisions Inapplicable to Justices of the Peace. 


The provisions of this chapter shall not apply to actions and proceed- 
ings before justices of the peace, but garnishments shall be made in such 


actions and proceedings in the manner now provided by existing laws. 
[L. 93, p. 102, § 26. | 


CHAPTER III. 
CLAIM AND DELIVERY (REPLEVIN), 
§ 707. Plaintiff may Claim Immediate Delivery. | | 
The plaintiff in an action to recover the possession of personal property 
may, at the time of issuing the summons, or at any time before answer, 


claim the immediate delivery of such property as herein provided. [L. ’54, 
p. 150, § 100; L. 69, p. 35, § 140; Cd. 81, § 142; 2 H. C., § 255.} 


Cited in 10 Wash. 227; 21 Wash. 95; Title and Right to Possession of Plain- 
o4 Wash. 669; 70 Wash. 687. tiff— Title, in General: See Remington’; 

RIGHT OF ACTION AND DEFENSES Digest, Replev., §§6, 9; Silsby v. Ald- 
Nature and Scope of Remedy: See ridge, 1 Wash. 117, 23 Pac. 836; Say- 
Remington’s Digest, Replev., §1; Scott ward v. Nunan, 6 Wash. 87, 32 Pac. 
v. McGraw, 3 Wash. 675, 29 Pac. 260; 1022; Kerron v. North Pacific Lumber 
Chapin v. Bokee, 4 Wash. 1, 29 Pac. 926; etc. Co., 1 Wash. 241, 24 Pae. 445; 
Meeker v. John3on, 3 Wash. 247, 28 Bancroft-Whitney Co. v. Gowan, 24 
Pac, 542. haon = 63 rhage! 1111; Reynolds v. 

Property Subject to Replevin: See Rem- exter Horton o, 2 Wash. 185, 26 
ington's Digest A dl 58 2—4. Per- Pac. 221; Carney v. Simpson, 15 Wash. 
sonalty: Page v. Uriek, 31 Wash. 601, 227, 46 Pac. 233; Pacific Lounge ete. Co. 
79 Pae, 454, 96 Am. St. Rep. 924; Hen- V. Rudebeck, 15 Wash. 336, 46 Pac. 392. 
nig v. Claussen Brewing Assn., 44 Wash. See, also, Hays v. Bashor, 108 Wash. 
116, 86 Pac. 1134. Property attached to 491, 185 Pac. 814. 


or severed from realty: Laurendeau v. Tenant ; 
Fugelli, 5 Wash. 632, 39 Pac. 466; 8 in Common: Vermont L. & T. 


: ; Co. v. di ; 
Churchill v. Ackerman, 22 Wash. 227, 60 o. v. Cardin, 19 Wash. 304, 53 Pac. 164. 


Pac. 406; Clarke v. Clyde, 25 Wash. 661, _ Bight to Possession: See Remington's 
66 Pae. 46; Myers v. Gerhart, 54 Wash. Digest, Replev., $7; Sires v. Newton, 1 
657, 103 Pac, 1114. Property taken W. T. 356; Laurendeau v. Fugelli, 5 
under exeeution: Scott v. McGraw, 3 Wash. 94, 31 Pac. 421; Laurendeau v. 
Wash. 675, 29 Pae. 260; Nasser v. Gas- Fugelli, 5 Wash. 632, 32 Pac. 466; Coev 
ton, 70 Wash. 685, 127 Pac. 470. V. Low, 36 Wash. 10, 77 Paec. 1077; 
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Carabin v. Wilhelm, 87 Wash. 52, 151 
Pac. 87. 


Strength of Plaintiff’s Title as Basis of 
Recovery: See Remington’s Digest, 
Replev., §8; Second Nat. Bank of Colfax, 
v. Hatch, 24 Wash. 421, 64 Pac. 727; 
Carabin v. Wilhelm, 87 Wash. 52, 151 
Pac. 87. 

Possession of Defendant: See Reming- 
ton’s Digest, Replev., §§ 10, 11; Lauren- 
deau v. Fugelli, 5 Wash. 632, 32 Pace. 
466; Harris v. Hayfield, 5 Wash. 230, 31 
Pac. 601; Dow v. Dempsey, 21 Wash. 86, 
57 Pac. 355; Andrews v. Hoeslich, 47 
Wash, 220, 91 Pac. 772, 125 Am. St. Rep. 
896, 14 Ann. Cas. 1118, 18 L. R. A. 
(N. S.) 1265. 

Conditions Precedent: See Remington’s 
Digest, Replev., §§ 12, 13; Tender: Moran 
Bros. Co. v. Northern Pac. R. Co., 19 
Wash. 266, 53 Pac. 49, 1101; Andrews v. 
Hoeslich, 47 Wash. 220, 91 Pac. 772, 125 
Am. St. Rep. 896, 14 Ann. Cas. 1118, 18 
L. R. A. (N. S.) 1265. Demand: Seattle 
National Bank v. Meerwaldt, 8 Wash. 
630, 36 Pac. 763; Standard Furniture Co. 
v. Anderson, 38 Wash. 582, 80 Pac. 813; 
Armour v. Seixas, 80 Wash. 181, 141 Pac. 
308. 


DEFENSES: See Remington’s Digest, 
Replev., 55 14, 15. Title of 
Rumpf v. Barto, 10 Wash. 382, 38 Pac. 
1129; Benney v. Clein, 15 Wash. 581, 
46 Pac. 1037; Masterson v. Union Bank 
& Trust Co., 86 Wash. 60, 150 Pac. 1126, 
L. R. A. 1918A, 531. Pendency of other 
action or proceeding: Carney v. Simpson, 
15 Wash. 227, 46 Pac. 233. 


Persons Entitled to Sue: See Reming- 
ton’s Digest, Replev., 3 16; Scott v. 
McGraw, 3 Wash. 675, 29 Pac. 26); Page 
v. Urick, 31 Wash. 601, 72 Pac. 454, 96 
Am. St. Rep. 924; Meyers v. Gerhart, 54 
Wash. 657, 103 Pac. 1114. 


Persons Against Whom Replevin may 
be Brought: See Remington's Digest, 
Replev., § 17; Pacific Lounge ete. Co. v. 
Rudebeck, 15 Wash, 336, 46 Pac. 392; 
Rumpf v. Barto, 10 Wash. 382, 38 Pac. 
1129; American Packing Co. v. Luketa, 
98 Wash. 6, 167 Pac. 87. 

Parties Defendant: See Remington's 
Digest, Replev., §15; Scott v. McGraw, 
3 Wash. 675, 29 Pac. 260; Seattle Nat. 
Bank v. Meerwaldt, 8 Wash. 630, 36 
Pac. 763. 

Issues, Proof and Variance: See Rem- 
ington’s Digest, Replev., § 26; Laurendeau 
v. Fugelli, 1 Wash. 599, 21 Pac. 29; 
Standard Gold Mining Co. v. Byers, 31 
Wash. 100, 71 Pac. 766. 

Evidence Admissible Under General 
Issue or General Denial: See Remington’s 
Digest, Replev., § 27; Chamberlin v. 
Winn, 1 Wash. 501, 20 Pac, 780; Cham- 
berlin v. Winn, 1 Wash. 259, 24 Pac. 
446; Kerron v. North Pac. L. & Mfg. 
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Co., 1 Wash. 241, 24 Pac. 445; Harver 
v. Ivory, 35 Wash. 397, 77 Pae. 725; 
Coey v. Low, 36 Wash. 10, 77 Pac. 1077; 
Shine v. Culver, 42 Wash. 484, 85 Pac. 
271. 

Variance: See Remington’s Digest, 
Replev., § 28; Silsby v. Aldridge, 1 Wash. 
117, 23 Pac. 836; Kerron v. North Pae. 
ete. Mfg. Co., 1 Wash. 241, 24 Pac. 445; 
Dow v. Dempsey, 21 Wash. 86, 57 Pac. 
355; Meyers v. Gerhart, 54 Wash. 657, 
103 Pac. 1114. 


See, also, Peterson v. Woolery, 9 Wasb. 
390, 37 Pac. 416. 


Presumptions and Burden of Proof— 
Title and Right to Possession: See Rem- 
ington’3 Digest, Replev., §§ 29, 30; Peter- 
son v. Woolery, 9 Wash. 390, 37 Paec. 416; 
Johnston v. McCart, 24 Wash. 19, 63 Pac. 
1121; Dodd & Co. v. Williams-Smithson 
Co., 27 Wash. 89, 67 Pac. 382; Moore v. 
Marsh, 59 Wash. 151, 109 Pac. 656. 

EVIDENCE: See Remington's Digest, 
Replev., §§ 31—33. Admissibility of evi- 
dence: Goodyear Rubber Co. v. Schreiber, 
29 Wash. 94, 69 Pac. 648; Shine v. Cul- 
ver, 42 Wash. 484, 85 Pac. 271; Ware- 
hime v. Schweitzer, 51 Wash. 299, 98 
Pac. 747. Value of property and dam- 
ages: Levy v. Sheehan, 3 Wash. 420, 
28 Pac. 748; Glass v. Buttner, 39 Wash. 
296, 81 Pac. 699; Armour v. Seixas, 80 
Wash. 181, 141 Pac. 308. Title and 
right of possession in general: Marsh v. 
Wade, 1 Wash. 538, 20 Pac. 578. 


Weight and Sufficiency of Evidence: 
See Remington's Digest, Replev., §§ 34, 
35. In general: Kehoe v. McConaghr, 
29 Wash. 175, 69 Pac. 742; Goodyear 
Rubber Co. v. Schreiber, 29 Wash. 94, 
69 Pac. 648; Fries v. Lockwood, 64 Wash. 
221, 116 Pac. 640; Winton Motor Car- 
riage Co. v. Blomberg, 84 Wash. 451, 147 
Pae. 21. 


See, also, Pacific Exploitation Co. v. 
Strickland, 110 Wash. 646, 188 Pac. 766. 


Title and Right to Possession: Dodd & 
Co. v. Williams-Smithson Co., 27 Wash. 
89, 67 Paec. 352; Hyde v. Clausin, 82 
Wash. 218, 144 Pac. 50; Masterson v. 
Union Bank & Trust Co., 86 Wash. 560, 
150 Pac. 1126, L. R. A. 1918A, 53l; 
American Packing Co. v. Luketa, 98 
Wazh. 6, 167 Pac. 87; Hartford v. Stout, 
102 Wash. 241, 172 Pac. 1168. 


See, also, Kulzer v. Simonton, 41 Wash. 
587, 84 Pac. 582. 


Damages — Measure and Amount 
Awarded: See Remington's Digest, 
Replev., § 36; Doe v. Tenino Coal & Iron 
Co., 43 Wash. 523, 86 Pac. 938; Mac- 
Kenzie v. Steeves, 97 Wash. 17, 167 Pac. 
50. See, also, Esmond v. Richards, 112 
Wash. 641, 192 Pae. 917. 


Instructions: See Remington's Digest, 
Replev., §§ 38—41. In general: Carstens 
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v. Earles, 26 Wash. 676, 67 Pac. 404; 
Eicholtz v. Holmes, 8 Wash. 71, 35 Pac. 
607; Lillie v. Shaw, 22 Wash. 234, 60 
Pae. 406. Demand: Dow v. Dempey, 
21 Wash. 86, 57 Pac. 355; Carstens v. 
Earles, 26 Wash. 676, 67 Pac. 404. Title 
and right to possession: Chamberlin v. 


Winn, 1 Wash. 501, 20 Pac. 780; Cham- 


berlin v. Winn, 1 Wash. 259, 24 Pac. 446; 
Lillie v. Shaw, 22 Wash. 234, 60 Pac. 406. 
Detention of property: Chamberlin v. 
Winn, 1 Wash. 501, 20 Pac. 780; Cham- 
berlin v. Winn, 1 Wash. 259, 24 Pac. 446. 


New Trial: See Remington’s Digest, 
Replev., §43; Casey v. Malidore, 19 
Wash. 279, 53 Pac. 60; Harvey v. Ivory, 
35 Wash. 397, 77 Pac. 725. 


Appeal and Error: See Remington’s Di- 
gest, Replev., §§52—54. In general: 
Freeburger v. Caldwell, 5 Wash. 769, 32 
Pac. 732; Graves v. Thompson, 35 Wash. 
282, 77 Pac. 384; First Nat. Bank of 
Aberdeen v. Carter, 10 Wash. 11, 38 
Pac. 877. 
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Presentation and Reservation in Lower 
Court of Grounds of Review: Rawson v. 
Ellsworth, 13 Wash. 667, 43 Pac. 934. 
Review of questions of fact, verdicts and 
findings: Second Nat. Bank of Colfax 
v. Hatch, 24 Wash. 421, 64 Pac. 727. 

For text treatment of “Replevin,” see 
23 R. C. L. 850. 


Neceszity and sufficiency of allega- 
tion in complaint in replevin as to 
ownership and right of possession 
of property. 11 Ann. Cas. 1150; 
Ann. Cas. 1912A, 333. 

Voluntary dismissal of replevin ac- 
tion by plaintiff as affecting de- 
fendant’3 right to judgment for 
the return or value of the prop- 
erty. 2 A. L. R. 200. 


Right to damages as distinguished 
from interest for loss of use of 
property taken in replevin. 6 A. 
L. R. 478. 

Right to recover property held by 
public authorities as evidence for 


See, also, Hartford v. Stout, 105 Wash. 
46, 177 Pac. 666. l 


use in a criminal trial. 11 A. L. 
R. 681; 13 A. L. B. 1168. 


§ 708. Affidavit for Delivery. 


When a delivery is claimed, an affidavit shall be made by the plain- 
tiff, or by someone in its behalf, showing, — | l 

1. That the plaintiff is the owner of the property claimed (particularly 

describing it), or 1s lawfully entitled to the possession thereof, by vir- 


tue of a special property therein, the facts in respect to which shall be 
set forth; 


2. That the property is wrongfully detained by defendant; 

3. That the same has not been taken for a tax, assessment, or fine 
pursuant to a statute, or seized under an execution or attachment 
against the property of the plaintiff, or if so seized, that it is by law 
exempt from such seizure; and | 


4. The actual value of the property. [Cf. L. 54, p. 150, §101; L. ’69, 
p. 39, §141; Cd. 81, § 143; 2 H. C., § 256.] 


Cited in 3 Wash. 678, 21 Wash. 95; 54 Title and Right to Possession of Plain- 
Wash. 669; 70 Wash. 688; 73 Wash. 404. tiff: Freeburger v. Caldwell, 5 Wash. 

PLEADING AND EVIDENCE — Com- 769, 32 Pac. 732; Brookman v. State Ins. 
plaint: See Remington’s Digest, Replev., Co., 15 Wash. 29, 45 Pac. 655, 46 Pac. 
$$ 21—24. Form and requisites in gen- 243. Description and value of property: 
eral: Phillipos v. Mihran, 38 Wash. 402, Hall v. Law Guarantee & T. Soc., 22 
80 Pac. 527; Gourley v. Smith, 78 Wash. Wash. 305, 60 Pac. 643, 79 Am. St. Rep. 
286, 130 Pac. 58. Venue: Stiles v. 935; Casey v. Malidore, 19 Wash. 279, 
James, 9 W. T, 194, 2 Pac. 188; Standard 53 Pac. 50; Winton Motor Carriage Co. 
Furniture Co. v. Anderson, 38 Wash. 582, v. Blomberg, 84 Wash. 451, 147 Pac. 21. 


80 Pac. 813, Necessity and sufficiency of officer's 

See, also, Pacific Exploitation Co. v. jurat or certificate to affidavit for 
Strickland, 110 Wash. 646, 188 Pac. 766; replevin. 1 A. L. R. 1568. 
Western Farquhar Mach. Co. v. Pierce, 
108 Wash. 621, 185 Pac. 570. 


$709. Bond—Service of Bond and Affidavit. 


Upon the receipt of the affidavit, and a bond to the defendant, ex- 


ecuted by one or more sufficient sureties, approved by the sheriff, to the 
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effect that they are bound in double the value of the property as stated 
in the affidavit, for the prosecution of the action, for the return of the 
property to the defendant, if return thereof be adjudged, and for the 
payment to him of such sum as may for any cause be recovered against 
the plaintiff, the sheriff shall forthwith take the property described in the 
affidavit, if it be in the possession of the defendant or his agent, and 
retain it in his custody. Ile shall also, without delay, serve on the 
defendant a copy of the affidavit and bond by delivering the same to 
him personally, if he can be found, or his agent, from whose possession 
the property is taken; or if neither can be found, by leaving them at 
the usual place of abode of either, with some person of suitable age 
and discretion; or if neither have any known place of abode, by putting 
them in the postoffice, directed to the defendant, at the postoffice nearest 
his place of residence. [Cf. L. 54, p. 150, § 102; L. 69, p. 35, § 14; 
Cd. 781, 8 144; 2 H. C., § 257. 
5 in 32 Wash. 553; 73 Wash. 404, 
407. 

Proceedings: See Remington’s Digest, 
Replev., §§ 19, 19-1. Mode and course of 
proceeding: Eidson v. Woolery, 10 Wash. 


225, 38 Pac. 1025. Service of summons 
or other process in action: 


Bover v. Fowler, 1 W. T. 101; Meigs v. 
Keach, 1 W. T. 305. Discharge of sure- 
ties: Rinear v. Skinner, 20 Wash. 541, 
56 Pac. 24. Impossibility of performing 
condition: Arthur v. Sherman, 11 Wash. 
254, 39 Pae. 670. Extent of liability: 


Hoffman v. Boyer v. Fowler, 1 W. T. 101; Rinear v. 


Spokane Jobbers’ Assn., 54 Wash. 179, Skinner, 20 Wash. 541, 56 Pae. 24. 
102 Pae. 1045. Actions: See Remington's Digest. 
LIABILITIES ON BONDS AND Replev., §§ 61—63. Pleading: Meigs v. 


UNDERTAKINGS: See Remington’ Di- Keach, 1 W. T. 305. 


gest, Replev., 38 55—60. 

Accrual or Release of Liability by 
Breach or Fulfillment of Conditions: 
Hover v. Fowler, I W. T. 101; Ihrig v. 


See, also, Western Farquhar Mach. Co. 
v. Pierce, 113 Wash. 141, 193 Pac. 708. 


Evidence: Hallidie Machinery Co. V. 
Whidbey Island Sand & Gravel Co., 73 


Bussell. 68 Wash. 70, 122 Pac. 608, L. R. Wash. 403, 131 Pac. 1156, 45 L. R. A. 


A, 1917A, 1188. (N. S.) 40. Damages: Meigs v. Keach, 1 
Failure to Prosecute Replevin Action: W. T. 305. 


§ 710. Objections to Bond—Justification of Sureties. 

The defendant may, within three days after the service of a copy 
of the affidavit and bond, give notice to the sheriff that he excepts to 
the sufficiency of the sureties; if he fail to do so he shall be deemed 
to have waived all objections to them. When the defendant excepts, 
the sureties shall Justify on notice in like manner as bail on arrest. 
and the sheriff shall be responsible for the sufficiency of the sureties 
until the objection to them is either waived as above provided, or 
until they shall justify, or new sureties shall be substituted and justify. 
If the defendant except to the sureties, he cannot reclaim the property, 
as provided in the next section. [Cf. L. 54, p. 150, § 103; L. ’69, p. 36, 
§ 143; Cd. 81, § 145; 2 H. C., § 258. 

Cited in 70 Wash. 688. 


8711. Redelivery Bond. 


At any time before the delivery of the property to the plaintiff, 
the defendant may, if he do not except to the sureties of the plaintiff, 
require the return thereof, upon giving to the sheriff a bond, executed 
by one or more sufficient sureties, to the effect that they are bound in 
double the value of the property, as stated in the affidavit of the plaintif, 
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for the delivery thereof to the plaintiff, if such delivery be adjudged, 
and for the payment to him of such sum as may, for any cause, be re- 
covered against the defendant. If a return of the property be not so 
required within three days after the taking and service of notice to the 
defendant, it shall be delivered to the plaintiff, except as provided in 


section 716. 
§ 146; 2 H. C., § 259.) 

Cited in 32 Wash. 553; 70 Wash. 688; 
73 Wash. 404, 407. 


Proceedings for Redelivery of Property . 
to Defendant—Redelivery and Effect: 


See Remington’s Digest, Replev., § 20; 
Arthur v. Sherman, 11 Wash. 254, 39 
Pace, 670. 


The plaintiff in replevin is entitled to 
its return in substantially as good con- 
dition as when delivered to the defend- 
ant, under this section, although the 
statute does not in terms require its 
return in such condition; in view of 
section 434, authorizing either party to 
insist upon a judgment in the alternative: 
Hallidie Machinery Co. v. Whidbey Is- 
land Sand & Gravel Co., 73 Wash. 493, 
131 Pac. 1156, 45 L. R. A. (N. S.) 40. 


[Cf. L. 54, p. 151, § 104; L. 69, 


p. 36, § 144; Cd. 81, 


Plea or Answer in General: See Rem- 
ington’s Digest, Replev., § 25; Seattle 
Nat. Bank v. Meerwaldt, 8 Wash. 630, 
36 Pac. 763; Munson v. Baldwin, 88 
Wash. 379, 153 Pac. 338. 


Cross-complaint and Answer Thereto: 
See Remington’s Digest, Replev., § 25-1; 
Grote-Rankin Co. v. Brownell, 76 Wash. 
335, 136 Pac. 145. 

Liability on Redelivery Bonds 
Undertakings: See Remington’s Digest, 
Replev., §57; Arthur v. Sherman, 11 
Wash. 254, 39 Pac. 670; Hallidie Machin- 
ery Co. v. Whidbey Island Sand & Gravel 
Co., 73 Wash. 403, 131 Pac. 1156, 45 
L. R. A. (N. S.) 40. 


or 


§712. Justification of Defendant’s Sureties. 


The defendant’s sureties, upon 


a notice to the plaintiff or his 


attorney of not less than two nor more than six days, shall justify in 


the same manner as bail upon arrest 


; upon such justification, the sheriff 


shall deliver the property to the defendant. The sheriff shall be re- 
sponsible for the defendant’s sureties until they justify, or until justi- 
fication is completed or expressly waived, and may retain the property 
until that time; but if they, or others in their place, fail to justify at 
the time and place appointed, he shall deliver the property to the 


plaintiff. 
2 H. C., § 260.) 


Cited in 14 Wash. 46. 


Under this section it is not necessary 
in an action against the sheriff for 
failure to take a good bond, to plead and 
prove the value of the property released 
by him, but he is liable for the value 
of the property as determined in the 


9713. Qualifications of Sureties. 


Cf. L. 54, p. 151, § 105; L. 69, p. 36, § 145; Cd. 81, § 147 


prior proceeding in which the bond has 


been given: Magnus v. Woolery, 14 
Wash, 43, 44 Pac. 130. 
Plaintiff’s undertaking in replevin 


as inuring to benefit of third per- 
son adjudged to be entitled to the 
property. Ann. Cas. 1913D, 1106. 


The qualification of sureties and their justification shall be as 


prescribed in respect to bail upon an order of arrest. 
$ 106; Cd. 81, § 148; 2 H. C., § 261.] 


[L. 54, p. 151, 


$714. Buildings may be Broken Open. 
If the property, or any part thereof, be concealed in the building 


or inelosure, the sheriff shall publicly demand its delivery. 


If it be 


not delivered, he shall cause the building or inclosure to be broken open, 
and take the property into his possession, and if necessary, he may 
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eall to his aid the power of his county. 


§ 149; 2 H. C., § 262.] 
Cited in 44 Wash. 516. 
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[L. 54, p. 151, § 107; Cd. 81, 


§ 715. Sheriff must Safely Keep Property. 

When the sheriff shall have taken the property as herein provided. 
he shall keep it in a secure place, and deliver it to the party entitled 
thereto, upon receiving his lawful fees for taking and his necessary 


expenses for keeping the same. 
2 H. C., § 263.] 


L. 54, p. 151, § 108; Cd. 81, § 150; 


§ 716. Claims by Third Person — Proceedings. 

If the property taken be claimed by any other person than the 
defendant or his agent, and such person make affidavit of his title 
thereto, or his right to the possession thereof, stating the grounds of such 
title or right, and serve the same upon the sheriff before the delivery 
of the property to the plaintiff, the sheriff shall not be bound to keep 
the property or deliver it to the plaintiff, unless the plaintiff, on demand 
[of him or his agent], indemnify the sheriff against such claim by a 
bond, executed by two sufficient sureties, accompanied by their aff- 
davits that they are each worth double the value of the property as 
specified in the affidavit of plaintiff, over and above their debts and 
liabilities, exclusive of property exempt from execution, and freeholders 
or householders of the county; and no claim to such property by any 
other person than the defendant or his agent shall be valid against the 
sheriff, unless made as aforesaid; and notwithstanding such claim, when 
so made, he may retain the property a reasonable time to demand 


such indemnity. 
Cited in 70 Wash. 687, 688. 


$717. Return of Sheriff. 


L. 54, p. 151, § 109; Cd. 81, § 151; 2 H. C., § 264. 


The sheriff shall file the affidavit, with the proceedings thereon, 
with the clerk of the court in which the action is pending within twenty 


days after taking the property mentioned therein. [Cf. L. 


54, p. 152, 


§ 110; Cd. 81, § 152; L. 91, p. 72, § 1; 2 H. C., § 265.) 


CHAPTER IV. 
INJUNCTIONS. 


§718. By Whom Granted. 


Restraining orders and injunctions may be granted by the superior 


court. or by any judge thereof. 
2 H. C., § 266.) 


That portion of this section as origi- 
nally enacted providing for the granting 
of injunctions by judges of the supreme 
court is omitted as abrogated by $4, 
erticle IV, of the constitution. 

The words “injunction” and “restrain- 
ing order,“ as used in this chapter, are 
to be taken as substantially synonymous. 
The terms permit the court to put its 


[L. 54, p. 152, § 111; Cd. 81, 8 153 


order in the shape of a formal in june- 
tion, or it may issue simply an order 
restraining the act3 complained of: State 
ex rel. Miller v. Lichtenberg, 4 Wash. 
407, 30 Pac. 716. 


Although the legislature may not, by 
express enactment, have declared the 
commission of certain acts illegal, a 
statute empowering the courts to restrain 
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Karasek v. Peier, 22 Wash. 419, 61 Pac. 
33, 50 L. R. A. 345. 


For text treatment of 
see 14 R. C. L. 298. 


by injunction the commission of 3uch 
acts would not be unconstitutional on 
that ground, inasmuch as a law authoriz- 
ing the enjoining of an act is equivalent 
to declaring that such act is illegal: 


§719. Grounds for Injunctions. 


When it appears by the complaint that the plaintiff is entitled 
to the relief demanded, and the relief, or any part thereof, consists in 
restraining the commission or continuance of some act the commission 
or continuance of which during the litigation would produce great 
injury to the plaintiff; or. when, during the litigation, it appears that the 
defendant is doing, or threatens [threatened], or is about to do, or is pro- 
curing, or is suffering some act to be done, in violation of the plaintiff’s 
rights respecting the subject of the action, tending to render the Judgment 
ineffectual; or where such relief, or any part thereof, consists in re- 
straining proceedings upon any final order or judgment, —an injunction 
may be granted to restrain such act or proceedings until the further order 
of the court, which may afterwards be dissolved or modified upon motion. 
And where it appears, in the complaint, at the commencement of the 
action, or during the pendency thereof, by affidavit, that the defendant 
threatens or is about to remove or dispose of his property with intent 
to defraud his creditors, a temporary injunction may be granted to 
restrain the removal or disposition of his property. [L. 54, p. 152, § 112 
Cd. 81, § 154; 2 H. C., § 267.) 


Cited in 18 Wash. 86; 43 Wash. 326; 
69 Wash. 557. 


NATURE AND FORM OF REMEDY: 


“Injunction,” 


23 Wash. 542, 63 Pac. 263; Silver v. 
Washington Inv. Co., 65 Wash. 541, 118 
Pac. 748; Davies v. Seattle, 67 Wash. 


general: State ex rel. Miller v. Lichten- Co,’ v, Fishback, “se Wash. * 9 : = 
berg, 4 Wash. 407, 39 Pac. 716; Spokane v. N ö 18, ash. ' 


169 Pac. 24. Recovery of damages: 
Rockford Watch Co. v. Rumpf, 12 Wash. 
647, 42 Pae. 213; Lawrence v. Times 
Printing Co., 22 Wash. 482, 61 Pac. 166; 


Amsterdamsch Trustees Kantoor, 18 Wash. 
81, 50 Pac. 1088. Statute authorizing 
not unconstitutional: Karasek v. Peier, 
22 Wash. 419, 61 Pac. 33, 50 L. R. A. 


345. Preventive and protective remedy: 
Preston-Parton Mill Co. v. Dexter Horton 
& Co., 22 Wash. 236, 60 Pac. 412, 79 
Am. St. Rep. 928. 

GROUNDS OF RELIEF: See Reming- 
tons Digest, Inj., §§ 4, 5. Injury sus- 
tained or anticipated: Tacoma v. Bridges, 
25 Wash. 221, 65 Pac. 186; Winsor v. 
Hanson, 40 Wash. 423, 82 Pac. 710. 
Substantial character of right or of ìn- 
jury: Tift Co. v. State Medical Institute, 
53 Wash. 365, 101 Pac. 1081. Irreparable 
injury: Wintermute v. Tacoma L. & W. 


Co., 3 Wash. 727, 29 Pac. 444; Morse 
v. 0 Connell, 7 Wash. 117, 34 Pac. 426; 
gel Watch Co. v. Rumpf, 12 Wash. 
, 42 Pac. 213. 
ine of Remedy at Law: See 
Remington’s Digest, Inj., 55 6—9. In 
ķeneral: Wilkes v. Hunt, 4 Wash. 100, 


29 Pac. 830; Spokane v. 1 
Trustees Kontoor, 18 Wash. 81, 50 Pac. 
1088; Seattle Wharf Co. v. Callvert, 42 

ash. 390, 85 Pac. 16; Phelan v. Smith, 
22 Wash. 397, 61 Pac. 313 Grant v. Cole, 


Peters v. Lewis, 28 Wash. 366, 68 Pac. 
869. 


See, also, Gardiner v. 
Wash. 660, 187 Pac. 318. 


Insolvency of Defendant: Rockford 
Watch Co. v. Rumpf, 12 Wash. 647, 42 
Pac. 213; State ex rel. Young v. Superior 
Court, 43 Wash. 34, 85 Pac. 989. Crim- 
inal prosecutions: Walker v. Stone, 17 
Wash. 578, 50 Pac. 488; Ingersoll v. 
Rousseau, 35 Wash. 92, 76 Pac. 513, 1 
Ann. Cas. 35; City Cab, Carriage & 
Transfer Co. v. Hayden, 73 Wash. 24, 
131 Pace. 472, Ann. Caz. 1914D, 731, 
L. R. A. 1915F, 726. 

Defenses or Objections to Relief: See 
Remington's Digest, Inj., §§ 10, 11; Win- 
termute v. Tacoma L. & W. Co., 3 Wash. 
727, 29 Pac. 444; Turner v. Bellingham 
Bay Lumber & Mfg. Co., 9 Wash. 484, 
37 Pac. 674: Baasch v. Cooks Union, 
Local No. 33, 99 Wash. 378, 169 Pac. 
843. 


Particular Proceedings or Remedies in 
Civil Actions: See Remington’s Digest, 


Gyorog, 109 


533 


719 


Inj., § 12; Meacham Arms Co. v. Swartz, 
2 W. T. 412, 7 Pac. 859; First Nat. Bank 
of Seattle v. Woolery, 6 Wash. 215, 33 
Pac. 357; Turner v. Bellingham Bay 
Lum. Co., 9 Wash. 484, 37 Pac. 674; 
Schoonover v. Condon, 12 Wash, 475, 
41 Pac. 195; Tacoma v. Sperry & Hutch- 
inson Co., 82 Wash. 393, 144 Pac. 544. 


RELIEF GRANTED: See Remington’s 
Digest, Inj., §§ 13—15. Special proceed- 
ings other than actions: Bingham v. 
Walla Walla, 3 W. T. 68, 13 Pace. 498. 
Actions or proceedings in same court: 
Sibson v. Hamilton & Rourke Co., 21 
Wash. 362, 58 Pac. 219. Actions or pro- 
ceedings in other states: Rader v. Stub- 
blefield, 43 Wash. 334, 86 Pac. 560, 10 
Ann. Cas. 20. 

INTERESTS PROTECTED: See Rem- 
ington’s Digest, Inj., §§ 16—18. Property 
and rights protected in general: Morse 
v. O'Connell, 7 Wash. 117, 34 Pac. 426; 
Walker v. Stone, 17 Wash. 578, 50 Pace. 
488; Bouckaert v. State Board of Land 
Commrs., 84 Wazh. 356, 16 Pac. 848; 
Hodgeman v. Olsen, 86 Wash. 615, 150 
Pac. 1122, L. R. A. 1916A, 739. 

Equity will grant an injunction against 
the solicitation by a former manager, of 
the customers of a loan, real estate, and 
insurance agency, where he used his per- 
sonal acquaintance with the customers 
and his knowledge of the agency’s busi- 
ness and confidential matters as a reason 
for transferring their patronage to a 
competitor: Davis & Co. v. Miller, 104 
Wash. 444, 177 Pac. 323. 


Protection Pending Litigation as to 
Title or Right: Spokane v. Amsterdamsch 
Trustees Kantoor, 18 Wash. 81, 50 Pac. 


1088. Conveyance or disposition in gen- 
eral: Quinby v. Slipper, 7 Wash. 475, 
35 Pac. 116, 38 Am. St. Rep. 899; Cady 
v. Case, 11 Wash. 124, 39 Pae. 375; 
Rockford Watch Co. v. Rumpf, 12 Wash. 
647, 42 Pac. 213. 

Trespass or Other Injury to Real Prop- 
erty: Seo Remington’s Digest, Inj., 


§§ 19—19-4; Brown v. Seattle, 5 Wash. 
35, 31 Pac. 313, 32 Pae. 214, 18 L. 
R. A. 161; State ex rel. Smith v. Su— 
perior Court, 26 Wash. 278, 66 Pac. 385; 
Seattle Transfer Co. v. Seattle, 27 Wash. 
520, 68 Pac. 90; Swope v. Seattle, 36 
Wash. 113, 78 Pac. 607; Olson v. Seattle, 
30 Wash. 687, 71 Pac. 201; Cogswell v. 
Cogswell, 70 Wash. 184, 126 Pac. 433; 
Morse v. O’Connell, 7 Wash. 117, 34 Pac. 
426; West Coast Imp. & Inv. Co. v. 
Winsor, 8 Wash. 490, 30 Pac. 441; Colby 
v. Spokane, 12 Wash. 690, 42 Pac. 112; 
HWubenthal v. Spokane ete. R. Co., 43 
Wash. 677, 86 Pac. 955; Bank of Edwall 
v. Bateman, 98 Wash. 447, 167 Pae. 1102. 
Protection against ouster: Colwell v. 
Smith, 1 W. T. 92; West Coast Improve- 
ment Co. v. Winsor, 8 Wash. 490, 36 
Pac. 441. Claim of right: Reeves v. 
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Flath, 59 Wash. 299, 199 Pae. „gn: 
Cogswell v. Cogswell, 70 Wash. 184, 123 


Pac. 433. Repeated or continuing tres- 
passes: Sequim Bay Canning Co. v. 
Rugge, 49 Wash. 127, 94 Pac. 922, 16 
Ann. Cas. 196; Western Academy of 
Beaux Arts v. De Bit, 101 Wash. 42, 
171 Pac. 1036. 


Spite Fences: See Remington's Digest, 
Inj., § 20; Karasek v. Peier, 22 Wach. 
419, 61 Pac. 33, 50 L. R. A. 345; Winsor 
v. German Sav. & L. Soc., 31 Wash. 365, 
72 Pac. 66. 


Cutting or Removal of Timber or 
Crops: See Remington's Digest, In}. 
$$ 21, 22; Arment v. Hensel, 5 Wash. 152, 
31 Pac. 464; Seymour v. La Furgey, 4° 
Wash, 450, 92 Pae. 267; O'Connor v. 
Oliver, 45 Wash. 549, 88 Pac. 1025. 


CONTRACTS: See Remington’s Digest, 
Inj., 58 25—26. Contracts enforceable in 
general: Rand, McNally & Co. v. Hart- 
ranft, 29 Wash. 591, 70 Pac. 77. 
Breaches of contract which may be re- 
strained in general: Barber Asphalt Parv- 
ing Co. v. Hamilton, 89 Wash. 51, 141 
Pac. 199. Contracts for personal ser- 
vices: Columbia College of Music v. Tun- 
berg, 64 Wash. 19, 116 Pae. 280. Con- 
tracts in restraint of trade: Columbia 
College of Music v. Tunberg, 64 Wash. 
19, 116 Pac. 280. 


CORPORATE FRANCHISES AND 
DEALINGS — Dealings With Corporate 
Property: See Remington's Digest, Ini. 
$ 27; Jenkins v. Columbia Land ete. 
Co., 13 Wash. 502, 43 Pac. 328; Steel v. 
Gordon, 14 Wash. 521, 45 Pac. 151. 


PUBLIC OFFICERS AND BOARDS: 
See Remington’s Digest, Inj., §§ 28—>3". 
State officers: Wilkes v. Hunt, 4 Wash. 
100, 29 Pac. 830. County boards and 
officers: Northern Pae. R. Co. v. Whalen, 
3 W. T. 452, 17 Pae. 890; Andrews ~V. 
King County, 1 Wash. 46. 23 Pae. 409, 
22 Am. St. Rep. 136; Phelan v. Smith, 
22 Wash. 397, 61 Pac. 31. Municipal of- 
ficers in general: State ex rel. Pub. Co. v. 
Milligan, 3 Wash. 144, 28 Pac. 369; Times 
Publishing Co. v. Everett, 9 Wash. 515, 
37 Pac. 695, 43 Am. St. Rep. 865; Wil- 
ton v. Pierce County, 61 Wash. 386, 112 
Pec. 386. 


Appointment or Removal of Officers: 
See Remington’s Digest, Inj., ` §§31, 32; 
Mullen v. Tacoma, 16 Wash. 82, 47 Pac. 
215; State ex rel. Fairbanks v. Superior 
Court, 17 Wash. 12, 48 Pac. 741, 61 Am. 
St. Rep. 893. 


Enforcement of Ordinances or Regula- 
tions: See Remington’s Digest, Ini. 
$ 33; Hillman v. Seattle, 33 Wash. l4, 
73 Pac. 791; Schlumpf v. Seattle, 85 
Wash. 192, 152 Pac. 673; Seattle Taxicab 
& Transfer Co. v. Seattle, 36 Wash. 59, 
150 Pac. 1134. 
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Removal of County Seat: See Reming- 
ton’s Digest, Inj., § 34; Rickey v. Will- 
iams, 8 Wash. 479, 36 Pac. 480; Krieschal 
v. County Commrs., 12 Wash. 428, 41 
Pac. 186; Heffner v. County Commrs., 16 
Wash. 273, 47 Pac. 430. 


Payment or Other Disposition of Pub- 
lic Money: See Remington’s Digest, Inj., 
$ 35; Travis v. Ward, 2 Wash. 30, 25 
Pac. 908; State ex rel. Stopper v. Hunter, 
4 Wash. 712, 30 Pac. 1055. 


PUBLIC WELFARE AND RIGHTS: 
See Remington’s Digest, Inj., §§ 36, 37; 
Protection of public in general: Wilcox 
v. Henry, 35 Wash. 591, 77 Pac. 1055; 
Obstruction of highways: Johnson v. Max- 
well, 2 Wash. 482, 27 Pac. 1071; Smith 
v. Mitchell, 21 Wash. 536, 58 Pae. 667, 
75 Am. St. Rep. 858; Lincoln County v. 
Fish, 38 Wash. 105, 80 Pac. 435. 


PERSONAL RIGHTS AND DUTIES— 
Interference With Occupation in General: 
See Remington's Digest, Inj., § 38; North- 
ern Pac. R. Co. v. Whalen, 3 W. T. 452, 
17 Pac. 890; Wilkeson Coal & Coke Co. v. 
Driver, 9 Wash. 177, 37 Pac. 307; Mae- 
Martin v. Stevens, 37 Wash. 616, 79 
Pac. 1099; Puget Sound Tr. L. & P. Co. 
v. Grassmeyer, 102 Wash. 482, 173 Pac. 
504. 


Boycotts and Other Combinations: See 
Remington’s Digest, Inj., § 39; Jenzen v. 
Cooks’ and Waiters’ Union, 39 Wash. 53], 
81 Pac. 1069, 4 L. R. A. (N. 8.) 302; 
Commercial Bindery & Printing Co. v. 
Tacoma Typographical Union No. 179, 
85 Wash. 234, 147 Pac. 1143; St. Germain 
v. Bakery & Confectionery Workers’ 
Union No. 9 of Seattle, 97 Wash. 282, 
166 Pac. 665, L. R. A. 1917F, 824. 


Criminal Prosecutions: See Remington’s 
Digest, Inj., §40; Brown v. State, 59 
Wash. 195, 109 Pac. 802; Huntworth v. 
Tanner, 87 Wash. 670, 152 Pac. 523, Ann. 
Caz, 1917D, 676. 


ACTIONS FOR INJUNCTIONS. See 
Remington’s Digest, Inj., §§ 41—43. Jur- 
isdiction: Jones v. Reed, 3 Wash. 57, 27 
Pac. 1067; Krieschel v. County Commrs., 
12 Wash. 428, 41 Pac. 186; State ex rel. 
Murphy v. Tallman, 82 Wash. 141, 143 
Pac. 874. Venue: North Yakima v. Su- 
perior Court, 4 Wash. 655, 30 Pac. 1053. 
Defenses: Colby v. Spokane, 12 Wash. 
99, 42 Pac. 112; Kakeldy v. Columbia 
& Puget Sound R. Co., 37 Wash. 675, 80 
Pae. 205; State v. Nicoll, 40 Wash. 517, 
82 Pac. 895; Puget Sound Tr. L. & P. 


Co. v. Grassmeyer, 102 Wash. 482, 173 
Pac. 504. 


PARTIES: See Remington's Digest, 
Inj., §§ 44—48. Complainants: Times Pub. 
Co. v. Everett, 9 Wash. 518, 37 Pac. 695, 
3 Am. St. Rep. 865; Forster v. Razink, 
t6 Wash. 692, 91 Pac. 252. Persons in- 
terested and aggrieved: Jones v. Reed, 
3 Wash, 57, 27 Pac. 1067; Krieschel v. 
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County Commrs., 12 Wash. 423, 41 Pac. 
186; Rand, MeNally & Co. v. Hartranft, 
29 Wash. 591, 70 Pac. 77; Birmingham 
v. Cheetham, 19 Wash. 657. 54 Pae. 37; 
Tacoma v. Bridges, 25 Wash. 221, 65 
Pac. 186; Mitchell v. Lea Lum. Co., 43 
Wash. 195, 86 Pac. 495, 10 Ann. Cas. 251, 
9 L. R. A. (N. S.) 900; Gottstein v. 
Lister, 88 Wash. 462, 153 Pac. 595, Ann. 
Cas. 1917D, 1008. Attorney general or 
other public officer: Jones v. Reed, 3 
Wash. 57, 27 Pae. 1067; Rickey v. Wil- 
iams, 8 Wash. 479, 36 Pac. 480. Defend- 
ants: Stalleup v. Tacoma, 13 Wash. 141, 
42 Pac. 541, 52 Am. St. Rep. 25; Savage 
v. Sternberg, 19 Wash. 679, 54 Pac. 611, 
67 Am. St. Rep. 751; State ex rel. Victor 
Boom Co. v. Peterson, 29 Wash. 571, 70 
Pac. 71; State ex rel. Reed v. Gormley, 
40 Wash. 601, 82 Pac. 929, 5 Ann. Cas. 
856, 3 L. R. A. (N. S.) 256; Bussell v. 
Ross, 60 Wash. 344, 111 Pac. 165; Mary- 
land Casualty Co. v. Hill, 190 Wash. 289, 
170 Pae. 594. 


Pleading: Sce Remington's Digest, Inj., 
$$ 49—51. Complaint: Meeker v. Gilbert, 
3 W. T. 369, 19 Pae. 18; Spokane St. R. 
Co. v. Spokane, 5 Wash, 634, 32 Pac. 456; 
Wilkeson Coal & Coke Co. v. Driver, 9 
Wash. 177, 37 Pae. 307; Colby v. Spo- 
kane, 12 Wash. 690, 42 Pac. 112; Ross v. 
Howard, 25 Wash. 1, 64 Pac. 794; Wood- 
cock v. Guy, 33 Wash. 234, 74 Pac. 358; 
Loutzenhiser v. Peck, 89 Wash. 435, 154 
Pac. 814. 


A complaint for an injunction is suffl- 
cient where, although somewhat meager, 
it alleges that the defendant wrongfully 
refuses to allow the plaintiff to enter 
defendant’s apartment house for the pur- 
pose of making delivery of goods sold to 
tenants in the building: Konick V. 
Champnevs, 108 Wash. 35, 183 Pac. 75, 
6 A. L. R. 459. 


Supplemental Pleading: Meacham Arms 
Co. v. Swarts, 2 W. T. 412, 7 Pac. 859. 
Issues, proof and variance: Olson v. 
Seattle, 30 Wash. 687, 71 Pac. 201. 


Evidence, Trial and Hearing: See Rem- 
ington's Digest, Inj., §§ 52—54; Baxter v. 
Scattle, 3 Wash. 352, 28 Pac. 537; Davis v. 
Hinchcliffe, 7 Wash. 199, 34 Pac. 915; 
Wilkeson Coal & Coke Co. v. Driver, 9 
Wash. 177, 37 Pac. 307; Smith v. Mitchell, 
91 Wash. 536, 58 Pac. 667, 75 Am. St. 
Rep. 858; Lynn v. Waldron, 38 Wash. 82, 
80 Pac. 292. 

See, also, Davis & Co. v. Miller, 104 
Wash. 444, 177 Pac. 323. 


PERMANENT INJUNCTION AND 
OTHER RELIEF: See Remington’ Di- 
gest, Inj., $$ 71, 72; Stay or suspension of 
injunction: State ex rel. Burrows v. Su- 
perior Court, 43 Wash. 225, 86 Pac. 632. 
Alternative, additional or incidental equi- 
table relief: Farnsworth v. Wilbur, 49 
Wash. 416, 95 Pac. 642, 19 L. R. A. 
(N. 8.) 320. 


939 


120 


Injunction to protect personal rights. 
14 A. L. R. 295. 


Injunction as remedy for past in- 
juries. Ann. Cas. 1913D, 968. 


Injunction to prevent one person as- 
sociating with another. 5 A. L. 
R. 1044. 

Right to injunctive relief where claim- 


ant has remedy by force. 16 Ann. 
Cas. 730. 
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Injunction to restrain threatened or 
apprehended nuisance. 2 Ann. Cas. 
250; 20 Ann. Cas. 933; 7 A. L. R. 
749. 


Injunctive relief to parties as af- 
fected bv doctrine of comparative 


injury. 14 Ann. Cas. 19; Ann. Cas. 
1913A, 248; 31 L. B. A. (N. 8) 
881; 39 L. B. A. (N. 8.) 580; L. 


R. A. 1916C, 1269; 9 A. L. R. 148. 


§ 720. Injunction for Malicious Erection of Structures. 


An injunction may be granted to restrain the malicious erection, by 
any owner or lessee of land, of any structure intended to spite, injure, or 


annoy an adjoining proprietor. 


And where any owner or lessee of land 


has maliciously erected such a structure with such intent, a mandatory 


injunction will he to compel its abatement and removal. [L. 


§1:2H.C, 8 268.] 


Cited in 22 Wash. 423; 31 Wash. 
56 Wash. 593. 

Spite Fences: See Remington’s Digest, 
Injunctions, §20; Karasek v. Peier, 22 
Wash. 619, 61 Pac. 33, 50 L. R. A. 345; 
Winsor v. German Sav. & L. Soc., 3l 
Wash. 365, 72 Pac. 66. 

“STRUCTURES,” UNDER THIS SEC- 
TION: See Remington's Digest, Adj. 
Land, §2; Karasek v. Peier, 22 Wash. 
419, 61 Pac. 33, 50 L. R. A. 345; Winsor 
v. German Sav. ete. Society, 31 Wash. 
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§ 721. Time for Granting. 


83, p. 44. 


365, 72 Pac. 66; Sally v. Whitney Co., 89 
Wash. 674, 154 Pac. 1089, L. R. A. 19160. 
764. 


Right to enjoin adjoining land owner 
from maliciously erecting or main- 
taining fence of unusual height. 
9 Ann. Cas. 734; Ann. Cas. 19154A, 
718. 


Mandatory injunction to compel re- 
moval of encroachments by adjoin- 
ing owner. 14 A. L. R. 831; 36 
L. R. A. (N. 8.) 402. 


The injunction may be granted at the time of commencing the action. 
or at any time afterward, before judgment in that proceeding. IL. 54 
p. 163, § 113; Cd. 81, § 155; 2 H. C., § 269. ] 


§ 722. Notice—Emergency. 


No injunction shall be granted until it shall appear to the court or 
judge granting it that some one or more of the opposite party concerned 
has had reasonable notice of the time and place of making application. 
except that in cases of emergency, to be shown in the complaint, the court 
may grant a restraining order until notice can be given and hearing had 


thereon. 


Cited in 4 Wash. 410, 413; 11 Wash. 
588; 12 Wash. 649; 14 Wash. 110; 22 
Wash. 55; 43 Wash. 326; 45 Wash. 4. 

PRELIMINARY AND INT ERLOCU- 
TORY INJUNCTIONS: See Remington's 
Digest, Ing., §§55—60. Right to tem- 
porary injunction in general: Cady v. 
Case, 11 Wash. 124, 39 Pac. 375. Grounds 
for denial or temporary injunction: 
Gordon v. Parke & Lacy Mach. Co., 10 
Wash. 18, 38 Paec. 755; Rockford Watch 
Co. v. Rumpf, 12 Wash. 647, 42 Pac. 
213; Hart v. Seattle, 42 Wash. 113, 84 
Pac. 640. Time for application: State v. 
Nicoll, 40 Wash. 317, 82 Pac. 895. 


L. 54, p. 153, § 114; Cd. 81, § 156; 2 H. C., 8 270. 


Notice of application: State ex rel. Miller 
v. Lichtenberg, 4 Wash. 497, 30 Pac. 
716; State ex rel. Boardman v. Ball, 5 
Wash. 387, 31 Pac. 975, 34 Am. St. Rep. 
866; Groen, In re, 22 Wash. 53, 60 Pac. 
12 3; Coleman v. Columbia ete. R. Co., 
8 Wash. 227, 35 Pac. 1077; Rockford 
Watch Co. v. Rumpf, 12 Wash. 647, 42 
Pac. 213; Larsen v. Winder, 14 Wash. 
109, 44 Pac. 123, 53 Am. St. Rep. 864; 
State v. Nicoll, 40 Wash. 517, 82 Pac. 
895; Meier v. Fidelity Nat. ‘Bank, 43 
Wash. 324, 86 Pac. 574; Hemen v. Rine- 
hart, 45 Wash. 1, 87 Pac. 953; State ex 
rel. Waughop v. Superior Court, 72 Wash. 
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935, 130 Pac. 1139. Use and effect of 


answer: Colby v. Spokane, 12 Wash. 690, 
42 Pac. 112. 


Right to grant temporary injunction 
before institution of action. Ann. 
Cas. 1913E, 462. 
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Necessity of hearing before granting 
temporary injunction. 9 L. B. A. 
(N. 8.) 885. 

Destruction between temporary re— 
straining order and temporary in- 
junction. Ann. Cas. 1917H, 123. 


§ 723. Affidavits on Hearing of Application. 


On the hearing of an applicatio 
read affidavits. [L. 54, p. 153, § 115 


n for an injunction. each party mav 


Cd. 81, § 157; 2 H. C., § 271.] 


§ 724. Terms and Conditions Imposed. 


Upon the granting or continuing an injunction, such terms and con- 
ditions may be imposed upon the party obtaining it as may be deemed 


equitable. [L. 54, p. 153, § 116; Cd. 


order pending hearing of 
application: See Remington’s Digest, Inj. 
$62; Coleman v. Columbia & P. S. R 
Co., 8 Wash. 227, 35 Pac. 1077. 


Conditions on Granting or Befusing: 
See Remington’s Digest, Inj., §§ 63, 64; 
Hathaway v. Yakima Water etc. Co., 14 
Wash. 469, 44 Pac. 896, 53 Am. St. Rep. 
874; Everett Water Co. v. Powers, 37 
Wash. 143, 79 Pac. 617; St. Martin v. 
Skamania Boom Co., 79 Wash. 393, 140 
Pac. 355; Davis v. Ford, 15 Wash. 107, 
45 Pac. 739, 46 Pac. 393. 


§725. Bond for Injunction. 


9 
@ 


81, § 158; 2 H. C., § 272.] 


Order on Application—Operation and 
Effect: See Remington’s Digest, Inj., § 65; 
State ex rel. Commercial El. ete. Co. v. 
Stalleup, 15 Wash. 263, 46 Pac, 251; 
State ex rel. Byers v. Superior Court, 
28 Wash. 403, 68 Pac. 865; State ex rel. 
Flaherty v. Superior Court, 35 Wash. 200, 
77 Pae. 33; State ex rel. Gibson v. 
Superior Court, 39 Wash. 115, 80 Pac. 
1108, 109 Am. St. Rep. 862, 4 Ann. Cas. 
229, 1 L. R. A. (N. S.) 554; Collins v. 
Huffman, 48 Wash. 184, 93 Pac. 22); 
Drainage Dist. No. 1 v. Costello, 53 
Wash. 67, 101 Pac. 497. 


No injunction or restraining order shall be granted until the party 


asking it shall enter into a bond, in such a sum as shall be fixed by the 
court or judge granting the order, with surety to the satisfaction of the 
clerk of the superior court, to the adverse party affected thereby, condi- 
tioned to pay all damages and costs which may accrue by reason of the 


junction or restraining order. 
clerk, justify in like manner as bail 


justify, the clerk shall be responsible for their sufficiency. 


§117; Cd. 81, 8 159; 2 H. C., § 273.] 


Cited in 10 Wash. 421; 11 Wash. 588; 
35 Wash. 77; 101 Wash. 45. 

Bond or Undertaking: See Reming- 
ton’s Digest, Inj., §61; Keeler v. White, 
10 Wash. 420, 38 Pac. 1134; Cherry v. 
Western Washington etc. Co., 11 Wash. 
586, 40 Pac. 136; Swope v. Seattle, 35 
Wash. 69, 76 Pac. 517; Western Academy 
of Beaux Arts v. De Bit, 191 Wash. 42, 
171 Pac. 1036. 


LIABILITIES ON BONDS OR UNDER- 
TAKINGS: See Remington’s Digest, Inj., 
$$ 74—76. Discharge of bond or release 
of liability thereon: Kleeb v. Bard, 12 
Wash. 140, 40 Pac. 733. Extent of lia- 
bility: Steel v. Gordon, 14 Wash. 521, 45 
Pac. 151; Mead v. Kalberg, 70 Wash. 517, 
127 Paec. 185; Northern Pac. R. Co. v. 
Fidelity & Deposit Co., 74 Wazh. 543, 
131 Pae., 498; Costello v. Bridges, 81 
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The sureties shall, if required by the 


upon an arrest, and until they 80 
[L. 54, p. 153, 


a 192, 142 Pac. 687, L. R. A. 1915 A, 
3. 

Actions—Rights of Action: See Rem- 
ington’s Digest, Inj, 577; White v. 
Brooke, 11 Wash. 99, 39 Pac. 237; Wat- 
kins v. Dorris, 24 Wash. 636, 64 Pac. 840, 
54 L. R. A. 199; Yarwood v. Cedar Can- 
yon Consol. Min. Co., 37 Wash. 56, 79 
Pac. 483; Tacoma v. Sperry & Hutchin- 
son Co., 82 Wash. 393, 144 Pac. 544; 
Mann v. Becker, 90 Wash. 534, 156 Pac. 
396. 

Parties: See Remington's Digest, 
$ 77-1 Sampson v. Woldenberg, 
Wash. 483, 114 Pac. 162. 

Pleading and Defenses: See Reming- 
ton’s Digest, Inj., § 71-2; Mead v. Kal- 
berg, 70 Wash. 517, 127 Pac. 185; Kitsap 
County Bank v. United States Fidelity & 
Guaranty Co., 90 Wash. 12, 155 Pac. 411; 


Inj., 
62 
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Costello v. Bridges, 81 Wash. 192, 142 
Pac. 687, L. R. A. 1915A, 853. 
Evidence: See Remington’s Digest, 
Ing., §78; White Pine Lum. Co. v. Aetna 
Indemnity Co., 42 Wash. 569, 85 Pac. 52; 
Collins v. Huffman, 48 Wash. 184, 93 
Pac. 220. l 

Damages: See Remington’s Digest, 
Inj.. § 79; Donahue v. Johnson, 9 Wash. 
187, 37 Pac. 322; White v.. Brooke, 11 
Wash. 99, 39 Pac. 237; Steel v. Gordon, 
14 Wash. 521, 45 Pace. 151; Ridpath v. 
Merriam, 22 Wash. 311, 60 Pae. 1120; 
Collins v. Huffman, 48 Wash. 184, 93 
Pac. 220; Maughlin Mill Co. v. Hamilton, 
61 Wash. 66, 111 Pac. 1067; Mead v. 
Kalberg, 70 Wash. 517, 127 Pac. 185; 
Tacoma v. Sperry & Hutchinson Co., 82 
Wash. 393, 144 Pac. 544; Kitsap County 
Bank v. United States Fid. & Guar. Co., 
90 Wash. 12, 155 Pac, 411. 

Attorneys’ Fees: See Remington's 
Digest, Inj., §80; Donahue v. Johnson, 
9 Wash. 187,37 Pac. 322; Steel v. Gordon, 
14 Wash. 521, 45 Pac. 151; Thompson v. 
Benson, 41 Wash. 70, 82 Pac. 1040; White 
Pine Lumber Co. v. Aetna Indemnity Co., 
42 Wash. 569, 85 Pac. 52; Collins v. 
Huffman, 48 Wash. 184, 93 Pac. 220; 
Berne v. Maxham, 82 Wash. 235, 144 
Pac. 23; Kitsap County Bank v. United 
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State: Fidelity & Guaranty Co., 90 
Wash. 12, 155 Pac. 411; Mann v. Becker, 
90 Wash. 534, 156 Pac. 396; Puget Sound 
Harbor No. 16 v. Aetna Accident & Lia- 
bility Co., 97 Wash. 413, 166 Pac. 785. 


WRONGFUL INJUNCTION: See Rem- 
ington’s Digest, Inj., §§ 52, 83. Persons 
entitled to damages: Anderson v. Provid 
ent Life & Trust Co., 26 Wash. 192, 66 
Pac. 415. Actions for damages: Anderson 
v. Provident Life & Trust Co., 26 Wash. 
192, 66 Pac. 415; Stone v. Hunter Tract 
Improvement Co., 68 Wash. 28, 122 Pac. 
370, 39 L. R. A. (N. S.) 180. 


Effect of insertion of unauthorized 
provisions in injunction bond. L. 
R. A. 1917B, 990. 

Recovery on injunction bond of dam- 
ages after injunction made per- 
manent. 16 Ann. Cas. 1123; Ann. 
Cas. 1913C, 1277. 


Entry of summary judgment against 
surety on injunction bond. Ann. 
Cas. 19180, 97. 

Right of action on injunction bond 
by stranger to injunction bond or 
suit. 6 Ann. Cas. 904. 

Leave of court a3 prerequisite to 
action on injunction bond. 2 A. L. 
R. 575. 


§ 726. Second Bond When First Insufficient. 

When an injunction is granted upon the hearing, after a temporary 
restraining order, the plaintiff shall not be required to enter into a second 
bond, unless the former shall be deemed insufficient, but the plaintiff and 


his surety shall remain liable upon his original bond. 


$18; Cd. 81. § 160; 2 H. C., § 274.] 
Cited in 4 Wash. 409; 48 Wash. 428. 


§ 727. Copy of Order Sufficient Writ. 


[L. 54, p. 153, 


Tt shall not be necessary to issue a writ of injunction, but the clerk 
shall issue a copy of the order of injunction dulv certified by him, which 
shall be forthwith served by delivering the same to. the adverse party. 
[L. 54, p. 153, § 119; Cd. 81, § 161; 2 H. C., § 275.] 


§ 728. 


Stay of Judgment—Release of Errors. 


In application to stay proceedings after judgment, the plaintiff shall 
indorse upon his complaint a release of errors in the judgment whenever 


required to do so by the judge or court. 


$ 162: 2 H. C., § 276.) 
§ 729. Who Bound by. 


[L. 54, p. 153, § 120; Cd. 81. 


An order of injunction shall bind every person and officer restrained 


from the time he is informed thereof. [L. 


§163; 2 H. C., § 277.] 


Cited in 22 Wash. 382; 66 Wash. 641. 
Under this section, a defendant con- 
tractor is chargeable with notice of an 


54, p. 153, §121; Cd. 58], 


injunetional order from the time of oral 
announcement thereof in open court, and 
is guilty of contempt if his employees 
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disobey the order prior to the formal 
entry: State ex rel. Curtiss v. Erickson, 
66 Wash. 639, 120 Pac. 104. 

An injunction restraining a corporation 
from doing business operates as against 
a receiver subsequently appointed: Steel 
v. Gordon, 14 Wash. 521, 45 Pae. 151. 

A person not a party to a suit, or in 
privity with, or sustaining any relation 
to the parties, is not bound by an in- 
yenetion issued therein: Savage v. Stern- 
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berg, 19 Wash. 679, 54 Pac. 611, 67 Am. 
St. Rep. 751; State ex rel. Victor Boom 
Co. v. Peterson, 29 Wash. 571, 70 Pae. 
71. 


Where a restraining order has been 
served upon the city officers, enjoining 
the holding of an election, it is their 
duty to stop the election: State v. 
Nicoll, 40 Wash. 517, 82 Pac. 895. See 
Jennings v. Rocky Bar Gold Mining Co., 
29 Wash. 726, 70 Pac. 136. 


§ 730. Notice—Effect. 


When notice of the application for an injunction has been served 
upon the adverse party, it shall not be necessary to serve the order upon 
him, but he shall be bound by the injunction as soon as the bond required 
of the plaintiff is executed and delivered to the proper officer. [L. 54, 
p. 154, § 122; Cd. 81, § 164; 2 H. C., § 278.] 


§ 731. Money Collected on Enjoined Judgment to be Paid into Court. 
Money collected upon a judgment afterward enjoined, remaining in 
the hands of the collecting officer, shall be paid to the clerk of the court 


granting the injunction, subject to the order of the court. [L. 54, p. 154, 
§ 123; Cd. 81, §165; 2 H. C., § 279.] 


§ 732. Order Disobeyed—Contempt. 


Whenever it shall appear to any court granting an order of injunc- 
tion, or judge thereof, by affidavit, that any person has willfully dis- 
obeyed the order after notice thereof, such court or judge shall award an 
attachment for contempt against the party charged, or a rule to show 
cause why it should not issue. The attachment or rule shall be issued by 
the clerk of the court, and directed to the sheriff, and shall be served 
by him. [L. 54, p. 154, § 124; Cd. 81, § 166; 2 H. C., § 280.] 

VIOLATION — Writ of Mandate Vio- Wash. 679, 54 Pac. 611, 67 Am. St. Rep. 
lated— Validity and Regularity: See Rem- 751; State ex rel. Victor Boom Co. v. 
ington’s Digest, Inj., §73; State ex rel. Peterson, 29 Wash. 571, 70 Pac. 71; 


Publishing Cc. v. Mulligan, 3 Wash. 144, Groen, In re, 22 Wash. 53, 60 Pac. 123. 
28 Pac. 369; Savage v. Sternberg, 19 


§733. Arrest and Indemnity. 


The attachment for contempt shall be immediately served by arrest- 
ing the party charged, and bringing him into court, if in session, to be 
dealt with as in other cases of contempt; and the court shall also take 
all necessary measures to secure and indemnify the plaintiff against 


damages in the premises. [L. 54, p. 154, §125; Cd. 81, §167; 2 H. C., 
§281.] 


$734. Bond for Appearance. 


If the court is not in session the officer making the arrest shall cause 
the person to enter into a bond, with surety, to be approved by the officer, 
conditioned that he personally appear in open court whenever his appear- 
ance shall be required, to answer such contempt, and that he will pay 
to the plaintiff all his damages and costs occasioned by the breach of the 
order; and in default thereof, he shall ba committed to the jail of the 


539 


735 PROVISIONAL REMEDIES. [Trrix V 


county until he shall enter into such bond with surety, or be otherwise 
legally-discharged. [Cf. L. 54, p. 154, § 126; Cd. 81, § 168; L. 91, p. 97, 
§1; 2 H. C., § 282.] 


§ 735. Motion to Vacate or Modify. 


Motions to dissolve or modify injunctions may be made in open court, 
or before a judge of the superior court, at any time after reasonable 
notice to the adverse party. [L. 54, p. 154, § 127; Cd. ’81, § 169; L. 91, 
p. 74, §1; 2 H. C., S 283.] 

Cited in 12 Wash. 655. ©  tion—Dismissal or other termination of 


MODIFYING, VACATING OR DIS- action: Noerdlinger v. Huff, 31 Wash. 
SOLVING: See Remington’s Digest, Inj., 360, 72 Pac. 73. Effect of dissolution or 
§§66—70; Grounds for vacating or dis- discharge: State ex rel. Smith v. Nu- 
solving: De Mera v. Sandy Spit Fish Co., perior Court, 26 Wash. 278, 66 Pae. 384: 
24 Wash. 582, 64 Pac. 799. Order dis- Thompson v. Benson, 41 Wash. 74, S2 
solving: Donahue v. Johnson, 9 Wash. Pac. 1040. Costs on dissolution: Ander- 
187, 37 Pac. 322; Mann v. Becker, 90 SON V. Provident Life & Trust Co., 26 
Wash. 534, 156 Pac. 396. Dissolution by Wash. 192, 66 Pac. 415. 
causes subsequent to grant of injunc- 


§ 736. Damages upon Dissolution of Injunction to Stay Proceedings. 
When an injunction to stay proceedings after judgment for debt or 

damages shall be dissolved, the court shall award such damages, not 

exceeding ten per cent, on the judgment, as the court may deem right, 


against the party in whose favor the injunction issued. [L. 54, p. 154. 
§ 128; Cd. 81, §170; 2 H. C., § 284.) 


§ 737. Damages for Waste and Rents. 


If an injunction to stay proceedings after verdict or judgment in an 
action for the recovery of real estate, or the possession thereof, be dis- 
solved, the damages assessed against the party obtaining the injunction 
shall include the reasonable rents and profits of the land recovered, and 
all waste committed after granting injunction. [L. 54, p. 154, § 129: 
Cd. 81, §171; 2 H. C., § 285. ] 


§ 738. Motion to Reinstate. 


Upon an order being made dissolving or modifying an order of in- 
junction, the plaintiff may move the court to reinstate the order, and the 
court may, in its discretion, allow the motion, and appoint a time for 
hearing the same before the court, or a time and place for hearing before 
some judge thereof, and upon the hearing, the parties may produce such 
additional affidavits or depositions as the court shall direct, and the order 
of injunction shall be dissolved, modified, or reinstated, as the court or judge 
may deem right. Until the hearing of the motion to reinstate the order of 
injunction, the order to dissolve or modify it shall be suspended. [L. 54, 
p. 154, § 130; Cd. 81, § 172; 2 H. C., § 286.] 


§ 739. Power of Judge or Court. 


The judge of the superior court shall have power to 8 every order 
which, by the provisions of this chapter, may be made by the court. 
[L. 69, p. 41, §171; Cd. 81, § 173; 2 H. C., § 287.] 


540 


CHAP. VI 


RECEIVERS. 


141 


CHAPTER V. 
RECEIVERS. 


§ 740. Receiver, Defined. 


A receiver is a person appointed by a court or judicial officer to take 
charge of property during the pending of a civil action or proceeding, or 
upon a judgment, decree, or order therein, and to manage and dispose 


of ıt as the court or officer may direct. 


§ 325.] 
Cited in 15 Wash. 151; 22 Wash. 376; 
47 Wash. 184; 86 Wash. 586; 97 Wash. 


83; 112 Wash. 553. * 


Nature and Purpose of Remedy: See Rem- 
ington’s Digest, Rec.,§ 1; Roberts v. Wash- 
ington Nat. Bank, 9 Wash. 12, 37 Pac. 26; 
Wales v. Dennis, 9 Wash. 308, 37 Pac. 
450; Brundage v. Home Sav. & L. Assn., 
11 Wash. 277, 39 Pac. 666; Sengfelder v. 
Hill, 16 Wash. 355, 47 Pac. 757; 58 Am. 
St. Rep. 36: Spokane v. Amsterdamsch 
Trustees Kantoor, 18 Wash. 81, 50 Pac. 


§ 741. Appointment—Grounds. 


[L. 91, p. 90, § 1; 2 H. C., 


1088; Ridpath v. Sans Poil ete. Transp. 
Co., 26 Wash. 427, 67 Pac. 229; Bergman 
Clay Mfg. Co. v. Bergman, 73 Wash. 144, 
131 Pac. 485. 


Under this 3ection, any person ap- 
pointed by the court to take charge of 
mortgaged chattels during the pendency 
of foreclosure proceedings is a receiver: 
Libert v. Unfried, 47 Wash. 182, 91 Pac. 
774. 


For text treatment of 


„Receivers,“ 
see 23 R. C. L. 


A receiver may be appointed by the court in the following cases :— 
1. In an action by a vendor to vacate a fraudulent purchase of prop- 
erty, or by a creditor to subject any property or fund to his claim; 
2. In an action between partners, or other persons jointly interested 


in any property or fund; 


3. In all actions where it is shown that the property, fund, or rents 
and profits in controversy are in danger of being lost, removed or 


materially injured ; 


4. In an action by a mortgagee for the foreclosure of a mortgage and 
the sale of the mortgaged property, when it appears that such property 


is in danger of being lost, removed, or materially injured; 


[or when 


such property is insufficient to discharge the debt, to secure the appli- 
cation of the rents and profits accruing, before a sale can be had]; 

5. When a corporation has been dissolved or is insolvent, or is in 
imminent danger of insolvency, or has forfeited its corporate rights; 

6. And in such other cases as may be provided for by law, or when, 
in the discretion of the court, it may be necessary to secure ample jus- 


tice to the parties: 


83 171, 172; Cd. 


| Provided, that no party or attorney or other person 
interested in an action shall be appointed receiver therein. 


81, § 193; 2 H. C., § 326.] 


[L. 54, p. 162, 


The last aa of subdivision 4 in eae superseded by § 804, infra. 


See supra, § 613 et seq., receivers in proceedings supplemental to executions. 
See, supra, § 661, receiver in attachments. 


Cited in 3 Wash. 589; 4 Wash. 605; 15 
Wash. 152, 675; 19 Wash. 452; 20 Wash. 
15. 351; 28 Wash. 562; 31 Wash. 225; 33 
Wash. 151; 47 Wash. 184; 50 Wash. 389; 
51 Wash. 517, 518; 35 Wash. 176; 86 
Wash. 586; 95 "Wash. 491; 97 Wash. 3813 
8 Wash. 684; 103 Wash. 2763 107 Wash. 
447; 113 Wash. 422. 


Actions and Proceedings in Which Re- 
ceiver may be Appointed: See Reming- 
ton’s Digest, Rec., §2; Lammon v. Giles, 
3 W. T. 117, 13 Pac. 417; Ewing v. Van 
Wagenen, 6 Wash. 39, 32 Pac. 1009; 
Puget Sound Nat. Bank of Seattle v. 
Levy, 10 Wash. 498, 39 Pac. 142, 45 Am. 
St. Rep. 803; Sengfelder v. Hill, 16 Wash. 
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355, 47 Pac. 757, 58 Am. St. Rep. 36; 
Norfor v. Busby, 19 Wash. 450, 53 Pac. 
715: Balfour-Guthrie Ins. Co. v. Geiger, 
20 Wash. 579, 56 Pac. 370. 

See, also, Jonhson v. Rose, 113 Wash. 
272, 193 Pae. 700. 


Discretion of Court: See Remington's 
Digest, Rec., §3; Ridpath v. Sans Poil 
& C. R. ete. Co., 26 Wash. 427, 67 Pac. 
229; Cameron v. Groveland Imp. Co., 20 
Wash. 169, 54 Pac. 1128, 72 Am. St. Rep. 
26; Union Boom Co. v. Samish Boom 
Co., 33 Wash. 144, 74 Pac. 53. 


See, also, Beeler v. Standard Inv. Co., 
107 Wash. 442, 181 Pac. 896, 5 A. L. R. 
313. 


Persons Entitled to Appointment of Re- 
ceiver: See Remington's Digest, Rec., $ 4; 
Davis v. Edwards. 41 Wash. 480, 84 
Pac. 22; Blum v. Rowe, 98 Wash. 683, 
168 Pac. 781. 

Property Which may be Subject of 
Receivership: See Remington's Digest, 
Rec., 85; Cole v. Price, 22 Wash. 18, 
60 Pac. 153. 

Receivers of Mortgaged Property: See 
Remington’s Digest, Mtg., 88 186—189. 

Appointment of Receiver: Spokane v. 

Amsterdamsch Trustees Kantoor, 18 Wash. 
81, 50 Pac. 1088; Norfor v. Busby, 19 
Wash. 450, 53 Pac. 715; Balfour-Guthrie 
Ins. Co. v. Geiger, 20 Wash. 579, 56 Pac. 
370; Collins v. Gross, 51 Wash. 516, 99 
Pae. 573. 
Grounds: Brundage v. Home Sav. 
& L. Assn, 11 Wash. 277, 39 Pac. 666; 
Sibson v. Hamilton & Rourke Co., 21 
Wash. 362, 58 Pac. 219; Collins v. Gross, 
51 Wash. 516, 99 Pac. 573; Newman v. 
Van Nortwiek, 95 Wash. 489, 164 Pac. 
61. 

Operation and Effect: Woodward 
v. Winehill, 14 Wash. 394, 44 Pac. 860; 
Balfour-Guthrie Inv. Co. v. Geiger, 20 
Wash. 579, 56 Pac. 370. 

Rights, Powers and Duties of Receiver: 
Woodward v. Winchill, 14 Wash. 394, 44 
Pac. 860. 

GROUNDS OF APPOINTMENT OF 
RECEIVER: See Remington's Digest, 
Rec., §§ 6—10. 

Right or Interest in Property Requiring 
Protection: Union Boom Co. v. Samish 
Boom Co., 33 Wash. 144, 74 Pac. 53; 
Wroten v. Robbins, 103 Wash. 393, 174 
Pac. 968. 

Fraud in Obtaining Possession of Prop- 
erty: Roberts v. Washington Nat. Bank, 
9 Wash. 12, 37 Pac. 26. 

Preservation of Property Pending Liti- 
gation—In General: Lammon v. Giles, 
3 W. T. 117, 13 Pac. 417; Brundage v. 
Home Sav. & L. Assn., 11 Wash. 277, 
39 Pac. 666; Spokane v. Amsterdamsch 
Trustees Kantoor, 18 Wash. 81, 50 Pac. 
1088; Euphrat v. Morrison, 39 Wash. 
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311, 81 Pac. 695; Womach v. Sandvgren, 
94 Wash. 256, 162 Pac. 354. 


Controversy Between Parties Equally 
Entitled to Possession: Whipple v. Lee, 
46 Wash. 266, 89 Pac. 712. 


Insolvency or Misconduct of Party 
Entitled to Possession, as Against Party 
Claiming Equitable or Future Interest: 
Clay v. Selah Valley Irr. Co., 14 Wash. 
543. 45 Paec. 141; Spokane v. Amster- 
damsch Trustees Kantoor, 18 Wash. SI. 
50 Pac. 1088; Sibson v. Hamilton & 
Rourke Co., 21 Wash. 362, 58 Pac. 219; 
Cole v. Price, 22 Wash. 18, 60 Pae. 153; 
Davis v. Edwards, 41, Wash. 480, 84 Pae. 


“eek 


Under this section, it is the duty of 
the court to appoint a receiver for eae cor- 
poration when a party shows that he is 
a creditor and that the corporation is 
insolvent: Oleson v. Bank of Tacoma, 15 
Wash. 148, 45 Pac, 734; Davis v. Ed- 
wards, 41 Wash. 480, 84 Pac. 22. 

The appointment of a receiver for an 
insolvent corporation is authorized under 
this section, subdivision 5: Thompson 
v. Huron Lumber Co., 4 Wash. 600, 30 
Pac. 741, 31 Pac. 25; New York Nat. 
Exchange Bank v. Metropolitan Saving; 
Bank, 28 Wash. 553, 66 Pac. 905. 


Security for Payment of Demand: 
Bauer v. Haggerty, 42 Wash. 313, 84 
Pac. 871. 


Defenses and Grounds of Opposition: 
See Remington’s Digest, Rec., §§ 11—13. 


In General: Davis v. Edwards, 41 
Wash. 480, S4 Pac. 22; Grays Harbor 
Commercial Co. v. Fifer, 97 Wash. 389, 
166 Pac. 779. 


— Title or Right in Doubt or Dis 
pute: Whitehouze v. Point Defiance ete. 
R. Co., 9 Wash. 558, 38 Pac. 152; Seng- 
felder v. Hill, 16 Wash. 355, 47 Pac. 757, 
58 Am. St. Rep. 36; Belding v. Washing- 
vi Cornice Co., 36 Wash. 549, 79 Pace. 


—— Title or Possession of Defendant 
or Third Person: Brundage v. Home Sav. 
etc. Assn, 11 Wash. 277, 39 Pac. 666. 


APPOINTMENT, QUALIFICATION 
AND TENURE—Jurisdiction and Author. 
ity of Court or Judge: See Remington's 
Digest, Rec., 383 14, 15; State ex rel. 
Beaum v. Superior Court, 14 Wash. 324. 
44 Pac. 542; State ex rel. Amsterdamsch 
Trustees K. v. Superior Court, 15 Wash. 
668, 47 Pac. 31, 55 Am. St. Rep. 907, 37 
L. R. A. 111; State ex rel. Strohl v. Su- 
perior Court, 20 Wash. 545, 56 Pac. 35. 
45 L. R. A. 177; French v. Ajax Oil & 
Development Co., 44 Wash. 305, 87 Pac. 
359; Rice v. Ahlman, 70 Wash. 6, 126 
Pac. 64; Crawford v. Gordon, 88 Wash. 
553, 153 Pac. 363, L. R. A. 1916C, 516: 
Washington Iron Works v. Jensen, 3 
Wash. 584, 28 Pac. 1019; Pierce County 
v. Merrill, 19 Wash. 175, 52 Pac. 354. 
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Appointment on Consent of Parties: 
See Remington’s Digest, Rec., § 16; Davis 
v. Edwards, 41 Wash. 480, 84 Pae. 22. 

Form and Requisites of Application for 
Appointment in General: See Remingtou’s 
Digest, Rec., §17; Walea v. Dennis, 9 
Wash. 30S, 37 Pac. 450; Whitehouse v. 
Point Defiance etc. R. Co., 9 Wash. 558, 
38 Pac. 152. 

Notice of Application—Necessity: See 
Remington’s Digest, Rec., § 18; Larsen v. 
Winder, 14 Wash. 109, 44 Pac. 123, 53 
Am. St. Rep. 864; State ex rel. Evans v. 
Winder, 14 Wash. 114, 44 Pac. 125; Cole 
v. Price, 22 Wash. 18, 60 Pac. 153; Hag- 
gard v. Sanglin, 31 Wash. 165, 71 Pac. 
711; State ex rel. Washington Match Co. 
v. Superior Court, 34 Wash. 123, 74 Pac. 
1070; Libert v. Unfried, 47 Wash. 182, 
91 Pac. 774; State ex rel. Ridgely v. Su- 
3 Court, 86 Wash. 584, 150 Pac. 

53. 


The appointment of a permanent re- 
ceiver for an insolvent corporation with- 
out notice is without justification and 
void, whether appointed prior or subse- 
quent to judgment: Gordon v. Hillman, 
107 Wash. 625, 182 Pac. 591. 


The service of a writ of garnishment 
upon a corporation docs not dispense 
with or take the place of notice of ap- 
plication for the appointment of a re- 
ceiver of the corporation, after judgment 
against it: Gordon v. Hillman, 107 Wash. 
528. 182 Pac. 591. ` 

Use and Efect of Pleadings on Appli- 
cation: See Remington’s Digest, Rec. 
r Whitehouse v. Point Defiance cete. 

Co., 9 Wash. 558, 38 Pac. 152; Cam- 
ge v. Groveland Imp. Co., 20 Wash. 169, 

Pac. 1128 72 Am. St. Rep. 26. 
ae idavits for Appointment: See Rem- 
gton's Digest, Rec., §§ 20, 21; Brund- 
age v. Home Sav. & L. Assn., 11 Wash. 


3 Pac. 666; Whitehouse v. Point 
Pac. 152. Ste. R. Co., 9 Wash. 558, 38 
Scope 


sidered C£ Inquiry and Questions Con- 
— on Application—Sufficiency of 
122, Rr ee Remington’s Digest, Rec., 

; oberts v. Washington Nat. Bank, 


1 12, 37 Pac. 26; Smith v. Hop- 
Brewing Wash. 77, 38 Pac. 854; Seattle 
Wash } Malting Co. v. Jensen, 36 
Hea > T8 Pac. 1007. 

tion: 8e And Determination of Applica- 

lammon Remington’s Digest, Rec., $ 23; 

417. V. Giles, 3 W. T. 117, 13 Pac. 


Om of Receivership and Subse- 


quent 
“APPointments in Other Actions or 


2 See Remington’s Digest, 
142. 
e Oath and Bond. 
Be 
form 
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Rec., §24; Fernald v. Spokane & B. C. 
Tel. Co., 31 Wash. 219, 71 Pae. 731. 


Effect of Irregular or Invalid Appoint- 
ment: See Remington’s Digest, Rec., § 25; 
Woodiny v. Wooding & Co., 10 Wash. 331, 
39 Pac. 137. 


Persons Who may Question Validity of 
Appointment: See Remington’s Digest, 
Rec., §26; Puget Sound Nat. Bank of 
Seattle v. Levy, 10 Wash. 499, 39 Pac. 
142, 45 Am. St. Rep. 803; Wooding v. 
Wooding & Co., 10 Wash. 531, 39 Pac. 
137. 

Estoppel to Attack Appointment: See 
Remington’s Digest, Rec., $27; Manhat- 
tan Trust Co. v. Seattle Coal & Iron Co., 
16 Wash. 499, 49 Pac. 333, 737; State ex 
rel. Ridgely v. Superior Court, 86 Wash. 
584, 150 Pac. 1153. 


Revocation or Modification of Order of 
Appointment: See Remington's Digest, 
Rec., §28; Balfour-Guthrie Inv. Co. v. 


Geiger, 20 Wash. 579, 56 Pac. 370. 


Collateral Attack on Appointment: See 
Remington’s Digest, Rec., 3 29; Elderkin 
v. Peterson, 8 Wash. 674, 36 Pac. 1089; 
Smith v. Hopkins, 10 Wash. 77, 38 Pac. 
854; Carroll v. Pacific Nat. Bank, 19 
Wash. 639, 54 Pac. 32; Jones v. North 
Pac. Fish & Oil Co., 42 Wash. 332, 84 


Pac. 1122, 114 Am, St. Rep. 131, 6 L. R. 


A. (N. S.) 940. 


Removal Proceedings: See Remington's 
Digest, Rec., d 30; Balfour-Guthrie Inv. 
Co. v. Geiger, 20 Wash. 579, 56 Pac. 370; 
Wooding v. Wooding & Co., 10 Wash. 531, 
39 Pac, 137. . 


Bonds—Liability of Sureties: Sec Rem- 
ington’s Digest, Rec., 5 30-1; Williams v. 
Hitcheock, 86 Wash. 536, 150 Pac. 1143; 
Southwestern Surety Ins. Co. v. Pacific 
Coast Cas. Co., 92 Wash. 654, 159 Pac. 
788. 

Appointment of receiver of corpora- 
tion because of criminal conduct 
not peculiar to corporations. 10 
A. L. R. 157. 

Appointment of receiver as excuse for 
nonperformance ot contract. 12 
A. L. R. 1079; 3 A. L. R. 627. 


Affidavit or verified bill as essential 


to appointment of receiver. Ann. 
Cas. 1913 A, 608. 
Provision in mortgage authorizing 


appointment of receiver for rents 
and profits. 4 A. L. R. 1415. 


Equitable right to appointment of 
receiver in action maintained solely 
for such relief. 4 Ann. Oas. 66; 20 
L. R. A. 211. 


8 entering upon his duties, the receiver must be sworn to per— 
hem faithfully, and, with one or more sureties approved by the 
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court, execute a bond to such person as the court may direct, con- 
ditioned that he will faithfully discharge the duties of receiver in 


the action, and obey the orders of the court therein. 
$ 173; Cd. 81, § 194; 2 H. C., § 327.] 


§ 743. Powers of Receiver. 


[L. 54, p. 162, 


The receiver shall have power, under control of the court, to bring 
and defend actions, to take and keep possession of the property, to 
receive rents, collect debts, and generally to do such acts respecting the 


property as the court may authorize. 


2 H. C., § 331.] 


TITLE TO AND POSSESSION OF 
PROPERTY: See Remington’s Digest, 


Ree., §§ 31—45. 

Effect of Appointment and Qualification 
of Receiver: Radebaugh v. Tacoma & 
Puyallup R. Co., 8 Wash. 570, 36 Pace. 
460. 

§ 32. Proverty Vesting in Receiver in 
General: Watterson v. Masterson, 15 
Wash. 511. 46 Pac. 1041; Degginger v. 
Seattle Brewing & Malting Co., 41 Wash. 
385, 83 Pac. 89, 4 L. R. A. (N. S.) 626; 
Martin v. Wilson, 84 Wash. 625, 147 Pace. 
404. | 

§ 33. Realty and Rents and Profits 
Thereof: Griffith v. Burlingame, 18 Wash. 
429, 51 Pae. 1059. 


§ 34. Rights of Action: Cole v. Satsop 
R. Co., 9 Wash. 487, 37 Pae. 700, 43 
Am. St. Rep. 858; Whitman v. Mast, 
Buford ete. Co., 11 Wash. 318, 39 Pac. 
649, 45 Am. St. Rep. 874. 

§ 35. Property Fraudulently Conveyed: 
Smith v. Hopkins, 10 Wash. 77, 38 Pace. 
854; Oleson v. Bank of Tacoma, 15 Wash. 
148, 45 Pac. 734; Compton v. Schwabacher 
Bros. & Co., 15 Wash. 306, 46 Pac. 338; 
Washington Mill Co. v. Sprague Lumber 
Co, 19 Wash. 165, 52 Pac. 1067. 


§ 36. Title or Right Acquired by Re- 
ceiver in General: Puget Sound Nat. Bank 
of Seattle v. Levy, 10 Wash. 499, 39 
Wash. 142, 45 Am. St. Rep. 803; Willia- 
mette Casket Co. v. Cross Undertaking 
Co., 12 Wash. 190, 40 Pac. 729; Woodward 
v. Winchill, 14 Wash. 394, 44 Pac. 860. 

See, also, Union Machinery & Supply 
Co. v. MeCush, 104 Wash. 62, 175 Pac. 


559. 


§ 37. Time of Vesting of Title or 
Right: Steel v. Gordon, 14 Wash. 521, 45 
Pac. 151; State ex re]. Kirsch v. Superior 
Court, 36 Wash. 91, 78 Pac. 461; North 
Coast Dry Kiln Co. v. Montecoma Inv. 
Co., 82 Wash. 247, 144 Pac. 58. 


§ 38. Remedies and Proceedings of Re- 
ceiver to Obtain Possession: State ex rel. 
Arthur Mach. Co. v. Superior Court, 7 
Wash. 77, 34 Pac. 430; State ex rel Bar- 
uch v. Moore, 21 Wash. 628, 59 Pac. 487; 


L. 54, p. 163, § 177; Cd. 81. § 198; 


Kidder v. Beavers, 33 Wash. 635, 74 Pac. 
819; Cherry v. Western Washington ete. 
Co., 11 Wash. 586, 40 Pac. 136. 


§ 39. Contempt Proceedings: State ex 
rel. Boardman v. Ball, 5 Wash. 387, 31 
Pac, 975, 34 Am. St. Rep. 866; State ex 
rel. Evans v. Winder, 14 Wash. 114, 44 
Pace. 125; State v. Denham, 30 Wash. 643, 
71 Pac. 196. 

§ 40. Setoffs and Counterclaims Against 
Receiver: Sheafe v. Hastie, 16 Wash. 563, 
48 Pac. 246. 

§ 40-1. Liens on and Adverse Olaims to 
Property in General: Sumner [ron Works 
v. Walten, 61 Wash. 689, 112 Pac. 1109. 


Where an insolvent held property under 
a conditional bill of sale, the vendor may 
make demand on the receiver and file a 
petition in the receivership proceedings 
for return of the property: Mentzer v. 
Commercial Lumber Co., 110 Wash. 155, 
188 Pac. 9. 

§ 41. Judgments: Cherry v. West- 
ern Washington ete. Co., 11 Wash. 586. 
40 Pae. 136. 

§ 42, — Attachment and Garnish- 
ment: State ex rel. Arthur Mach. Co. v. 
Superior Court, 7 Wash. 77, 34 Pac. 430: 
State ex rel. Schwabacher Bros. Co. v. 
Superior Court, 11 Wash. 63, 39 Pac. 244: 
State ex rel. Hunt v. Superior Court, 8 
Wash. 210, 35 Pac. 1087, 25 L. R. A. 
354; State ex rel. Shelly v. Superior 
Court, 8 Wash. 659, 35 Pae. 1092; State 
ex rel, Perkins v. Graham, 9 Wash. 523, 
36 Pac. 1085. 

§ 43. Mortgages: Meeker v. Sprague, 5 
Wash. 242, 31 Pae. 628; Woodward v. 
Winehill, 14 Wash. 394, 44 Pae. 860; 
Pickering v. Richardson, 57 Wash. 117, 
106 Pac. 614. 

§ 44. Remedies of General Creditors 28 
Against Property: Allen v. Olympia Light 
& P. Co., 13 Wash. 307, 43 Paec. 35. 

§ 45. Effect of Appointment and Rights 
of Receiver, as to Pending Actions: State 
ex rel. Schwabacher Bros. & Co. v. Su- 
perior Court, 13 Wash. 638, 43 Pac, 877. 

MANAGEMENT AND DISPOSITION 
OF PROPERTY: See Remington’s Digest, 
Rec., §§146—55. Representation by re- 
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ceiver of court and of parties: Rade- 
baugh v. Tacoma & Puyallup R. Co., 8 
Wash. 570, 36 Pac. 460; Woodward v. 
Winehill, 14 Wash. 394, 44 Pac. 860. 

§ 46-1. Contracts of Receiver in Gen- 
eral: Crawford v. Gordon, 88 Wash. 553, 
153 Pae. 363, L. R. A. 1916C, 516; Island 
Gun Club v. National Surety Co., 101 
Wash. 185, 172 Pac. 209. 

§ 47. Collection of Assets: Barto v. 
Nix, 15 Wash. 563, 46 Pac. 1038; Childs 
v. Blethen, 40 Wash. 340, 82 Pac. 405. 


§ 48. Assumption and Performance of 
Obligations—Executory Contracts: Casey 
v. Northern Pac. R. Co., 15 Wash. 450, 48 
Pac. 53; Scott v. Rainier Power & R. 
Co., 13 Wash. 108, 42 Pac. 531. 

§ 49. Acceptance of Rent: Groveland 
Imp. Co. v. Farmers’ Supply Co., 28 
Wash. 344, 65 Pac. 529, 87 Am. St. Rep. 


100. 


§ 50. Continuance and Conduct of Busi- 
ness: Steel v. Gordon, 14 Wash. 521, 45 
Pac. 151. 


§51. Employees of Receiver: Chandler 
v. Cushing-Young Shingle Co., 13 Wash. 
89, 42 Pae. 548; Oudin & Bergman Fire 
Clay Min. Co. v. Cole, 35 Wash. 647, 77 
Pac. 1066. 


§52. Disposition of Property, Funds 
and Income, in General: Chandler v. Cush- 
ing-Young Shingle Co., 13 Wash. 89, 42 
Pae. 5-48. 

See, also, Union Machinery & Supply 
Co. v. MeCush, 104 Wash. 62, 175 Pac. 
559. 

853. Expenditures: Chandler v. Cush- 
ing-Young Shingle Co., 13 Wash. 89, 42 
Pac, 548. 


§ 54. Loss of Property: Chandler v. 
Cushing-Young Co., 13 Wash. 89, 42 Pac. 
518. 


§ 541. Conversion by Receiver: South- 
western Surety Ins. Co. v. Pacific Coast 
Casualty Co., 92 Wash. 654, 159 Pac. 788. 


§55. Instructions of Authority to Be- 
ceiver to Act—Operation and Effect: Can- 
‘non v. Snipes, 24 Wash. 166, 64 Pac. 167. 


SALE AND CONVEYANCE OF PROP- 
ERTY: See Remington’s Digest, Rec., 
J 56—61. Power to authorize sale by 
receiver: State ex rel. Sanglin v. Su- 
perior Court, 30 Wash. 232, 70 Pac. 484. 

§57. Notice of Sale: Nisbet v. Great 
Northern Clay Co., 41 Wash. 107, 83 Pac. 
15; Fryar v. Hazelwood Holstein Farms, 
97 Wash. 78, 165 Pac. 1084. 


§58. Manner and Terms of Sale: Nis- 
bet v. Great Northern Clay Co., 41 Wash. 
107, 83 Pac. 15; Bidwell v. Rico, 19 Wash. 
146, 52 Pac. 1019. 


A receiver, ordered to make a sale at 


publie auction, who was unable to con- 
summate the sale to the highest bidder, 
Rem. Wash. Code, Vol. I—35 
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cannot by private arrangement sell to 
the low bidder, but must proceed against 
the highest bidder or take steps for a 
resale: Meador v. Stephens, 106 Wash. 
145, 179 Pac. 95. 


§ 59. Confirmation of Sale: Nisbet v. 
Great Northern Clay Co., 41 Wash. 107, 
83 Pac. 15; National Bank of Commerce 
v. Kilsheimer & Co., 59 Wash. 460, 110 
Pac. 15. 


§60. Validity of Sale and Title of 
Purchaser: Chandler v. Cushing-Young 
Co., 13 Wash. 89, 42 Pac. 548; North 
Coast Dry Kiln Co. v. Montecoma In- 
vestment Co., 82 Wash. 247, 144 Pac. 58; 
Fryar v. Hazelwood Holstein Farms, 97 
Wash. 78, 165 Pac. 1084. 


A receiver’s sale is defective where the 
return is not made within the time lim- 
ited: Meador v. Stephens, 106 Wash, 145, 
179 Pac. 95. 


See, also, Womach v. Stuermer, 
Wash. 625, 178 Pac. 801. 


§ 61. Opening or Vacating Sale: Dibble 
v. Washington Food Co., 57 Wash. 176, 
106 Pac. 760; Fryar v. Hazelwood Hol- 
stein Farms, 97 Wash. 78, 165 Pac. 1084. 


RECEIVER’S CERTIFICATES — Lien 
and Priorities: Nisbet v. Great Northern 
Clay Co., 41 Wash. 107, 83 Pac. 15. 


ALLOWANCE AND PAYMENT OF 
CLAIMS: See Remington’s Digest, Rec., 
§§ 62—70. 


§ 62. Liabilities of Property or Funds 
in Hands of Receiver: Thompson v. Huron 
Lumber Co., 4 Wash. 600, 30 Pac. 741, 
31 Pac. 25; Washington Mill Co. v. 
Sprague Lumber Co., 19 Wash. 165, 52 
Pac. 1067; Cannon v. Snipes, 24 Wash. 
106, 64 Pae. 167. 


§63. Presentation and Filing of 
Claims: Thompson v. Huron Lumber 
Co., 4 Wash. 600, 30 Pac. 741, 31 Pac. 
25; Biddle Purchasing Co. v. Port Town- 
send Steel etc. Co., 16 Wash. 681, 48 Pac. 
407. 


§ 64. Objections to Claims and Pro- 
ceedings Thereon: Thompson v. Huron 
Lumber Co., 4 Wash. 600, 30 Pac. 741, 
31 Pac. 25; Eilers Music Houso v. Ritner, 
88 Wash. 218, 152 Pae. 1008, 154 Pac. 
787; Crawford v. Seattle, Renton & 
Southern R. Co., 97 Wash. 651, 167 Pac. 
44. 


§ 65. Allowance or Disallowance— Re- 
view: State ex rel. Schloss v. Superior 
Court, 3 Wash. 696, 29 Pac. 202. 


§ 66. Priorities in General: Bellingham 
Bay Imp. Co. v. Fairhaven ete. R. Co., 17 
Wash. 371, 49 Pac. 514; Davi3 v. Foster, 
29 Wash. 363, 69 Pac. 1102; Crawford v. 
Seattle, Renton & Southern R. Co., 97 
Wash. 601, 167 Pac. 44. 
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§ 67. Taxes: Baker v. King County, 17 
Wash. 622, 50 Pac. 481; Hewitt v. Trad- 
ers’ Bank, 18 Wash. 326, 51 Pac. 468. 


§ 68. Expenses of Continuance of Busi- 
ness by Receiver: Manhattan Trust Co. v. 
Seattle Coal & Iron Co., 16 Wash. 499, 
48 Pac, 333, 737. 

§ 69. Priority of Unsecured Debts, In- 
curred Before Receivership, to Prce-exist- 
ing Liens: Manhattan Trust Co. v. Seattle 
Coal & Iron Co., 19 Wash. 493, 53 Puc. 
951. 

§70. Payment: Bartlett v. Reichen- 
ecker, 11 Wash. 692, 40 Pac. 239; Gustav 
v. Esary, 94 Wash. 248, 161 Pac. 1188. 

ACTIONS: See Remington's Digest, 
Rec., §§ 71—88. 

§71° Capacity to Sue and be Sued in 
General: Titlow v. Cascade Oat Meal Co., 
15 Wash. 652, 46 Pac. 19; Fletcher v. 
Murray Commercial Co., 72 Wash. 525, 130 
Pac. 1140. 

§ 72. Remedies of Receiver in Re- 
ceivership Proceeding: Cherry v. Western 
Washington ete. Co., 11 Wash. 586, 40 
Pac. 136; Childs v. Blethen, 40 Wash. 
340, 82 Pac. 405; Johnson v. Shuey, 40 
Wash, 22, 82 Pac, 123. 

See, also, Wirkkala v. Wirkkala Bro3. 
Lumber & Box Co., 109 Wash. 137, 186 
Pac. 315. 


873. Remedies Against Receiver in 
Receivership Proceeding: Mecker v. 
Sprague, 5 Wash. 242, 34 Pac. 628; Blake 
v. State Sav. Bank, 12 Wash. 619, 41 Pae. 
909: McGill v. Brown, 72 Wash. 514, 130 
Pac. 1142; National City Bank v. Shelton 
Elec. Co., 96 Wash. 74, 164 Pac. 933. 


§74. Rights of Actions by Receivers: 
Cole v. Satsop R. Co., 9 Wash. 487, 37 
Pac. 700, 43 Am. St. Rep. 858; Hardin v. 
Sweeney, 14 Wash. 129, 44 Pac. 138; 
Denny v. Cole, £2 Wash. 372, 61 Pac. 38, 
79 Am. St. Rep. 910; Whitman v. Mast, 
Buford ete. Co., 11 Wash. 318, 39 Pac. 
649, 48 Am. St. Rep. 874. 


§ 75. Rights of Action Against Receiv- 
ers: Flynn v. Furth, 25 Wash. 105, 64 
Pac, 904; Casey v. Northern Pac. R. Co., 
15 Wash. 450, 48 Pac. 53; Washington 
Trust Co. v. Local & Long Distance Tele- 
phone Co., 73 Wash. 627, 132 Pac. 398. 


Upon charges of fraud and collusion in 
the appointment of a receiver, challenging 
the validity of the receivership and all 
the orders made therein, involving others 
not parties, it is discretionary with the 
trial court to refuse to entertain a peti- 
tion in the receivership and to regulate 
the petitioner to an independent action: 
Nevin v. Pacific Coast & Norway Packing 
Co., 105 Wash. 192, 177 Pac. 739. 

§76. Defenses Against Receivers: 
Shuey v. Holmes, 20 Wash. 13, 54 Pac. 
540; Smith v. Hopkins, 10 Wash. 77, 38 
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Pac. 854; Thomson Estate v. Washington 
Investment Co., 84 Wash. 326, 146 Pae. 
617. 


§77. Oonditions Precedent in General: 
Hardin v. Sweeney, 14 Wash. 129, 44 Pae. 
138; Woodward v. Winehill, 14 Wash. 
394, 44 Pac. 860; Kidder v. Whittler- 
Corbin Mach. Co., 38 Wash. 179, 80 Pae. 
301. 

§78. Leave of Court to Receiver to 
Sue: Hardin v. Sweeney, J4 Wash. 129, 44 
Pac. 138; Compton v. Schwabacher Bros. 
& Co., 15 Wash. 306, 46 Pac. 338; Ailen 
v. Baxter, 42 Wash. 434, 85 Pac. 26. 


§79. Leave of Court to Sue Receiver 
—Necessity: Brown v. Rauch, 1 Wash. 
497, 20 Pac. 785 (overruled); Sligh v. 
Shelton Southwestern R. Co., 20 Wash. 
16, 54 Pac. 763; Bennett v. Northerr 
Pac. R. R. Co, 17 Wash. 534, W Pac. 
496; Oldfield v. Angeles Brewing & Malt- 
ing Co., 72 Wash. 168, 129 Pac. 1098. 

§ 80. Grounds for Grant or Refusal of 
Leave: Meeker v. Sprague, 5 Wash. 242, 
31 Pac. 628; Schwabacher Bros. & Co. v. 
Schade & Parshall Co., 99 Wash. 271, 169 
Pac. 783. 


§ 81. Waiver of Right to Object to 
Lack of Leave.— Leave to sue a receiver 
is jurisdictional and cannot be waived br 
him, and under Code of Washington 
Township, section 81, the question may 
be raised at any stage of the case in 
the district or supreme court: Brown FV. 
Rauch, 1 Wash, 497, 20 Pac. 785 (over- 
ruled). 

The objection that leave to zue a fe- 
ceiver was not obtained by plaintiff is 
waived if not raised in the court below: 
Sligh v. Shelton Southwestern R. Co. 20 
Wash. 16, 54 Pac. 763; Payson v. Jacobs. 
38 Wash. 203, 80 Pac. 429. 

The objection that leave of court to 
sue a receiver was not first obtained, is 
waived if not raised by the receiver upon 
filing a general appearance, and canno! 
thereafter be raised by other parties: 
Goodale Phonograph Co. v. Valentine, 69 
Wash. 263, 124 Pac. 691; Washington 
Trust Co. v. Local & Long Distance 
Tel. Co., 73 Wash. 627, 132 Pac. 398: 
Southwestern Surety Ins. Co. v. Pacific 
Coast Casualty Ce, 92 Wash. 654, 10° 
Pac. 788. 

§ 82. Presumption as to Leave: 
Payson v. Jacobs, 38 Wash. 203, 80 Pac. 
429; Schwabacher Brothers & Co. v. 
Schade & Parshall Co., 99 Wash. 271, 169. 
Pac. 783. 

§83. Parties: Denny v. Cole, 22 Wash. 
372, 61 Pac. 38, 79 Am. St. Rep. 940: 
Springer v. Ayer, 50 Wash. 642, 97 Pat. 
774. 

8 84. Joinder or Intervention of Be- 
ceiver in Actions by Others: Denton “. 
Merchants’ Nat. Bank, 18 Wash, 387, 51 
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Pac. 473; Muhlenberg v. Tacoma, 25 
Wash. 36, 64 Pac. 925; Childs v. Blethen, 
40 Wash. 340, 82 Pac. 405. 


§ 85. Attachment and Garnishment: 
Russell v. Millett, 20 Wash, 212, 55 Pac. 
44, 


§ 86. Injunction: Keeler v. White, 10 
Wash. 420, 38 Pac. 1134. 


§ 87. Pleading—Complaint: Shuey v. 
Holmes. 20 Wash. 13, 54 Pae. 540; Allen 
v. Baxter, 49 Wash. 434, 85 Pac. 26; 
Vasele v. Grant St. Elec. R. Co., 16 Wash. 
602, 48 Pac. 249; Casey v. Oakes, 17 
Wash. 409, 50 Pac. 53. 


§ 88. Costs: Compton v. Schwabacher 
Bros. & Co., 16 Wash. 306, 46 Pac. 338. 

ACCOUNTING AND COMPENSATION: 
See Remington’s Digest, Rec., §§ 88-1—97. 
Duty to account in general: Seattle Hard- 
ware Co. v. Waugh, 56 Wash. 478, 106 
Pae. 471. 

§ 89. Credits in General: Hewitt v. 
Traders’ Bank, 18 Wash. 326, 51 Pac. 468; 
Chandler v. Cushing- Young Shingle Co., 
13 Wash. 89, 42 Pac. 548. 


§ 90. Reimbursement of Expenditures 
Chandler v. Cushion-Young Shingle Co., 13 
Wash. 89, 42 Pae. 548. 

§ 91. Counsel Fees and Costs: Brun- 
dage v. Home Sav. & L. Assn., 11 Wash. 
288, 39 Pae. 669; Oudin & Bergman Fire 
Clay Min. Co. v. Cole, 35 Wash. 647, 77 
Pac, 1066; Clumpner v. Spokane- Columbia 
River R. & Nav. Co., 79 Wash. 278, 140 
Pac. 365; Pacifie Coast Coal Co. v. Esary, 
92 Wash. 203, 158 Pae. 1003; Willett & 
Olesou v. Janecke, 85 Wash. 654, 
Pac. 17, Ann. Cas. 1917B, 351. 

§ 92. Compensation for Services — Al- 
lowance of Compensation: Van Brocklin 
v. Queen City Printing Co., 21 Wash. 447, 
58 Pae. 575; Tompson v. Huron Lumber 
Co., 5 Wash. 527, 32 Pac. 536; Pacific 
Coast Coal Co. v. Esary, 92 Wash. 203, 
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158 Pac. 1003; Colkett v. Hammond, 101 
Wash. 416, 172 Pae. 548. 


§ 93. Amount: Tompson v. Huron 
Lumber Co., 5 Wash. 527, 32 Pac. 536; 
Chandler v. Cushing-Young Co., 13 Wash. 
S9, 42 Pac. 548; Nisbet v. Great Northern 
Clay Co., 41 Wash. 107, 83 Pae. 15; 
Spokane-Columbia River R. & Nav. Co., 
In re, 70 Wash. 142, 126 Pac. 418; Pacific 
Coast Coal Co. v. Esary, 92 Wash. 203, 
158 Pac, 1003; Crawford v. Seattle R. & 
So. R. Co., 102 Wash. 386, 173 Pac. 32; 
Wroten v. Robbins, 103 Wash. 393, 174 
Pac. 968. 


See, also, Holland v. Silver Basin Min. 
Co., 113 Wash. 63, 193 Pac. 500, 592. 


§ 94. Discretion of Court: Tompson v. 
Huron Lumber Co., 5 Wash. 527, 32 Pac. 
536; Chandler v. Cushing-Young Shingle 
Co., 13 Wash. 89, 42 Pac. 548. 

§ 96. Liabilities of Parties, Property or 
Funds for Compensation and Expenses: 
Lammon v. Giles, 3 W. T. 117, 13 Pae. 
417; Cannon v. Snipes, 24 Wash. 166, 
64 Pac. 167; Cannon v. Snipes, 32 Wash. 
243, 73 Pac. 379. 

§ 96. Improper Appointment of 
Receiver: Lammon v. Giles, 3 W. T. 117, 
13 Pac. 417; Brundage v. Home Sav. 
Assn., 11 Wash. 288, 39 Pac. 669; Lohman 
v. Claussen, 55 Wash. 408, 104 Pac. 624. 


§97. Discharge of Receiver: State ex 
rel. Oudin v. Superior Court, 31 Wash. 
481, 71 Pac. 1095. 


Duty and power of recciver with re- 
spect to existing contracts. Ann. 
Cas. 1912C, 949. 


Continuance of busines3z by receiver 
at loss. 12 A. L. R. 292. 

Power of receiver to sue out of 
jurisdiction of appointment. 4 L. 
R. A. (N. S.) 824. 

Power of railway receiver to con- 


tract for transportation beyond own 
line. 31 L. R. A. (N. 8.) 33. 


8744. Order When Part of Claim Admitted. 


When the answer of the defendant admits part of the plaintiff's claim 
to be just, the court, on motion, may order the defendant to satisfy that 
part of the claim, and may enforce the order by execution or attachment. 
IL. 54, p. 153, § 178; Cd. 81, § 199; 2 H. C., § 332.] 


Cited in 86 Wash. 586. 


CHAPTER VI. 
DEPOSITS IN COURTS. 


§745. Deposits in Court. 


When it is admitted by the pleading or 8 of a party that he 
has in his possession, or under his control. any money, or other thing 
capable of delivery, which, being the subject of the litigation, is held by 
him as trustee for another party, or which belongs or is due to another 
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party. the court may order the same to be deposited in court, or delivered 
to such party, with or without security, subject to the further direction 


of the court. 


Cited in 28 Wash. 406; 31 Wash. 103. 

In General: See Remington’s Digest, 
Dep. in Court, §§ 1—4. Nature and pur- 
pose of remedy: State ex rel. Byers v. 
Superior Court, 28 Wash. 403, 68 Pac. 
865. Custody and deposit of funds: State 
ex rel. Schwabacher Bros. v. Superior 
Court, 13 Wash. 638, 43 Pac. 877. Rights 
and liabilities of parties: Mansfield v. 
First Nat. Bank, 6 Wash. 603, 34 Pac. 


I. 54, p. 163, § 174; Cd. 81, § 195; 2 H. C., § 328] 


143; Munroe v. Sedro Lumber & Shingle 
Co., 16 Wash. 694, 48 Pae. 405; State ex 
rel. Grass v. White, 40 Wash. 560, 82 
Pac. 907, 2 L. R. A. (N. 8.) 563. Dis- 
position under judgment or order of 
court: Lazier v. Cady, 44 Wash. 339, 87 
Pac. 344. 
Who bears loss of funds deposited 
in court awaiting outcome of liti- 
gation. 2 A. L. R. 463. 


§ 746. Manner of Enforcing Order. 

Whenever, in the exercise of its authority, a court shall have ordered 
the deposit or delivery of money or other thing, and the order is dis- 
obeyed, the court, besides punishing the disobedience as for contempt, 
may make an order requiring the sheriff to take the money or thing, and 
deposit or deliver it, in conformity with the direction of the court. 


IL. 54, p. 163, 8 175; Cd. 81, §196; 2 H. C., § 329.] 


Cited in 71 Wash. 497, 


§ 747. Custody of Money Deposited. 


Money deposited or paid into a court in an action shall not be loaned 
out, unless with the consent of all parties having an interest in or making 
claim to the same. [L. 54, p. 163, §176; Cd. 81, §197; 2 H. C., § 330. 


CHAPTER VII. 
ARREST AND BAIL. 
§ 748. No Arrest Except as Provided by Statute. 


No person shall be arrested or held to bail in any civil action except 
upon the order of the court where the action is brought, or a judge of the 


supreme court. 


L. 54, p. 145, § 73; Cd. 81, §115; 2 H. C., § 228. 


Although most of this chapter is violative of Const., Art. I, $17 (see note to next 
section), it is retained; since certain of its provisions have been adopted by refer- 


ence in other matters. 


Cited in 78 Wash. 695. 

Authority to arrest without warrant: 
See Mitchell v. Hughes, 104 Wash. 231, 
176 Pac. 26. | 

In attempting to make an arrest for a 
misdemeanor, police officers have no war- 
rant to maim or kill a person who at- 
tempts to escape: Coldeen v. Reid, 107 
Wash. 508, 182 Pac. 599. 

REMEDY IN CIVIL ACTIONS: See 
Remington’s Digest, Arrest, §§1, 2. Na- 
ture and purpose of remedy: Cline v. 
Harmon, 2 Wash. 155, 26 Pac. 191, 269; 
Cline v. Tacoma Stove Co., 2 Wash. 
164, 26 Pac. 192; Cline v. Burrichter, 2 
Wash, 165, 26 Pac. 192. Constitutionality 


of imprisonment for debt: Burriehter v. 
Cline, 3 Wash. 135, 28 Pac. 367; Colby 
v. Backus, 19 Wash. 347, 53 Pac. 367, 
67 Am, St. Rep. 732. 


Const., Art. I, f 17, abates the rights of 
arrest given by this chapter, except in 
the case of absconding debtors; and as 
the constitution is not self-executing, this 
procedure cannot apply to absconding 
debtors without express statutory enact- 
ment: Hamilton v. Pacific Drug Co., 73 
Wash. 689, 139 Pac. 642. 

For text treatment of “Arrest,” see 
2 R. C. L. 443. 


For text treatment of “Bail and 
Recognizance,” see 3 R. O. L. 1. 


548 


Cuar. VII] ARREST AND BALL. 749 


§ 749. Defendant, When Subject to Arrest. | 
The defendant may be arrested in the following cases :— 

1. In an action for the recovery of damages, on a cause of action not 
arising out of contract, where the defendant is a nonresident of the 
state, or is about to remove therefrom, or where the action is for an 
injury to person or character, or for injuring, or for wrongfully taking, 
detaining, or converting property ; 

2. In an action for a fine or penalty, or on a promise to marry, or for 
money received, or property embezzled, or fraudulently misapplied, or 
converted to his own use, by a public officer, or by an attorney, or by 
an officer or agent of a corporation in the course of his employment as 
such, or by any factor, agent, broker, or other person im a fiduciary 


eapacity, or for any misconduct or neglect in office or in a professional 


employment; 

3. In an action to recover the possession of personal property un— 
justly detained, when the property, or any part thereof, has been con- 
cealed, removed, or disposed of, so that it cannot be found or taken by 
the sheriff, and with intent that it should not be so found or taken, or 
with the intent to deprive the plaintiff of the benefit thereof; 

4. When the defendant has been guilty of a fraud in contracting the 
debt, or incurring the obligation for which the action is brought, or in 
concealing or disposing of the property, for the taking, detention, or 
conversion of which the action is brought; 

5. When the defendant has removed or disposed of his property, or 
is about to do so, with intent to defraud his creditors; 

6. When the action is to prevent threatened injury to or destruction 
of property, in which the party bringing the action has some right, inter- 
est, or title, which will be impaired or destroyed by such injury or de- 
struction, and the danger is imminent that such property will be destroyed 
or its value impaired, to the injury of the plaintiff; 

T. On the final judgment or order of any court in this state, while the 
Same remains in force, when the defendant, having no property subject 
to execution, or not sufficient to satisfy such judgment, has money which 
he ought to apply in payment upon such judgment, which he refuses to 
apply, with intent to defraud the plaintiff, or when he refuses to comply 
with a legal order of the court, with intent to defraud the plaintiff; or 
when any one or more of the causes exist for which an arrest is allowed 
in the first class of cases mentioned in this section. [L. 54, p. 145, § 74; 
Cd. 81, 8 116; 2 H. C., § 229.] 

See notes to last section. | 


Cited in 3 Wash. 136; 81 Wash. 395, 397; 367; Hamilton v. Pacific Dru Co., 78 
84 Wash. 60; 88 Wash. 266, 268, 270. Wash. 689, 139 Pac. 642; ayes vV. 
This section violates Const., Art. I, 317, Hutchinson & Shields, 81 Wash. 394, 142 


* 


providing that there shall be no imprison- Pac. 865; Affidavits for arrest: Bur- 
— v. Cline, 3 Wash. 135, 28 Pac. 
6 0 


Right to arrest in breach of promise 
case. 59 L. R. A. 957. 

Arrest under civil process for breach 
of warranty. 20 L. B. A. (N. 8.) 
844, 


ment for debt except in case of abscond- 
ing debtors; Bronson v. Syverson, 88 
Wash. 264, 152 Pac. 1039, Ann. Cas. 
1917D, 833, L. R. A. 1916B, 993. 
Grounds: See Remington’s Digest, Ar- 
rest, §§3, 4. Absconding debtors: Bur- 
richter v. Cline, 3 Wash. 135, 28 Pac. 
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Right to arrest partner in civil action Place where order of arrest may be 
or proceeding. 6 Ann. Cas. 109; executed in civil action. Ann 
4 L. R. A. (N. 8.) 130. Cas. 1912B, 1376. 


§ 750. Proof Required to Obtain Order. 

The court or judge making the order of arrest shall first be satisfied, 
by the affidavit of the party, or his agent or attorney, and other proof 
under oath, exclusive of the complaint, that the case is one in which an 
arrest 1s provided for in section 749, and that one or more of the pre- 
scribed causes exist, which proof shall be in writing, and, together with 
the order, be filed with the clerk before he shall issue any warrant for 
the arrest. [Cf. L. 54, p. 145, §75; Cd. 81, §117; L. 88, p. 31, $1; 
2 H. C., § 230.) 


§ 751. Court or Judge must Fix Bail. 

The court or judge making the order shall, in all cases, specify therein 
the amount in which the defendant shall be held to bail, which shall, in 
no case, exceed the demand of the plaintiff, and one hundred dollars ìn 
addition thereto, which amount the clerk shall indorse upon the writ. and 
the court shall also, in the order, fix the amount of the bond to be given 
by the plaintiff, as provided in the next succeeding section, which amount 
shall in no case be less than one hundred dollars. [L. 54, p. 146, § 76: 
Cd. 81, § 118; 2 H. C., § 231.) 


§ 752. Bond Required of Plaintiff. 

Before any clerk shall issue a warrant for the arrest of the defendant, 
he shall require the plaintiff to place on file in his office a copy of the 
order granting the warrant, unless the same was made in open court, and 
appears in the minutes, the original affidavit and proofs upon which the 
order was made, and a bond, on behalf of the plaintiff, in such an amount 
as the court or judge may have fixed in the order, with sureties to the sat- 
isfaction of the clerk, conditioned to pay to the defendant all damages 
which he shall suffer and all expenses he shall ineur by reason of such 
arrest or imprisonment, if the order shall be vacated in the manner pro- 
vided for in the next succeeding section, or if the plaintiff fail to recover 
in his action. [L. 54, p. 146, § 77; Cd. 81, § 119; 2 H. C., S 232.] 


§ 753. Defendant may Move to Vacate Order—Proceedings Thereon. 

The defendant may, on motion, apply to the court to vacate the order 
of arrest, on the ground of insufficiency of the proof, or he may show that 
the facts alleged upon which the order issued are untrue, or he may apply 
to have the amount of bail reduced. If the court, upon any such motion, 
shall vacate the order, the defendant shall be discharged from the arrest, 
and any bond he may have given shall be canceled, but the action, unless 
dismissed for other cause, shall be conducted in the same manner as in 
cases where complaint and notice were duly served and filed. IL. 54. 
p. 146, 8 78; Cd. 81, § 120; 2 H. C., § 233.] 


Discharge: See Remington's Digest, Induction of principal into military 
Arrest, § 5; Burrichter v. Cline, 3 Wash. Or naval service as exonerating his 
135, 28 Pac. 867; Tacoma Stove Co. V. bail for his nonappearance: §& A. 
Cline, 3 Wash. 431, 28 Pac. 368; Harmon L. R. 371. 

v. Cline, 3 Wash. 432, 28 Pac. 368. Insanity of principal as relieving 
Surrender of principal by sureties on bail for his nonappearance. + 
bail bond. 3 A. L. R. 180. A. L. R. 394. 
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§ 754. Warrant must not Issue Till Complaint is Filed. 

When an order of arrest is granted prior to the filing of the com- 
plaint. the warrant shall not issue until the complaint is filed with the 
clerk, and a copy of said complaint shall be served on the defendant with 
the warrant; but an order of arrest may be granted at any time after 
the action is commenced, and before judgment is satisfied, when the 
party seeking the order shall comply with the preceding provisions in 
regard to arrests. [L. 54, p. 146, § 79; Cd. 81, § 121; 2 H. C., § 234.] 
§755. Warrant must State Cause of Arrest. 

The warrant shall, in all cases, contain a short statement of the 
alleged causes for which the order was granted, and also the amount for 
which bail is required. [L. 54, p. 146, §83; Cd. 81, § 125; 2 H. C., 
§ 235. | 


§ 756. Defendant Entitled to Copy of Warrant. 


The warrant must be delivered to the sheriff, who, upon arresting 
the defendant, must deliver to him a copy thereof. [L. 54, p. 146, 
§ 80: Cd. 81, § 122; 2 H. C., § 236.] | 


§ 757. Execution of Warrant—Fees of Sheriff. 

The sheriff shall execute the warrant by arresting the defendant, 
and keeping him in custody until discharged by law. And the plaintiff, 
in the first instance, shall be liable for the sheriff’s fees, for the food 
and maintenance of any person under arrest, which, if required by 
the sheriff, shall be paid weekly in advance. And such fees so paid 
shall be added to the costs taxed or accruing in the case, and be collected 
as other costs. And if the plaintiff shall neglect to pay such fees for 
three days after a demand, in writing, upon the plaintiff or his attorney 
for payment, the sheriff may discharge defendant out of custody. [L. 54, 
p. 146, § 81; Cd. 81, § 123; 2 H. C., § 237.] 

Cited in 78 Wash. 695; 88 Wash. 269. 


§ 758. Conditions of Bail Bond. 


The defendant may give bail by causing a bond to be executed by 
two or more sufficient sureties, stating their places of residence and 
occupations, conditioned that the defendant shall at all times render 
himself amenable to the process of the court during the pendency of 
the action, and to such as may be issued to enforce the judgment. 
rendered therein; or if he be arrested for the cause mentioned in the 
third subdivision of section 749, it shall be further conditioned that the 
specific article of property, or instrument of writing which is the sub- 
ject matter of the writ, shall be forthcoming, to abide any order which 
shall be made therein; or if he be arrested for the cause mentioned 
in the sixth subdivision of said section, it shall be further conditioned 
that he will not commit the injury or destruction alleged to be threatened 
in the affidavit or proofs on which the arrest is ordered. [L. 54, p. 147, 
§ 82: Cd. 81, 8 124; 2 H. C., § 238. 


§ 759. Surrender of Defendant. 
At any time before a failure to comply with their bonds, the bail 
may surrender the defendant in their exoneration, or he may surrender 
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himself to the sheriff of the county where he was arrested, in the fol- 
lowing manner 

1. A certified copy of the bail bond shall be delivered to the sheriff. 
who shall retain the defendant in his custody thereon as upon an order 
of arrest, and by a certificate in writing, acknowledge the surrender; 

2. Upon the production of a copy of the bail bond and sheriffs 
certificate a judge of the superior court may, upon a notice to the 
plaintiff of eight days, with a copy of the certificate, order that the 
bail be exonerated, and on filing the order and the papers used on 
such application, they shall be exonerated accordingly. But this section 
does not apply to an arrest for the cause mentioned in the sixth sub- 
division of section 749. [L. 54, p. 147, § 84; Cd. ’81, § 126; 2 H. C., 
$ 239.] 


§ 760. Bail may Arrest Defendant. 


For the purpose of surrendering the defendant, the bail, at any time 
or place before they are finally discharged, may themselves arrest him, 
or, by written authority indorsed upon a certified copy of the bond, 
may empower any person of suitable age and discretion to do so. IL. 54, 
p. 147, § 85; Cd. 81, § 127; 2 H. C., § 240.) 

Surrender of principal by sureties on bail bond. 3 A. L. B. 180. 


§ 761. Proceeding Against Bail. 


In case of failure to comply with the condition of the bond, the 
bail can be proceeded against by action only. IL. 54, p. 147, § 86; 
Cd. ’81, § 128; 2 H. C., § 24L] 


§ 762. Exoneration of Bail. 


The bail may be exonerated either by the death of the defendant, or 
his imprisonment in the penitentiary, or by his legal discharge from the 
obligation to render himself amenable to the process, or by his surrender 
to the sheriff of the county where he was arrested, in exoneration thereof, 
within twenty days after commencement of the action against the bail, or 
within such further time as may be granted by the court. [L. 54, p. 148, 
$ 87; Cd. ’81, § 129; 2 H. C., § 242. 


Induction of principal into military Insanity of principal as relieving bail 
or naval service as exonerating his for his nonappearance. 7 A. L. B. 
bail for his nonappearance. 8 394. 

A. L. R. 371. 


§ 763. Return of Sheriff— Exceptions to Bail. 


Within the time limited for that purpose, the sheriff must deliver the 
order of arrest to the clerk, with his return indorsed thereon, and the 
bond of the bail, or a copy thereof. The plaintiff, within ten days there- 
after, may serve upon the sheriff a notice that he does not accept the bail, 
or he must be deemed to have accepted it, and the sheriff shall be exon- 
erated from liability. [L. 54, p. 148, § 88; Cd. 81, § 130; 2 H. C., § 243. 


§ 764. Notice of Justification. 


On the receipt of- notice, the sheriff or defendant may, within ten 
days thereafter, give to the plaintiff or his attorney notice of the justi- 
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fication of the same, or their bail (specifying the places of residences and 
occupations of the latter), before judgment [the judge] of the court or 
justice of the peace, at a specified time and place, the time to be not less 
than five days nor more than ten thereafter. In case other bail be given, 
there must be a new bond in the form prescribed in section 758. [L. 54, 
p. 148, § 89; Cd. 81, § 131; 2 H. C., § 244. ] 


§ 765. Qualifications of Bail. 
The qualifications of the bail shall be as follows :— 

1. Each of them shall be a resident of the state; but no counselor or 
attorney at law, sheriff, clerk of the superior court, or other officer of such 
court, shall be permitted to become bail in any action; 

2. Each of the bail shall be worth the amount specified in the order of 
arrest, or the amount to which the order may be reduced, as provided in 
this chapter, over and above all debts and liabilities, and exclusive of 
property exempt from execution; but the judge or justice, on Justifica- 
tion, may allow more than two sureties to justify, severally, in amounts 
less than that expressed in the order, if the whole justification be equiva- 
lent to that of two sufficient bail. [L. 54, p. 138, §90; Cd. 81, § 132; 
2 H. C., § 245.] 


Cited in 16 Wash. 337. 


§766. Justification, How Made. 


For the purpose of justification, each of the bail must attend before 
the judge or justice of the peace at the time and place mentioned in the 
notice, and may be examined on oath on the part of the plaintiff touching 
his sufficiency, in such manner as the judge or justice of the peace, in his 
discretion, may think proper. The examination must be reduced to writ- 
ing and subscribed by the bail, if required by the plaintiff. [L. 54, p. 148, 
§ 91; Cd. 81, § 133; 2 H. C., § 246.] 


§ 767. Order When Bail Found Sufficient. 


If the judge or justice find the bail sufficient, he shall indorse his al- 
lowance thereof on the bond, and cause it to be filed with the clerk, and 
the sheriff shall thereupon be exonerated from liability. [L. 54, p. 148, 
$92; Cd. 81, § 134; 2 H. C., § 247.) 


§ 768. Deposit of Money Instead of Bail. 


The defendant may at the time of his arrest, instead of giving bail. 
deposit with the sheriff the amount mentioned in the order. The sheriff 
must thereupon give the defendant a certificate of deposit, and the de- 
fendant shall be discharged from custody. [L. ’54, p. 148, § 93; Cd. ’81, 
9135; 2 H. C., § 248.] 


§769. Bail Money to be Paid into Court. 


The sheriff shall within ten days after the deposit, pay the same into 
court, and take from the officer receiving the same two certificates of such 
payment, the one of which he must deliver to the plaintiff and the other 
to the defendant. For any default in making such payment, the same 
proceeding may be had on the official bond of the sheriff to collect the 
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sum deposited, as in case of delinquency. [L. 54, p. 149, §94; Cd. 81, 
§ 136; 2 H. C., § 249.] 


§ 770. Bail may be Substituted for Money. 

If the money be deposited, as provided in the last two sections, bail 
may be given and justified, upon notice as hereinbefore provided, at any 
time before judgment; and thereupon the judge before whom Justification 
is had shall direct in the order of allowance that the money deposited be 
refunded by the sheriff or clerk to the defendant, and it shall be refunded 
accordingly. [L. 54, p. 149, § 95; Cd. 81. § 137; 2 H. C., § 250.] 


§ 771. Disposition of Bail Money After Judgment. 


When money shall have been so deposited, if it remain on deposit at 
the time of an order or judgment for the payment of money to the plain- 
tiff, the clerk shall, under the direction of the court, apply the same in 
the satisfaction thereof, and after satisfying Judgment, refund the sur- 
plus, if any, to the defendant. If the judgment be in favor of the defend- 
ant, the clerk shall refund to him the whole sum deposited and remaining 
unapplied. [L. 54, p. 149, §96; Cd. 81, § 138; 2 H. C., § 251.] 


§ 772. Liability of Sheriff for Escape. 

If, after being arrested, the defendant escapes or be rescued, the 
sheriff himself shall be liable as bail; but he may discharge himself from 
such liability by giving bail at any time before Judgment. IL. 54, p. 14), 
$ 97; Cd. 81, § 139; 2 H. C., § 252. 


§ 773. Judgment—Sheriff as Bail. 

If the judgment be recovered against the sheriff upon his liability as 
bail, and an execution thereon be returned unsatisfied, the same proceed- 
ings may be had on the official bond of the sheriff to collect the deficiency 
as in other cases of delinquency. IL. 54, p. 149, §98; Cd. 81, § 140; 
2 H. C., § 258. | 


§ 774. Bail Liable to Sheriff. 


The bail taken on arrest shall, unless they justify, or other bail be 
given or justified, be liable to the sheriff, by action, for the damages which 
he may sustain by reason of such omission. [L. 54, p. 149, § 99; Cd. 81. 
§ 141; 2 H. C., § 254.] 


§ 775. Examination of Surety by Officer. 
Every court and officer authorized to take any bail or surety shall 
have power to examine on oath the person offering to become such bail 


or surety concerning his property and sufficiency as such bail or surety. 
[L. 54, p. 219, § 488; Cd. 81, § 748; 2 H. C., § 799.] 


§ 776. Money may be Deposited for Bail. 


Any person required to give bail may deposit with the clerk the 
amount of money for which he is required to give bail, and thereupon be 
discharged from arrest. [L. 54, p. 220, § 493; Cd. 81, $ 750; 2 H. C., 
§ 801. 


554 


Cuar. Vili] 


NE EXEAT. 780 


§ TTT. Bonds not to Fail for Want of Form. 

No bond required by law, and intended as such bond, shall be void 
for want of form or substance, recital, or condition; nor shall the prin- 
cipal or surety on such account be discharged, but all the parties thereto 
shall be held and bound to the full extent contemplated by the law re- 
quiring the same, to the amount specified in such bond. In all actions on 
such defective bond, the plaintiff may state its legal effect in the same 


manner as though it were a perfect bond. 


§ 749; 2 H. C., § 800.] 


Cited in 5 Wash. 587; 11 Wash. 166; 31 
Wash. 492; 60 Wash. 647; 95 Wash. 249; 
99 Wash. 376. 


Suffcieney of statutory bonds and 
bonds taken by officers: See Remington’s 
Digest, Bonds, § 9; Ihrig v. Scott, 5 Wash. 
584, 32 Pac. 466; Sears v. Williams, 9 
Wash. 428, 37 Pac. 665; Pacific Bridge 
Co. v. United States Fidelity ete. Co., 
33 Wash. 47, 73 Pac. 772; Schmidt v. 
North Yakima, 12 Wash. 121, 40 Pac. 
790; Armour & Co. v. Western Construc- 


L. 54, p. 219, 8 489; Cd. 81, 


tion Co., 36 Wash. 529, 78 Pac. 1106; 
Baum v. Whatcom County, 19 Wash. 626, 
54 Pac. 29. 

See, also, Livingstone v. Lovgren, 27 
Wash. 102, 67 Pac. 599; School Dist. No. 
75 v. Qualls, 95 Wash. 247, 163 Pac. 761. 

This section providing that no bond 
shall be void for want of form or sub- 
stance, ete., has no application where 
the bond has no surety upon it at all: 
Wenatchee Orchard & Irr. Co. v. Thomp- 
son, 60 Wash. 643, 111 Pac. 874. 


CHAPTER VIII. 
NE EXEAT. 


§ 778. Affidavit for Writ. 


Actions may be commenced upon any agreement in writing before the 
time for the performance of the contract expires, when the plaintiff or 
his agent shall make and file an affidavit with the clerk of the proper 
court that the defendant is about to leave the state without performing 
or making provisions for the performance of the contract, taking with 
him property, moneys, credits, or effects subject to execution, with intent 
to defraud plaintiff. [L. ’54, p. 209, § 418; Cd. ’81, § 636; 2 H. C., § 747. 


For text treatment of “Ne exeat,” see 19 R. C. L. 1310. 


§779. Complaint—Bond—Order of Arrest. 


At the time of filing the affidavit the plaintiff shall also file his com- 
plaint in the action, and thenceforth the action shall proceed as other 


actions at law, except as otherwise provided in this chapter. 


Upon such 


affidavit and complaint being filed, the clerk shall issue an order of arrest 
and bail, directed to the sheriff, which shall be issued, served, and re- 
turned in all respects as such orders in other cases; before such order shall 
issue, the plaintiff shall file in the office of the clerk a bond, with sufficient 
surety, to be approved by the clerk, conditioned that the plaintiff will 
pay the defendant such damages and costs as he shall wrongfully sustain 
by reason of the action, which sureties shall justify as bail upon an arrest. 
Cf. L. °54, p. 209, 8 419; Cd. 81, § 637; L. 91, p. 81, 88 1, 2; 2 H. C., 


8§ 748, 749.)] 


9780. Recognizance—Commitment—Discharge. 


| The sheriff shall require the defendant to enter into a bond, with suffi- 
cient surety, personally to appear within the time allowed by law for 
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answering the complaint, and to abide the order of the court; and in 
default thereof the defendant shall be committed to prison until dis- 
charged in due course of law; such special bail shall be liable for the 
principal, and shall have a right to arrest and deliver him up, as in other 
cases, and the defendant may give other bail. Instead of giving special 
bail, as above provided, the defendant shall be entitled to his discharge 
from custody if he will secure the performance of the contract to the 
satisfaction of the plaintiff. [Cf. L. 54, pp. 209, 210, §§ 420, 421; Cd. 581, 
§§ 638, 639; L. 91, p. 81, §3; 2 H. C., §§ 750, 751.) 


§ 781. Persons Entitled to Writ. 

This proceeding may be had in favor of any surety or other person 
jointly bound with the defendant. It may also be prosecuted by the 
person in whose favor the contract exists, against any one or more of the 
persons bound thereby, upon filing such affidavit, when the co-contractors 
are nonresident or probably insolvent, or at the request of any of them 
when they are residents and solvent. [L. 54, p. 210, § 422; Cd. 81, § 640; 
2 H. C., § 752. ] 


A writ of ne exeat preventing an ap- | becoming ineffective. 8 A L. B. 
pellant in a divorce case from leaving the 327. 
state pending the appeal will not be Ne exeat in suit by wife for sup- 
showing that he is about to do so, and Ann. Cas. 295. ” 
where he haa given a supersedeas bond Ne exeat as imprisonment for debt. 
on appeal, and much of the property in- 34 L. R. A. 671: L. R. A. 19138 
volved is real estate which cannot be 651 aa T 
conveyed without consent of the wife: N l tt i a ol 
Holcomb v. Holeomb, 49 Wash. 498, 95 enn XO. PTEVENt TOMOVA: = 
Pac. 1091 property from atate. L B. A. 
° ° 1 7. 
Power to issue writ of ne exeat to in ? a b h of 8 
prevent decree for alimony from ae as A. (N B) 76. j 


§ 782. Habeas Corpus. 

The defendant may have the same remedy by writ of habeas corpus 
as in other cases of arrest and bail. [L. 54, p. 210, § 423; Cd. 81, § 641; 
2 H. C., §753.] 


§ 783. Before Justices. 

The proceedings provided for in this chapter may be had before Jus- 
tices of the peace in all cases within their jurisdiction. [Cf. L. 54, p. 210, 
$ 424: Cd. 81, § 642; L. 91, p. 82, §4; 2 H. C., 8 754. 


§ 784. Venue. 

The affidavit and bond may be filed and proceedings had in any county 
where the defendants may be found. IL. 54, p. 210, § 425; Cd. 81, § 643; 
2 H. C., § 755.) 

Cited in 23 Wash. 578. 
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TITLE VI. 


ACTIONS IN PARTICULAR CASES. 


CHAPTER I.—ACTIONS FOR POSSESSION OF AND QUIETING TITLE TO REAL 
PROPERTY. 


Who may maintain—Service on non- 
resident defendant. 

Limitation for bringing actions, 
seven years. 

Rights of heirs, etc. 

Legal owner, defined. 

Vacant and unoccupied lands. 

Public lands and adverse title in in- 
fants, etc.— Except. 

Construction. 

Substitution of landlord in action 
against tenant. 

Pleadings—Superior title prevails. 

Defendant must plead title—Judg- 
ment against landlord. 

Verdict. 

Damages — Limitation — Use of im- 
provements. 

Betterments — Counterclaim for — 
Taxes and improvements. 


CHAPTER II—FORCIBLE 


Forcible entry, defined. 

Forcible detainer, defined. 

Unlawful detainer, defined. 

Tenancy upon agricultural lands— 
Effect of holding over. 

Service of notice. 

Venue. 

Parties defendant—Judgment. 

Complaint—-When summons must is- 
sue. 

Summons, form and service. 

Writ of restitution. 

Service of writ—Bond. 

Modification of amount of bond. 

Judgment by default. 

Pleading by defendant. 

Trial by jury. 


798. Pleading, issue and trial on counter- 
claim. ; 

799. Judgment on counterclaim — Pay- 
ment. 

800. Verdict after right of possession has 
expired. 

801. Order for survey. 

802. Contents, service and effect of 
order. 

803. Alienation pendente. lite. 

804. Mortgagee cannot maintain eject- 
ment. 

805. Actions between cotenants. 

806. Judgment, conclusiveness of. 

807. Possession not affected by vacating 
judgment. 

808. Conflicting claimants under donation 
law. 

809. Conflicting claims to real property 
generally. 


ENTRY AND DETAINER. 


825. 
826. 
827. 
828. 
829. 


830. 


831. 
832. 
833. 
834. 


835. 
836. 
837. 


Proof required by plaintiff. 

Amendment of complaint—Contin- 
uance. 

Verdiet and judgment. 

Amendments allowed, when. 

Practice General provisions appli- 
cable. 

Forfeiture, relief against. 

Appeal—Bond. 

Stay of proceedings pending appeal. 

Appeal suspends writ of restitution. 

Unlawful detainer of certain lands 
What constitutes. 

Complaint and answer. 

Proof required by plaintiff—tTrial. 

Proof—Parties defendant—tTrial of 
separate issues. 


CHAPTER III—PARTITION. 


Persons entitled to bring actions for. 

Complaint—All known interests must 
be stated. 

Parties—Lien creditors—Liens ad- 
justed. 

Notice. 

Service by publication. 

Answer, contents of. 

Issues to be tried. 

Order of sale—Partial partition. 

Partition, how made—Referecs. 

Report of referees—Confirmation— 
Decree. 


Decree, rights affected by. 
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849. 
850. 
851. 
852. 


853. 
854. 


855. 
856. 


857. 
858. 
859. 


Expenses taxed as costs. 

Decree of sale on referee’s report. 

Estate for life, how set off. 

Lien creditors not parties, how 
brought in. 

Unsatisfied liens—Reference. 

Ascertainment of liens and their 
priority. 

Notice to lienholders. 

Proceedings of referee on ascertain- 
ing liens. 

Report of referee. 

Confirmation of report. 

Distribution of proceeds of sale. 


S60. 
861. 


862. 
863. 


S64. 
865. 


866. 
867. 


S68, 
869. 
870. 
871. 


872. 


886. 


887. 
888. 


889. 


891. 


892. 
893. 
894. 


895. 
896. 


897. 


898. 


899. 
900. 


ACTIONS IN PARTICULAR CASES. 


Other securities to be first exhausted. 

Proceedings to ascertain and adjust 
liens do not delay sale. 

Proceeds of sale, disposition of. 

Continuance of action to determine 
rights of parties. | 

Sales by referees may made by auc- 
tion. 

Terms of sale may be directed by 
court. 

Securities to be taken by referee. 

Estate of tenant for life or for years 
may be sold. 

Tenant for life or years entitled to 
gross sum. 

Court to determine sum, if consent 
not given. 

Protection of unknown tenant. 

Inchoate and contingent interest. 

Terms of sale must be made known. 


CHAPTER IV.—ACTIONS 


Manner of collecting claims against 
the state—Bond. 

Service, how made. 

Attorney general counsel for state 
—Procedure. 

Judgment, how satisfied. 


873. 


874. 
875. 


876. 
877. 


878. 
879. 


880. 
881. 


882. 
883. 


884. 
885. 


Referees or guardians not to be in- 
terested in purchase. 

Report of sale — Contents. 

Exceptions to report — Confirmation 
—Conveyance. 

Receipt of proceeds. 

Investment of proceeds of unknown 
owner. 

Investment in name of clerk. 

Securities to be taken in name of 
parties. 

Duties of clerk making investments. 

Unequal partition—Compensation ad- 
judged. 

Share of infant may be paid to 
guardian. 

Guardian of insane, etc., may re- 
ceive. 

Guardian may consent to partition. 

Costs, how apportioned. 


AGAINST THE STATE. 


890. 


Limitations. 


890-1. Action against state officers—Re- 


quest for defense at expense of 
state. 


890-2, Expenges, from what fund payable. 


CHAPTER V.—EMINENT DOMAIN. 


Appropriation of property by the 
state—Requisites of pctition. 
Notice — Contents of — Service — 
Publication. 

Adjournment of Proccedings—No- 
tice. 

Hearing of petition—Jury, 

Trial— Da mages— Judgment. 

Judgment—Filing and recording of. 

Payment of damages, effect of— 
Appeal. 

Claimants, how paid — Conflicting 
claims, how determined. 

Appeal. 

Payment of award and costs. 


900-1. Condemnation for military purposes 


— Certificate of necessity — Pro- 
ceedings. 


900-2. Application of act. 


901. 
902. 
903. 
904. 
905. 


Counties may appropriate land for 
public use. 

Tax levy to pay cost of condemna- 
tion. 

Eminent domain extended to coun- 
ties. 

Indebtedness contracted, 
county purpose. 

County purpose, defined. 


general 


905-1. Condemnation for aerial transpor- 


906. 


907. 
908. 
909. 
910. 
911. 


tation purposes. 
School distriets may 
land. 
Petition to superior court. 
Notice of petition—Service. 
Adjournment of proceedings. 
Findings of necessity—Setting trial. 
Jury trial. 


appropriate 


912. 
913. 
914. 
915. 
916. 
917. 
918. 
919. 
920. 
921. 


922. 
923. 


924. 
9250. 


926. 
927. 


928. 
929. 
930. 


931. 
932. 


933. 
934. 
935. 
936. 


558 


Trial View by jury. 

Verdict for full value of property. 

Verdict by ten jurors. 

Waiver of jury. 

Judgment— Effect. 

Costs. 

Appeal to supreme court. 

Possession of premises. 

Parties — Designation — Fees of 
clerk. 

Eminent domain by corporations— 
Petition, requisites of. 

Notice—Contents and service. 

Service where state is party de- 
fendant. 

Adjournment of proceedings. 

Court to adjudicate necessity for 
appropriation—Calling jury. 

Trial, how conducted. 

Judgment and decree of appropria- 
tion. 

Decree against state lands—Filing 
with commissioner—Effect. 

Payment to petitioner—On appeal 
money to remain in court. 

Disposition of money—Conflicting 
claims. 

Appeal. 

Prosecution of work pending ap- 
peal. 

Appropriation of right of way 
through defiles, ete. 

Appropriation by electric power 
companies, ete. 

Right to enter lands for survey, 
ete. 

Procedure as in other cases. 
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CHAPTER VI.—WASTE, TRESPASS AND NUISANCE. 


Waste actionable. 

Action against guardian or tenant 
— Damages — Forfeiture — Evic- 
tion. 

Trespass for cutting trees, ete.— 
Damage. 

Casual or involuntary trespass— 
Damages. 

Injunction to prevent waste on 
public lands. 

Action by occupant of unsurveyed 
land. 

Actionable nuisances, defined. 


944, 
945. 
946. 


946-1. 
946-2. 
946-3. 


946-4. 
946—5. 
946-6, 
946-7. 
946-8. 


Who mey maintain. 
Warrant for abatement of nuisance 
Stay of warrant. l 


Actions—Temporary injunction. 


General reputation of place—Dis- 


missal of action. 
Contempt—Punishment. 
Order of abatement— Effect. 
Proceeds of sale. 
Voluntary abatement—Release. 
Penalty—Tax lien. 


CHAPTER VII.—ESTABLISHMENT OF BOUNDARIES OF LANDS. 


Establishment of lost or uncertain 
boundary lines. 


Commissioners appointed — Duties 
of. 


Actions by public corporations. 

Actions against public corporations. 

Verification of pleadings by public 
corporations. 


Manner of enforcing judgments. 


949. 


954. 
955. 


956. 
957. 


Proceedings, how conducted — De- 
cree. 


CHAPTER VIII.—ACTIONS BY AND AGAINST PUBLIC CORPORATIONS. 


Officer refusing to satisfy judgment 
may be attached. 

Tender condition precedent to ac- 
tion to enjoin tax collection. 

Complaint—Contents. 

Construction of act. 


CHAPTER IX.—ACTIONS ON OFFICIAL BONDS, FINES AND FORFEITURES 


958. 


959. 
960. 
961. 


Official bonds, to whom deemed se- 


curity. 


Injured party may maintain action. 


Leave to commence action. 
Judgment for delinquency no bar 
to another action. 


962. 
963. 
964. 
965. 
966. 


Amount of judgment. 

Actions for fines and forfeitures. 

Amount of recovery. 

Collusive judgment no bar. 

Disposition of fines and forfeitures 
—Venue. 


CHAPTER X.—ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS. 


967. 
968. 


969. 
970. 


What actions survive. 

Several representatives regarded as 
one. 

Judgment by default Not evidence 
of assets. 

Inventory may be contradicted. 


971. 
972. 


973. 


No liability as executor de son tort. 

Executor of executor—Limit of 
powers of. 

Provisional remedies, when author- 
ized. 


CHAPTER XI.—PROTECTION OF SURETIES. 


. Notice to creditor to institute ac- 


tion. 

Surety discharged. 

Trial of suretyship. 

Order to exhaust principal’s prop- 
erty, 


978. 
979. 
980. 
981. 


Subrogation of surety. 
Contribution among sureties. 


Surety shall not suffer judgment. 
Provisions extended to heirs of 


sureties, 


CHAPTER XII-—DIVORCE AND ALIMONY. 


Grounds for divorce. 

Nonsupport—Stay of proceedings 
pending prosecution. 

Annulment of marriage. 

Resident may apply. 

Proof required. 

Defendant may file cross-complaint. 

Both parties deemed applying. 


988. 


Interloeutory 


order — Powers of 
court — Appeal within ninety 
days. 


988-1. Final decree after six months. 
989. Deeree— Disposition of property. 
990. Divorce dissolves marriage as to 


both parties. 


994. Name of wife changed. 
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Houses of prostitution to be abated. 
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995. Prosecuting attorney to resist un- 995-3. Hearing on petition to modify. 
defended aetions— Associate shall 995-4. Filing of records and files in origi- 


not appear. nal action. 
995-1. Act not retroactive. 996. Trial—Appeal—Proceedings. 


995-2. Modification of order, judgment or 997. Practice—Trial without jury. 
decree relative to children. 


CHAPTER XIII.—CHANGE OF NAME. 
998. Name may be changed upon petition. 


| CHAPTER I. 
ACTIONS FOR POSSESSION OF AND QUIETING TITLE TO REAL PROPDPRTY. 


§ 785. Who may Maintain Service on Nonresident Defendant. 

Any person having a valid subsisting interest in real property, and 
a right to the possession thereof, may recover the same by action in the 
superior court of the proper county, to be brought against the tenant in 
possession; if there is no such tenant, then against the person claiming 
the title or some interest therein, and may have Judgment in such action 
quieting or removing a cloud from plaintiff’s title; an action to quiet title 
may be brought by the known heirs of any deceased person, or of any 
person presumed in law to be deceased, or by the successors in interest of 
such known heirs against the unknown heirs of such deceased person or 
against such person presumed to be deceased and his unknown heirs, and 
if it shall be made to appear in such action that the plaintiffs are heirs 
of the deceased person, or the person presumed in law to be deceased, or 
the successors in interest of such heirs, and have been in possession of the 
real property involved in such action for ten years preceding the time of 
the commencement of such action, and that during said time no person 
other than the plaintiff in the action or his grantors has claimed or asserted 
any right or title or interest in said property, the court may adjudge and 
decree the plaintiff or plaintiffs in such action to be the owners of such 
real property, free from all claims of any unknown heirs of such deceased 
person, or person presumed in law to be deceased: and an action to quict 
title may be maintained by any person in the actual possession of real 
property against the unknown heirs of a person known to be dead, or 
against any person where it is not known whether such person is dead or 
not, and against the unknown heirs of such person, and if it shall thereafter 
transpire that such person was at the time of commencing such action 
dead the judgment or decree jn such action shall be as binding and con- 
clusive on the heirs of such person as though they had been known and 
named; and in all actions, under this section, to quiet or remove a cloud 
from the title to real property, if the defendant be absent or a nonresi- 
dent of this state, or cannot, after due diligence, be found within the 
state, or conceals himself to avoid the service of summons, service may be 
made upon such defendant by publication of summons as provided by 
law; and the court may appoint a trustee for such absent or nonresident 
defendant, to make or cancel any deed or conveyance of whatsoever na- 
ture, or do any other act to carry into effect the judgment or the decree 
of the court. [L. 11, p. 383, § 1. Cf. L. 54, p. 205, § 398; L. 79, p. 134, 
§1; Cd. 81, § 536; L. 90, p. 72, § 1; 2 H. C., § 529. 
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Cited in 9 Wash. 157; 10 Wash. 359, 
564; 11 Wash. 537; 12 Wash. 696; 19 
Wash. 401; 20 Wash. 31; 21 Wash. 679; 
22 Wash. 10; 25 Wash. 570; 26 Wash. 130, 
670; 29 Wash. 112; 32 Wash. 456; 34 
Wash. 179, 292, 309, 546; 37 Wash. 601; 
38 Wash. 532; 42 Wash. 556; 46 Wash. 
466; 47 Wash. 20, 617; 57 Wash. 673; 58 
Wash. 693; 61 Wash. 694; 71 Wash. 447; 
72 Wash. 231; 87 Wash. 188; 90 Wash. 
366; 99 Wash. 86; 109 Wash. 443; 110 
Wash. 244. 


Nature and Scope of Remedy in Gen- 
eral: See Remington's Digest, Eject., 
1, 2; Corporation of Catholic Bishop of 
Nesqually v. Gibson, 1 Wash. 592, 21 
Pac. 315; Smith v. Wingard, 3 W. T. 
291, 13 Pac. 717; Northern Pac. R. Co. 
v. Miller, 20 Wash. 21, 54 Pac. 603; 
Jeffries v. Spencer, 86 Wash. 133, 149 
Paec. 651. 


Under this section, an action will lie 
to recover po3session of realty and at the 
same time remove a cloud upon its title: 
Reichenbach v. Washington ete. R. Co., 
10 Wash. 357, 38 Pac. 1126; Krutz v. 
Isaacs, 25 Wash. 566, 66 Pac. 141; Povah 
v. Lee, 29 Wash. 108, 69 Pac. 639. 


Questions Which may be Tried: See 
Remington’s Digest, Eject., §3; Ward v. 
Huggins, 7 Waah. 617, 32 Pac. 740, 1015, 
36 Pac. 285. 


Under this section, the court is to de- 
termine the title and grant relief ac- 
cording to the equities of the case; and 
defendants in possession, claiming that 
plaintiff's execution sale was void on the 
ground that the judgment had been paid, 
need not first substitute a direct pro- 
ceeding to cancel the judgment before 
answering the complaint: MeLiesh v. 
Ball, 58 Wash. 690, 109 Pac. 209, 137 Am. 
St. Rep. 1087. 


Property Which may be Subject of Ac- 
tion: See Remington’s Digest, Eject., § 4; 
Scurry v. Jones, 4 Wash. 468, 30 Pac. 
126; Slaght v. Northern Pac. R. Co., 39 
Wash, 576, 81 Pae. 1062; Owen v. St. 
Paul & M. R. Co., 12 Wash. 313, 41 
Pac, 44. 


Under this section, an action to quiet 
title may be maintained to remove the 
cloud of a judgment lien against com- 
munity property, although the judgment 
was against the husband for tort and 
not enforceable against the property. 
N v. Stone, 90 Wash. 365, 156 Pac. 


Under this section, the action may be 
3 by any or all of the tenants 

common: Hannegan v. Roth, 12 Wash. 
695, 44 Pac. 256. 


Grounds of Action in General: See 
Remington’s Digest, Eject., $5; Mills v. 
a M. R. Co., 10 Wash. 520, 39 


A lessee under a valid lease with the 
right to take possession has a valid sub- 
sisting interest in lands, within the mean- 
ing of this section, authorizing an action 
to recover possession from the tenant in 
possession; and may maintain the action 
before entry: Blanc's Cafe v. Corey, 110 
Wash. 242, 188 Pac. 759. 


Persons by and Against Whom Action 
may be Brought: See Remington’s Digest, 
Eject., §19; Ward v. Moorey, 1 W. T. 
104; Mabie v. Whittaker, 10 Wash. 656, 
39 Pac. 172; Brundage v. Home Sav. 
Assn., 11 Wash. 227, 39 Pac. 666. 

An innocent purchaser for value, from 
the party holding the record title, may 
Maintain an action to quiet his title as 
against an execution sale, under this 
section: White v. McSorley, 47 Wash. 18, 
91 Pac. 243. 


Ejectment may be maintained by the 
lessee of lands against the landlord who 
is in possession by its tenants to whom 
leases had also been made: Blanc’s Cafe 
v. Corey, 110 Wash. 242, 188 Pac. 759. 

PARTIES: See Remington’s Digest, 
Eject., 88 21—23. Plaintiffs—Joinder: Sny- 
der v. Harding, 34 Wash. 286, 75 Pac. 
812. 


Defendants—In General: Reddish v. 
Smith, 10 Wash. 178, 38 Pac. 1003, 45 
Am. St. Rep. 781; Johnston v. Gerry, 34 
Wash. 524, 76 Pac. 258, 77 Pac. 503; 
Delacy v. Commercial Trust Co., 51 Wash. 
542, 99 Pac. 574, 130 Am. St. Rep. 1112. 


—— Casual Ejector or Tenant in Pos- 
session: Raymond v. Morrison, 9 Wash. 
156, 37 Pac. 318; Snyder v. Harding, 34 
Wash. 286, 75 Pac. 812. 

POSSESSION: See Remington’s Digest, 
Eject., §§ 9-2—12. 

Prior Possession of Plaintiff: Bryant 
Lumber & Shingle Mill Co. v. Pacific 
Iron & Steel Works, 48 Wash. 574, 94 
Pac. 119. 

Right of Plaintiff to Possession: Dunn 
v. Peterson, 4 Wash. 170, 29 Pac. 998; 
Port Townsend v. Lewis, 34 Wash. 413, 
75 Pac. 982. 


Where the beneficial owner of property, 
standing in the name of another did not 
record his deed and kept his intereat con- 
cealed, his possession was not open and 
notorious within the meaning of this sec- 
tion: Daniel v. Daniel, 106 Wash. 659, 
181 Pac. 215. 

Possession of Defendant: Smith v. Win- 
gard, 3 W. T. 291, 13 Pac. 717. 

Demand or Notice to Quit: Lewiston 
Water etc. Co. v. Brown, 42 Wash. 555, 
85 Pac. 47. 


For text treatment of “Ejectment,” 
see 9 R. C. L. 823. 
Who is real party in interest by 


whom action of ejectment must 
be brought. 64 L. B. A. 620. 
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Recovery of land subject to easement 
by action in ejectment. 1 Ann 
Cas. 863; 17 Ann. Cas. 734. 


Right to maintain action of eject- 
ment against landlord without 
joining tenant. 12 Ann. Cas. 531. 


§ 786. Limitation for Bringing Actions, Seven Years. 


All actions brought for the recovery of any lands, tenements or here- 
ditaments of which any person may be possessed by actual, open and 
notorious possession for seven successive years, having a connected title 
in law or equity deducible of record from this state or the United States. 
or from any public officer, or other person authorized by the laws of this 
state to sell such land for the nonpayment of taxes, or from any sheriff, 
marshal or other person authorized to sell such land on execution or under 
any order, judgment or decree of any court of record, shall be brought 
within seven years next after possession being taken as aforesaid, but 
when the possessor shall acquire title after taking such possession, the 


limitation shall begin to run from the time of acquiring title. 


p. 20, §1.] 


Cited in 25 Wash. 571, 572; 43 Wash. 
672; 49 Wash. 337; 50 Wash. 336, 337; 
64 Wash. 663; 65 Wash. 497; 68 Wash. 
179; 72 Wash. 229; 74 Wash. 474; 83 
Wash. 257; 84 Wash. 44; 106 Wash. 675; 
110 Wash. 123; 113 Wash. 207—209, 213. 


TIME TO SUE AND PARTIES—Time 
to Sue: Sce Remington’a Digest, Eject., 
§ 20; Scott v. MeNeal, 5 Wash. 309, 31 
Pac. 873, 34 Am. St. Rep. 863 (overruled 
in Id., 154 U. S. 34, 38 L. Ed. 896, 14 
Sup. Ct. Rep. 1108); Hoffmeister v. Ren- 
ton Coal Co., 40 Wash. 48, 82 Pac. 127. 

Under this section, the statute of lim- 
itations would not begin to run aguinst 
plaintiff until his actual ouster and the 
taking posseszion of the premises by de- 
fendants, where possession was not taken 
until some time subsequent to the sheriff's 
sale: Krutz v. Isaacs, 25 Wash. 566, 66 
Pac. 141. 
Where an action is brought under sec- 
tions 785, 786, both for possession and 
the quieting of title, the limitation upon 
such actions of seven years specially pro- 
vided therein governs: Krutz v. Isaacs, 
25 Wash. 566, 66 Pac. 141. 


This zection operates to bar an action 
by minors to recover an interest in prop- 
erty sold under mortgage foreclosure ex- 


§ 787. Rights of Heirs, etc. 


[L. 93, 


ecution, although the minors were neces- 
sary parties to the foreclosure and were 
not joined in the foreclosure which did 
not affect their interests and the pur- 
chaser was only their tenant in common, 
where the purchaser understood he was 
buying the entire property and main- 
tained adverse possession for seven years 
for his own exclusive benefit: Schlarb v. 
Castaing, 50 Wash, 331, 97 Pae. 259. 
Where neither of two adjoining land 
owners intends to claim bevond the true 
boundary line sct out in their deeds, pos- 
session by mistake to an erroneous line 
does not work a disseisin as against the 
other under the seven-vear statute: Snell 
v. Stelling, 83 Wash. 248, 145 Pac. 466. 


Adverse Possession by or Under Life 
Tenant: See Remington's Digest, Life 
Est., 8 1; McDowell v. Beckham, 72 Wash. 
224, 130 Pac. 350. 


Contracts, Improvements, Insurance and 
Repairs: See Remington's Digest, Life 
Est., 58 4, 5; Stahl v. Schwartz, 81 Wash. 
293, 142 Pac. 651. 


Necessity that defendant plead statute 
of limitations in action of eject- 
ment. 21 Ann. Cas, 1244. 


The heirs, devisees and assigns of the person having such title and 
possession shall have the same benefit of the preceding section as the per- 


son from whom the possession is derived. 


§ 788. Legal Owner, Defined. 


[L. 93, p. 20, § 2.] 


Every person in actual, open and notorious possession of lands, or 
tenements under claim and color of title, made in good faith, and who 
shall for seven successive years continue in possession and shall also dur- 
ing said time pay all taxes legally assessed on such lands or tenements. 
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shall be held and adjudged to be the legal owner of said lands or tene- 
ments, to the extent and according to the purport of his or her paper title. 
All persons holding under such possession, by purchase, devise or descent, 
before said seven years shall have expired, and who shall continue such 
possession and continue to pay the taxes as aforesaid, so as to complete 
the possession and payment of taxes for the term aforesaid, shall be en- 


titled to the benefit of this section. 


Cited in 4 Wash. 6; 32 Wash. 461; 34 
Wash. 419; 35 Wash. 17; 36 Wash. 215, 
216; 38 Wash. 18, 73, 74; 39 Wash. 76; 
41 Wash. 612; 44 Wash. 178; 50 Wash. 
117—119, 693; 52 Wash. 55, 56; 53 Wash. 
630; 61 Wash. 620; 64 Wash. 663; 65 
Wash. 494; 83 Wash. 257; 84 Wash. 44; 
113 Wash. 205—207. 


Necessity of Claim or Color of Title: 
See Remington's Digest, Adv. Poss., § 26; 
Moore v. Brownfield, 7 Wash. 23, 34 Pac. 
199: Port Townsend v. Lewis, 34 Wash. 
415, 75 Pae. 982; May v. Sutherlin, 41 
Wash. 609, 84 Pac. 585; Philadelphia Mtg. 
& Trust Co. v. Palmer, 32 Wash. 455, 
73 Pac. 501. 


An irregular or void guardian's deed 
in partition proceedings constitutes color 
of title, within the meaning of this sec- 
tion, where land is held under color of 
title and payment of taxes: Hamilton 
v. Witner, 50 Wash. 689, 97 Pac. 1084, 
126 Am. St. Rep. 921. 

A deed of tide lands from the state 
constitutes “claim and color of title,“ 
within this section: Grays Harbor Com. 
Co. v. McCullough, 113 Wash. 203, 193 
Pae. 709. 


—— Mortgages and Mortgage Fore- 
closures as Color of Title: See Reming- 
tons Digest, Adv. Poss., § 29; Olson v. 
Howard, 38 Wash. 15, 80 Pac. 170; Cox 
v. Tompkinson, 39 Wash. 70, 80 Pac. 
1005; Goetter v. Moore, 53 Wash. 5, 101 
Pac. 365; Johnson v. Bartlett, 50 Wash. 
114, 96 Pac. 833. 


— Tax Sales and Tax Deeds: See 
Remington’s Digest, Adv. Poss., 3 30; 


[L. 93, p. 20, 8 3.] 


Ward v. Huggins, 7 Wash. 617, 32 Pac. 
740, 1015, 36 Pac. 285; Lara v. Sandell, 
52 Wash. 53, 100 Pac. 166; Flueck v. 
Pedigo, 55 Wash. 646, 104 Pac. 1119; 
Northern Pac. R. Co. v. Smith, 68 Wash. 
269, 122 Pae. 1057. 


PAYMENT OF TAXES: See Reming- 
ton’s Digest, Adv. Poss.,§33; Miller v. 
O’Leary, 44 Wash. 172, 87 Pac. 113; 
Tremmel v. Mess, 46 Wash. 137, 89 Pac. 
487. 

Where there has been double taxation, 
by payments of the true owner and the 
adverse claimant, the latter is not within 
this section: Grays Harbor Commercial 
Co. v. McCullough, 113 Wash. 203, 193 
Pac. 709. 


Color of Title and Good Faith: See 
Remington’s Digest, Adv. Poss., § 34; 
Hesser v. Siepmann, 35 Wash. 14, 76 Pac. 
295; Biggart v. Evans, 36 Wash. 212, 78 
Pac. 925; Brodack v. Morsbach, 38 Wash. 
72, 80 Pac. 275; May v. Sutherlin, 41 
Wash. 699, 84 Pac. 585; Lohse v. Burch, 
42 Wash. 156, 84 Pac. 722; Vietzen v. 
Otis, 46 Wash. 402, 90 Pac. 264; Lara 
v. Sandell, 52 Wash. 53, 100 Pac. 166; 
Petticrew v. Greenshields, 61 Wash. 614, 
112 Pac. 749; Northern Pace. R. Co. v. 
Smith, 68 Wash. 269, 122 Pac. 1057; 
Prentice v. How, 84 Wash. 136, 146 Pac. 
388; State v. Scott, 89 Wash. 63, 154 
Pac. 165; Bassett v. Spokane, 93 Wash. 
413, 161 Pac. 65. 


See, also, Grays Harbor Commercial Co. 
v. McCulloch, 113 Wash. 203, 193 Pac. 
709. 


§ 789. Vacant and Unoccupied Lands. 
Every person having color of title made in good faith to vacant and 


unoccupied Jand, who shall pay all taxes legally assessed thereon for seven 
successive years, he or she shall be deemed and adjudged to be the legal 
owner of said vacant and unoccupied land to the extent and according to 
the purport of his or her paper title. All persons holding under such tax- 
payer, by purchase, devise or descent, before said seven years shall have 
expired, and who shall continue to pay the taxes as aforesaid, so as to 
complete the payment of said taxes for the term aforesaid, shall be en- 
titled to the benefit of this section: Provided, however, if any person hav- 
ing a better paper title to said vacant and unoccupied land shall, during 
the said term of seven years, pay the taxes as assessed on said land for 
any one or more years of said term of seven years, then and in that case 
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such taxpayer, his heirs or assigns, shall not be entitled to the benefit of 


this section. [L. ’93, p. 21, §4.] 


Cited in 53 Wash. 9, 650; 65 Wash. 494; 
72 Wash. 229, 230; 93 Wash, 414. 

The payment of taxes for seven years 
under color and claim of title in good 
faith, within this section, cannot be as- 
serted, as against remaindermen, under a 
deed from the life tenant purporting to 
convey the fee, as the claim cannot be 
asserted in good faith, and it being the 
duty of a life tenant to pay taxes, he 
cannot assert title against remaindermen: 


McDowell v. 224 


130 Pae. 350. 


Duration and Continuity of Payment: 
See Remington’s Digest, Adv. Poss., § 35: 
Philadelphia Mtg. ete. Co. v. Palmer, 32 
Wash. 455, 73 Pac. 501; Johnson v. Con- 
ner, 48 Wash. 431, 93 Pac. 914; McMillan 
v. Walker, 48 Wash. 342, 93 Pac. 520; 
Lara v. Sandell, 52 Wash. 53, 100 Pac. 
166; Seymour v. Dufur, 53 Wash. 646, 
102 Pac. 756; Kennedy v. Anderson, 88 
Wash. 457, 153 Pac. 319. 


Beckham, 72 Wash. 


? 


§ 790. Public Lands and Adverse Title in Infants, etc.—Except. 


The two preceding sections shall not extend to lands or tenements 
owned by the United States or this state, nor to school lands, nor to lands 
held for any public purpose. Nor shall they extend to lands or tenements 
when there shall be an adverse title to such lands or tenements, and the 
holder of such adverse title is an infant or person under legal age, or 
insane: Provided, such persons as aforesaid shall commence an action to 
recover such lands or tenements so possessed as aforesaid, within three 
vears after the several disabilities herein enumerated shall cease to exist. 
and shall prosecute such action to Judgment, or in case of vacant and un- 
occupied land shall, within the time last aforesaid, pay to the person or 
persons who have paid the same for his or her betterments, and the taxes, 
with interest on said taxes at the legal rate per annum that have been 
paid on said vacant and unimproved land. [L. 93, p. 21, §5.] 

Cited in 36 Wash. 216; 41 Wash. 612; thereon; since the possession thereby be- 
48 Wash. 450, 579; 93 Wash. 45. came permiasive: Brace & Hergert Mill 


Adverse possession of the bed or shores Co. v. State. 49 Wash. 326, 95 Pac. 278. 
of a navigable lake below the line of The legislature has power to provide 
high water does not run against the state, that statutes of limitations shall run 
in view of the fact that, after the states against minors, and such was the intent 
constitutional assertion of title thereto, of section 786, supra, providing a seven 
the legislature passed laws uniformly rec- Year limitation for lands held under 
ognizing the rights of the many persons Judicial sale; since by this section in- 
in possession of such shore lands at the fants are not excepted from its operation: 
time of the adoption of the constitution, Schlarb v. Castaing, 50 Wash. 331, 97 
giving them the preference right to pur- Pac. 289. ` 
chase the same when the land shall be put Ejectment pending final determina- 
on the market, or requiring the purchaser tion between conflicting claimants 
to pay for the value of the improvement of public land. 12 Ann. Oas. 33. 


8791. Construction. 
The provisions of sections 786, 787, 788, 789 and 790 shall be liberally 
construed for the purposes set forth therein. [L. 93, p. 21, § 6.] 
Cited in 48 Wash. 450. 


§ 792. Substitution of Landlord in Action Against Tenant. 


A defendant who is in actual possession may, for answer, plead’ that 
he is in possession only as a tenant of another, naming him and his place 
of residence, and thereupon the landlord, if he apply therefor, shall be 
made defendant in place of the tenant, and the action shall proceed in 
all respects as if originally commenced against him. If the landlord do 
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not apply to be made defendant within the time the tenant is allowed to 
answer, thereafter he shall not be allowed to, but he shall be made de- 
fendant if the plaintiff require it. If the landlord be made defendant 
on motion of the plaintiff, he shall be required to appear and answer 
within ten days from notice of, the pendency of the action and the order 
making him defendant, or such further notice as the court, or judge 


thereof, may prescribe. [L. 69, p. 128, § 489; Cd. 81, §537; 2 H. C., 
$ 530. ] 


Cited in 9 Wash. 157; 59 Wash. 118. 

This section provides how a landlord 
may be brought into the action; it is the 
only one we have which changes the com- 
mon-law rule requiring only defendant in 
posseasion to be made defendant: Ray- 
mond v. Morrison, 9 Wash. 156, 37 Pac. 
318, 


In ejectment a plaintiff suing the 
owner's agent in possession cannot com- 
plain because the agent did not have his 
rights protected by substituting the owner 
as party defendant, since plaintiff, under 
this section, had the right to make the 
owner a party defendant: O’Brien v. Me- 
Kelvey, 59 Wash. 115, 109 Pac. 337. 


§ 793. Pleadings—Superior Title Prevails. 


The plaintiff in such action shall set forth in his complaint the nature 
of his estate, claim, or title to the property, and the defendant may set 
up a legal or equitable defense to plaintiff’s claims; and the superior title 


whether legal or equitable, shall prevail. 


The property shall be described 


with such certainty as to enable the possession thereof to be delivered if 


a recovery be had. 
$ 538; 2 H. C., § 531.) 


Cited in 10 Wash. 262, 664; 20 Wash. 
31; 26 Wash. 670; 28 Wash. 243; 29 Wash. 
112, 634; 34 Wash. 322; 52 Wash. 520; 56 
Wash. 219; 57 Wash. 673; 58 Wash. 693; 
59 Wash. 118; 63 Wash. 682; 94 Wash. 
402; 109 Wash. 4. 


Title to Support Action: See Reming- 
tons Digest, Eject., §§ 6—9-l. 

In General: Balch v. Smith, 4 Wash. 
497, 30 Pac. 648; Lawrence v. Belling- 
ham Bay ete. R. Co., 4 Wash. 664, 30 
Pac. 1099; Bracka v. Fish, 23 Wash. 646, 
63 Pac. 561; State v. Johanson, 26 Wash. 
668, 67 Pac. 401; Brummett v. Campbell, 
32 Wash. 358, 73 Pac. 403; Hughes v. 
South Bay School District, 32 Wash. 678, 
i3 Pac. 778; George v. Columbia & Puget 
S. R. Co, 38 Wash. 480, 80 Pac. 767; 
Helm v. Johnson, 40 Wash. 420, 83 Pac. 
402; Humphries v. Sorenson, 33 Wash. 
563, 74 Pac. 690; Hauge v. Walton, 72 
Wash. 554, 131 Pac. 248; Bryant Lumber 
& Shingle Mill Co. v. Pacific Iron & Steel 
Works, 48 Wash. 574, 94 Pac. 110; 
Delacey v. Commercial Trust Co., 51 
Wash. 542, 99 Pac. 574, 130 Am, St. Rep. 
1112; Seymour v. Dufur, 53 Wash. 646, 
102 Pac. 756; Gauthier v. Morrison, 62 
Wash. 572, 114 Pac. 501. 


See, also, Blanc's Cafe v. Corey, 110 
Wash. 242, 188 Pac. 759. 

— Paper Title: Northern Pac. R. Co. 
v. George, 51 Wash. 303, 98 Pac. 1126; 
— v. Hall, 54 Wash. 106, 102 Pac. 

i 


— 


[Cf. L. 569, p. 128, 8 490; L. 79, p. 134, § 2; Cd. 81, 


Adverse or Prior Possession: 
Kline v. Stein, 30 Wash. 189, 70 Pac. 
235. 


Interest in Public Lands: Roberts 
v. Lucas, 1 W. T. 205; Pierce v. Frace, 2 
Wash. 81, 26 Pac. 192, 807; Orchard v. 
Alexander, 2 Wash. 108, 26 Pac. 196; 
Pierce v. Kennedy, 2 Wash. 324, 26 Pac. 
554, 28 Pac. 35; Northern Pac. R. Co. v. 
Miller, 20 Wash, 21, 54 Pac. 603. 


Equitable Title: Snyder v. Parker, 
19 Wash. 276, 53 Pac. 59, 67 Am, St. Rep. 
726; Sengfelder v. Hill, 21 Wash. 371, 
58 Pac. 250; State v. Johanson, 26 Wash. 
668, 67 Pac. 401; Johnston v. Gerry, 34 
Wash. 524, 76 Pac. 258, 77 Pac. 503. 

See, also, Bloomingdale v. Weil, 29 
Wash. 611, 70 Pac. 94. 


—— Title from Common Source: Sey- 
oo v. Dufur, 53 Wash. 646, 102 Pac. 
56. 

DEFENSES: See Remington’s Digest, 
Eject., $$ 13—18. In General: Jean v. 
Dee, 5 Wash. 580, 32 Pac. 460; Owen v. 
St. Paul ete. R. Co., 12 Wash. 313, 41 
Pac. 44. 


Under this section, a defendant cannot 
defend upon the ground that a quitelaim 
deed constituting an alleged cloud is in- 
valid and in fact not a cloud because 
not recorded, where he claims title under 
such deed: Crowley v. Byrne, 71 Wash. 
444, 129 Pac. 113. 

Adverse Possession: Phinney v. 
Campbell, 16 Wash. 203, 47 Pac. 502; 
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Northern Pac. R. Co. v. Ely, 25 Wash. 
384, 65 Pace. 555, 87 Am. St. Rep. 766. 
54 L. R. A. 526; Olson v. Howard, 38 
Wash. 15, 80 Pac. 170. 


—— Title or Right of Possession of 

Third Person: Ward v. Moorev, 1 W. T. 
104; Wright v. Jessup, 44 Wash. 618, 87 
Pae. 930; O’Brien v. MeKelvey, 59 Wash. 
115, 109 Pac. 337. 
Equitable Defenses in General: 
Burmeister v. Howard, 1 W. T. 207; Ryan 
v. Fergusson, 3 Wash. 356, 8 Pae. 910; 
Peterson v. Philadelphia Mtg. ete. Co., 
33 Wash. 464, 74 Pac. 585. 


Equitable Estoppel: Parker v. 
Dacres, 1 Wash. 190, 24 Pac. 192; Moore 
v. Brownfield, 10 Wash. 439, 39 Pac. 113; 
Riverside Land Co. v. Pietsch, 35 Wash. 
210, 77 Pac. 195. 

Pendency of Other Action or Proceed- 
ing: Hays v. Parker, 2 W. T. 198, 3 Pac. 
901. 


Defenses by Tenant: See Reming- 
ton’s Digest, Land. & Ten., § 124; Mc- 
Glauflin v. Holman, 1 Wash. 239, 24 
Pac. 439; Shannon v. Grindstaff, 11 Wash. 
536, 40 Pac. 123. 

See, also, Womach v. Stuermer, 105 
Wash. 625, 178 Pac. 801; Sheridan v. 
Doherty, 106 Wash. 561, 181 Pac. 16. 


PLEADING AND EVIDENCE—COM- 

PLAINT: See Remington's Digest, Ejeet., 
§§ 24—26. Form and requisites in gen- 
eral: Meeker v. Gilbert, 3 W. T. 369, 19 
Pac. 18; Jeffries v. Spencer, 86 Wash. 133, 
149 Pac. 651. 
Title, Estate and Possession of 
Plaintiff: Balch v. Smith, 4 Wash. 497, 
30 Pac. 648; Belles v. Miller, 10 Wash. 
259, 38 Pac. 1050; Port Townsend v. 
Lewis, 34 Wash. 413, 75 Pac. 982; Malloy 
v. Benway, 34 Wash. 315, 75 Pac. 869; 
Wilkeson v. Miller, 63 Wash. 680, 116 
Pac. 268. 


Ouster by and Possession of De- 
fendant: Murray v. Briggs, 29 Wash. 245, 
69 Pac. 765. 


Actions for Recovery of Possession— 
Pleading: See Remington’s Digest, Land. 
& Ten., § 123; Shannon v. Grindstaff, 11 
Wash. 536, 40 Pac. 123; Brown v. Baruch, 
24 Wash. 572, 64 Pac. 789; Snyder v. 
Harding, 34 Wash. 286, 75 Pac. 812. 


Necessity and Requisites of Replication 
or Reply: See Remington’s Digest, Eject., 
§ 29; Raymond v. Morrison, 9 Wash. 156, 
37 Pac. 318; Kline v. Stein, 38 Wash. 124, 
8) Pac. 278. 


Demurrer: See Remington's Digest, 
Eject., §30; Smith v. Wingard, 3 W. T. 
291, 13 Pae. 717. 

Amended and Supplemental Pleadings: 
See Remington's Digest, Eject., 8 31; 
Belles v. Miller, 10 Wash. 259, 38 Pace. 
1050; Owen ». St. Paul ete. R. Co., 12 
Wash. 313, 41 Pac. 44; Peterson v. Phila- 
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delphia Mtg. ete. Co., 33 Wash. 164, 74 
Pac. 585. 


Issues, Proof and Variance: See Rein- 

ington’s Digest, Eject., §§ 32—34. Issues 
in general: Snyder v. Harding, 34 Wash. 
256, 75 Pac. 812; Boyer v. Paine, 60 
Wash. 56, 110 Pac. 682. 
Necessity of Proof of Title 
Pleaded: Moore v. Brownfield, 10 Wach. 
439, 39 Pac. 113; Riverside Land Co. v. 
Pietsch, 35 Wash. 10, 77 Pac. 195. 


Evidence Admissible Under Plead- 
ings: Raymond v. Morrison, 9 Wash. 155, 
37 Paec. 318; Rogers v. Miller, 13 Wash. 
82, 42 Pae. 525, 52 Am. St. Rep. 20: 
Chrast v. O'Connor. 41 Wash. 360, 83 
Pac, 238; Brown v. Haley, 56 Waah. 218. 
105 Pac. 478. 


EVIDENCE: See Remington's Digest. 
Eject., §§ 35—40. Presumptions and bur- 
den of proof: Lynch v. Richter, 10 Wash. 
486, 39 Pac. 125; Bracka v. Fish, 23 
Wash, 646, 63 Pac. 561: Lundell v. Allen 
& Nelson Mill Co., 57 Wash. 150, 106 
Pac. 626; Gough v. Center, 57 Wash. 276, 
106 Pac. 774; O'Brien v. McKelvey, 59 
Wash. 115, 109 Pac. 337; Hope v. Brown. 
74 Wash. 421, 133 Pac. 312; Dieus v. 
Major, 72 Wash. 398, 130 Pac. 474. 


Admissibility of Evidence—Identity and 
Description of Property: Phinney ». 
Campbell, 16 Wash. 203, 47 Pae. n: 
Murray v. Briggs, 29 Wash. 245, 69 Par. 
765; Simmons v. Jamieson, 32 Wash. 6l9, 
73 Pac. 700. 


Title and Right to Possession: 
Smith v. Taylor, 2 Wash. 422, 27 Pac. 
812; Murray v. Briggs, 29 Wash. 245, (9 
Pac. 765. 


Possession and Ouster: McAuliff 
v. Parker, 10 Wash. 141, 38 Pac. 744. 


Weight and Sufficiency of Evidence— 
Title and Right to Possession: Roberts 
v. Lucas, 1 W. T. 205; Ward v. Huggins, 
7 Wash. 617, 32 Pac. 740, 1015, 36 Pac. 
285; Bracka v. Fish, 23 Wash. 646, 63 
Pac. 561; McInerney v. Beck, 10 Wash. 
515, 39 Pac. 130; Russell v. Gay, 33 Wasi. 
83, 73 Pac. 795; Wood v. Earles, 39 
Wash. 21, 80 Pac. 837; Dicus v. Major, 2 
Wash. 398, 130 Pac. 474. 


Possession and Ouster: Horr v. 
Hollis, 20 Wash. 424, 55 Pac. 565; John- 
son v. Brown, 33 Wash. 588, 74 Pac. 677; 
George v. Columbia & Puget S8. R. Co., 
38 Wash. 480, 80 Pac. 767. 


Establishment of prima facie title in 
ejectment by conveyances not run- 
ning back to sovereignty or com- 
mon source of title. 10 L. B. A. 
(N. 8.) 404; 22 L. B. A. (N. S.) 
1100. 


Rule that plaintiff in ejectment need 
not trace title back of common 
source, 7 A. L. R. 860. 
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Equitable estoppel as basis for action 
of ejectment. 49 L. R. A. (N. 8.) 
777. 


§ 794. Defendant must Plead Title—Judgment Against Landlord. 


The defendant shall not be allowed to give in evidence any estate in 
himself or another in the property, or any license or right to the posses- 
sion thereof, unless the same be pleaded in his answer. If so pleaded. 
the nature and duration of such estate or license or right to the possession 
shall be set forth with the certainty and particularity required in a com- 
plaint. If the defendant does not defend for the whole of the property, 
he shall specify for what particular part he does defend. In an action 
against a tenant, the judgment shall be conclusive against a landlord who 
has been made defendant in place of the tenant, to the same extent as if 
the action had been originally commenced against him. [L. 69, p. 129. 
$491; Cd. 81, § 539; 2 H. C., § 532. | 


Sufficiency of possessory title in eject- 
ment. 46 L. R. A. (N. 8.) 487, 508. 


Cited in 9 Wash. 160, 447; 29 Wash. 
115, 252; 52 Wash. 520; 56 Wash. 219, 
221; 59 Wash. 118; 60 Wash. 528; 67 Wash. 
108. 

ANSWER: See Remington’s Digest, 
Eject., §§ 27, 28 Want of title: Hays v. 
Parker, 2 W. T. 195, 3 Pac. 901; George 
v. Columbia R. Co., 38 Wash. 480, 80 Pac. 
767. Denials and effect thereof: Parker 
v. Dacres, 1 Wash. 190, 24 Pac. 192; Allen 
v. Higgins, 9 Wash. 446, 37 Pac. 671, 43 
Am. St. Rep. 847. 


A general denial will raise no issue, 
and where plaintiff pleads and proves any 
legal right to the premises, he thereby 
establishes a prima facie case against de- 
fendant: Allen v. Higgins, 9 Wash. 446, 
37 Pac. 671, 43 Am. St. Rep. 847. 


The offer in evidence at the trial of a 
deed not pleaded, nor recorded when the 
suit was commenced, comes too late, and 
the court may refuse to allow an amend- 
ment; and judgment quieting title has 
the effect to vacate the deed recorded 
after action brought: Garvey v. Garvey, 
52 Wash. 516, 101 Pac. 45. 


§795. Verdict. 


The fact that defendants in a zuit to 
quiet title by one out of possession plead 
their own title as required by this sec- 
tion would not constitute a waiver of 
their right to object that plaintiff had 
mistaken her remedy, when they do not 
ask for any affirmative relief in their 
answer: Povah v. Lee, 29 Wash. 108, 69 
Pac. 639. 


Upon appeal, defendants who appeared 
and filed an answer amounting to a dis- 
elaimer asking no costs or relief, and 
setting up no title or interest as required 
by this section, are not necessary parties 
to the appeal upon whom notice of appeal 
need be served, where they ceased to 
have any interest in the controversy: 
Soderberg v. McRae, 67 Wash. 104, 120 
Pac. 878. 


Oral contract to purchase land as 
defense to action of ejectment. 
Ann, Cas. 1912A, 566. 

Effect on landlord’s title to land of 
judgment in ejectment against ten- 


ant. 5 Ann. Cas. 61; 19 Ann. Cas. 
263. 


The jury by their verdict shall find as follows: 

1. If the verdict be for the plaintiff, that he is entitled to the possession 
of the property described in the complaint, or some part thereof, or some 
undivided share or interest in either, and the nature and duration of his 
estate in such property, part thereof, or undivided share or interest in 


either, as the case may be; 


2. If the verdict be for the defendant, that the plaintiff is not entitled 
to the possession of the property described in the complaint, or to such 
part thereof as the defendant defends for, and the estate in such property, 
or part thereof, or license, or right to the possession of either, established 
on the trial by the defendant, if any, in effect as the same is required to 


be pleaded. 
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Cited in 94 Wash. 401. 

TRIAL, JUDGMENT AND REVIEW— 
Dismissal or Nonsuit Before Trial—Dis- 
missal as to One or More Codefendants: 
See Remington’s Digest, Eject., § 41; 
Johnston v. Gerry, 34 Wash. 524, 76 Pac. 
258, 77 Pac. 503. 

Instructions: See Remington’s Digest, 
Ejeet., § 43; Lynch v. Richter, 10 Wash. 
486, 39 Pac. 125. 

Verdict and Findings: See Remington’s 
Digest, Eject., §44; Simmons v. Jamie- 
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son, 32 Wash. 619, 73 Pac. 700; Weidlich 
v. Independent Asphalt Paving Co., 94 
Wash. 395, 162 Pac. 541. 


Appeal and Error: See Remington's Di- 
gest, Eject., §45; Barton v. Wickizer, 41 
Wash. 293, 83 Pac. 312. 


Requisites of special verdict in eject- 
ment. 24 L. B. A. (N. B.) 18. 
Right to accept favorable part of 


decree in ejectment and appeal 
from rest. 29 L. R. A. (N. 8.) 9. 


§ 796. Damages—Limitation—Use of Improvements. 
The plaintiff shall only be entitled to recover damages for withhold- 


ing the property for the term of six years next preceding the commence- 
ment of the action, and for any period that may elapse from such 
commencement to the time of giving a verdict therein, exclusive of the 
use of permanent improvements made by the defendant. [L. ’69, p. 129. 
§ 493; Cd. 81, §541; 2 H. C., § 534.] 


Cited in 2 Wash. 263; 10 Wash. 519. 
665; 13 Wash. 222; 14 Wash. 479; 21 
Wash. 389; 34 Wash. 314. 

DAMAGES, IMPROVEMENTS AND 
TAXES—Measure of Damages or Profits: 
See Remington's Digest, Eject, § 47; 
Lownsdale v. Gray’s Harbor Boom Co., 
36 Wash. 198, 78 Pac. 904; Lownsdale 
v. Gray’s Harbor Boom Co., 54 Wash. 542, 
103 Pac. 833. 

Setoff of Improvements Against Dam- 
ages or Mesne Profits: See Remington’s 
Digest, Eject., §49; McInerney v. Beck, 
10 Wash. 515, 39 Pac. 130; Sengfelder 
v. Hill, 21 Wash. 371, 58 Pac. 250; 
Skinner v. MecCrackan, 93 Wash. 43, 159 
Pac. 977. 

Under this section the value of im- 
provements can only be set off against 


damages: Ball v. Clothier, 34 Wash. 299, 
75 Pac. 1099. 


The rule in ejeetment, under this 
section, limiting the recovery for im- 
provements to the value of the rents 
and profits accruing during such oe- 
cupaney, does not apply to actions for 
partition: Leake v. Hayes, 13 Wash. 215, 
43 Pac. 48, 52 Am. St. Rep. 34. 


Costs: See Remington's Digest, Eject., 
$46; Hays v. Parker, 2 W. T. 198, 3 
Pac. 901; Mason v. McLean, 6 Wash. 31. 
32 Pac. 1006; Wilcox v. Smith, 38 Wash. 
585, 80 Pac. 803. 

Right of plaintiff to recover as dam- 
agea interest on value of premises 
during period of detentioa: 16 
Ann. Cas. 853. 


§ 797. Betterments—Counterclaim for—Taxes and Improvements. 

In an action for the recovery of real property upon which permanent 
improvements have been made or general or special taxes or local assess- 
ments have been paid by a defendant, or those under whom he claims, 
holding in good faith under color or claim of title adversely to the claim 
of plaintiff, the value of such improvements and the amount of such taxes 
or assessments with interest thereon from date of payment must be al- 


lowed as a counterclaim to the defendant. 


torical references to last section.) 


Cited in 54 Wash. 365, 399; 55 Wash. 
357, 609, 650; 62 Wash. 406; 63 Wash. 561; 
93 Wash. 45; 95 Wash. 570; 112 Wash. 16. 


This section has no retrospective effect: 
Investment Co. v. Hambach, 37 Wash. 
628, 80 Pac. 190; Barton v. Wiekizer, 
4] Wash. 293, 83 Pac. 312. 

Bona fide purchasers who take posses- 
sion of vacant and unoccupied land in 
good faith, are entitled to recover the 
value of improvements if the same were 
mute after the enactment of this section, 


L. 03 p. 262, § 1; see his- 


and not for improvements made prior 
thereto. Monk v. Duell, 41 Wash. 403, 
83 Pac. 313; Gould v. White, 54 Wash. 
394, 103 Pac. 460; Flueck v. Pedigo, 55 
Wash. 646, 104 Pac. 1119. 

Under this section, there can be no lien 
for improvements placed on property bv 
permission of the owner for the benefit 
of defendant occupying by eufferance 
without any claim of right: Wallace v. 
Wallace, 112 Wash. 14, 191 Pac. 798. 
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Ownership of Improvements: See Rem- 
ington's Digest, Improv., § 3; Hart Lum- 
ber Co. v. Rucker, 20 Wash. 383, 55 Pac. 
320; Minder v. Mottaz, 37 Wash. 474, 
79 Pac. 996. 


Compensation for Improvements: See 
Remington’s Digest, Improv., 3 4; Brygger 
v. Schweitzer, 5 Wash. 564, 32 Pac. 462, 
33 Pac. 388; Legg v. Legg, 34 Wash. 132, 
75 Pac. 130; Sloan v. Lucas, 37 Wasb. 
348, 79 Pac. 949; Lawson v. Vernon, 38 
Wash. 422, 80 Pac. 559, 107 Am. St. Rep. 
880; Johnson v. Ingram, 63 Wash. 554, 
115 Pac. 1073; Ernst v. Schmidt, 66 Wash. 
452, 119 Pac. 828, Ann. Cas. 1913C, 389. 
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gins, 16 Wash. 530, 48 Pac. 240; Merritt 
v. Corey, 22 Wash. 444, 61 Pac. 171. 

The interest of a son in his mother’s 
half of the communitv land cannot be 
charged with improvements placed there- 
on by the surviving husband, either at 
common law or under this section: 
Mason’s Estate, In re, 95 Wash. 564, 164 
Pac. 205. 

Findings and Judgment as to Improve- 
ments or Taxes: Sce Remington's Digest, 
Eject., §51; Palmer v. Abrahams, 55 
Wash. 352, 104 Pac. 648. 


The judgment is bad in form where it 


permits the plaintiffs to remain in pos- 
session until their lien for improvement? 
is paid; and the judgment must establish 
the rights of the parties in conformity 
with this section: Palmer v. Abruhams, 
55 Wash. 352, 104 Pac. 648. 


See, also, Wallace v. Wallace, 112 Wash. 
14, 191 Pac. 793. 


Charge of Improvements or Taxes on 
Property Recovered: See Remington’s Di- 
gest, Eject., §50; McInerney v. Beck, 10 
Wash. 515, 39 Pac. 130; Ward v. Hug- 


§798. Pleading, Issue and Trial on Counterclaim. 


The counterclaim shall set forth the value of the land apart from the 
improvements, and the nature and value of the improvements apart from 
the land and the amount of said taxes and assessment so paid, and the 
date of payment. Issues shall be joined and tried as in other actions, 
and the value of the land and the amount of said taxes and assessments 
apart from the improvements, and the value of the improvements apart 
from the land must be specifically found by the verdict of the jury, re- 
port of the referee, or findings of the court as the case may be. [L. 

p. 262, § 2. ] 


§ 799. Judgment on Counterclaim—Payment. 


If the judgment be in favor of the plaintiff for the recovery of the 
realty, and of the defendant upon the counterclaim, the plaintiff shall be 
entitled to recover such damages as he may be found to have suffered 
through the withholding of the premises and waste committed thereupon 
by the defendant or those under whom he claims, but against this re- 
covery shall be offset pro tanto the value of the permanent improvements 
and the amount of said taxes and assessments with interest found as above 
provided. Should the value of improvements or taxes or assessments with 
interest exceed the recovery for damages, the plaintiff shall, within two 
months, pay to the defendant the difference between the two sums and 
upon proof, after notice, to the defendant, that this has been done, the 
court shall make an order declaring that fact, and that title to the im- 
provements is vested in him. Should the plaintiff fail to make such pay- 
ment, the defendant may at any time within two months after the time 
limited for such payment to be made, pay to the plaintiff the value of 
the land apart fom the improvements, and the amount of the damages 
awarded against him, and he thereupon shall be vested with title to the 
land, and, after notice to the plaintiff, the court shall make an order recit- 
ing the fact and adjudging title to be in him. Should neither party make 
the payment above provided, within the specified time, they shall be 
deemed to be tenants in common of the premises, including the improve- 
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ments, each holding an interest proportionate to the value of his property 
determined in the manner specified in section 798; Provided, that the in- 
terest of the owner of the improvements shall be the difference between 
the value of the improvements and the amount of damages recovered 
against him by the plaintiff. [L. ’03, p. 262, § 3.] 

Cited in 62 Wash. 408; 93 Wash. 47. 


§ 800. Verdict After Right of Possession has Expired. 


If the right of the plaintiff to the possession of the property expire 
after the commencement of the action, and before the trial, the verdict 
shall be given according to the fact, and judgment shall be given only for 
the damages. [L. 69, p. 130, § 494; Cd. 81, § 542; 2 H. C., § 535.] 


§ 801. Order for Survey. 


The court, or judge thereof, on motion, and after notice to the ad- 
verse party, may, for cause shown, grant an order allowing the party 
applying therefor- to enter upon the property in controversy and make 
survey and admeasurement thereof for the purposes of the action. [L. 69, 
p. 130, § 495; Cd. '81, § 543; 2 H. C., 8 536.] 


§ 802. Contents, Service and Effect of Order. 


The order shall describe the property, and a copy thereof shall be 
served upon the defendant, and thereupon the party may enter upon the 
property and make such survey and admeasurement; but if any unneces- 
sary injury be done to the premises, he shall be liable therefor. [L. 69. 
p. 130, § 496; Cd. 81, p. 544; 2 H. C., § 537.] 


§ 803. Alienation Pendente Lite. 


An action for the recovery of the possession of real property against 
a person in possession cannot be prejudiced by any alienation made by 
such person either before or after the commencement of the action; but 
if such alienation be made after the commencement of the action, and the 
defendant do not satisfy the judgment recovered for damages for with- 
holding the possession, such damages may be recovered by action against 
the purchaser. [L. ’69, p. 130, § 497; Cd. ’81, §545; 2 H. C., § 538.] 
Cited in 41 Wash. 613; 60 Wash. 481. the general statute, section 243, providing 


Notice of the pendency of an action to for the filing of notice of li3 pendens in 
recover the poasession of real estate is Certain forms of action: May v. Sutherlin, 


not necessary under sections 803 and 806, 41 Wash. 609, 84 Pac. 585. 
which are not superseded or controlled by 


§ 804. Mortgagee cannot Maintain Ejectment. 

A mortgage of real property shall not be deemed a conveyance so as 
to enable the owner of the mortgage to recover possession of the real 
property, without a foreclosure and sale according to law. [L. ’69, p. 130, 
§ 498; Cd. ’81, § 546; 2 H. C., § 539. ] 

See infra, § 1116 et seq., foreclosure of mortgages. 
Cited in 19 Wash. 278; 40 Wash. 584; 51 Wash. 519. 


§ 805. Actions Between Cotenants. 


In an action by a tenant in common or a joint tenant of real prop- 
erty against his cotenant, the plaintiff must show, in addition to his evi- 
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denee of right, that the defendant either denied the plaintiff’s right or 
did some act amounting to such denial. [L. ’69, p. 130, § 499; Cd. ’81, 
§ 547, 2 H. C., § 504. | 


Right of Action, Parties and Relief: Wash. 156, 37 Pac. 318; Allen v. Higgins, 
Between Cotenants: See Remington’s Di- 9 Wash. 446, 37 Pac. 671,43 Am. St. Rep. 
gest, Ten. in C., §15; Lawrence v. Bel- 847; Craver v. Mossback, 57 Wash. 662, 
lingham Bay etc. R. Co., 4 Wash. 664, 107 Pac. 1037, 109 Pac. 1016, 

30 Pae. 1099; Raymond v. Morrison, 9 


§ 806. Judgment, Conclusiveness of. 


In an action to recover possession of real property, the judgment ren- 
dered therein shall be conclusive as to the estate in such property and the 
right of possession thereof, so far as the same is thereby determined, upon 
all persons claiming by, through, or under the party against whom the 
judgment is rendered, by title or interest passing after the commencement 
of the action, if the party in whose favor the judgment is rendered shall 
have filed a notice of the pendency of the action as required by section 
243, supra. When service of the notice is made by publication, and judg- 
ment is given for failure to answer, at any time within two years from 
the entry thereof, the defendant or his successor in interest as to the 
whole or any part of the property, shall, upon application to the court 
or judge thereof, be entitled to an order, vacating the Judgment and 
vranting him a new trial, upon the payment of the costs of the action. 
[L. 09, p. 55, 8 1. Cf. L. 69, p. 131, § 501; Cd. 81, § 549; 2 H. C., § 541.] 


Cited in 39 Wash. 374, 375; 41 Wash. to set aside conveyances for fraud and 
613; 44 Wash. 107; 60 Wash. 481; 67 subject land to the lien of judgments: 


Wash. 492, 493; 68 Wash. 348, 350. Jordan v. Hutchinson, 39 Wash. 373, 81 
See note to § 803. Pac. 867. 
Thia section, giving an absolute right An action to have a lost corner estab- 


lished by survey is not an action for the 
to vacate @ judgment had upon the y 1 
publication of summons in an action to recovery of Kig property „within the 
recover the possession of land, has no 3 1 1 v. Hood, 
application te a judgment in an action 4 Wash. 99, ac. 40. 


$807. Possession not Affected by Vacating Judgment. 


If the plaintiff has taken possession of the property before the judg- 
ment is set aside and a new trial granted, as provided in the preceding 
section, such possession shall not be thereby affected in any way; and if 
judgment be given for defendant in the new trial, he shall be entitled to 
restitution by execution in the same manner as if he were plaintiff. 
L. 69, p. 131, § 502; Cd. 81, § 550; 2 H. C., § 542.) 


§ 808. Conflicting Claimants Under Donation Law. 


In an action at law for the recovery of the possession of real prop- 
erty, if either party claim the property as a donee of the United States, 
and under the act of congress approved September twenty-seventh, eigh- 
teen hundred and fifty, commonly called the donation law, or the acts 
amendatory thereof, such party, from the date of his settlement thereon, 
as provided in said act, shall be deemed to have a legal estate in fee in 
such property, to continue upon condition that he perform the conditions 
required by such acts, which estate is unconditional and indefeasible after 
the performance of such conditions. In such action, if both plaintiff and 
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defendant claim title to the same real property, by virtue of settlement. 
under such acts, such settlement and performance of the subsequent con- 
dition shall be prima facie presumed in favor of the party having or 
claiming under the elder certificate or patent, as the case may be, unless it 
appears upon the face of such certificate or patent that the same is ab- 


solutely void. 
8 551; 2 H. C., § 543. 
Cited in 10 Wash. 360; 25 Wash. 358. 


Possession of donation claim under 
what purports to be a quitclaim deed, 
but executed before the expiration of 
necessary four years’ residence required 
by the act, is possession under a contract 
prohibited by law, and gives no color 
of title: Bullene v. Garrison, 1 W. T. 
587. 


When selection, residence upon, and 
cultivation of land under the donation 
law are completed, the transaction is 
closed; nothing remains except for donee 
to furnish proof of these acts, and for 
government to furnish proof of title; 
these acts complied with, affect the trans- 


f. L. 69, p. 132, § 504; L. 77, p. 116, § 556; Cd. '51, 


fer of title, and not the patent; the latter 
only evidences title and relates baek to 
the acts: Brazee v. Schofield, 2 W. T. 
209, 3 Pac. 265. 


Title to land under donation law was 
acquired by compliance with the require- 
ments of the act on the part of claimant; 
and the residence upon and cultivation ot 
claim under that act by a man after 
having been legally divorced was that of 
a single man only; the divorced wife can 
make no claim for one-half: Maynard 
v. Hill, 2 W. T. 321, 5 Pac. 717; re- 
affirming Maynard v. Valentine, 2 W. T. 
3, 3 Pac. 195; Bullene v. Garrison, 1 
W. T. 587. | 


§ 809. Conflicting Claims to Real Property Generally. 
Any person in possession, by himself or his tenant, of real property, 


and any private or municipal corporation in possession, by itself or its 
tenant, of any real property, or when such real property is not in the 
actual possession of anyone, any person, or private or municipal corpora- 
tion, claiming title to any real property under a patent from the United 
States, or during his or its claim of title to such real property under a 
patent from the United States for such real estate, may maintain a civil ac- 
tion against any person or persons, corporations or associations, claiming 
an interest in said real property, or any part thereof, or any right thereto, 
adverse to him, them, or it, for the purpose of determining such claim, estate. 
or interest; and where several persons, or private or municipal corporations. 
are in possession of, or claim as aforesaid, separate parcels of real prop- 
erty, and an adverse interest is claimed, or claim made in or to any such 
pareels, by any other person, persons, corporations, or associations, arising 
out of a question; conveyance, statute, grant, or other matter common to 
all such parcels of real estate, all or any portion of such persons or cor- 
porations so in possession or claiming such parcel of real property may 
unite as plaintiffs in such suit to determine such adverse claim or inter- 
est against all persons, corporations, or associations claiming such adverse 
interest. [L. 77, p. 116, §556; Cd. 81, § 551; 2 H. C., § 544. 


This section is for the most part superseded by § 785, supra. 


Cited in 10 Wash. 359; 12 Wash. 696; 
20 Wash. 126; 21 Wash. 679; 24 Wash. 
276; 26 Wash. 130; 29 Wash. 112, 203. 
675: 32 Wash. 638; 52 Wash. 344; 56 
Wash. 164; 61 Wash. 577; 67 Wash. 493; 
71 Wash. 447; 77 Wash. 157. 

Actions to Quiet Title—Under this sec- 
tion and section 785, supra, generally: See 
Remington’s Digest, Quiet. T., and cases 
cited, and notes under § 785 et seq. 


TITLE TO SUSTAIN ACTION: Under 
this section, an action lies to quiet title 
against a mortgage given by a atranger 
to the title: Pacific Coast Pipe Co. v. 
Hediean, 61 Wash. 576, 112 Pac. 655, 
Ann. Cas, 1912C, 833. 


Under this section a suit to remove the 
cloud caused by the filing of a lis penden3 
notice in an action between other parties 
may be maintained by the owner, with- 
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out awaiting the result of the action 
to which be is a stranger: King v. Bran- 
cheid, 32 Wash. 634, 73 Pac. 668. 

Hostile assertion of title to a parcel of 
land, formerly an alley, which had been 
vacated by the former owner of abutting 
lots, constitutes a cloud on the title which 
may be quieted under this section: Nor- 
ton v. Gross, 52 Wash. 341, 100 Pac. 734. 

Any person in possession of land, al- 
though not the owner of the fee, may 
maintain an action for the purpose of 
quieting bis title thereto, so as to avoid 
any uncertainty in his holding, under this 
section: Bird v. Winyer, 24 Wash. 269, 64 
Pac. 178. 

Under this section, a decree to quict 
title may be had where the defendant 
filed for record an invalid notice, claiming 
a contract for purchase, although the 
claim did not constitute a cloud within 
equitable principles: McGuiness v. Har- 
giss, 56 Wash, 162, 105 Pac. 233, 21 Ann. 
Cas. 220. 

An action to quiet title lies under Bal. 
Code, § 5521, for the removal of a street 
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aszessment as a cloud upon the title, 
where the assessment is barred by the 
statute of limitations and the city claims 
the right to enforce the same: Kinsman 
v. Spokane, 20 Wash. 118, 54 Pac. 934, 72 
Am, St. Rep. 24. 


Sufficiency of Possession: Bigelow v. 
Brewer, 29 Wash. 670, 70 Pac. 129. 


Under the general rule at common law, 
one must be in the possession of premises 
to invoke the aid of equity to determine 
his estate, and this section is but a 
reaffirmance of such rule: Shelton Logging 
Co. v. Gosser, 26 Wash. 126, 66 Pac. 151. 

An equitable action to try title or 
remove clouds from title can be main- 
tained under this section, where the prop- 
erty is not in the actual possession of 
anyone: Rohrer v. Snyder, 29 Wash. 199, 
69 Pac. 748. 


Sufficiency of Complaint Under This 
Section: Watson v. Glover, 21 Wash. 677, 
59 Pac. 516; Kalb v. German Savings & 
Loan Soe., 25 Wash. 249, 65 Pac. 559, 87 
Am. St. Rep. 757. 


CHAPTER II. 
FORCIBLE ENTRY AND DETAINER. 


§810. Forcible Entry, Defined. 


Every person is guilty of a forcible entry who either,— 

1. By breaking open windows, doors, or other parts of a house, or by 
fraud, intimidation, or stealth, or by any kind of violence or circum- 
stance of terror, enters upon or into any real property; or 

2. Who, after entering peaceably upon rea] property, turns out by force, 


threats, or menacing conduct the party in actual possession. 


[Cf. L. 90, 


p. 73. 8 1; L. 91, p. 179, §1; 2 H. C., 8 547. 


Cited in 6 Wash. 325; 8 Wash. 358, 535. 
739; 12 Wash. 685; 14 Wash. 395; 19 
Wash, 561; 28 Wash. 665; 31 Wash. 487; 
45 Wash. 369, 371; 45 Wash. 453; 62 
Wash. 148; 106 Wash. 133, 568. 


The general forcible entry and detainer 
act applies in many cases where ejectment 
was the remedy under former laws: 
Columbia & Puget Sound R. Co. v. Moss, 
44 Wash. 589, 87 Pac. 951. 


Under this section, there was no evic- 
tion to suatain an action of forcible entry 
and detainer against a vendee from a 
landlord who went into possession at a 
time when the premises were vacant and 
unoccupied, without knowledge that the 


§811. Forcible Detainer, Defined. 


landlord had unlawfully evicted plaintiff 
under a void writ of restitution, the 
plaintiff never having demanded posses- 
sion of such vendee: Huston v. Big Bend 
Land Co., 106 Wash. 130, 179 Pac. 101. 


For text treatment of “Forcible Entry 
and Detainer.“ see 11 R. C. L 
1134. 


Threats and display of force without 
actual force as constituting forcible 
entry. 15 Ann. Cas. 804. 

Mere display of invalid process with- 
out actual force or threats as 
ground of action of forcible entry 
and detainer. 37 L. B. A. (N. 8.) 
600. 


Every person is guilty of a forcible detainer who either,— 
1. By force, or by menaces and threats of violence, unlawfully holds 
and keeps the possession of real property, whether the same was acquired 


peaceably or otherwise; or 
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2. Who in the night-time, or during the absence of the occupant of any 
real property [unlawfully] enters thereon, and who, after demand made 
for the surrender thereof, refuses for the period of three days to sur- 
render the same to such former occupant. The occupant of real property 
within the meaning of this subdivision is one who, for the five days next 
preceding such unlawful entry, was in the peaceable and undisturbed 


possession of such real property. 
§2;2 H. C., §548.] 


Cited in 33 Wash. 336; 42 Wash. 562, 
7563; 44 Wash. 590, 591; 45 Wash. 453; 85 
Wash. 324; 96 Wash. 342; 106 Wash. 134. 
Under this section, subdivision 2, a 
landlord cannot maintain the action 
against one who wrongfully enters upon 
lands occupied by a tenant, although the 
tenant refuses to prosecute and surrenders 
up his lease to the landlord: Chezum v. 
Camphell, 42 Wash. 560, 85 Pac. 48, 7 
Ann. Cas. 921. 


Under this section, a complaint in 
forcible entry and detainer i3 sufficient 


§ 812. Unlawful Detainer, Defined. 


[Cf. L. 90, p. 73, §2; L. 91, p. 179, 


when it states that, while plaintiff was in 
actual possession of the premises, the 
defendants broke open the inclosures dur- 
ing plaintiff's absence, and by force and 
Violence continue to occupy and refu3e to 
surrender the same: Gore v. Altice, 33 
Wash. 335, 74 Pac. 556. 


Under this section, one who enters upon 
unoccupied lands is not guilty of forcible 
detainer in the absence of any demand 
for possession: Huston v. Big Bend Land 
Co., 106 Wash. 130, 179 Pac. 101. 


A tenant of real property for a term less than life is guilty of un- 


lawful detainer either,— 


(1) When he holds over or continues in possession, in person or by sub- 
tenant, of the property or any part thereof after the expiration of the 
term for which it is let to him. In all cases where real property is leased 
for a specified term or period by express or implied contract, whether 
written or by parol, the tenancy shall be terminated without notice at 
the expiration of such specified term or period; or 

(2) When he having leased property for an indefinite time, with 
monthly or other periodic rent reserved continues in possession thereof, 
in person or by subtenant, after the end of any such month or period, 
in eases where the landlord, more than twenty days prior to the end of 
such month or period, shall have served notice (in manner in this act 
provided), requiring him to quit the premises at the expiration of such 


month or period. 


(3) When he continues in possession in person or by subtenant after 8 
default in the payment of any rent, and after notice in writing requir- 
ing in the alternative the payment of the rent or the surrender of the 
detained premises, served (in manner hereafter in this act provided) in be- 
half of the person entitled to the rent upon the person owning the same, 
shall have remained uncomplied with for the period of three days after ser- 
vice thereof. Such notice may be served at any time after the rent be- 


comes due; or 


(4) When he continues in possession in person or by subtenant after 4 
neglect or failure to keep or perform any other condition or covenant of 
the lease or agreement under which the property is held, including any 
covenant not to assign or sublet, than one for the payment of rent, and 


after notice in writing requiring. 


in the alternative the performance 


of such condition or covenant or the surrender of the property, served 
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(in the manner provided in this act) upon him, and if there be a sub- 
tenant in actual possession of the premises, also upon such subtenant, shall 
remain uncomplied with for ten days after service thereof. Within ten 
days after the service of such notice the tenant, or any subtenant in actual 
occupation of the premises, or any mortgagee of the term, or other person 
interested in its continuance, may perform such condition or covenant and 
thereby save the lease from such forfeiture; or | l 

(5) When he commits or permits waste upon the demised premises, or 
when he sets up or carries on therein or thereon any unlawful business, 
or when he erects, suffers, permits or maintains on or about said prem- 
ises any nuisance, and remains in possession after service (in manner in 
this act provided) of three days’ notice to quit upon him. 

(6) Any person who shall, without the permission of the owner and 
without having any color of title thereto, enter upon the land of another 
and who shall fail or refuse to remove therefrom after three days’ notice, 
in writing, to be served in the manner provided in this act. [L. 05, 
p. 173, §1. Cf. L. ’91, p. 180, §3; 2 H. C., §549; see L. 90, p. 73, § 3. 


Cited in 8 Wash. 359, 533; 21 Wash. 282; 
99 Wash. 270; 24 Wash. 485; 25 Wash. 


491, 665; 26 Wash. 565; 28 Wash. 76, 77; 


29 Wash. 265; 30 Wash. 526; 33 Wash. 
457, 458; 35 Wash. 673, 674; 44 Wash. 
502, 593; 53 Wash. 514; 57 Wash. 469, 
557, 558; 59 Wash. 57, 58; 77 Wash. 628; 
86 Wash. 135; 101 Wash. 570; 109 Wash. 


220. 


Nature and Form of Remedy: See Rem- 
ington’s Digest, Fore. E. & D., 3 1-1; 
Columbia & Puget Sound R. Co. v. Moss, 
44 Wash. 589, 87 Pac. 951; Hutchinson v. 
Wilson, 54 Wash. 410, 103 Pac. 474. 


This section was only a change of 
remedies, affecting no vested right and 
was not a re-enactment of the forcible 
entry and detainer act of 1891: Columbia 
& Puget Sound R. Co. v. Moss, 44 Wash. 
589, 87 Pac. 951. | 


ACTIONS FOR UNLAWFUL DE- 
TAINER—Right to Maintain Action in 
General: See Remington’s Digest, Land. 
& Ten., 3 127; Meeker v. Gardella, 1 
Wash. 139, 23 Pac. 837; Woodward v. 
Winehill, 14 Wash. 394, 44 Pac. 86); 
Oregon & Washington R. Co. v. Vulcan 
Tron Works, 57 Wash. 372, 106 Pac. 1120; 
Olson Land Co. v. Alki Park Co., 63 
Wash. 521, 115 Pac. 1083, Ann. Cas. 
1912D, 365; Kneeland Inv. Co. v. Aldrich, 
63 Wash. 609, 116 Pac. 264; Big Bend 
Land Co. v. Huston, 98 Wash. 640, 168 
Pac. 470. 


See, also, Sheridan v. Doherty, 106 
Wash. 561, 181 Pac. 16; Williamson v. 
Haliett, 108 Wash. 176, 182 Pac. 940; 
Davis v. Pendrass, 107 Wash. 279, 181 
Pac. 682; Hinkhouse v. Wacker, 112 
Wash. 253, 191 Pac. 881. 


The summary action of unlawful detainer 
for the recovery of the possession of 
leased premises cannot be maintained un- 


less the conventional relation of landlord 
and tenant exists between the parties: 
Meyer v. Beyer, 43 Wash. 368, 86 Pac. 
661. 


The conventional relation of landlord 
and tenant to sustain an action of un- 
lawful detainer may be created by im- 
plication, and arises where defendant 
entered without the knowledge of plain- 
tiff, who immediately gave notice to quit 
or pay rent; especially in view of sec- 
tion 10621, infra, providing that a person 
obtaining possession without the owner’s 
consent shall be deemed a tenant bv 
sufferance and liable for reasonable rent: 
Williamson v. Hallett, 108 Wash. 176, 
182 Pac. 940. 

Plaintiff was entitled to prosecute an 
action of unlawful detainer where on 
denial of the relation of landlord and 
tenant, the court found, on conflicting 
evidence, that defendant was in posses- 
sion as plaintiff’a tenant: Davis v. Pen- 
drass, 107 Wash. 279, 181 Pac. 682. 


Holding Over After Termination 
of Tenancy: See Remington's Digest, 
Land. & Ten., § 128; Yesler’s Estate v. 
Orth, 24 Wash. 483, 64 Pac. 723; Decker 
v. Verloop, 73 Wash. 10, 131 Pac. 190. 


See, also, Greene v. Garrison, 107 
Wash. 430, 181 Pac. 858; Andersonian 
Inv. Co. v. Wade, 108 Wash. 373, 184 
Pac. 327; Sowle v. Johnson, 109 Wash. 
218, 186 Pac. 255. 


Time to Sue and Limitations: See Rem- 
ington’s Digest, Fore. E. & D., 8 4-1; 
Land. & T., 8 137; Columbia & Puget 
Sound R. Co. v. Moss, 53 Wash. 512, 
102 Pac. 439; Mitchell v. Matheson, 23 
Wash. 723, 63 Pac. 564; Smith v. Seattle 
Camp No. 69, W. O. W., 57 Wash. 556, 
107 Pac. 372. 


See, also, Greene v. Garrison, 107 Wash. 
430, 181 Pac. 858. 


575 


813 ACTIONS iN PARTICULAR CASES. 


Conditions Precedent — Necessity of 
Notice to Quit and Demand of Possession: 
See Remington’s Digest, Land. & Ten., 
§ 133; Woodward v. Winehill, 14 Wash. 
394, 44 Pac. 860; Stanford Land Co. v. 
Steidle, 28 Wash. 72, 68 Pac. 178; Mounts 
v. Goranson, 29 Wash. 261, 69 Pac. 740; 
Morris v. Healv Lumber Co., 33 Wash. 
451, 74 Pac. 662; Jeffries v. Spencer, 86 
Wash. 133, 149 Pae. 651; State ex rel. 
Robertson v. Superior Court, 95 Wash. 
447, 164 Pac. 63. 


Sufficiency of Notice or Demand: 
See Remington’s Digest, Land. & Ten., 
$ 134; Ralph v. Lomer, 3 Wash. 401, 28 
Pac. 760; McLennan v. Grant, 8 Wash. 
603, 36 Pac. 682; Shannon v. Grindstaff, 
11 Wash. 536, 40 Pac. 123; Gilmore v. 
Baker Co., 12 Wash. 468, 41 Pac. 124; 
Bond v. Chapman, 34 Wash. 606, 76 Pac. 
97; Byrkett v. Gardner, 35 Wash. 668, 77 
Pac, 1048; Newman v. Worthen, 57 Wash. 
467, 107 Pac. 188; Bowman v. Harrison, 
59 Wash. 56, 109 Pac. 192; Olson Land 
Co. v. Alki Park Co., 63 Wash. 521, 115 
Pac. 1083, Ann. Cas. 1912D, 365; Knee- 
land Inv. Co. v. Aldrich, 63 Wash. 609, 
116 Pac. 264. 

See, also, Hinkhouse v. Wacker, 112 
Wash. 253, 191 Pac. 881. 


Time of Service: See Remington’s 
Digest, Land. & Ten., §135; Harris v. 
Halverson, 23 Wash. 779, 63 Pac. 549; 
Ferguson v. Hashi, 25 Wash. 664, 66 Pac. 
105; McGinnis v. Genns, 25 Wash. 49), 
65 Paec. 755; Teater v. King, 35 Wash. 
138, 76 Pac. 688; Smith v. Seattle Camp 
No. 69, W. O. W., 57 Wash. 556, 107 Pac. 
372; Corner Market Co. v. Gilman, 77 
Wash. 625, 138 Pac. 2. 

See. also, Bowle v. Johnson, 109 Wash. 
218, 186 Pae. 255; Hinkhouse v. Wacker, 
112 Wash. 253, 191 Pac. 881. 
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—— Waiver of Notice or Demand by 
Tenant: See Remington’s Digest, Land. & 
Ten., § 136; Lowman v. West, 8 Wash. 
355, 36 Pac. 258; Mitchell v. Matheson, 
23 Wash. 723, 63 Pac. 564. 

Parties—-Who may Maintain Action: 

See Remington’s Digest, Land. & Ten. 
$ 138; Roderick v. Swanson, 6 Wasb. 222, 
33 Pac. 349; Capital Brewing Co. v. Cros- 
bie, 22 Wash. 269, 60 Pac. 652; Harris v. 
Halverson, 23 Wash. 779, 63 Pac. 549; 
Schreiner v. Stanton, 26 Wash. 563, 6; 
Pac. 219; Chezum v. Campbell, 42 Wash. 
560, 85 Pac. 48, 7 Ann. Cas, 921; Stahl 
Brewing & Malting Co. v. Van Buren, 
45 Wash. 451, 88 Pac. 837. 
Persons Against Whom Action 
Will Lie: See Remington’s Digest, Land. 
& Ten.,§ 139; Shannon v. Grindstaff, 11 
Wash. 536, 40 Pac. 123; Agen v. Nelson, 
51 Wash. 431, 98 Pac. 1115; Canyon Lum- 
ber Co. v. Sexton, 93 Wash. 620, 161 Pac. 
841. 

Trial and Judgment: See Remington’s 
Digest, Land. & Ten., § 148; Gaffney v. 
Megrath, 11 Wash. 456, 39 Pac. 973; 
Woodward v. Winehill, 14 Wash. 394, 44 
Pac. 86); Mitchell v. Matheson, 23 Wash. 
723, 63 Pac. 564; Teater v. King, 41 
Wash. 134, 83 Pac. 8; O’Connell v. Ara, 
63 Wash. 280, 115 Pac. 95; Hutchinson 
Investment Co. v. Van Nostern, 99 Wash. 
549, 170 Pac. 121. 

See, also, Sheridan v. Doherty, 106 
Wash. 561, 181 Pac. 16. 


Necessity of notice to quit before 
landlord can bring action against 
tenant whose lease has expired. 8 
Ann. Cas. 731. 


Right of vendor to bring action of 
unlawful detainer against vendee 
under contract to purchase. Ann. 
Cas. 1915C, 317. 


§ 813. Tenancy upon Agricultural Lands—Effect of Holding Over. 


In all cases of tenancy upon agricultural lands, where the tenant has 


held over and retained possession for more than sixty days after the ex- 
piration of his term, without any demand or notice to quit by his land- 
lord or the successor in estate of his landlord, if any there be, he shall be 
deemed to be holding by permission of his landlord or the successor in 
estate of his landlord, if any there be, and shall be entitled to hold under 
the terms of the lease for another full year, and shall not be guilty of 
an unlawful detainer during said year, and such holding over for the 
period aforesaid shall be taken and construed as a consent on the part 
of a tenant to hold for another year. [Cf. L. 90, p. 74, §3; L. 91, p. 181, 
84; 2 H. C., § 590. |] 


Cited in 29 Wash. 266; 38 Wash. 672: 5] 
Wash. 433; 98 Wash. 606; 101 Wash. 569, 
570. 

Where a tenant has continued in pos- 
session of agricultural Jands for more than 
sixty days after the expiration of the 


term for which the premises were let to 
him, he is entitled, under this seetion to 
hold for another year, when he will again 
be guilty of unlawful detainer for a period 
of sixty daya zucceeding the end of that 
hold-over year, but any notice prior to 
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the end of his term is sufficient to author- tainer: Smeltzer v. Webb, 101 Wash. 568, 

ize the bringing of the action of unlawful 172 Pac. 750. 

detainer: Mounts v. Goranson, 29 Wash. Under this section, a holding over of 

261, 69 Pac. 740. agricultural lands for more than sixty 
Under this section, any oral notice of days after expiration of any annual rent 

termination of the lease and demand of 8 ea race 4 agg i 
‘osses3ion at the expiration of the speci- * : 

fed term is sufficient to prevent the geal may 4 8 by ane 3 fry Kap 

ant from acquiring rights by holding over, 3 8 1 8 Miller gg Wash. 6901 

and to authorize an action of unlawful de- Pere: Spreitzer V. er, : 


168 Pac. 179. 
8814. Service of Notice. 


Any notice provided for in this act shall be served either (1) by de- 
livering a copy personally to the person entitled thereto; or (2) if he be 
absent from the premises unlawfully held, by leaving there a copy, with 
some person of suitable age and discretion, and sending a copy through 
the mail addressed to the person entitled thereto at his place of residence; 
or (3) if the person to be notified be a tenant, or an unlawful holder 
of premises, and his place of residence is not known, or if a person of 
suitable age and discretion there cannot be found then by affixing a copy 
of the notice in a conspicuous place on the premises unlawfully held, and 
also delivering a copy to a person there residing, if such a person can be 
found, and also sending a copy through the mail addressed to the tenant, 
or unlawful occupant, at the place where the premises unlawfully held 
are situated. Service upon a subtenant may be made in the same manner: 
Provided, that in cases where the tenant or unlawful occupant, shall be 
conducting a hotel, inn, lodging-house, boarding-house, or shall be rent- 
ing rooms while still retaining control of the premises as a whole, that 
the guests, lodgers, boarders or persons renting such rooms shall not be 
considered as subtenants within the meaning of this act, but all such 
persons may be served by affixing a copy of the notice to be served in 
two conspicuous places upon the premises unlawfully held; and such per- 
sons shall net be necessary parties defendant in an action to recover pos- 
session of said premises. Service of any notice provided for in this act. 
may be had upon a corporation by delivering a copy thereof to any officer, 
agent or persons having charge of the business of such corporation, at 
the premises unlawfully held, and in case no such officer, agent or person 
can be found upon such premises, then service may be had by affixing a 
copy of such notice in a conspicuous place upon said premises and by send- 
mg a copy through the mail addressed to such corporation at the place 
where said premises are situated. Proof of any service under this section 
may be made by the affidavit of the person making the same in like 
manner and with like effect as the proof of service of summons in civil 
actions. When a copy of notice is sent through the mail, as provided in 
this section, service shall be deemed complete when such copy is deposited 
in the United States mail in the county in which the property is situated 
properly addressed with postage prepaid: Provided, however, That when 
service is made by mail one additional day shall be allowed before the 
commencement of an action based upon such notice. [L. 11, p. 95, § 1. 
Cf. L. 05, p. 174, §2; L. ’90, p. 75, §4; L. ’91, p. 181, §5; 2 H. C., § 551. ] 

Cited in 57 Wash. 558; 95 Wash. 606; Notice to Quit and Demand of Posses- 
112 Wash. 957. | a sion: See Remington’s Digest, Fore. E. & 
Rem. Wash. Code, Vol. I—37 577 
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D., §2; Shannon v. Grindstaff, 11 Wash. 
536, 40 Pac. 123; Columbia & Puget Sound 
R. Co. v. Moss, 53 Wash. 512, 102 Pac. 
439. 

Sec, also, Huston v. Big Bend Land Co., 
106 Wash. 130, 179 Pac. 101. 


Service at the premises on e person of 
suitable age and discretion is not suffi- 
cient unless a copy be sent through the 
mail addressed to the person entitled to 
receive it: Hinkhouse v. Wacker, 112 
Wash. 253, 191 Pac. 881, 195 Pac. 218. 


Under this section, notice to quit in 
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corporation, in case no person in charge 
of its business can be found upon the 
preniises, by affixing a copy on the coor 
of the premises and mailing a copy, prop- 
erly addressed, ete.: Hutchinson Invest- 
ment Co. v. Woman’s Exchange, 95 Wash. 
605, 164 Pac. 196. 


Necessity of notice to quit before 
landlord can bring forcible entry 
and detainer against tenant whose 
lease has expired. & Ann. Cas. 31. 


Denial of tenancy as waiver of notice 
to quit or of demand of possessior. 


unlawful detainer may be served upon a 25 L. K. A. (N. S.) 194. 


§ 815. Venue. 


The superior court of the county in which the property or some part 
of it is situated shall have jurisdiction of proceedings under this chapter. 
[L. 90, p. 75, §5; L. ’91, p. 182, §6; 2 H. C., § 552.) 


§ 816. Parties Defendant—Judgment. 


No person other than the tenant of the premises, and subtenant, if 
there be one, in the actual occupation of the premises when the complaint 
is filed, need be made parties defendant in any proceeding under this 
chapter, nor shall any proceeding abate, nor the plaintiff be nonsuited, for 
the nonjoinder of any person who might have been made party defend- 
ant; but when it appears that any of the parties served with process, or 
appearing in the proceeding, are guilty of the offense charged, judgment 
must be rendered against him. In case a person has become a subtenant 
of the premises in controversy after the service of any notice in this 
chapter provided for, the fact that such notice was not served on such 
subtenant shall constitute no defense to the action. All persons who 
enter the premises under the tenant, after the commencement of the action 
hereunder, shall be bound by the judgment the same as if they had been 
made parties to the action. [L. 90, p. 75, §6; L. 791, p. 182, §7; 2 H. C. 
§ 533. | 


Cited in 93 Wash. 624. 


Under this section and sections 827, 830, 
providing for relief against the judgment 
by those claiming under or through the 
tenant, a person claiming a mechanic’s 
lien against the interest of the tenant 
need not be made a party, and is never- 


theless bound by the judgment as being 
in privity with the tenant: Canyon 
Lumber Co. v. Sexton, 93 Wash. 620, 16! 
Pac. 841. 


Joint liability of husband and wife 
for forcible entry and detainer. l: 
A. L. R. 1485. 


§ 817. Complaint— When Summons must Issue. 


The plaintiff in his complaint, which shall be in writing, must set forth 
the facts on which he seeks to recover, and describe the premises with 
reasonable certainty, and may set forth therein any circumstances of 
fraud, force, or violence, which may have accompanied the said forcible 
entry, or forcible or unlawful detainer, and claim damages therefor, or 
compensation for the occupation of the premises, or both; in case the un- 
lawful detainer charged be after default in the payment of rent, the com- 
plaint must state the amount of such rent. Upon filing the complaint a 
summons must be issued thereon as in other cases, returnable at a day 


578 


Cuar. IT} FORCIBLE ENTRY AND DETAINER. 


§18 


designated therein, which shall not be less than six nor more than twelve 
davs from its date, except in cases where the publication of summons is 
necessary, in which case the court or judge thereof may order that the 
summons be made returnable at such time as may be deemed proper, and 


the summons shall specify the return day so fixed. 


L. 91, p. 182, §8; 2 H. C., 8 554.] 
Cited in 27 Wash. 247; 31 Wash. 486; 


33 Wash. 455; 44 Wash. 592, 593; 98 Wash. 


643. 


Process and Appearance: See Reming- 
ton’s Digest, Fore. E. & D., §5; State 
ex rel. Smith v. Parker, 12 Wash. 685, 
42 Pac. 113; Security Savings & Trust 
Co. v. Hackett, 27 Wash. 247, 67 Pac. 
607; McGrew v. Lamb, 31 Wash. 485, 72 
Pae. 100. 

This section, requiring the filing of a 
complaint in actions of forcible entry 
and detainer prior to the is3uance and 
service of the summons has been super- 
seded by the subsequent enactment of 
the general law governing the commence- 
ment of actions and services of summons, 
a3 provided in section 220 et seq.: Se- 
curity Savings & T. Co. v. Hackett, 27 
Wash. 247, 67 Pac. 607; McGrew v. 
Lamb, 31 Wash. 485, 72 Pac. 100. 

PLEADING: See Remington’s Digest, 
Land. & Ten., 88 140—142. Complaint in 
General: Chambers v. Hoover, 3 W. T. 
107, 13 Pac. 466; Hall & Paulson Furn. 
Co. v. Wilbur, 4 Wash. 644, 30 Pac. 665; 
Stanford Land Co. v. Steidle, 28 Wash. 
72, 68 Pac. 178; Quandt v. Smith, 28 
Wash. 664, 69 Pac. 369; State v. Pitten- 
ger, 37 Wash. 384, 79 Pac. 942. Allega- 
tions as to Existence of Relation: Low- 
man v. Weat, 8 Wash. 355, 36 Pac. 258; 
Harris v. Halverson, 23 Wash. 779, 63 
Pac. 549. 


A complaint is not demurrable in fail- 
ing to allege how and under what terms 
the defendant took possession, in the 
absence of any motion to make more def- 
inite and certain; Williamson v. Hallett, 
108 Wash. 176, 182 Pac. 940. 


§818. Summons, Form and Service. 


[Cf. L. 90, p. 76, §7; 


Description of Premises: Stanford Land 
Co. v. Steidle, 28 Wash. 72, 68 Pac. 178. 


See, also, Remington’s Digest, Fore. E. 
& D., §6; Shannon v. Grindstaff, 11 
Wash. 536, 40 Pac. 123; McGrew v. 
Lamb, 31 Wash. 485, 72 Pac. 100; Gore 
v. Altice, 33 Wash. 335, 74 Pac. 556; 
State ex rel. Seaborn etc. Co. v. Superior 
Court, 102 Wash. 215, 172 Pac. 826. 


See, also, Williamson v. Hallett, 108 
Wash. 176, 182 Pac. 940. 


Persons Entitled to Sue: See Reming- 
ton’s Digest, Fore. E. & D., §4; Chezum 
v. Campbell, 42 Wash. 560, 85 Pac. 48, 
7 Ann. Cas. 921; Hayes v. Osborn, 96 
Wash, 342, 165 Pac. 95. 


Right of one in peaceable possession 
to maintain action of forcible en- 
try and detainer against another 
entitled to possession, who forcibly 
dispossessed him. 8 L. B A. (N. 
S.) 426; 32 L R. A. (N. 8.) 51; 
L. R. A. 1918B, 670. 

Landlord's right to maintain action 
for entry during possession of ten- 
ant. 7 Ann. Cas. 924. 


Right of tenant to maintain forcible 
entry and detainer against land- 
lord for forcible ejectment after 
termination of lease. 12 Ann. Cas. 
767. 


Right of tenant to maintain action to 
secure possession. L. R. A. 1918B, 
56. 


Recovery of easement by action of 


forcible entry and detainer. 9 
Ann. Oas. 1177. 


The summons must state the names of the parties to the proceeding, 
the court in which the same is brought, the nature of the action, in concise 
terms, and the relief sought, and also the return day; and must notify the 
defendant to appear and answer within the time designated or that the 
relief sought will be taken against him. The summons must be directed 
to the defendant, and in case of summons by publication, be served at least 


five days before the return day designated therein. 


The summons must 


be served and returned in the same manner as summons in other actions 
is served and returned. Upon the return of any summons issued under 
this chapter. when the same has not for any reason been served, or has not 
been served in time, the plaintiff may have a new summons issued the same 
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as if no previous summons had been issued. [Cf. L. 90, p. 76, §8; L. 91, 


p. 183, 8 9; 2 H. C., 8 555.] 

Cited in 27 Wash. 249; 86 Wash. 134; 
98 Wash. 642—646. 

Summons—Validity: See Remington’s 
Digest, Land. & Ten., § 142-1; Big Bend 
Land Co. v. Huston, 98 Wash. 640, 168 
Pac. 470. 

This section does not incorporate as a 


general law respecting service of sum- 
mons in force at the date of the passage 
of the special act, but muat be construed 
as a rule applying to the future and 
referring to the law in force at the time 
the summons is to be issued: State ex 
rel. Smith v. Parker, 12 Wash. 685, 42 
Pac. 113. 


part of such act the provision of the 


§ 819. Writ of Restitution. 

The plaintiff, at the time of commencing an action of forcible entry 
or forcible detainer or unlawful detainer, or at any time afterwards. 
may apply to the judge of the court in which the action is pending 
for a writ of restitution restoring to the plaintiff the property in 
the complaint described, and the judge shall order a writ of restitution 
to issue. The writ shall be issued by the clerk of the superior court in 
which the action is pending, and be returnable in twenty days after its 
date; but before any writ shall issue prior to Judgment the plaintiff shall 
execute to the defendant and file in court a bond in such a sum as the 
court or judge may order, with two or more sureties, to be approved by 
the clerk, conditioned that the plaintiff will prosecute his action without 
delay, and will pay all costs that may be adjudged to the defendant, and 
all damages which he may sustain by reason of the writ of restitution 
having been issued, should the same be wrongfully sued out. [Cf. L. 90. 
p. 77, 89; L. 91, p. 183, § 10; 2 H. C., S 556. ] 


Cited in 18 Wash. 235; 19 Wash. 337; commencement of an action, and the 
49 Wash. 205; 86 Wash. 134; 98 Wash. court has no jurisdiction to issue a writ 
643—645. of restitution until the action has been 

This section is not unconstitutional as Commenced: Big Bend Land Co. v. Hus- 
being a deprivation of property without ton, 98 Wash. 640, 168 Pac. 470. 
due process of law, since the statute goes The writ of restitution in unlawful de- 
no further than to provide for the tem- tainer does not lose ita force after twenty 
porary possession of the property pending days, because this section requires the 
action: State ex rel. German Sav. sheriff’s return to be made in that time; 
Loan Soc. v. Prather, 19 Wash. 336, 53 and after being held in abeyance by de- 
Pac. 344, 67 Am. St. Rep. 729; Morris v. fendants’ counter bond, it is revived 


Healy Lumber Co., 33 Wash. 451, 74 when the defendants lose their right of 
Pac. 662. possession by failing to comply with the 
Under this and section 817, the is- statute: State ex rel. Barnes v. Superior 


suance of a summons i3 necessary to the Court, 96 Wash. 581, 165 Pac. 493. 
§ 820. Service of Writ—Bond. 

The sheriff shall, upon receiving the writ of restitution, forthwith serve 
a copy thereof upon the defendant, his agent or attorney, or a persom in 
possession of the premises, and shall not execute the same for three days 
thereafter, within which time the defendant, or those in possession of the 
premises, may execute to the plaintiff a bond to be filed with and approwed 
by the clerk of the court in such sum as may be fixed by the judge, with 
two or more sureties to be approved by the clerk of said court, conditioned 
that they will pay to the plaintiff such sum as the plaintiff may recover 
for the use and occupation of the said premises, or any rent found due, 
together with all damages the plaintiff may sustain by reason of the de- 
fendant occupying or keeping possession of said premises, and also all the 
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costs of the action. The plaintiff, his agent or attorneys, shall have notice 
of the time and place where the court or judge thereof shall fix the amount 
of the defendant’s bond, and shall have notice and a reasonable opportunity 
to examine into the qualification and sufficiency of the sureties upon said 
bond before said bond shall be approved by the clerk. The writ may be 
served by the sheriff, in the event he shall be unable to find the defendant, 
an agent or attorney, or a person in possession of the demised premises, 
by affixing a copy of said writ in a conspicuous place upon the demised 
premises. [L. 05, p. 175, §3. Cf. L. 90, p. 77, §10; L. 791, p. 183, § 11; 
2 H. C., § 551. 


FORCIBLE ENTRY AND DETAINER. 


Cited in 18 Wash. 235; 44 Wash. 591; 
45 Wash. 458; 75 Wash. 609; 96 Wash. 
584, 585; 98 Wash. 643. 

Stay of Proceedings: See Remington’s 
Digest, Land. & Ten., 8 149; Lowman v. 
West, 18 Wash. 233, 51 Pac. 373. 

Liabilities on Bonds: See Remington's 
Digest, Land. & Ten., 8 131-1; Corman 
v. Sanderson, 72 Wash. 627, 131 Pac. 198. 


See, also, Remington’s Digest, Fore. E. 
& D., §14; Morrison v. Fidelity & De- 
posit Co., 97 Wash. 623, 166 Pac. 1122. 


Counter Bonds, Effect and Valid- 
ity: See Remington’s Digest, Land. & 
Ten., § 132; Glover v. Fidelity & Deposit 
Co., 75 Wash. 606, 135 Pac. 486; State 
ex rel, Barnes v. Superior Court, 96 
Wash. 581, 165 Pac. 493. 


§821. Modification of Amount of Bond. 


The plaintiff or defendant at any time, upon two days’ notice to the 
adverse party, may apply to the court or any judge thereof for an order 
raising or lowering the amount of any bond in this act provided for. Either 
party may, upon like notice, apply to the court or any judge thereof for 
an order requiring additional or other surety or sureties upon any such 
bond. Upon the hearing or [of] any application made under the provisions 
of this section evidence may be given. The judge after hearing any such 
application shall make such an order as shall be just in the premises. The 
bondsmen may be required to be present at such hearing if so required in 
the notice thereof, and shall answer under oath all questions that may 
be asked them touching their qualifications as bondsmen, and in the event 
the bondsmen shall fail or refuse to appear at such hearing and so answer 
such questions the bond shall be stricken. In the event the court shall 
order a new or additional bond to be furnished by defendant, and the same 
shall not be given within twenty-four hours, the court shall order the sheriff 
to forthwith execute the writ. In the event the defendant shall file a second 
or additional bond and it shall also be found insufficient after hearing, as 
above provided, the right to retain the premises by bond shall be lost and 
the sheriff shall forthwith put the plaintiff in possession of the premises. 
L. 05, p. 176, § 4. Cf. L. 90, p. 78, § 11; L. 91, p. 184, § 12; 2 H. C., § 558.) 


Cited in 18 Wash. 238; 25 Wash. 116; 
L6 Wash. 584, 585. 


This section does not require the court 
to take evidence: State ex rel. Barnes v. 
* Court, 96 Wash. 581, 165 Pac. 
493. 


fendants in unlawful detainer may be 
stricken on motion where it was not ap- 
proved or conditioned as required by the 
statute, notwithstanding this section pro- 
vides a different procedure through exam- 
ination of the bondsmen: State ex rel. 
Barnes v. Superior Court, 96 Wash. 581, 


An insufficient counter bond by de- 165 Pac. 493. 


gez. Judgment by Default. 


lf at the time appointed in the summons the defendant do not appear 
and defend, the court must render Judgment in favor of the plaintiff as 
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[Cf. L. 90, p. 78, § 13; L. 91, p. 184, § 13; 


prayed for in the complaint. 
2 H. C., § 559.] 


§ 823. Pleading by Defendant. 


[Trrix VI 


On or before the day fixed for his appearance the defendant may appear 


and answer or demur. 
§ 560. ] 


Cited in 27 Wash. 385. 

Defenses and Grounds of Opposition: 
See Remington’s Digest, Land. & Ten., 
§ 129; Carmack v. Drum, 27 Wash. 382, 
67 Pac. 808; Morris v. Healy Lumber Co., 
33 Wash. 451, 74 Pac. 662; Bond v. Chap- 
man, 34 Wash. 606, 76 Pac. 97; Teater 
v. King, 35 Wash. 138, 76 Pac. 688; 
Hutchinson v. Wilson, 54 Wash. 410, 103 
Pac. 474; Monroe v. Stayt, 57 Wash. 592, 
107 Pac. 517, 30 L. R. (N. S.) 1102; 
Deeker v. Verloop, 73 Wash. 10, 13¹ 
Pac. 190; Newman v. Worthen, 57 Wash. 
467, 107 Pac. 188; Shannon v. Loeb, * 
Wash. 640, 118 Pac. 823. 

See, also, Remington’s Digest, Fore. E. 
& D., $ 3; Bellingham Bay & B. C. R. 
Co. v. Strand, 1 Wash. 133, 23 Pac. 928; 
Ridpath v. Denee, 85 Wash. 322, 148 
Pac. 15. 

See, also, Cohen v. McKenna Lbr. Co., 
104 Wash. 245, 176 Pac. 1; Huston v. 
Big Bend Land Co., 106 Wash. 13), 179 
Pac. 101. 


In unlawful detainer of leased premises 
in lawful possession, upon an attempted 
forfeiture of the lease for breach of con- 
dition3, the tenant may present a de- 
fense, legal or equitable, excusing the 
breach, and may show equitable estoppel 
to enforce the conditions: Andersonian 
Investment Co. v. Wade, 108 Wash. 373, 
178 Pae. 801. 


§ 824. Trial by Jury. 


[L. 90, p. 78, §14; L. 91, p. 184, §14; 2 H. C., 


Tender of the amount admitted to be 
due for rent prior to the commeneement 
of an action for unlawful detainer, re- 
newed by bringing the tender into court, 
waives the tenant’s option in the lease 
for an extension of time to pay rent, 
and precludes the defense that the rent 
wa3 not due and the notice to quit pre- 
mature: Sowle v. Johnson, 109 Wash. 218, 
186 Pac. 255. 


Plea or Answer: See Remington’s Di- 
gest, Land. & Ten., 3 143; Ralph v. 
Lomer, 3 Wash. 401, 28 Pac. 760; Roberts 
v. Center, 26 Wash. 435, 67 Pac. 151. 


See, also, Remington’s Digest, Force. E. 
& D., $7; Bellingham Bay & B. C. R. 
Co. v. Strand, 1 Wash. 133, 23 Pac. 928; 
Roberts v. Center, 26 Wash. 435, 67 Pac. 
151. 


Setoff and Counterclaim: See Reming- 
ton’s Digest, Land. & Ten., 8 130; 
Phillips v. Port Townsend Lodge. 8 
Wash. 529, 36 Pac. 476; Owens v. Swan- 
ton, 25 Wash. 112, 64 Pac. 921; Ralph 
v. Lomer, 3 Wash. 401, 28 Pac. 762; 


Tipton v. Roberts, 48 Wash. 391, 93 Pae. 


906. 


Availability of defense of equitable 
estoppel in action of forcible entry 
and detainer. 49 L. R. A. (N. 8.) 
778. 


Whenever an issue of fact is presented by the pleadings it must be 


tried by a jury, unless such a jury be waived as in other cases. 


The jury 


shall be formed in the same manner as other trial juries in the court in 
which the action 1s pending, and in all cases actions under this chapter 


shall take precedence of all other civil actions. 


L. 91, p. 184, 8 15; 2 H. C., §561.] 
Cited in 19 Wash. 340. 


§ 825. Proof Required by Plaintiff. 


[Cf. L. 90, p. 78, § 15; 


On the trial of any proceeding for any forcible entry or forcible de- 


tainer, the plaintiff shall only be required to show, in addition to a forcible 
entry complained of, that he was peaceably in the actual possession at the 
time of the forcible entry; or in addition to a forcible detainer complained 
of, that he was entitled to the possession at the time of the forcible detainer. 
(Cf. I.. 90, p. 78, § 16; L. 791, p. 184, § 16; 2 H. C., § 562.) 


Cited in 33 Wash. 337; 85 Wash. 325. 
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Issues, Proof and Variance: See Rem- 
ington’s Digest, Fore. E. & D., 39; Me- 
Grew v. Lamb, 31 Wash. 485, 72 Pae. 
100; Meyer v. Beyer, 43 Wash. 368, 86 
Pac. 661. 

Evidence—Admissibility: See Reming- 
ton's Digest, Land. & Ten., 5 144; Mc- 
Lennan v. Grant, 8 Wash. 603, 36 Pac. 
582; Harris v. Halverson, 23 Wash. 779, 
63 Paec. 549; Owens v. Swanton, 25 
Wash. 112, 64 Pac. 921; Roberts v. Cen- 
ter, 26 Wash. 435, 67 Pac. 151; Hutchin- 
son Inv. Co. v. Van Nostern, 99 Wash. 
049, 170 Pac. 121. 


See, also, Remington’s Digest, Fore. E. 
& D., § 10; Possession and Title: Belling- 
ham Bay & B. C. R. Co. v. Strand, 1 
Wash. 133, 23 Pac. 928; Gore v. Altice, 
33 Wash. 335, 74 Pac. 356; MeMillan v. 
Walker, 48 Wash. 342, 93 Pac. 520. 
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Co., 104 Wash. 245, 176 Pac. 1; Huston 
v. Big Bend Land Co., 106 Wash. 130, 
179 Pac. 101. 


Weight and Sufficiency of Evidence: 
See Remington’s Digest, Land. & Ten., 
§145; Seattle Operating Co. v. Cavan- 
augh, 6 Wash. 325, 33 Pac. 356; Teater 
v. King, 35 Wash. 138, 76 Pac. 688 
Stahl Brewing & Malt Co. v. Van Buren, 
45 Wash. 451, 88 Pac. 837; Ridpath v. 
Spokane Stamp Works, 48 Wash. 329, 93 
Pac, 416; Tipton v. Roberts, 48 Wash. 
391, 93 Pac. 906. 

See, also, Remington’s Digest, Forc. 
E. & D., 5 11; Bellingham Bay & B. C. R. 
Co., v. Strand, 1 Wazh. 133, 23 Pac. 928; 
Roberts v. Center, 26 Wash. 435, 67 Pac. 
151; Columbia & Puget Sound R. Co. v. 
Moss, 44 Wash. 589, 87 Pac. 951; Fowler 
v. Ohnick, 45 Wash. 44, 87 Pac. 1050. 


See, also, Cohen v. McKenna Lbr. 


§ 826. Amendment of Complaint—Continuance. 


When upon the trial of any proceeding under this chapter it appears 
from the evidence that the defendant has been guilty of either a forcible 
entry or a forcible or unlawful detainer, in respect of the premises described 
in the complaint, and other than the offense charged in the complaint, the 
judge must order that such complaint be forthwith amended to conform 
to such proofs; such amendment must be made without any imposition of 
terms. No continuance shall be permitted on account of such amendment 
unless the defendant shows to the satisfaction of the court good cause 
therefor. [Cf. L. 90, p. 78, §17; L. 91, p. 185, 817; 2 H. C., § 653.] 


§ 827. Verdict and Judgment. 


If upon the trial the verdict of the jury, or if the case be tried without 
a jury the finding of the court, be in favor of the plaintiff and against the 
defendant, judgment shall be entered for the restitution of the premises; 
and if the proceeding be for unlawful detainer after neglect or failure to 
perform any condition or covenant of a lease or agreement under which 
the property is held, or after default in the payment of rent, the judgment 
shall also declare the forfeiture of the lease, agreement, or tenancy. The 
jury, or the court if the proceedings be tried without a jury, shall also 
assess the damages occasioned to the plaintiff by any forcible entry, or by 
any foreible or unlawful detainer, alleged in the complaint and proved on 
the trial, and if the alleged unlawful detainer be after default in the pay- 
ment of rent, find the amount of any rent due, and the judgment shall be 
rendered against the defendant guilty of the forcible entry, forcible de- 
tainer, or unlawful detainer for twice the amount of damages thus assessed 
and of the rent, if any, found due. When the proceeding is for an unlawful 
detainer after default in the payment of rent, and the lease or agreement 
under which the rent is payable has not by its terms expired, execution 
upon the judgment shall not be issued until the expiration of five days 
after the entry of the judgment, within which time the tenant or any sub- 
tenant, or any mortgagee of the term or other party interested in its con- 
tinuance, may pay into court for the landlord the amount of the judgment 


583 


ACTIONS IN PARTICULAR CASES. 


828 [Tire VI 


and costs, and thereupon the judgment shall be satisfied and the tenant 
restored to his estate; but if payment, as herein provided, be not made 
within five days, the judgment may be enforced for its full amount and for 
the possession of the premises. In all other cases the judgment may be 
enforced immediately. If the writ of restitution shall have been executed 
prior to judgment, no further writ or execution for the premises shall be 


required. 


Cited in 11 Wash. 459; 19 Wash. 564; 
28 Wash. 667; 34 Wash. 609; 45 Wash. 
430; 57 Wash. 470; 63 Wash. 284; 65 
Wash. 643; 75 Wash. 608; 93 Wash. 624; 
98 Wash. 385;.104 Wash. 477, 479; 106 
Wash. 135; 108 Wash. 173; 109 Wash. 672. 

This statute, compelling lien claimants 
claiming through the tenant to seek relief 
under the statute, is valid: Canyon Lum- 
ber Co. v. Sexton, 93 Wash. 620, 161 
Pac. 841. 

This section is applicable to contracts 
entered into before its passage, although 
the penalties are increased by the later 
law, as it comes under the rule that a 
change in the remedy incident to existing 
contracts may be made without affecting 
righta thereunder: Woodward v. Winehill, 
14 Wash. 394, 44 Pac. 860. 


In an action of unlawful detainer, the 
objection that the judgment was in form 
a judgment of ecjectment ia not available 
for reversal; since the judgment will be 
afirmed with directions to enter formal 
judgment: Sheridan v. Doherty, 106 Wash. 
561, 181 Pac. 16. i 

Damages and Amount of Recovery: See 
Remington’s Digest, Land. & Ten., § 146; 
Cutler v. Co-operative Brotherhood, 31 
Wash. 680, 72 Pac. 464; State v. Pit- 
tenger, 37 Wash. 384, 79 Pac. 942; 
Stevens v. Jones, 40 Wash. 484, 82 Pac. 
754; Agen v. Nelson, 51 Wash. 431, 98 
Pac. 1115; Shannon v. Loeb, 65 Wash. 
640, 118 Pac. 823; Kegley v. Skillman, 68 
Wash. 637, 123 Pac. 1081. 

Double Damages: See Remington’s Di- 
gest, Land. & Ten.,§ 147; Hall & Paul- 
son Furn. Co. v. Wilbur, 4 Wash. 644, 30 


§ 828. Amendments Allowed, When. 


[Cf. L. ’90, p. 79, §18; L. ’91, p. 185, § 18; 2 H. C., § 564. 


Pac. 665; Gaffney v. Megrath, 11 Wash. 
456, 39 Pac. 923; Hart v. Pratt, 19 Wash. 
560, 53 Pac. 711; Quandt v. Smith, 28 
Wash. 664, 69 Pac. 369; Bond v. Chap- 
man, 34 Wash. 606, 76 Pac. 97; Hinckley 
v. Casey, 45 Wash. 430, 88 Pac. 753: 
Newman v. Worthen, 57 Wash. 467, 197 
Pac. 188; O'Connell v. Aria, 63 Wash. 280. 
115 Paec. 95; Shannon v. Loeb, 65 Wash. 
640, 118 Pac. 823; Decker v. Verloop, 73 
Wash. 10, 131 Pac. 190. 

This section authorizes judgment for 
double the amount of rent accrued; not- 
withstanding the defendant tendered and 


paid into court the amount due up to the 


time of trial, contesting only the land- 
lord’s right to re-enter: Armstrong v. 
Burkett, 104 Wash. 476, 177 Pac. 333. 


In an action of unlawful detainer of 
leased premises, judgment upon verdict 
for the plaintiff should be for double 
damages, regardless of whether or not the 
verdict was founded upon nonpayment 
of rent: Swanson v. Stubb, 108 Wash. 
170, 183 Pac. 91. 

Measure of damages where tenant 


holds over without consent of land- 
lord. 17 Ann. Cas, 284. 


Statutory penalty of double rent or 
value for holding over after ter- 
mination of tenancy. Ann. Oas. 
1912A, 278. 


Statute prescribing damages for for- 
cibly ejecting or excluding one 
from possession of real property as 
applicable to possession held by one 
= — or employee. 14 A. L. 

808. 


Amendments may be allowed by the court at any time before final 
judgment, upon such terms as to the court may appear just, in the same 
cases and manner and to the same extent as in civil actions. [Cf. L. 90, 
p. 80, § 20; L. 91, p. 186, § 19; 2 H. C., § 565.] 


§ 829. Practice—General Provisions Applicable. 


Except as otherwise provided in this chapter, the provisions of the 
laws of this state with reference to practice in civil actions are ap- 
plicable to and constitute the rules of practice in the proceedings men- 
tioned in this chapter; and the provisions of such laws relative to new 
trials and appeals, except so far as they are inconsistent with the pro- 
visions of this chapter, shall be held to apply to the proceedings men- 
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tioned in this chapter. [Cf. L. 90, p. 80, § 21; L. 91, p. 186, § 20; 
2 H. C., § 566.] 


Cited in 27 Wash. 249. 


§ 830. Forfeiture, Relief Against. 


The court may relieve a tenant against a forfeiture of a lease and 
restore him to his former estate, as in other cases provided by law, 
where application for such relief is made within thirty days after the 
forfeiture is declared by the judgment of the court, as provided in this 
chapter. The application may be made by a tenant or subtenant, or a 
mortgagee of the term, or any person interested in the continuance of 
the term, It must be made upon petition, setting forth the facts upon 
which the relief is sought, and be verified by the applicant. Notice of 
the application, with a copy of the petition, must be served on the 
plaintiff in the judgment, who may appear and contest the application. 
In no ease shall the application be granted except on condition that 
full payment of rent due, or full performance of conditions of covenants 
stipulated, so far as the same is practicable, be first made. [Cf. L. 90, 
p. 80, § 22; L. 91, p. 186, 8 21; 2 H. C., § 567.] 

Cited in 93 Wash. 625. but precludes the idea that it can be 
This act, in providing that the right to exercised at some later time: Canyon 
relief against the judgment of unlawful Lumber Co. v. Sexton, 93 Wash. 620, 161 


detainer “may” be exercised within a Pac. 841. 
limited time, is not merely permissive, 


§ 831. Appeal—Bond. 


If either party feels aggrieved by the judgment he may appeal to 
the supreme court, as in other civil actions: Provided, that if the de- 
fendant appealing desires a stay of proceedings pending such appeal, 
he shall execute and file a bond, with two or more sufficient sureties 
to be approved by the judge, conditioned to abide the order of the 
court on such appeal, and to pay all rents and other damages justly 
acerning to the plaintiff during the pendency of the appeal. [Cf. L. 90, 
p. 80, § 23; L. 91, p. 187, § 22; 2 H. C., § 568.] 

Cited in 14 Wash. 53; 17 Wash. 99; & Puget Sound R. Co. v. Moss, 53 Wash. 
21 Wash. 582; 54 Wash. 37. 512, 102 Pac. 439. 


Review: See Remington’s Digest, Fore. Bond or Undertaking: Northwestern & 
E. & D., $13; Fife v. Olson, 5 Wash. 789, Pac. Hyp. Bank v. Griffiths, 17 Wash. 98, 
12 Pac. 766; Gilmore v. Baker Co., 12 49 Pac. 223; State ex rel. Orth v. Ben- 
Wash, 468, 41 Pac. 124; Squires v. Zum- son, 21 Wash. 580, 59 Pac. 501; Hinckley 
walt, 12 Wash. 241,40 Pac. 986; Columbia v. Casey, 54 Wash. 34, 102 Pac. 1051. 


§832. Stay of Proceedings Pending Appeal. 
When the defendant shall appeal, and shall file a bond as pro- 
vided in the preceding section, all further proceedings in the case 
shall be stayed until the determination of said appeal, and the same has 
been remanded to the superior court for further proceedings therein. 
[Cf. L. 90, p. 80, § 24; L. 91, p. 187, § 23; 2 H. C., § 569.] 
Cited in 96 Wash. 587; 97 Wash. 625. appeal: Morrison v. Fidelity & Deposit 
Under this section an appeal will not Co., 97 Wash. 623, 166 Pac. 1122. 
stay proceedings in forcible entry and Certiorari does not lie to review an 


etainer unless a bond is given to pay order striking defendants’ counter bond 
all rent and other damages pending the in unlawful detainer, aince the statute 
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833 


provides an adequate remedy by applica- 

tion for an order raising or l wering the the next section: State ex rel. Barnes 

amount of any bond, and by appeal and v. Superior Court, 96 Wash. 581, 165 Pac. 
3 


stay bond if, by the judgment, the de- 493. 


§ 833. Appeal Suspends Writ of Restitution. 

If a writ of restitution has been issued previous to the taking of 
an appeal by the defendant, and said defendant shall execute and file 
a bond as provided in this chapter, the clerk of the court, under the 
direction of the judge, shall forthwith give the appellant a certificate 
of the allowance of such appeal; and upon the service of such certificate 
upon the officer having such writ of restitution the said officer shall 
forthwith cease all further proceedings by virtue of such writ; and 
if such writ has been completely executed, the defendant shall be 
restored to the possession of the premises, and shall remain in posses- 
sion thereof until the appeal is determined. [Cf. L. 90, p. 81, § 25; 
L. 91, p. 187, § 24; 2 H. C., § 570.] 


Cited in 21 Wash. 582; 96 Wash. 587. 


§ 834. Unlawful Detainer of Certain Lands—What Constitutes. 

Any person who shall, without the permission of the owner and 
without having any color of title thereto, enter upon the lands of 
another, and shall refuse to remove therefrom after three days’ notice, 
shall be deemed guilty of unlawful detaimer and may be removed from 
such lands. [L. 91, p. 212, § 1; 2 H. C., § 571.] 


Cited in 5 Wash. 790; 26 Wash. 436; 31 Wash. 487; 
Wash. 343; 62 Wash. 148. 


fendant is dispossessed, under this and 


44 Wesh. 591, 593; 48 


§ 835. Complaint and Answer. 

The complaint in all cases under the provisions of the last section 
shall be upon oath, and then [there] shall be embodied therein or 
amended [appended] thereto an abstract of the plaintiffs’ title, and the 
defendant shall, in his answer, state whether he makes any claim of 
title to the lands described in the complaint, and if he makes no claim 
to the legal title, but does claim a right to the possession of such lands, 
he' shall state upon what grounds he claims a right to such possession. 
[L. 91, p. 212, § 2; 2 H. C., § 572.) 


Cited in 44 Wash. 592. 


This section does not make a certified 
abstract admissible in evidence for the 


without right, by means of breaking open 
windows and doors, without permission 
of the owner and without color of title, 


purpose of proving title: Roberts v. Cen- 
ter, 26. Wash. 435, 67 Pac. 151. 


This section doea not make a certified 
abstract admissible in evidence for the 
purpose of proving title, since section 
1260 does not permit public records to 
be proved by the certificate of any other 
person than the officer having 3uch record 
in his possession: Roberts v. Center, 26 
Wash. 435, 67 Pac. 151. 

In an action of forcible entry and de- 
tainer, a complaint alleging entrance 


merely tenders an issue of the right of 
possession, where it fails to embody in 
the complaint an abstract of plaintiff’ 
title, as required by this section, and 
therefore fails to state a cause of action 
involving title: McGrew v. Lamb, 31 
Wash. 485, 72 Pac. 100. 


Reply: See Remington’s Digest, Fore. 
E. & D., $8; Bellingham Bay & B. C. R. 
Co. v. Strand, 1 Wash. 133, 23 Pec. 
a Fife v. Olson, 5 Wach. 789, 32 Pae. 
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§836. Proof Required by Plaintiff— Trial. 

It shall not be necessary for the plaintiff, in proceedings under 
sections 834-837, to allege or prove that the said lands were, at any time, 
actually occupied prior to the defendant’s entry thereupon, but it shall 
be sufficient to allege that he is the legal owner and entitled to the 
immediate possession thereof: Provided, that if the defendant shall, by 
his answer, deny such ownership, and shall state facts showing that he 
has a lawful claim to the possession thereof, the cause shall thereupon 
be entered for trial upon the docket of the court in all respects as if the 
action were brought under the provisions of chapter XLVI of the code 
of eighteen hundred and eighty-one [chapter I, of this title]. [L. 91, 
p. 212, § 3; 2 H. C., § 573.] 

Cited in 44 Wash. 592. 


§ 837. Proof—Parties Defendant—tTrial of Separate Issues. 


All persons in actual possession of any portion of the several sub- 
divisions of any section of land, according to the government surveys 
thereof, may be made defendants in one action: Provided, that they 
may, in their discretion, make separate answers to the complaint, and 
if separate issues are joined thereupon, the same shall nevertheless 
be tried as one action, but the verdict, if tried by jury, shall find sep- 
arately upon the issues so joined, and judgment shall be rendered ac- 
cording thereto. [L. 91, p. 213, § 4; 2 H. C., § 576.] 


Cuar. III 838 


CHAPTER III. 
PARTITION. 


§ 838. Persons Entitled to Bring Actions for. 


When several persons hold and are in possession of real property 
as tenants in common, in which one or more of them have an estate 
of inheritance, or for life or years, an action may be maintained by one 
or more of such persons for a partition thereof, according to the re- 
spective rights of the persons interested therein, and for sale of such 
property, or a part of it, if it appear that a partition cannot be made 
without great prejudice to the owners. [L. 69, p. 133, § 505; Cd. 81. 
$ 552; 2 H. C., § 577.] 

See infra, 33 1532, 1551, partition of estates of decedents. 


Cited in 7 Wash. 36; 78 Wash. 510, 511; 83 Pac. 307. Establishment or determina- 
96 Wash. 535. | tion of disputed title: Kromer v. Friday, 


~ ; ; 10 Wash. 621, 39 Pac. 229, 32 L. R. A 
RIGGT OF ACTION: See Remington's ; ) l R. A. 
Digest, Partit,§§4—6. Property and 67; Crowley v. Byrne, 71 Wash. 444, 


129 Pac. 113. Conditions precedent: 
Estates Subject to Partition: Easly V. Chapman v. Allen, 11 Wash. 627, 40 Pac. 


219. 


Persons Against Whom Action may be 
Brought: See Remington’s Digest, Partit., 
$10; Legg v. Legg, 34 Wash. 132, 75 
Pac. 130; Sawyer v. Vermont L. & T. 
Co., 41 Wash. 524, 84 Pac. 8. 

Time to Sue, Limitations and Laches: 
See Remington’s Digest, Partit., § 12; 
McGowan v. Smith, 22 Wash. 625, 61 
Pac. 713; Hyde v. Britton, 41 Wash. 
277, 83 Pac. 307, 


Easly, 79 Wash. 505, 139 Pac. 200. Co- 
tenancy: Hill v. Young, 7 Wash. 33, 34 
Pac. 144. Right to and Grounds for 
Partition in General: Griggs v. Gower, 
29 Wash. 86, 69 Pac. 745; Williamson In- 
vestment Co. v. Williamson, 96 Wash. 
529, 165 Pac. 385. 


Title to Support Action: See Reming- 
ton's Digest, Partit., §§ 7—9. In general: 
Houghton v. Callahan, 3 Wash. 158, 28 
Pae. 377; Hyde v. Britton, 41 Wash. 277, 
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Parties—Plaintiffs: See Remington’s Di- Partition of cemetery lot. 12 Ann 
gest, Partit., 3 13; Sawyer v. Vermont L. Cas. 976. 


& T. Co., 41 Wash. 524, 84 Pac. 8. Right to partition of standing tim - 


For text treatment of Partition,“ 
see 20 R. C. L. 714. 

Right of tenant in common to parti- 
tion of property in which he has 
a life estate only. 11 Ann. Oas. 
1040. 

Partition between life tenant and re- 
mainderman. L. R. A. 1918 D, 454. 


Sufficiency of possessory title to sup- 
port action for partition. 46 L. 
R. A. (N. 8.) 505. 


Right of trustee in bankruptey or 
assignee for creditors to sue for 
partition. 16 Ann. Cas. 560; 20 
L. R. A. (N. S.) 105. 

Right of one out of posseasion to 
partition. 20 L. R. A. 624. 

Right of remainderman or reversioner 
to partition of property. 21 Ann. 
Cas. 264. 

Right of purchaser at execution sale 
to maintain action for partition. 
Ann. Cas. 1915D, 1097. 

Right to partition of property sub- 


ber. Amn. Oas. 1912D, 587. 

Right to partition of trust property. 
Ann, Cas. 1912C, 327, 

Partition of community property. 
56 L B. A. 79. 

Partition of mining interests and 
mining rights. 15 Ann. Oas. 778; 
Ann. Cas. 1917D, 135; L R. A 
1916D, 1154. 


Right to partition of homestead. 6 


Ann. Cas. 954; 56 L. R. A. 77; 
4 L. R. A. (N. S.) 786; 27 L. BA. 
(N. 8.) 550. 

Partition of water rights. 26 L. R. 
A. 284. 


Partnership real estate as subject to 
partition. 28 L. B. A. 103. 

Right to partition of undivided in- 
terests held respectively in fee and 
in life estate with remainder. 12 
A. L. R. 644. 

Respective rights of owners of dif- 
ferent parcels into which land sub- 
ject to oil and gas leases i3 divided 


on partition. 5 A. L. B. 1165. 
Adjustment on partition of improve- 


ments made by tenant in common. 
1 A. L. R. 1189. 


ject to lease for term of years. 
9 Ann. Cas. 1029. 


Railroad right of way as subject to 
partition. Ann. Cas. 1914A, 393; 
39 L. R. A. (N. 8.) 538. 


§ 839. Complaint—All Known Interests must be Stated. 


The interest of all persons in the property shall be set forth in the 
complaint specifically and particularly, as far as known to the plaintif, 
and if one or more of the parties, or the share or quantity of interest 
of any of the parties be unknown to the plaintiff, or be uncertain 
or contingent, or the ownership of the inheritance depend upon an 
executory devise, or the remainder be a contingent remainder, so that 
such parties cannot be named, that fact shall be set forth in the com- 
plaint. [L. 69, p. 133, § 506; Cd. 81, § 553; 2 H. C., § 578.] 


Cited in 10 Wash. 640; 11 Wash. 630; $14; Kromer v. Friday, 10 Wash. 621, 
78 Wash. 311. 39 Pac. 229, 32 L. R. A. 671; Chapman 


Pleading—Allegations as to Interests of v. Allen, 11 Wash. 627, 40 Pac. 219. 
Parties: See Remington’s Digest, Partit., 


§ 840. Parties—Lien Creditors—Liens Adjusted. 

The plaintiff may, at his option, make creditors having a lien upon 
the property, or any portion thereof, other than by a judgment or 
decree, defendants in the suit. When the lien is upon an undivided 
interest or estate of any of the parties, such lien, if a partition be 
made, is thenceforth a lien only on the share assigned to such party; 
but such share shall be first charged with its just proportion of the 
costs of the partition, in preference to such lien. [L. 69, p. 133, § 507; 
Cd. 81, § 554; 2 H. C., § 579.] 

Cited in 4 Wash. 374. 
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§ 841. Notice. 


The notice shall be directed by name to all the tenants in common 
who are known, and in the same manner to all lien creditors who are 
made parties to the suit, and generally to all persons unknown having 
or claiming an interest or estate in the property. [L. 69, p. 133, § 508; 
Cd. 81, § 555; 2 H. C., § 581.] 


§ 842. Service by Publication. 

If a party having a share or interest in or lien upon the property be 
unknown, or either of the known parties reside out of the state, or cannot 
be found therein, and such fact be made to appear by affidavit, the 
notice may be served by publication, as in ordinary cases. When service 
is made by publication, the notice must contain a brief descriptron 


of the property which is the subject of the suit. [L. 69, p. 134, § 509; 
Cd. 81, § 556; 2 H. C., § 580. ] 


§ 843. Answer, Contents of. 


The defendant shall set forth in his answer the nature and extent 
of his interest in the property, and if he be a lien creditor, how such lien 
was created, the amount of the debt secured thereby and remaining 
due, and whether such debt is secured in any other way, and if so, 
the nature of such other security. [L. 69, p. 134. § 510; Cd. ’81, § 557; 
2 H. C., § 582.] 

Cited in 13 Wash. 218. 


Plea or Answer: See Remington's Di- 
gest, Partit., 515; Leake v. Hayes, 13 


§ 844. Issues to be Tried. 


The rights of the several parties, plaintiffs as well as defendants, 
may be put in issue, tried, and determined in such suit, and where a 
defendant fails to answer, or where a sale of the property is necessary, 
the title shall be ascertained by proof, to the satisfaction of the court, 
before the decree for partition or sale is given. [L. 69, p. 134, § 511; 
Cd. ’81, § 558; 2 H. C., § 583.] 


PARTITION. 845 


Wash. 213, 43 Pac. 48, 52 Am. St. Rep. 
34. 


Cited in 4 Wash. 555; 7 Wash. 37; 10 


Wash. 639, 647; 71 Wash. 450; 96 Wash. 


15. 


In an action for a partition, the de- 
fendant, on disputing the title of the 
plaintiffs, is not entitled to a jury trial 
as a matter of right, but under this sec- 
tion, the calling of a jury is within the 
discretion of the court: State ex rel. Hill 
v. Lichtenberg, 4 Wash. 553, 30 Pac. 659. 


Partition proceedings may be used as 
a form of action to try title to land, and 
the determination of that fact, by the 
court, is conclusive upon all the parties 
thereto: Kromer v. Friday, 10 Wash. 621, 
B9 Pac. 229, 32 L. R. A. 671; Hill v. 
Young, 7 Wash. 33, 34 Pac. 144. 


Incidental Relief: See Remington’s Di- 
gest, Partit., §§ 17—19-1. Allowances and 
charges for improvements: Blackwell v. 
McLean, 9 Wash. 301, 37 Pac. 317; 
Leake v. Hayes, 13 Wash. 213, 43 Pac. 
48, 52 Am. St. Rep. 34; Womach v. 
Sandygren, 96 Wash. 12, 164 Pac. 600; 
Allowances And Charges For Rents And 
Profits: Leake v. Hayes, 13 Wash. 213, 
43 Pac. 48, 52 Am. St. Rep. 34. Reim- 
bursement of Payments and Advances: 
Blackwell v. McLean, 9 Wash. 301, 37 
Pac. 317; Leake v. Hayes, 13 Wash. 213, 
43 Pac. 48, 52 Am. St. Rep. 34. Encum- 
brances on Property: Easly v. Easlv, 78 
Wash. 505, 139 Pace. 200; Womach v. 
Sandygren, 96 Wash. 12, 164 Pac. 600, 


§845. Order of Sale—Partial Partition. 


I it be alleged in the complaint and established by evidence, or if 
n appear by the evidence without such allegation in the complaint, 
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to the satisfaction of the court, that the property, or any part of it, is 
so sitnated that partition cannot be made without great prejudice to 
the owners, the court may order a sale thereof, and for that purpose may 
appoint one or more referees. Otherwise, upon the requisite proofs 
being made, it shall decree a partition according to the respective rights 
of the parties as ascertained by the court, and appoint three referees 
therefor, and shall designate the portion to remain undivided for the 


owners whose interests remain unknown or are not ascertained. 


[L. 69. 


p. 134, § 512; Cd. 81, § 559; 2 H. C., § 584. 


Cited in 7 Wash. 37, 39; 9 Wash. 304; 
96 Wash. 535. 

Determination as to Mode: See Reming- 
ton’s Digest, Partit., §§ 16— 16-2. Plead- 
ing and proof to sustain order of sale: 
Hill v. Young, 7 Wash. 33, 34 Pac. 144. 
Mode of actual partition or allotment: 
Hamlin v. Hamlin, 90 Wash. 467, 156 
Pac. 393. Reference: Hamlin v. Hamlin, 
90 Wash. 467, 156 Pac. 393; Williamson 
Investment Co. v. Williamson, 96 Wash. 
529, 165 Pac. 385. 

SALE: See Remington’s Digest, Partit., 
$% 20—23. Manner and conduct in gen- 
eral: Blackwell v. McLean, 9 Wash. 391, 
37 Pac. 317. Opening, vacating and re- 
sale: Wilson v. Hubbard, 39 Wash. 671, 
82 Pac. 154. Title, rights and liabilities 
of purchaser: Kromer v. Friday, 10 Wash. 
621, 39 Pac. 229, 32 L. R. A. 671. 


If it appears from the evidence that 
partition of lands cannot be made with- 
out great prejudice to the owners, a sale 
may be ordered under this section, though 
the necessity therefor has not been al- 
leged in the complaint: Hill v. Young, 7 
Wash. 33, 34 Pac. 144. 


A decree in partition is not erroneous 
because it designates the person ap- 
pointed to take charge of the land and 
sell the same as a “trustee” instead of 
“referee,” as required in this section: 
Blackwell v. McLean, 9 Wash. 301, 37 
Pac. 317. 


Where land was sold at receiver's sale 
in partition proceedings, the purchaser 
took the entire title, free from a tenant’s 
claim for summer-fallowing not of record: 
Womach v. Stuermer, 105 Wash. 625, 178 
Pac. 801. 


§ 846. Partition, How Made—Referees. 

In making the partition, the referees shall divide the property, and 
allot the several portions thereof to the respective parties, quality and 
quantity relatively considered, according to the respective rights of the 
parties as determined by the court, designating the several portions 
by proper landmarks, and may employ a surveyor, with the necessary 


assistants, to aid them therein. 


The referees shall make a report of 


their proceedings, specifying therein the manner of executing their trust, 
describing the property divided and the shares allotted to each party, 
with a particular description of each share. [L. ’69, p. 134, § 513; Cd. 81, 


§ 560; 2 H. C., § 585.] 
Cited in 78 Wash. 511. 


§ 847. Report of Referees—Confirmation—Decree. 


The court may confirm or set aside the report in whole or in part, 
and if necessary, appoint new referees. Upon the report being confirmed, 
a decree shall be entered that such partition be effectual forever, which 
decree shall be binding and conclusive,— 

1. On all parties named therein, and their legal representatives, who 
have at the time any interest in the property divided, or any part 
thereof, as owners in fee, or as tenants for life or for years, or as 
entitled to the reversion, remainder, or inheritance of such property, 
or any part thereof, after the termination of a particular estate therein, 
or who by any contingency may be entitled to a beneficial interest 
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in the property, or who have an interest in any undivided share thereof, 
as tenants for years or for life; 

2. On all persons interested in the property, to whom notice shall 
have been given by publication; 

3. On all other persons claiming from or through such parties or 
persons, or either of them. [L. 69, p. 135, § 514; Cd. 81, § 561; 
2 H. C., § 586. 

Cited in 78 Wash. 512; 90 Wash. 469. ter was referred is not final but may be 

Under this section the court has power amended as to the manner of allotting 
to set aside the report and to direct a the property: Hamlin v. Hamlin, 90 


new allotment in a prtition suit, and Wash. 467, 156 Pac. 393. 
the interlocutory decree whereby the mat- 


§848. Decree, Rights Affected by. 


Such decree and partition shall not affect any tenants for years 
or for life of the whole of the property which is the subject of par- 
tition, nor shall such decree and partition preclude any persons, except 
such as are specified in the last section, from claiming title to the prop- 
erty in question, or from controverting the title of the parties between 
whom the partition shall have been made. [L. 69, p. 135, § 515; 
Cd. 81, § 562; 2 H. C., § 587.] 


Cited in 78 Wash. 512. 


§ 849. Expenses Taxed as Costs. 


The expenses of the referees, including those of a surveyor and his 
assistants, when employed, shall be ascertained and allowed by the court, 
and the amount thereof, together with the fees allowed by law to the 
referees, shall be paid by the plaintiff, and may be allowed as costs. 
IL. 69, p. 185, § 516; Cd. 81, § 563; 2 H. C., § 588.] 


§850. Decree of Sale on Referee’s Report. 


If the referees report to the court that the property of which 
partition shall have been decreed, or any separate portion thereof, is 
so situated that a partition thereof cannot be made without great 
prejudice to the owners, and the court is satisfied that such report 
is correct, it may thereupon, by an order, direct the referees to sell 
the property, or separate portion thereof. [L. 69, p. 135, § 517; Cd. 81, 
9564; 2 H. C., § 589.) | 


§851. Estate for Life, How Set Off. 


When a part of the property only is ordered to be sold, if there be an 
estate for life or years in an undivided share of the property, the whole 
of such estate may be set off in any part of the property not ordered 
sold. [L. 69, p. 136, § 518; Cd. ’81, § 565; 2 H. C., § 590.] 

Cited in 78 Wash. 512. 


§852. Lien Creditors not Parties, How Brought in. 


Before making an order of sale, if lien creditors, other than those 
by judgment or decree, have not been made parties, the court, on 
motion of either party, shall order the plaintiff to file a supplemental 
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complaint, making such creditors defendants. [L. 69, p. 136, § 519; 
Cd. 81, § 566; 2 H. C., § 591.) 


§ 853. Unsatisfied Liens—Reference. 

Tf an order of sale be made before the distribution of the proceeds 
thereof, the plaintiff shall produce to the court the certificate of the 
auditor of the county [and county clerk] where the property is sit- 
uated, showing the liens remaining unsatisfied, if any, by judgment or 
decree upon the property, or any portion thereof, and unless he do 
so, the court shall order a referee to ascertain them. [L. 69, p. 136, 
$ 520; Cd. 81, § 567, 2 H. C., § 592.] 


See supra, § 444, judgment liens. 


§ 854. Ascertainment of Liens and Their Priority. 


If it appear by such certificate, or reference in case the certificate 
is not produced, that any such liens exist, the court shall appoint a 
referee to- ascertain what amount remains due thereon or secured 
thereby respectively, and the order of priority in which they are en. 
titled to be paid out of the property. IL. 69, p. 136, § 521; Cd. 81, 
§ 568; 2 H. C., § 593.] 


§ 855. Notice to Lienholders. 


The plaintiff must cause a notice to be served at least twenty days 
before the time for appearance on each person having such lien by 
judgment of decree, to appear before the referee at a specified time 
and place, to make proof, by his own affidavit or otherwise, of the true 
amount due or to become due, contingently or absolutely, on his judgment 
or decree. [L. 69, p. 136, § 522; Cd. 81, § 569; 2 H. C., § 594.) 


§ 856. Proceedings of Referee on Ascertaining Liens. 

The referee shall receive the evidence, and report the names of the 
creditors whose liens are established, the amounts due thereon, or 
secured thereby, and their priority respectively, and whether contingent. 
or absolute. He shall attach to his report the proof of service of the 
notices and the evidence before him. [L. 69, p. 136, § 523; Cd 81, 
§ 570; 2 H. C., § 595.] . 


§ 857. Report of Referee. 


The report of the referee may be excepted to by either party to the 
suit, or to the proceedings before the referee, in like manner and with 
like effect as in ordinary cases. If a lien creditor be absent from the 
state, or his residence therein be unknown, and that fact appear by 
affidavit, the court, or judge thereof, may by order direct that service 
of the notice may be made upon his agent or attorney of record, or by 
publication thereof, for such time and in such manner as the order may 
prescribe. [L. 69, p. 137, § 524; Cd. 81, § 571; 2 H. C., § 596.) | 


§ 858. Confirmation of Report. 

If the report of the referee be confirmed, the order of confirmation 
is binding and conclusive upon all parties to the suit, and upon the lien 
creditors who have been duly served with the notice to appear before 
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the referee, as provided in section 855. [L. 69, p. 137, § 525; Cd. 81, 
§ 572; 2 H. C., § 297.) 


§ 859. Distribution of Proceeds of Sale. 


The proceeds of the sale of the encumbered property shall be dis- 

tributed by the decree of the court, as follows: 

1. To pay its just proportion of the general costs of the suit; 

2. To pay the costs of the reference; 

3. To satisfy the several liens in their order of priority, by payment 
of the sums due and to become due, according to the decree; 

4. The residue among the owners of the property sold, according to 
their respective shares. [L. 69, p. 137, § 526; Cd. 81, § 573; 2 H. C., 
§ 598. | 


§ 860. Other Securities to be First Exhausted. 


Whenever any party to the suit, who holds a lien upon the property, 
or any part thereof, has other securities for the payment of the amount 
of such hen, the court may, in its discretion, order such sureties to be 


exhausted before a distribution of the proceeds of sale, or may order a 


just deduction to be made from the amount of the lien on the property 
on account thereof. [L. 69, p. 137, § 527; Cd. 81, § 574; 2 H. C., § 599.) 


§861. Proceedings to Ascertain and Adjust Liens Do not Delay Sale. 


The proceedings to ascertain the amount of the liens, and to deter- 
mine their priority, as above provided, or those hereinafter authorized 
to determine the right of parties to funds paid into court, shall not 
delay the sale, nor affect any other party whose rights are not in- 
volved in such proceedings. [L. 69, p. 187, § 528; Cd. 81, § 575; 
2 H. C., § 600.} 


§ 862. Proceeds of Sale, Disposition of. 


The proceeds of sale, and the securities taken by the referees, or any 
part thereof, shall be distributed by them to the persons entitled thereto, 
whenever the court so directs. But if no such direction be given, all 
such proceeds and securities shall be paid into court, or deposited as 
directed by the court. [L. 69, p. 138, § 529; Cd. 81, § 576; 2 H. C., 
$ 601.] 


§ 863. Continuance of Action to Determine Rights of Parties. 


When the proceeds of sale of any shares or parcel belonging to 
persons who are parties to the suit, and who are known, are paid into 
court, the suit may be continued, as between such parties, for the 
determination of their respective claims thereto, which shall be ascer- 
tained and adjudged by the court. Further testimony may be taken 
in court, or by a referee, at the discretion of the court, and the court 
may, if necessary, require such parties to present the facts or law 
in controversy by pleadings, as in an — suit. [L. 69, p. 138, § 530; 
Cd. 81, § 577; 2 H. C., § 602. 


9 864. Sales by Referees may be Made by Auction. 


All sales of real property made by the referees shall be made by pub- 
lic auction, to the highest bidder, in the manner required for the sale 
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of real property on execution. The notice shall state the terms of sale, 
and if the property, or any part of it, is to be sold subject to a prior 
estate, charge, or lien, that shall be stated in the notice. [L. 69, p. 138, 
$ 531; Cd. 81, § 578; 2 H. C., § 603.] 
Cited in 9 Wash. 304; 52 Wash. 58; 84 the sale to be made at public or private 
Wash. 300. sale is irregular: Blackwell v. McLean, 9 
Under this section a decree authorizing Wash. 301, 37 Pac. 317. 


§ 865. Terms of Sale may be Directed by Court. 

The court shall, in the order of sale, direct the terms of credit which 
may be allowed for the purchase money of any portion of the premises, 
of which it may direct a sale on credit; and for that portion of which 
the purchase money is required by the provisions hereinafter contained, 
to be invested for the benefit of unknown owners, infants, or parties 
out of the state. [L. 69, p. 138, § 532; Cd. 81, § 579; 2 H. C., § 604.] 


§ 866. Securities to be Taken by Referee. 

The referees may take separate mortgages and other securities for 
the whole or convenient portions of the purchase money of such parts 
of the property as are directed by the court to be sold on credit, in the 
name of the clerk of the court and his successors in office; and for the 
shares of any known owner of full age, in the name of such owner. 
[L. 69, p. 138, § 533; Cd. 81, § 580; 2 H. C., § 605.] 


§ 867. Estate of Tenant for Life or for Years may be Sold. 


When the estate of any tenant for life or years in any undivided part 
of the property in question shall have been admitted by the parties or 
ascertained by the court to be existing at the time of the order of sale, 
and the person entitled to such estate shall have been made a party to 
the suit, such estate may be first set off out of any part of the property, 
and a sale made of such parcel, subject to the prior unsold estate of such 
tenant therein; but if, in the Judgment of the court, a due regard to the 
interest of all the parties require that such estate be also sold, the sale may 
be so ordered. [L. 69, p. 138, § 534; Cd. 81, § 581; 2 H. C., § 606.) 


Cited in 78 Wash. 512, 513. 


§ 868. Tenant for Life or Years Entitled to Gross Sum. 


Any person entitled to an estate for life or years in any undivided 
part of the property, whose estate shall have been sold, shall be entitled 
to receive such sum in gross as may be deemed a reasonable satisfaction 
for such estate, and which the person so entitled shall consent to accept 
instead thereof, by an instrument duly acknowledged and filed with the 
clerk. [L. 69, p. 139, § 535; Cd. 81, § 582; 2 H. C., § 607.) 


Cited in 78 Wash. 512. 


§ 869. Court to Determine Sum, if Consent not Given. 


If such consent be not given, as provided in the last section, before 
the report of sale, the court shall ascertain and determine what propor- 
tion of the proceeds of the sale, after deducting expenses, will be a just 
and reasonable sum to be invested for the benefit of the person entitled 
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to such estate for life or years, and shall order the same to be deposited 


in the court for that purpose. [L. 69, p. 139, § 536; Cd. 81, § 583; 


2H. C., 8 608.] 
Cited in 78 Wash. 513. 


§870. Protection of Unknown Tenant. 


If the persons entitled to such estate for life or years be unknown, 
the court shall provide for the protection of their rights in the same 
manner, as far as may be, as if they were known and had appeared. 
L. 69, p. 139, § 538; Cd. ’81, § 584; 2 H. C., § 609.] 


§871. Inchoate and Contingent Interests. 


In all cases of sales in partition, when it appears that any person has 
a vested or contingent future right or estate therein, the court shall ascer- 
tain and settle the proportionate value of such contingent or vested right 
or estate, and shall direct such proportion of the proceeds of sale to be 
invested, secured, or paid over in such manner as to protect the rights 
and interests of the parties. [L. 69, p. 140, § 539; Cd. 81, 585; 2 H. C., 
§ 610.) 


§ 872. Terms of Sale must be Made Known. 


In all eases of sales of property, the terms shall be made known at 
the time, and if the premises consist of distinct farms or lots, they shall 
be sold separately, or otherwise, if the court so directs. [L. 69, p. 140, 
§ 540; Cd. 81, § 586; 2 H. C., § 611. 


§873. Referees or Guardians not to be Interested in Purchase. 


Neither of the referees, nor any person for the benefit of either of 
them, shall be interested in any purchase, nor shall the guardian of an 
infant be an interested party in the purchase of any real property being 
the subject of the suit, except for the benefit of the infant. All sales 
contrary to the provisions of this section shall be void. [L. ’69, p. 140, 
9541; Cd. 81, § 587; 2 H. C., § 612.) 


§ 874. Report of Sale — Contents. 


After completing the sale, the referees shall report the same to the 
court, with a description of the different parcels of land sold to each 
purchaser, the name of the purchaser, the price paid or secured, the terms 
and conditions of the sale, and the securities, if any, taken. The report 
shall be filed with the clerk. [L. 69, p. 140, § 542; Cd. 81, § 588; 
2 H. C., § 613.] 


§875. Exceptions to Report—Confirmation—Conveyance. 


The report of sale may be excepted to in writing by any party 
entitled to a share of the proceeds. If the sale be confirmed, the order 
of confirmation shall direct the referees to execute conveyances and take 
securities pursuant to such sale. [L. 69, p. 140, § 543; Cd. 81, 8 589; 
2 H. C., 8 614.] 


The faet that publication of notice of the finding of the court had been made 
sale is given before the signing of the in fact prior to the publication, and, if 
decree ia merely an irregularity, when unappealed from, would not affect the 
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jurisdiction of the conrt to order and paper and the day of the week on which 
confirm the sale: Kromer v. Friday, 1) the paper was published was not shown 
Wash. 621, 39 Pac. 229, 32 L. R. A. 671. by the report, nor that the last day or 


After confirmation of a partition sale, publication was given as November 14th. 
the referee’s report and order of con- When from the context of the report 


firmation showing a substantial com- it appears that the same was a clerical 
pliance with the statute as to notice, error, intended for December 14th: Prince 


objection cannot be made to the notice v. Mottman, 84 Wash. 287, 146 Pac. 841. 
of sale in that the name of the news- 


§ 876. Receipt of Proceeds. 
When a party entitled to a share of the property, or an encumbrancer 
entitled to have his lien paid out of the sale, becomes a purchaser, the 


referees may take his receipt for so much of the proceeds of the sale as 
belong to him. [L. 69, p. 140, § 544; Cd. ’81, § 590; 2 H. C., § 615.] 


§ 877. Investment of Proceeds of Unknown Owner. 


| When there are proceeds of sale belonging to an unknown owner, or 
to a person without the state who has no legal representative within it. 
or when there are proceeds arising from the sale of an estate subject tc 
the prior estate of a tenant for life or years, which are paid into the 
court or otherwise deposited by order of the court, the same shall be 
invested in securities on interest for the benefit of the persons entitled 
thereto. [L. 69, p. 140, § 545; Cd. 81, § 591; 2 H. C., § 616.] 


§ 878. Investment in Name of Clerk. 

When the security for the proceeds of sale is taken, or when an 
investment of any such proceeds is made, it shall be done, except as 
herein otherwise provided, in the name of the clerk of the court and his 
successors in office, who shall hold the same for the use and benefit of 
the parties interested, subject to the order of the court. [L. 69, p. 141. 
§ 546; Cd. 81, § 592; 2 H. C., § 617. 


§ 879. Securities to be Taken in Name of Parties. 


When security is taken by the referees on a sale, and the parties 
interested in such security by an instrument in writing under their hands, 
delivered to the referees, agree upon the share and proportions to which 
they are respectively entitled, or when shares and proportions have been 
previously adjudged by the court, such securities shall be taken in the 
names of and payable to the parties respectively entitled thereto, and 
shall be delivered to such parties upon their receipt therefor. Such agree- 
ment and receipt shall be returned and filed with the clerk. [L. 69, 
p. 141, § 547; Cd. 81, § 593; 2 H. C., § 618. 


§ 880. Duties of Clerk Making Investments. 

The clerk in whose name a security is taken, or by whom an investment 
is made, and his successors in office, shall receive the interest and prin- 
cipal as it becomes due, and apply and invest the same as the court may 
direct, and shall file in his office all securities taken, and keep an account 
in a book provided and kept for that purpose in the clerk’s office, free 
for inspection by all persons, of investments and moneys received by him 
thereon, and the disposition thereof. [L. 69, p. 141, § 548; Cd. 81, § 594; 
2 H. C., § 619.] 
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§ 881. Unequal Partition—Compensation Adjudged. 

When it appears that partition cannot be made equal between the 
parties according to their respective rights, without prejudice to the 
rights and interests of some of them, the court may adjudge compensa- 
tion to be made by one party to another on account of the inequality of 
partition; but such compensation shall not be required to be made to 
others by owners unknown, nor by infants, unless in case of an infant it 
appear that he has personal property sufficient for that purpose, and that 


his interest will be promoted thereby. [L. 69, p. 141, § 549; Cd. 81, 
8595; 2 H. C., § 620.] 


§ 882. Share of Infant may be Paid to Guardian. 


When the share of an infant is sold, the proceeds of the sale may 
be paid by the referees making the sale, to his general guardian, or the 
special guardian appointed for him in the suit, upon giving the security 
required by law, or directed by order of the court. [L. 69, p. 142, § 550; 
Cd. 81, § 596; 2 H. C., § 621.} 


§ 883. Guardian of Insane, etc., may Receive. 


The guardian who may be entitled to the custody and management 
of the estate of an insane person, or other person adjudged incapable of 
conducting his own affairs, whose interest in real property shall have 
heen sold, may receive in behalf of such person his share of the proceeds 
of such real property from the referees, on executing a bond, with suffi- 
cient sureties, approved by the judge of the court, conditioned that he 
faithfully discharge the trust reposed in him, and will render a true 
and just account to the person entitled, or to his legal representative. 
[L. 69, p. 142, § 551; Cd. 81, § 597; 2 H. C., S 622.} 


§884. Guardian may Consent to Partition. 


The general guardian of an infant, and the guardian entitled to the 
custody and management of the estate of an insane person, or other 
person adjudged incapable of conducting his own affairs, who is interested 
in real estate held in common or in any other manner, so as to authorize 
his being made a party to an action for the partition thereof, may con- 
sent to a partition without suit, and agree upon the share to be set off 
to such infant or other person entitled, and may execute a release in his 
behalf to the owners of the shares or parts to which they may respec- 
tively be entitled, and upon ån order of the court. [L. 69, p. 142, § 552; 
Cd. 81, §598; 2 H. C., S 623.] 

The statute expressly provides that Kromer v. Friday, 10 Wash. 621, 39 
partition may be maintained against in- Pac. 229, 32 L. R. A. 671 
fant eotenanta, the provision being broad 
enough to reach all interests and parties 


and expressly make confirmation con- 
clusive against all parties to the suit: 


§ 885. Costs, How Apportioned. 


The costs of partition, including fees of referess and other disburse- 
ments, shall be paid by the parties respectively entitled to share in the 
lands divided, in proportion to their respective interests therein, and may 
be ineluded and specified in the decree. In that case there shall be a lien 
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without suit under the supervision of the 
court: Kromer v. Friday, supra. 
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on the several shares, and the decree may, be enforced by exee ut ion 
against the parties separately. When, however, a litigation arises þe- 
tween some of the parties only, the court may require the expense of 
such litigation to be paid by the parties thereto, or any of them. [L. G9, 
p. 142. § 553; Cd. 81, § 599; 2 H. C., § 624. ] 


Cited in 34 Wash. 138. part of the costs or disbursements Pro- 
In an action for a partition of real vided for by this section: Legg v. L ezg, 
estate, attorney’s fees outside the stat- 34 Wash. 132, 75 Pae. 139. 
utory fee cannot be allowed or taxed as 


CHAPTER IV. 
ACTIONS AGAINST THE STATE. 


§ 886. Manner of Collecting Claims Against the State—Bond. 


Any person or corporation having any claim against the state of W ash- 
ington shall have the right to begin an action against the state in the 
superior court of Thurston county. Such action shall be begun against 
the state of Washington by filing a complaint in such superior court, 
setting forth the nature of such claim, and containing a direction to the 
defendant to appear within twenty days after service of the complaint 
exclusive of the day of service, and defend the action, and a notice that 
in case of failure so to do, judgment will be rendered against the state 
according to the prayer of the complaint. The plaintiff in such action 
shall, at the time of filing his complaint, file a bond or undertakings with 
two or more sureties to be approved by the clerk of the court to the 
effect that such party will indemnify the state against all costs that may 
accrue in such action, and will pay to the clerk of said court all costs in 
case the plaintiff shall fail to prosecute his action or to obtain a judgment 
against the state. [L. 95, p. 188, §1.] 


Cited in 18 Wash. 74; 27 Wash. 291; 28 
Wash. 502; 68 Wash. 332; 86 Wash. 688; 
95 Wash. 68. 


Claims and Liability and Consent of 


permitting action against state. 42 
L. B. A. (N. 8.) 256. 
Effect of statute permitting state t° 
be sued upon the question Of 118 
State to be Sued, in Genmal: See Rem- liability for negligence or ° tort- 
ington’s Digest, States, §36; Northwest- 13 A L. R. 1276. 
ern & Pac. Hyp. Bank v. State, 18 What claims are valid demands 
Wash. 73, 50 Pac. 586, 42 L. R. A. 33; against state. 42 L. R. A. 33 
Billings v. State, 27 Wash. 288, 67 Pac. Suit to enjoin enforcement of Statut 


perior Court, 86 Wash. 685, 151 Pac. within constitutional prohi Bi tion. 
108. 


14 Ann, Cas. 791. 


Rights of Action Against State or 
State Officers: See Remington's Digest, 
States, §38; Northwestern & Pac. Hyp. 
Bank v. State, 18 Wash. 73, 50 Pac. 586, 
42 L. R. A. 33; Billings v. State, 27 
Wash. 288, 67 Pac. 583; Stern v. State 
Board of Dental Examiners, 50 Wash. 
100, 96 Pac. 693; Riddoch v. State, 68 
Wash. 329, 123 Pac. 450, Ann. Cas. 1913E, 
1033, 42 L. R. A. (N. 8.) 251; State v. 
Asotin County, 79 Wash. 634, 140 Pac. 
914, 


Parties: Nye v. Kelly, 19 Wash. 73, 
52 Pac. 528. 


When claim against atate deemed 
based on contract within statute 
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Right to maintain ejectment again’ 
state officer or agent in aoe 
possession of premises. Ann. 
1913C, 357. 


0 

Liability of state or its ọm gers of 
suit for specific performa r © 
contract. 5 Ann. Cas. 295. 

When action against office? the 
deemed to be action again t 
state. 44 L. K A. (N. 8) 189. 

Liability of state for torts Y 1035. 
oticers. Ann. Cas. 1913E, 
Ann. Cas. 1918D, 916. 


Liability of state for injury ir> S.) 


building. 4 L R A 22 
251. 


CHAP. IV] ACTIONS AGAINST THE STATB. 890-1 


§ 887. Service, How Made. 


Service of the complaint shall be made by the sheriff of the county 
in which such action is brought, or by any of his deputies, by delivering 
an attested copy thereof to the attorney general, or by leaving such copy 
in his office, and by delivering another like copy to the secretary of state, 
or by leaving such copy in his office. [L. 95, p. 188, § 2.] 

Cited in 18 Wash. 74. 


§ 888. Attorney General Counsel for State—Procedure.. 


The attorney general or his assistant shall appear and act as counsel 
for the state. The action shall proceed in all respects as other actions. 
Appeals may be taken to the supreme court of the state as in other 
actions or proceedings, but in case an appeal shall be taken on behalf of 
the state, no bond shall be required of the appellant. [L. 95, p. 188, §3.] 

Cited in 18 Wash. 75; 28 Wash. 502; 42 does not give him implied authority to 
Wash. 655. employ an expert to assist him, when the 
This section making it the duty of public interests require it: Ritchie v. 


the attorney general to appear and de- State, 42 Wash. 653, 85 Pac. 417. 
fend all suits brought against the state, 


§ 889. Judgment, How Satisfied. 


No execution shall issue against the state on any judgment, but when- 
ever a final judgment against the state shall have been obtained in any 
such action, the clerk shall make and furnish to the auditor of state a 
duly certified transcript of such judgment; and the auditor of state shall 
thereupon audit the amount of damages and costs therein awarded, and 
the same shall be paid out of the state treasury. [L. 95, p. 188, § 4.] 

Cited in 94 Wash. 170. of awards in condemnation: State ex rel. 


There is no conflict between this sec- Peel v. Clausen, 94 Wash. 166, 162 Pac. 1. 
tion and section 900, relating to payments 


§ 880. Limitations. 


All provisions of law relating to the limitations of personal actions 
shall apply to claims against the state, but the computation of time there- 
under shall not begin until this chapter shall have become a law. [L. 95, 
p. 189, 8 5.] 


Cited in 18 Wash. 75. being real party in interest. 8 
Right of state to plead statute of Ann. Cas. 702. 

limitations as to action against it. Applicability of statute of limitations 

10 Ann, Cas. 595. to actions by agencies of state. 3 

Running of statute of limitations L. R. A. (N. 8.) 746; 22 L. R. A. 
against state as defendant on state (N. 8.) 921; L. R. A. 1916E, 96. 

§ 890-1. Action Against State Officers—Request for Defense at State 

Expense. 


Whenever an action or proceeding for damages shall be instituted 
against any state officer or employee for the performance of any official 
act, such officer or employee may request the administrative board to 
authorize the defense of said action or proceeding at the expense of the 
state. [L. 21, p. 220, §1.] 


599 


890-2 ACTIONS IN PARTICULAR CASES. 


§ 890-2. Expenses, from What Fund Payable. 


If the administrative board shall find that said officer or employee 
acted in good faith and without negligence, it shall grant said request, 
in which event the necessary expenses of the defense of said action or 
proceeding shall be paid from the appropriations made for the support of 
the department to which such officer or employee is attached. In such 
cases the attorney general shall appear and defend such officer or em- 
ployee. [L. 21, p. 220, § 2.] 


[Træ VI 


CHAPTER V. 
EMINENT DOMAIN. 


$ 891. Appropriation of Property by the State—Requisites of Petition. 


Whenever any officer, board, commission, or other body representing 
the state is authorized by the legislature to acquire any land, real estate, 
premises, or other property, deemed necessary for the public uses of tlie 
state, or any department or institution thereof, and the officer, board, com- 
mission or other body whose duty it is to acquire such land, real estate, 
premises, or other property is unable to agree with the owner or owners 
thereof for its purchase, it shall be the duty of the attorney general to 
present to the superior court of the county in which said land, real estate, 
premises, or other property so sought to be acquired or appropriated shall 
be situated, a petition in which the land, real estate, premises, or other 
property sought to be appropriated shall be described with reasonable 
certainty, and setting forth the name of each and every owner, encum- 
brancer, or other person or party interested in the same, or any part thereof, 
so far as the same can be ascertained from the public records, the object 
for which the land is sought to be appropriated, and praying that a jury 
be impaneled to ascertain and determine the compensation to be made in 
money to such owner or owners, respectively, and to all tenants, emmcum- 
brancers, and others interested, for taking such lands, real estate, premises 
or other property, or in case a jury be waived, as in other civil cases in 
courts of record, in the manner prescribed by law, then that the comp ensa- 
tion to be made as aforesaid be ascertained and determined by the coart OF 
judge thereof. [L. II, p. 335, § 1. Cf. L. ’91, p. 138, § 1; 2 H. C., 8 6381 


Cited in 4 Wash. 67; 28 Wash. 501; 38 Superior Court, 33 Wash. 542, 74 Pec. 


Wash. 687; 94 Wash. 170; 112 Wash. 415. 686; Neitzel v. Spokane Internatio xs #1 — 
NATURE, EXTENT AND DELEGA- Co, 65 Wash. 100, 117 Pae. 8 tal 
TION OF POWER—Nature and Source L. R. A. (N. S.) 522; State ex rel. Zour 
of Power: See Remington’s Digest, Em. Telegraph-Cable Co. v. Superior <o 
Dom., 33 1, 2; Smith’s Petition, In re, 9 64 Wash. 189, 116 Pac. 855; Tay lOF 592, 
Wash. 85, 37 Pac. 311, 494; Samish River Chicago & St. Paul R. Co., 85 Wash- orth 
Boom Co. v. Union Boom Co., 32 Wash. 148 Pac. 887, L. R. A. 1915E, 634 5 IN O71, 
586, 73 Pac. 670; Gasaway v. Seattle, 52 Coast R. Co. v. Aumiller, 61 Wash 
Wash. 444, 100 Pac. 991, 21 L. R. A. 112 Pac. 384. Su- 
(N. S.) 68; State ex rel. Mountain Tim- See, also, State ex rel. Lincoln Pac. 
her Co. v. Superior Court, 77 Wash. 585, perior Court, 111 Wash. 615, 19 1 
137 Pac. 994; Bilger v. State, 63 Wash. 805. EA 
457, 116 Pae. 19. Power of State in General: Se y y. 


Application and Strict Construction of 
Constitutional Provisions: See Reming- 
ton’s Digest, Em. Dom., $3; Lancey v. 
King County, 15 Wash. 9, 45 Pac. 645, 34 
L. R. A. S17; State ex rel. Morrell v. 


ington's Digest, Em. Dom., $ 5; La a 
King County, 15 Wash. 9, 45 Pa <&— ublie 
34 L. R. A. 817; State ex rel. FP Tel. 
Service Commission v. Skagit Riv = % 85. 
& Tel. Ca., 85 Wash. 29, 147 Pac. 
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For text treatment of “Eminent Do- Nature and extent of power of 
main, see 10 R. C. L. I. United States to condemn land. 
State power of eminent domain over Ann. Cas. 1918E, 39. 
property of United States. 4 A. 
L. B. 548. 


§ 892. Notice—Contents of—Service—Publication. 


A notice stating briefly the objects of the petition, and containing a 
description of the land, real estate, premises, or property sought to be 
acquired and appropriated, and stating the time and place when and where 
the same will be presented to the court or the judge thereof, shall be served 
on each and every person named therein as owner, encumbrancer, tenant, 
or otherwise interested therein at least ten days previous to the time desig- 
nated in such notice for the presentation of such petition. Such service 
shall be made by delivering a copy of such notice to each of the persons 
or parties so named therein, if a resident of the state; or in case of the 
absence of such person or party from his or her usual place of abode, by 
leaving a copy of such notice at his or her usual place of abode; or in case 
of a foreign corporation, at its principal place of business in this state, 
with some person of more than sixteen years of age. In case of domestic 
corporations, such service shall be made upon the president, secretary, or 
other director or trustee of such corporation. In case of minors, or their 
guardians, or in case no guardian shall have been appointed, then on the 
person who has the care and custody of such minor; in case of idiots, 
lunatics, or distracted persons, on their guardians, or in case no guardian 
shall have been appointed, then on the person in whose care or charge they 
are found. In case the land, real estate, premises, or other property sought 
to be appropriated is school or county land, the notice shall be served on 
the auditor of the county in which.the land, real estate, premises, or other 
property sought to be acquired and appropriated is situated. In all cases 
where the owner or person claiming an interest in such real estate or other 
property 1s a nonresident of this state, or where the residence of such owner 
or person is unknown, and an affidavit of the attorney general shall be 
filed that such owner or person is a nonresident of this state, or that after 
diligent inquiry his residence is unknown or cannot be ascertained, service 
may be made by publication thereof in any newspaper published in the 
county where such lands are situated, once a week for two successive weeks; 
and in case no newspaper is published in said county, then such publication 
may be had in a newspaper published in the county nearest the county in 
which lies the land sought to be acquired and appropriated. And such 
publication shall be deemed service upon each of such nonresident person 
or persons whose residence is unknown. Such notice shall be signed by 
the attorney general of the state of Washington. Such notice may be served 
by any competent person over twenty-one years of age. Due proof of the 
service of such notice by affidavit of the person serving the same, or by the 
printer’s affidavit of publication, shall be filed with the clerk of such superior 
court before or at the time of the presentation of such petition. Want of 
service of such notice shall render the subsequent proceedings void as to 
the person not served, but all persons or parties having been served with 
notice as herein provided, either by publication or otherwise, shall be bound 

by the subsequent proceedings. In all other cases not otherwise provided 
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for, service of notices, order, ard other papers in the proceedings authorized 
by this act, may be made as the superior court or judge thereof may direct. 
[L. 1, p. 139, § 2; 2 H. C., § 639. ] 


“Act” refers to §§ 891—900. 
Notice in general condemnations, see infra, § 922. 


§ 893. Adjournment of Proceedings—Notice. 


The court or judge may, upon application of the said attorney general 
or any owner or party interested, for reasonable cause, adjourn the pro- 
ceedings from time to time, and may order new or further notice to be given 
to any party whose interest may be affected. [L. 91, p. 140, §3;2 H. C., 
S 640.) 


§ 894. Hearing of Petition—Jury. 


At the time and place appointed for hearing said petition, or to which 
the same may have been adjourned, if the court or judge thereof shall hawe 
satisfactory proof that all parties interested in the land, real estate, prem- 
ises, or other property described in said petition have been duly served 
with said notice as above prescribed, and shall be further satisfied by eom- 
petent proof that the contemplated use for which the land, real estate, 
premises or other property sought to be appropriated is really necessary 
for the public use of the state of Washington, the court or judge thereof 
may make an order, to be recorded in the minutes of said court, directinz 
the sheriff to summons from the citizens of the county in which such land. 
real estate, premises, or other property sought to be acquired or appropri- 
ated shall be situated, as many qualified persons as may be necessary m 
order to form a jury of twelve persons, unless the parties to the proceedings 
consent to a less number (such number to be not less than three), and such 
consent shall be entered by the clerk in the minutes of the trial. If neces- 
sary to complete the jury, the sheriff, under the direction of the court or 
judge thereof, shall summon as many qualified persons as may be recguired 
to complete the jury from the bystanders, citizens of the county ww hert 
the land, real estate, premises, or other property is situated. [L. 91, P. 140. 
$ 4; 2 H. C., § 641.] 


§ 895. Trial—Damages—Judgment. 


A judge of the superior court shall preside at the trial, which shall be 
held at such time as the court or judge thereof may direct, at the court HOU 
in the county where the land, real estate, premises, or other property sous" 
to be appropriated or acquired is situated, and the jurors at such trial sha 
make im each case a separate assessment of damages which shall result m 
any person, corporation or company, or to any county, by reason O x 
appropriation and use of such land, real estate, premises, or other prope 
and shall ascertain, determine, and award the amount of damage to : 
paid said owner or owners respectively, and to all tenants, encumbr 2" 
and others interested for taking such land, real estate, prémises, o 1 
property so taken. Upon the trial, witnesses may be examined in 2 ed 
of either party to the proceedings as in civil actions; and a witness Ser i 
with a subpoena in such proceedings shall be punished for failure to æ> the 
at such trial, or for perjury, as upon a trial of a civil action. Up <? * 
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verdict of the jury, judgment shall be entered for the amount of the damages 
awarded to such owner or owners, respectively, and to all tenants, encum- 
brancers, and others interested, for taking such land, real estate, or premises. 
In case a jury is waived, as in civil cases in courts of record, in the manner 
prescribed by law, the compensation to be paid for the property sought to 
be appropriated shall be ascertained and determined by the court or judge 
thereof, and the proceedings shall be the same as in trials of an issue of 
fact by the court. [L. ’91, p. 141, § 5; 2 H. C., S 642.] 

Cited in 38 Wash. 687; 46 Wash. 48; fee at the time of the award is the only 


112 Wash. 415. one entitled thereto: Schaefer v. Gregory 
Under this section, the owner of the Co., 112 Wash. 408, 192 Pac. 968. 


§ 896. Judgment—Filing and Recording of. 

At the time of rendering judgment for damages, whether upon default 
or trial, the court or judge thereof shall also enter a judgment or decree 
of appropriation of the land, real estate, or premises sought to be appropri- 
ated, thereby vesting the legal title to the same in the state of Washington. 
Whenever said judgment or decree of appropriation 1s made, a certified 
copy of such judgment or decree of appropriation may be filed for record 
in the office of the auditor of the county where the said land, real estate, 
or other premises are situated, and shall be recorded by said auditor like a 
deed of real estate, and with like effect. IL. 91, p. 142, § 6; 2 H. C., § 643.] 


Cited in 94 Wash. 176. 


§ 897. Payment of Damages, Effect of—Appeal. 


Upon the entry of judgment upon the verdict of the jury or the de- 
cision of the court or judge thereof, awarding damages as hereinbefore 
prescribed, the state of Washington may make payment of the damages 
assessed to the parties entitled to the same, and of the costs of the pro- 
ceedings, by depositing the same with the clerk of said superior court, to 
be paid out under the direction of the court or the judge thereof; and upon 
making such payment into the court of the damages assessed and allowed, 
and of the costs to any land, real estate, premises or other property men- 
tioned in said petition, said state of Washington shall be released and dis- 
charged from any and all further liability therefor, unless upon appeal 
the owner or party interested shall recover a greater amount of damages; 
and in that case only for the amount in excess of the sum paid into said 
court and the costs of appeal: Provided, that in case of an appeal to the 
supreme court of the state by any party to the proceedings, the money so 
paid into the superior court by the state as aforesaid shall remain in the 
custody of said court until the final determination of the proceedings by the 
said supreme court. [L. 91, p. 142, § 7; 2 H. C., § 644.] 

Cited in 94 Wash. 176. under this section is not necessary: State 


A specifie appropriation by the legis- ex rel. Peel v. Clausen, 94 Wash. 166, 162 
lature for the payment of an award Pac. 1. 


§ 898. Claimants, How Paid—Conflicting Claims, How Determined. 

Any person, corporation, or county claiming to be entitled to any money 
paid into court, as provided in this act, may apply to the court therefor, 
and upon furnishing evidence satisfactory to the court that he or it is 
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entitied to the same, the court shall make an order directing the payment 
to such claimant the portion of such money as he or it shall be found 
entitled to; but if, upon application, the court or judge thereof should 
decide that the title to the land, real estate, or premises specified in the 
application of such claimant was in such condition as to require that an 
action be commenced to determine the conflicting claims thereto, he shall 
refuse such order until such action 1s commenced, and the conflicting claims 
to such land, real estate, or premises be determined according to law. 


ACTIONS IN PARTICULAR CASES. 


[L. 91, p. 143, § 8; 2 H. C., § 645. ] 
“Act” refers to 38 891—900. 
Cited in 71 Wash. 358. 


This section is not exelusive where the 
fund has been paid into court, and where 
all the parties appeared as upon an in- 
tervention and there was a trial on the 


? 


quire into all the claims, and having 
done so, the supreme court on appeal can 
direct the proper judgment to be entered: 
State ex rel. Smith v. Superior Court, 71 
Wash. 354, 128 Pac. 648. 


merits, the court had jurisdiction to in- 


§ 899. Appeal. 


Either party may appeal from the judgment for damages entered in the 
superior court to the supreme court of the state, within thirty days after 
the entry of judgment as aforesaid, and such appeal shall bring before the 
supreme court the propriety and justness of the amount of damage in respect 
to the parties to the appeal: Provided, however, that upon such appeal n^ 
bond shall be required: And provided further, that, if the owner of land. 
the real estate, or premises accepts the sum awarded by the jury, the court. 
or the judge thereof, he shall be deemed thereby to have waived conclusively 
an appeal to the supreme court, and final judgment by default may b" 
rendered in the superior court as in other cases: Provided further, that no 
appeal shall operate so as to prevent the said state of Washington from 
taking possession of such property pending such appeal, after the amount 
of said award shall have been paid into court. [L. 91, p. 143, § 9; 2 H. C.. 
§ 646. | 


§ 900. Payment of Award and Costs. 


Whenever the attorney general shall file with the auditor of this state 
a certificate setting forth the amount of any award found against the state 
of Washington under the provisions of this act, together with the costs of 
said proceeding, and a description of the lands and premises sought to be 
appropriated and acquired, and the title of the action or proceeding in which 
said award is rendered, it shall be the duty of the state auditor to forth- 
with issue a warrant upon the state treasury to the order of the attorney 
general in a sum sufficient to make payment in money of said award and 
the costs of said proceeding, and thereupon it shall be the duty of said 
attorney general to forthwith pay to the clerk of said court in money th: 
amount of said award and costs. [L. 91, p. 143, § 10; 2 H. C., § 647.] 


“Act” refers to 33 891—900. 


Cited in 94 Wash. 170, 171, 176. 

This section leaves it discretionary 
with the attorney general to file the 
certificate, as the state may abandon the 
proceedings before taking possession if 
the award is unsatisfactorv, and does 
not conflict with the earlier act, section 


889. providing that no execution shal! 
issue against the state on any judgment: 
State ex rel. Peel v. Clausen, 94 Wash. 
166, 162 Pac. 1. 


A specific appropriation by the legis- 
lature to pav awards in condemnation 
proceedings is not contemplated or neces- 
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sary to authorize the state auditor to 
issue a warrant therefor: State ex rel. 
Peel v. Clausen, 94 Wash. 166, 162 Pac. 1. 


The state having taken possession of 
lands before paying the award, and re- 
fused to avail itself of this section, 
authorizing an abandonment of the pro- 
ceedings, it cannot escape liability for 
the amount of the award: State ex rel. 
Peel v. Clausen, 94 Wash. 166, 162 
Pae. 1. 


EMINENT DOMAIN. 


900-1 


Where the state took possession of con- 
demned lands before paying the award, 
the law presumes that the state is pre- 
pared to pay the award, and the burden 
is not upon the claimant to allege or prove 
the state of the public fund: State ex rel. 
Peel v. Clausen, 94 Wash. 166, 162 Pac. 1. 

Right of county to exercise power 
of eminent domain. Ann. Cas. 
1913E, 1079. 


£ 900-1. Condemnation for Military Purposes—Certificate of Necessity— 


Proceedings. 


Whenever the governor, as commander-in-chief of the military of this 


state, shall deem it necessary to acquire any lands, real estate, premises or 
other property for any military purpose or purposes of this state, either to 
add to, enlarge, increase or otherwise improve state military facilities now 
or hereafter existing or to establish new facilities, the acquisition of which 
shall have been provided for by the state, by a county or by a city, or by 
either, all or any thereof, upon certificate by the governor of such necessity, 
proceedings for the condemnation, appropriation and taking of the lands, 
real estate, premises or other property so certified to be necessary shall be 
taken as follows: 


Where the state is to pay the purchase price it shall be the duty of the 
attorney general, upon receipt by him of said certificate of the governor, 
to file a petition in the superior court for the county in which such lands, 
real estate, premises or other property may be situate praying such con- 
demnation, appropriating and taking, which petition shall be prosecuted to 
a final determination in the manner by law provided for other condemnation 
suits brought by or on behalf of the state; 


Where a county is to pay the purchase price it shall be the duty of the 
prosecuting attorney of said county, upon receipt by him of said certificate 
of the governor, to file a petition in the superior court for said county 
praying such condemnation, appropriation and taking, which petition shall 
be prosecuted to a final determination in the manner by law provided for 
other condemnation suits brought by or on behalf of a county; 


Where a city is to pay the purchase price it shall be the duty of the 
corporation counsel, city attorney or other head of the legal department 
of said city, upon receipt by him of said certificate of the governor, to file 
a petition in the superior court for the county in which said city is situate, 
praying such condemnation, appropriation and taking, which petition shall 
be prosecuted to a final determination in the manner by law provided for 
other condemnation suits brought by or on behalf of such city; 


Where the purchase price is to be paid by the state, a county and a 
city or by the state and a county, or by the state and a city, or by a county 
and a city, the condemnation shall be prosecuted to a final determination 
in the manner by law provided for either or any thereof, as the governor 


may determine, which determination shall be final and conclusive.” IL. 17, 
p. 620, § 1.] 
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§ 900-2. Applicating Act. 

Nothing herein contained shall be construed as in any manner applying 
to condemnation by any county for the purpose of acquiring title to any 
site for a mobilization, training and supply station, to be donated by any 
county to the United States. [L. 17, p. 621, § 2.] 


8 901. Counties may Appropriate Lands for Public Use. 

Every county in this state is hereby, for the purposes of this and the 
four following sections, declared to be a body corporate and is authorized 
and empowered by and through its board of county commissioners when- 
ever said board shall judge it to be clearly for the general welfare and 
benefit of the people of the county, and so far as shall be in harmony witli 
the constitution of this state and the provisions of this act, to condemn 
and appropriate as hereinafter in this act provided and to dispose of for 
public use such lands, properties, rights and interests as are hereinafter in 
this act mentioned, whenever the government of the United States or of 
this state is intending or proposing the construction, operation or mainte- 
nance of any public work situated or to be situated wholly or partly within 
such county, or the expenditure of money or labor for the construction, 
operation or maintenance of any such work, and such condemnation or 
appropriation will enable the county to aid, promote, facilitate or prepare 
for any such construction, operation, maintenance or expenditure by either 
or both such governments, or to fulfill or dispose of any condition upon 
which such construction, operation, maintenance or expenditure is by law 
or from any cause contingent, and no property shall be exempt from such 
condemnation, appropriation or disposition by reason of the same having 
been or being dedicated, appropriated or otherwise reduced or held to public 
use. [L. 95, p. 3, §1.] 

“Act” refers to §$§ 901—905. 
Cited in 58 Wash. 516. 


§ 902. Tax Levy to Pay Cost of Condemnation. 

The board of county commissioners is hereby authorized and empowered 
in aid of the powers granted or prescribed in the foregoing section to levy. 
annually, a tax as large as may be necessary, but not exceeding the rate 
of one mill on the dollar, upon all taxable property in the county, such tax 
to be assessed, levied and collected at the same time and in the same manner 
as taxes for general county purposes, but the proceeds of said taxes, when 
collected, shall constitute and be a special fund, applicable solely to the 
cost of such condemnation, appropriation or disposition, as is mentioned 
in the foregoing section, and the expenses incident thereto. [L. 95, p. 4, 


§ 2.] 


§ 903. Eminent Domain Extended to Counties. 

The right of eminent domain for the purposes intended in this act is 
hereby extended to all counties in this state and every such county for any 
purpose of condemnation, appropriation or disposition such as is mentioned 
in section 901, supra, is hereby authorized and empowered to condemn and 
appropriate all necessary lands and all rights, properties and interests in 
or appurtenant to land under the same procedure as is or shall be provided 
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by the laws of this state for the case of any similar condemnation or ap- 
propriation by other corporations. [L. 95, p. 4, §3.] 
“Act”? refers to 88 901—905. 


§ 904. Indebtedness Contracted, General County Purpose. 


Any county purpose mentioned in this act shall be deemed and held 
to be a general county purpose and any indebtedness contracted or to be 
contracted therefor shall be deemed and held to be an indebtedness for 
general county purposes, and all the provisions of law of this state relative 
to indebtedness for general county purposes or the contracting of such 
indebtedness or the bonds for funding the same shall be deemed applicable 
to any indebtedness contracted or to be contracted or any bonds issued by 
any county under this act, but the accounts of the county with respect to 
the receipts and disbursements of all moneys received or disbursed by the 
county under the provisions of this act shall, for each condemnation, 
appropriation and disposition, be so kept as to clearly and fully exhibit 
such accounts separate and apart from the other accounts of the county. 
[L. 95, p. 5, § 4.] 

“Act” refers to 88 901—905. 


§ 905. County Purpose, Defined. 


Any condemnation, appropriation or disposition intended in this act 
shall be deemed and held to be for a county purpose and public use within 
the meaning of this act when it is directly or indirectly, approximately or 
remotely for the general benefit or welfare of the county or of the in- 
habitants thereof, or when it is otherwise within the meaning of the phrase 
“for a county purpose’’ as occurring in the constitution of this state. 
[L. 95, p. 5, 8 5.] 

“Act” refers to §§ 901—905. 
This act authorizing counties to con- §§6 and 7, of the constitution: Lancey 
demn land for a right of way for a ship v. King County, 15 Wash. 9, 45 Pac. 645, 


canal projected by the general govern- 34 L. R. A. 817. 
ment, is not a violation of article VIII, 


§ 905-1. Condemnation for Aerial Transportation Purposes. 

That all cities and counties are authorized and empowered by and 
through their appropriate corporate authorities to acquire, maintain and 
operate sites and other facilities for landings, terminals, housing, repair 
and care of airplanes and seaplanes for the aerial transportation of persons, 
property or mail; and to acquire by purchase, condemnation or lease all 
lands and personal property necessary therefor; and the same is hereby 
declared to be a city and county purpose and a public use. Cities and 
counties are hereby empowered to acquire lands and other property for 
said purpose by the exercise of the power of eminent domain under the 
Same procedure as 1s or shall be provided by law for the condemnation and 
appropriation of private property for any of their respective corporate 
uses. [L. 19, p. 102, §1.] 


§ 906. School Districts may Appropriate Land. 


Whenever any school district shall select any real estate as a site for a 
schoolhouse, or as additional grounds to an existing schoolhouse site, within 
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the district, and the board of school directors of such district and the owner 
or owners of the site or any part thereof, or addition thereto so selected, 
shall be unable to agree upon the compensation to be paid by such school 
district to the owner or owners thereof, such school district shall have the 
right to take and acquire title to such real estate for use as a schoolhouse 
site or additional site, upon first paying to the owner or owners thereof 
therefor the value thereof, to be ascertained in the manner hereinafter 
provided. [L. 03, p. 193, §1; L. ’09, p. 372, §1.] 


§ 907. Petition to Superior Court. 

The board of directors of the school district shall present to the superior 
court of the state of Washington in and for the county wherein is situated 
the real estate desired to be acquired for schoolhouse site purposes, a peti- 
tion, reciting that the board of directors of such school district have selected 
certain real estate, describing it, as a schoolhouse site, or as additional 
grounds to an existing site, for such school district ; that the site so selected, 
or some part thereof, describing it, belongs to a person or persons, naming 
him or them, that such school district has offered to give the owner or 
owners thereof therefor dollars, and that the owner of such real estate 
has refused to accept the same therefor; that the board of school directors 
of such school district and the said owner or owners of such real estate are 
unable to agree upon the compensation to be paid by such school district 
to the owner or owners of such real estate therefor, and praying that a jury 
be impaneled to ascertain and determine the compensation to be made in 
money by such school district to such owner or owners for the taking of 
such real estate for the use as a schoolhouse site for such school district; 
or in case a jury be waived in the manner provided by law in other civil 
actions in courts of record, then that the compensation to be made as afore- 
said, be ascertained and determined by the court, or judge thereof. [L. O3, 


p. 194, § 2; L. ’09, p. 372, § 2.] 


§ 908. Notice of Petition—Service. 

A notice, stating the time and place when and where such petition shall 
be presented to the court, or the Judge thereof, together with a copy of such 
petition, shall be served on each and every person named therein as owner, 
or otherwise interested therein, at least ten days previous to the time desig- 
nated in such notice for the presentation of such petition. Such notice shall 
be signed by the prosecuting attorney of the county wherein the real estate 
sought to be taken is situated, and may be served in the same manner as 
summons in a civil action in such superior court is authorized by law to 
be served. [L. 03, p. 104, § 3; L. 09, p. 373, § 3.] 


§ 909. Adjournment of Proceedings. 

The court may, upon application of the petitioner or of any owner of 
said real ‘estate, or any person interested therein, for reasonable cause, 
adjourn the proceedings from time to time, and may order new or further 
notice to be given to any party whose interests may be affected by such 


proceedings. [L. 03, p. 194, § 4; L. 09, p. 373,.§ 4. 
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§ 910. Findings of Necessity—Setting Trial. 


At the time and place appointed for the hearing of such petition, or to 
which the same may have been adjourned, if the court shall find that all 
parties interested in such real estate sought to be taken have been duly 
served with notice and a copy of the petition as above prescribed, and 
shall further find that such real estate sought to be taken is required and 
necessary for the purpose of a schoolhouse site, or as a part of or as an 
addition to a schoolhouse site, for such school district, the court shall make 
an order reciting such findings, and shall thereupon set the hearing of 
such petition down for trial by a jury, as other civil actions are tried, 
unless a jury is waived in the manner provided by law in other civil 
actions. [L. 03, p. 195, §5; L. 09, p. 373, §5.] 


8911. Jury Trial. 


The jury impaneled to hear the evidence and determine the compen- 
sation to be paid to the owner or owners of such real estate desired for 
such schoolhouse site purpose shall consist of twelve persons unless a less 
number be agreed upon, and shall be selected, impaneled and sworn in the 
same manner that juries in other civil actions are selected, impaneled 
and sworn, provided a juror may be challenged for cause on the ground 
that he is a taxpayer of the district seeking the condemnation of any real 
estate. [L. 03, p. 195, §6; L. 09, p. 373, 8 6.] 


§ 912. Trial View by Jury. 

A judge of the superior court shall preside at the trial and witnesses 
may be examined in behalf of either party to the proceedings, as in other 
civil actions, and upon the request of all the parties interested in such pro- 
ceedings the court shall cause the jury impaneled to hear the same, to 
view the premises sought to be taken, and upon the request of any less 
number of the persons interested in the proceedings, the court may cause 
the jury to view the premises, pending the hearing of the case. [L. ’03, 
p. 195, §7; L. 709, p. 374, § 7.] 


§913. Verdict for Full Value of Property. 


Upon the close of the evidence, and the argument of counsel, the court 
shall instruct the jury as to the matters submitted to them, and the law 
pertaining thereto, whereupon the jury shall retire and deliberate and 
determine upon the amount of compensation in money that shall be paid 
to the owner or owners of the real estate sought to be taken for such 
schoolhouse site purposes therefor, which shall be the amount found by 
the jury to be the fair and full value of such premises; and when the 
jury shall have determined upon their verdict, they shall return the same 
to the court as in other civil actions. [L. 03, p. 195, §8; L. 09, p. 374, 
88. 


Cited in 69 Wash. 194, 195. taken; since the statute is directory and 

This section does not limit the recovery contains no words of limitation confining 
to the naked value of the land, in viola- the jury to the value of the land taken 
tion of the constitution requiring pay- alone: State ex rel. School Dist. No. 56 
ment of the value of the land taken v. Superior Court, 69 Wash. 189, 124 Pac. 
and for any depreciation to the land not 484. 
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§ 914. Verdict by Ten Jurors. 

When ten of the jurors agree upon a verdict, the verdict so agreed 
upon shall be signed by the foreman, and the verdict so agreed upon shall 
be and stand as the verdict of the jury. [L. 03, p. 196, 89; L. ’09, p. 374, 
§ 9. 


§ 915. Waiver of Jury. 

In case a jury is waived, the compensation that shall be paid for 
the premises taken shall be determined by the court and the proceedings 
shall be the same as in the trial of issues of fact by the court in other 
civil actions. [L. 03, p. 196, §10; L. ’09, p. 374, § 10.] 


§ 916. Judgment—Effect. 

Upon the verdict of the jury, or upon the determination by the court 
of the compensation to be paid for the property sought to be taken as 
herein provided, judgment shall be entered against such school district in 
favor of the owner or owners of the real estate sought to be taken, for 
the amount found as compensation therefor, and upon the payment of 
such amount by such school district to the clerk of such court for the 
use of the owner or owners of, and the persons interested in the premises 
sought to be taken, the court shall enter a decree of appropriation of the 
real estate sought to be taken, thereby vesting the title to the same m 
such school district; and a certified copy of such decree of appropriation 
may be filed in the office of the county auditor of the county wherein the 
` real estate taken is situated, and shall be recorded by such auditor like 
a deed of real estate, and with like effect. The money so paid to the 
clerk of the court shall be by him paid to the person or persons entitled 
thereto, upon the order of the court. [L. 03, p. 196, § 11; L. ’09, p. 374, 


§ 11.] 


§ 917. Costs. 

All the costs of such proceedings in the superior court shall be paid 
by the school district initiating such proceedings. [L. ’03, p. 196, § 12; 
L. 709, p. 375, § 12.] 


S 918. Appeal to Supreme Court. 

Either party may appeal from the judgment for compensation awarded 
for the property taken, entered in the superior court, to the supreme court 
of the state within sixty days after the entry of the judgment, and such 
appeal shall bring before the supreme court the justness of the compen- 
sation awarded for the property taken, and any error occurring on the 
hearing of such matter, prejudicial to the party appealing, [and no bond 
shall be required of either party appealing from such judgment]: Provided, 
however, that if the owner or owners of the land taken accepts the sum 
awarded by the jury or court, he or they shall be deemed thereby to have 
waived their right of appeal to the supreme court. [L. 03, p. 196, § 13; 
L. ’09, p. 375, § 13.] 


The words in brackets were omitted from the act of 1909, which was part of the 
school code, and did not expressly repeal the act of 1903. 


§ 919. Possession of Premises. ä 
An appeal from such judgment by the owner or owners of the land 
sought to be taken, shall not have the effect to preelude the school dis- 
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trict from taking possession of the. premises sought, pending the appeal, 
provided the amount of the judgment against the school district shall have 
been paid in to the clerk of the court, as hereinbefore provided. [L. ’03, 
p. 197, § 14; L. ’09, p. 375, § 14.] 


§ 920. Parties—Designation—Fees of Clerk. 


In all proceedings under this act the school district seeking to acquire 
title to real estate for a schoolhouse site, shall be denominated plaintiff, 
and all other persons interested therein shall be denominated defendants; 
and in all such proceedings the clerk of the superior court wherein any 
such proceedings is brought shall charge nothing for his services, except 
in taking an appeal from the judgment entered in the superior court. 
[L. 03, p. 197, § 15; L. ’09, p. 375, § 15.] 


§921. Eminent Domain by Corporations—Petition, Requisites of. „ l 
Any corporation authorized by law to appropriate land, real estate, 

premises, or other property for right of way or any other corporate pur- 
poses. may present to the superior court of the county in which any land, 
real estate, or premises, or other property sought to be appropriated shall 
be situated, or to the judge of such superior court in any county where 
he has jurisdiction or is holding court, a petition in which the land, real 
estate, premises, or other property sought to be appropriated shall be de- 
scribed with reasonable certainty, and setting forth the name of each and 
every owner, encumbrancer, or other person or party interested in the 
same, or any part thereof, so far as the same can be ascertained from the 
publie records, the object for which the land is sought to be appropriated, 
and praying that a jury be impaneled to ascertain and determine the com- 
pensation to be made in money, irrespective of any benefit from any im- 
provement proposed by such corporation, to such owner or owners, 
respectively, and to all tenants, encumbrancers, and others interested, for 
the taking or injuriously affecting such lands, real estate, premises, or 
other property, or in case a jury be waived, as in other civil cases in 
courts of record in the manner prescribed by law, then that the compensa- 
tion to be made, as aforesaid, be ascertained and determined by the court, 
or judge thereof. [Cf. L. 88, p. 58, §1; L. ’90, p. 294, § 1; 2 H. C., § 648.] 

See infra, § 2969, appropriation by agricultural development districts. 

See infra, § 3803, necessity of subscription to all of capital stock. 

See §§ 4236—4340, appropriation of lands for diking and drainage districts. 

See infra, § 5432, appropriation by electric light and power companies. 

See infra, § 6423, appropriation for county quarries. 

See infra, § 6456, appropriation for gravel-beds. 

See infra, § 6585, appropriation for toll road. 

ec infra, § 6720, appropriation by metropolitan park districts. 

See infra, § 6746, appropriation for private ways of necessity. 

See infra, 3 6780, appropriation for permanent highways. 

See infra, § 6854, appropriation for state quarrics. 

See infra, $6855, appropriation by water districts. 

See infra, §§ 7417—7504, appropriation for irrigation purposes, 

See infra, § 8108, appropriation by United States. 

See infra, § 8398, appropriation for toll logging roads. 

See infra, § 8409, appropriation for boom companies. 

See infra, § 8608 et seq., right of eminent domain extended to mining companies. 

See infra, § 9214, eminent domain in cities. 

See infra, § 9236, appropriation for pipe lines. 

See infra, § 9410, appropriation for parkways. 
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See infra, § 9626, appropriation for river improvements. 

See infra, § 9731, appropriation by commercial waterways. 

See infra, § 10525, appropriation for grade crossing eliminations. 

See 8§ 10535—10539, appropriation by railroad companies. 

See infra, § 10539, appropriation of public lands by certain corporations. 
See infra, § 11083, appropriation by street and electric railways. 

See §$ 11338—11359, appropriation for telegraph and telephone companies. 
See infra, §§ 11572, 11574, appropriation by water power companies. 


Cited in 2 Wash. 378, 380, 501; 4 Wash. 
65, 311, 451; 5 Wash. 780; 14 Wash. 145; 
19 Wash. 205; 29 Wash. 498; 31 Wasb. 
463; 45 Wash. 321; 47 Wash. 92; 48 Wash. 
281; 52 Wash. 448; 71 Wash. 88; 80 Wash. 
419; 84 Wash. 409; 86 Wash. 158; 92 
Wash. 198; 102 Wash. 336. 


Delegation of Power: See Remington’s 
Digest, Em, Dom., §§ 6—10; Necessity of 
legislative acts in general: Tacoma v. 
State, 4 Wash. 64, 29 Pac. 847; Long v. 
Billings, 7 Wash. 267, 34 Pac. 936. 


§7. Construction and Operation of 
Legislative Acte in General: Spokane v. 
Colby, 16 Wash. 610, 48 Pac. 248; Seattle 
v. Fidelity Trust Co., 22 Wash. 154, 60 
Pac. 133; State ex rel. Attorney General 
v. Superior Court, 36 Wash. 381, 78 Pac. 
1011; Weed v. Goodwin, 36 Wash. 31, 
78 Pac. 36; State ex rel. Wauconda In- 
vestment Co. v. Superior Court, 68 Wash. 
660, 124 Pac. 127, Ann. Cas. 1913E, 1076. 

This section has no application to 
municipal corporations: Tacoma v. State, 
4 Wash, 64, 29 Pac. 847; Vancouver v. 
Wintler, 8 Wash. 378, 36 Pac. 278, 685. 


§9. To Private Corporation: Cascades 
R. Co. v. Sohns, 1 W. T. 557; Seattle 
& M. R. Co. v. State, 7 Wash. 150, 34 
Pac. 551, 38 Am. St. Rep. 866, 22 L. R. A. 
217; North River Boom Co. v. Smith, 
15 Wash. 138, 45 Pac. 750; State ex rel. 
Trimble v. Superior Court, 31 Wash. 445, 
72 Pac. 89, 66 L. R. A. 897; Samish River 
Boom Co. v. Union Boom Co., 32 Wash. 
586, 73 Pac. 670; State ex rel. Spokane 
Falls & N. R. Co. v. Superior Court, 40 
Wash. 389, 82 Pac. 417; State ex rel. 
Tolt Power & Transp. Co. v. Superior 
Court, 50 Wash. 13, 96 Pac. 519; State 
ex rel. Bremer v. Superior Court, 69 
Wash. 278, 124 Pac. 1135; State ex rel. 
De Soucy v. Superior Court, 77 Wash. 
31, 137 Pac. 311. 

§10. To Individual: State ex rel. Gal- 
braith v. Superior Court, 59 Wash. 621, 
110 Pac. 429, 140 Am. St. Rep. 893; State 
ex rel. Springfield Inv. Co. v. Superior 
Court, 78 Wash. 679, 139 Pac. 601, 51 
L. R. A. (N. S.) 987. 

Property Subject to Appropriation: See 
Remington’s Digest, Em. Dom., §§ 28—34. 

In General: State ex rel. Kent Lumber 
Co. v. Superior Court, 35 Wash. 303, 77 
Pac. 382; State ex rel. Kent Lumber Co. 


v. Superior Court, 46 Wash. 516, 90 Pac. 


663; State ex rel. Schade Brewing Co. v. 
Superior Court, 62 Wash. 96, 113 Pac. 
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576; State ex rel. Sylvester v. Superior 
Court, 64 Wash. 594, 117 Pac. 487; State 
ex rel. Great Northern R. Co. v. Su- 
perior Court, 68 Wash. 572, 123 Pac. 996, 
40 L. R. A. (N. 8.) 793. 


§ 29. Public Property: Seattle & M. R. 
Co. v. State, 7 Wash. 150, 34 Pae. 551, 
38 Am. St. Rep. 866, 22 L. R. A. 217; 
North River Boom Co. v. Smitb, 15 
Wash. 138, 45 Pac. 750; Samish Boom Co. 
v. Callvert, 27 Wash. 611, 68 Pac. 367; 
State ex rel. Trimble v. Superior Court, 
31 Wash. 445, 72 Pac. 89, 66 L. R. A. 
897; State ex rel. Attorney General v. Su- 
perior Court, 36 Wasb. 381, 78 Pac. lvl]: 
State ex rel. Hulme v. Grays Harbor & 
Puget Sound R. Co., 54 Wash. 530, 103 
Pac. 809; State ex rel. Schade Brewing 
Co. v. Superior Court, 62 Wash. 96, 113 
Pac. 576; Roberts v. Seattle, 63 Wash. 
573, 116 Pac. 25; State v. Superior Court, 
91 Wash. 454, 157 Pac. 1097; State ex rel. 
Mason County Power Co. v. Superior 
Court, 99 Wash. 496, 169 Pac. 994; State 
ex rel. Mason County Power Co. v. Su- 
ad Court, 102 Wash. 291, 173 Pae. 
19. 


The fact that property of a city is not 
now all being devoted to a public use 
does not authorize its condemnation bv 
another public corporation: State ex rel. 
Cle Elum v. Kittitas County, 107 Wash. 
326, 173 Pac. 698. 


§ 30. Property Previously Devoted to 
Public Use: Seattle & M. R. Co. v. Bel- 
lingham Bay & E. R. Co., 29 Wash. 491, 
69 Pac. 1107, 92 Am. St. Rep. 907: 
Samish River Boom Co. v. Union Boom 
Co., 32 Wash. 586, 73 Pac. 670; State ex 
rel. Columbia Valley R. Co. v. Superior 
Court, 45 Wash. 316, 88 Pac. 332; North 
Coast R. v. Northern Pac. R. Co., 48 
Wash. 529, 94 Pac. 112; State ex rel. 
Milwaukee Terminal R. Co. v. Superior 
Court, 54 Wash. 365, 103 Pac. 469, 104 
Pac. 175; Tacoma v. Nisqually Power Co., 
57 Wash. 420, 107 Pac. 199; State ex rel. 
Everett & Cherry Valley Traction Co. v. 
Superior Court, 59 Wash. 598, 110 Pae. 
428; State ex rel. Harbor Boom Co. v. 
Superior Court, 65 Wash. 129, 117 Pac. 
755; Newell v. Loeb, 77 Wash. 182, 137 
Pac, 811; State ex rel. Peabody v. Su- 
perior Court, 77 Wash. 593, 138 Pac. 277; 
State ex rel. Washington Boom Co. v. 
Chehalis Boom Co., 82 Wash. 509, 144 
Pac. 719; State ex rel. Union Trust & 
Savings Bank v. Superior Court, 84 Wash. 
20, 145 Pac. 999, 149 Pac. 324; State ex 
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rel. South Fork Log Driving Co. v. Su- 
perior Court, 94 Wash. 691, 163 Pac. 
15; State ex rel. South Fork Log & Driv- 
ing Co. v. Superior Court, 102 Wash. 460, 
173 Pac. 192. | 

Irrigation ditches—Rights of tenants in 
common: State ex rel. Lincoln v. Superior 
Court, 111 Wash. 615, 191 Pac. 805. 


§31. Franchises: State ex rel. Peabody 
v. Superior Court, 77 Wash. 593, 138 Pac. 
Tis l 


§ 32. Orossings and Connections: Seattle 
& M. R. Co. v. State, 7 Wash. 150, 34 
Pac. 551, 38 Am. St. Rep. 866, 22 L. R. 
A. 217; State ex rel. Spokane Falls & 
N. R. Co. v. Superior Court, 40 Wash. 389, 
82 Pac. 417; State ex rel. Portland & 
Seattle R. Co. v. Superior Court, 45 Wash. 
270, 88 Pac. 201; State ex rel. Kent Lum- 
ber Co, v. Superior Court, 46 Wash. 516, 
90 Pae. 663; State ex rel. North Coast 
R. v. Northern Pac. R. Co., 49 Wazh. 78, 
94 Pac. 907. 


§ 33. Limited Estates or Interests: 
State ex rel. Kettle Falls Power ete. Co. 
v. Superior Court, 46 Wash. 500, 90 Pac. 
650; State ex rel. Burrows v. Superior 
Court, 48 Wash. 286, 93 Pac. 426; State 
ex rel. Wilson v. Grays Harbor & Puget 
Sound R. Co., 60 Wash. 32, 110 Pac. 676; 
Dahlgren v. Chicago, Milwaukee & Puget 
— R. Co., 85 Wash. 395, 148 Pac. 
67. 


§34. Easements or Other Rights in 
Real Property: State ex rel. Smith v. Su- 
perior Court, 30 Wash. 219, 70 Pac. 484; 
Northern Pac. R. Co. v. Slade Lumber 
Co., 61 Wash. 195, 112 Pac. 240, 34 L. R. 
A. (N. S.) 423. 


Exercise of Delegated Power: See 
Remington’s Digest, Em. Dom., §§ 37, 38. 
Effeet of previous trespass: Samish River 
Boom Co. v. Union Boom Co., 32 Wash. 
586, 73 Pac. 670; State ex rel. Sylvester 
v. Superior Court, 60 Waah. 583, 111 Pac. 
787; State ex rel. Postal Telegraph-Cable 
Co. v. Superior Court, 64 Wash. 189, 116 
Pae. 856 | 


835. Purpose of Appropriation: Sam- 
lsh River Boom Co. v. Union Boom Co., 
32 Wash. 586, 73 Pac. 670; State ex rel. 
Harris v. Olympia L. & P. Co., 46 Wash. 
511, 90 Pac. 656. 


——— Discretion in Exercise of Power: 
See Remington’s Digest, Em. Dom., § 40; 
State ex rel. Liberty Lake Irr. Co. v. 
Superior Court, 47 Wash. 310, 91 Pac. 
968; State ex rel. Galbraith v. Superior 
Court, 59 Wash. 621, 110 Pac. 429, 140 
Am. St. Rep. 893; State ex rel. Clark 
v. Superior Court, 62 Wash. 612, 114 Pac. 
25 State ex rel. Grays Harbor Logging 
oe v. Superior Court, 82 Wash. 503, 144 
ac. (22; State ex rel. Clear Lake Log- 
ging R. Co. v. Superior Court, 83 Wash. 
448, 145 Pae. 421, 148 Pac. 7. 
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See, also, State ex rel. Stephens v. 
Superior Court, 111 Wash. 205, 190 Pac. 
234. 


Extent of Appropriation: See Rem- 
ington’s Digest, Em. Dom., § 41; Oregon 
R. & Nav. Co. v. Owsley, 3 W. T. 38, 13 
Pac. 186; Nicomen Boom Co. v. North 
Shore Boom etc. Co., 40 Wash. 315, 82 
Pac. 412; State ex rel. Kent Lumber Co. 
v. Superior Court, 46 Wash. 516, 90 Pac. 
663; Spokane Valley Land & Water Co. 
v. Jones & Co., 53 Wash. 37, 101 Pac. 
515; Tacoma Eastern R. Co. v. Smithgall, 
58 Wash. 445, 108 Pac. 1191; State ex 
rel, Union Lumber Co. v. Superior Court, 
70 Wash. 540, 127 Pac. 109. 


Powers of city—Property in other 
state — Statutes — Validity: Langdqn v. 
Walla Walla, 112 Wash. 446, 193 Pac. 1. 


Acts Constituting Appropriation of 

Property: See Remington’s Digest, Em. 
Dom., § 43; Oregon R. & Nav. R. Co. v. 
Day, 3 W. T. 252, 14 Pac. 588; Eisenbach 
v. Hatfield, 2 Wash. 236, 26 Pac. 539, 12 
L. R. A. 632; Lewis v. Seattle, 5 Wash. 
741, 32 Pac. 794; Brown v. Pierce County, 
28 Wash. 345, 68 Pac. 872; Compton v. 
Seattle, 38 Wash. 514, 80 Pac. 757; Ettor 
v. Tacoma, 57 Wazh. 50, 106 Pac. 478, 
107 Pac. 1061. 
Conclusiveness and Effect of Leg- 
islative Action: See Remington's Digest, 
Em. Dom., §47; Healy Lumber Co. v. 
Morris, 33 Wash. 490, 74 Pac. 686, 99 
Am. St. Rep. 964, 63 L. R. A. 820; Ta- 
coma v. Titlow, 53 Wash. 217, 101 Pac. 
827; Seattle v. Byers, 54 Wash. 518, 103 
Pac. 791; Mercer Street, In re, 55 Wash. 
116, 104 Pac. 133; Bowes v. Aberdeen, 
58 Wash. 535, 109 Pac. 369, 30 L. R. A. 
(N. S.) 709; Casassa v. Seattle, 66 Wash. 
146, 119 Pac. 13; Tacoma v. Brown, 69 
Wash. 538, 125 Pac. 940; Yesler Way, 
Seattle, In re, 94 Wash. 427, 162 Pac. 
536. 


PROCEEDINGS TO TAKE PROP- 
ERTY AND ASSESS COMPENSATION— 
Applicable Statutory Provisions and Rem- 
edies: See Remington’s Digest, Em. Dom., 
§101; Smith’s Petition, In re, 9 Wash. 
85, 37 Pac. 311, 494; Lewis County v. 
Schobey, 31 Wash. 357, 71 Pac. 1929; 
Redmond v. Perrigo, 84 Wash. 407, 146 
Pac. 838; State ex rel. Peel v. Clausen, 
94 Wash. 166, 162 Pac. 1. 

State roads—Condemnation for right of 
way — Statutes — Construction: State v. 
3 Court, 111 Wash. 542, 191 Pac. 
413. 


Right to Institute Proceedings: See 
Remington’s Digest, Em. Dom., 8 102; 
Seattle & M. R. Co. v. State, 7 Wash. 


150, 34 Pac. 551, 38 Am. St. Rep. 866, 22 
L. R. A. 217; State ex rel. Kent Lum. 
Co. v. Superior Court, 35 Wash. 303. 77 
Pac. 382; State ex rel. Cascade Publie 
Service Corp. v. Superior Court, 53 Wash. 
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321, 101 Pac. 1094; State ex rel. Kettle 
Falls Power etc. Co. v. Superior Court, 46 
Wazh. 500, 90 Pac. 650; Lewis County v. 
McGeorge, 47 Wash. 414, 92 Pac. 268; 
Chehalis v. Centralia, 77 Wash. 673, 138 
Pac. 293. 

Limitations: See Remington’s Di- 
gest, Em. Dom., 5 103; Lewis County v. 
McCntcheon, 53 Wash. 367, 101 Pac. 1083. 

Conditions Precedent in General: See 
Remington’s Digest, Em. Dom., § 104, and 
eases cited. 

See, also, State ex rel. Stephens v. 
Superior Court, 111 Wash. 205, 190 Pac. 
234; State v. Superior Court, 111 Wash. 
542, 191 Pac. 413; State ex rel. Urquhart 
v. Superior Court, 112 Wash. 34, 191 Pac. 
416. 


Inability to Agree With Owner: 
See Remington’s Digest, Em. Dom., § 105; 
Seattle & M. R. Co. v. State, 7 Wash. 
150, 34 Pac. 551, 38 Am. St. Rep. 866, 22 
L. R. A. 217; State ex rel. Skamania 
Boom Co. v. Superior Court, 47 Wash. 
166, 91 Pac. 637; State ex rel. Wilson v. 
Superior Court, 47 Wash. 397, 92 Pac. 
269; Spokane v. Merriam, 80 Wash. 222, 
141 Pac. 358. 

Defenses and Objections: See Reming- 
ton’s Digest, Em. Dom., § 106; Bellingham 
Bay etc. R. Co. v. Strand, 14 Wash. 144, 
44 Pac. 140, 46 Pac. 238; State ex rel. 
Burrows v. Superior Court, 48 Wash. 
277, 93 Pac. 423, 125 Am. St. Rep. 927, 
17 L. R. A. (N. S.) 1005; State ex rel. 
Forney v. Superior Court, 55 Wash. 215, 
104 Pac. 200; State ex rel. McIntosh v. 
Superior Court, 56 Wash. 214, 105 Pac. 
637; State ex rel. United Tanners’ Tim- 
ber Co. v. Superior Court, 60 Wash. 193, 
110 Pac. 1017; Chehalis v. Centralia, 77 
Wash. 673, 138 Pac. 293; Yesler Way, 
Seattle, In re, 94 Wash. 427, 162 Pae. 
536. 

Parties: See Remington’s Digest, Em. 
Dom., 38 109—111. Petitioner or com- 
plainant: State ex rel. Grays Harbor 
Boom Co. v. Superior Court, 57 Wash. 71, 
106 Pac. 481; Spokane v. Thompson, 69 
Wash. 650, 126 Pac. 47. Defendants: 


North River Boom Co. v. Smith, 15 Wash. 


138, 45 Pac. 750; Owen v. St. Paul ete. 
R. Co., 12 Wash. 313, 41 Pac. 44; Che- 
halis County v. Ellingson, 21 Wash. 638, 
59 Pac. 485; Fulton v. Methow Trading 
Co., 45 Wash. 136, 88 Pac. 117; Gasaway 
v. Seattle, 52 Wash. 444, 100 Pac. 991, 
21 L. R. A. (N. S.) 68; North Coast R. 
Co. v. Hess, 56 Wash. 335, 105 Pac. 853; 
Tacoma v. Bonnell, 58 Wash. 593, 109 
Pac. 60; State ex rel. Peabody v. Su- 
perior Court, 77 Wash. 593, 138 Pac. 277; 
State ex rel. Long v. Superior Court, 80 
Wash. 417, 141 Pac. 906; State v. Su- 
perior Court, 91 Wash. 454, 157 Pac. 
1097; Seattle v. Seattle, Renton & South- 
ern R. Co., 83 Wash. 94, 145 Pac. 54, 
1167. 
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Vendee in executory contract—Title— 
Statutes: Schaefer v. Gregory Co., 112 
Wash. 408, 192 Pac. 968. 


Intervention or Substitution: North 
Coast R. Co. v. Gentry, 58 Wash. 82, 107 
Pac. 1060; State ex rel. Grant Realty Co. 
v. Superior Court, 76 Wash. 376, 136 
Pac. 144. 


Pleading—Petition or Complaint: See 
Remington’s Digest, Em. Dom. § 119; 
Lewis County v. Schobey, 31 Wash. 357, 
71 Pac. 1029; Chelan County v. Navarre, 
38 Wash. 684, 80 Pac. 845; State ex rel. 
Oregon R. & Nav. Co. v. Superior Court, 
45 Wash. 321, 88 Pac. 334; State ex rel. 
Liberty Lake Irr. Co. v. Superior Court, 
47 Wash. 310, 91 Pac. 968; State ex rel. 
Burrows v. Superior Court, 48 Wash. 277, 
93 Pac. 423, 125 Am. St. Rep. 927, 17 
L. R. A. (N. 8.) 1005; Kitsap County v. 
Melker, 50 Wash. 29, 96 Pae. 695; Spo- 
kane Valley Land & Water Co. v. Jones 
& Co., 53 Wash. 37, 101 Pac. 515; State 
ex rel. McIntosh v. Superior Court, 56 
Wash. 673, 138 Pac. 293; Hoquiam v. 
Wetherby, 57 Wash, 295, 106 Pac. 903; 
Tacoma v. Nisqually Power Co., 57 Wash. 
420, 107 Pac. 199; Commissioners Com- 
mercial Waterway District No. 2 v. 
Seattle Factory Sites Co., 76 Wash. 181. 
135 Pac. 1042; Chehalis v. Centralia, 77 
Wash. 673, 138 Pac. 293; Hoquiam v. 
Lenhart, 86 Wash. 625, 150 Pac. 1196; 
State ex rel. Patterson v. Superior Court, 
102 Wash. 332, 173 Pac. 186. 


See, also, State ex rel. Stephens v. 
Superior Court, 111 Wash. 205, 190 Pac. 
234. 


—— Answer: See Remington’s Digest, 
Em. Dom., §120; Seattle & M. R. Co. v. 
Murphine, 4 Wash. 448, 30 Pac. 720; 
State ex rel. Ami Co. v. Superior Court, 
42 Wash. 675, 85 Pac. 669; Pike Street, 
In re, 42 Wash. 551, 85 Pace. 45; Seattle 
v. Park, 42 Wash. 151, 84 Pae. 644; 
Manhattan Bldg. Co. v. Seattle, 52 Wash. 
226, 100 Pac. 330; Tacoma v. Wetherby, 
57 Wash. 295, 106 Pac. 903; Tacoma East- 
ern R. Co. v. Smithgall, 58 Wash. 445, 
108 Pac. 1091. 


See, also, State ex rel. McPherson Bros. 
Co. v. Superior Court, 108 Wash. 58, 152 
Pac. 962. 


Amendments: See Remington’s Di-, 
gest, Em. Dom., §121; Spokane Valley 
Land & Water Co. v. Jones & Co., 53 
Wash, 37, 101 Pac. 515. 


Issues, Proof and Variance: See 
Remington’s Digest, Em. Dom., 3 122; 
Kaufman v. Tacoma, Olympia ete. R. Co., 
11 Wash. 632, 40 Pac. 137. 


REMEDIES OF OWNERS OF PROP: 
ERTY—Exclusiveness of Statutory Pro- 
visions and Remedies: See Remington’s 
Digest, Em. Dom., § 160: Bellingham Bay 
R. & Nav. Co. v. Loose, 2 Wash. 500, 
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27 Pae. 174; Downs v. Seattle & M. R. 
Co., 5 Wash. 778, 32 Pac. 745, 33 Pac. 973. 


Recovery of Possession of Property: 
See Remington’s Digest, Em. Dom., § 161; 
Owen v. St. Paul & M. R. Co., 12 Wash. 
313, 41 Pac. 44; Slaught v. Northern Pac. 
R. Co., 39 Wash. 576, 81 Pac. 1062; 
Engstrom v. Edendale Land Co., 77 Wash. 
658, 138 Pac. 302. 


Compelling Proceedings to Assess Com- 
pensation: See Remington’s Digest, Em. 
Dom., §162; State ex rel. Seattle Elec. 
Co. v. Superior Court, 28 Wash. 317, 68 
Pae. 957, 92 Am. St. Rep. 831. 


Recovery of Damages: See Remington’s 
Digest, Em. Dom., § 164; Lewis v. Seattle, 
5 Wash. 741, 32 Pac. 194; Seattle Trans- 
fer Co. v. Seattle, 27 Wash. 529, 68 
Pae. 90; Johanson v. Seattle, 80 Wash. 
527, 141 Pac. 1032; Great Northern R. Co. 
v. State, 102 Wash, 348, 173 Pac. 40. 


Injunction: See Remington’s Digest, 
Em. Dom., §165; Brown v. Seattle, 5 
Wash. 35, 31 Pac. 313, 32 Pac. 214, 18. 
L. R. A. 161; State ex rel. Smith v. 
Superior Court, 26 Wash. 278, 66 Pac. 
385; Seattle Transfer Co. v. Seattle, 27 
Wash, 520, 68 Pac. 90; Olson v. Seattle, 
30 Wash. 687, 71 Pac. 201; Swope v. 
Seattle, 36 Wash. 113, 78 Pac. 607; Colby 
v. Spokane, 12 Wash. 690, 42 Pac. 112; 
Lund v. Idaho & Washington Northern 
Railroad, 50 Wash. 574, 97 Pac. 665, 126 
Am. St. Rep. 916; Ferry-Leary Land Co. 
v. Holt & Jeffrey, 53 Wash, 584, 192 Pac. 
445; Brazell v. Seattle, 55 Wash. 180, 
104 Pac. 155; Irwin v. J. K. Lumber Co., 
102 Wash. 99, 172 Pac. 911. 


Defenses—In General: See Reming- 
ton’s Digest, Em. Dom., § 167; Peterson 
v. Smith, 6 Wash. 163, 32 Pac. 1050; 
Snohomish County v. Hayward, 11 Wash. 
429, 39 Pae. 652; Scanor v. County 
Commrs., 13 Wash. 48, 42 Pac. 552; 
Adams County v. Dobschlag, 19 Wash. 
356, 53 Pae. 339; State ex rel. Smith 
v. Superior Court, 26 Wash. 278, 66 Pac. 
385; Seavey v. Seattle, 17 Wash. 361, 49 
Pac. 517; State ex rel. Morrell v. Superior 
Court, 33 Wash. 542, 74 Pac. 686; Keil v. 
Grays Harbor & Puget Sound R. Co., 71 
Wash. 163, 127 Pac. 1113; White v. Stout, 
72 Wash. 62, 129 Pac. 917. 


—— Consent or Acquiescence of Owner: 
See Remington’s Digest, Em. Dom., § 168; 
Kakeldy v. Columbia ete. R. Co., 37 
Wash. 675, 80 Pac. 205; Slaght v. North- 
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ern Pac. R. Co., 39 Wash. 576, 81 Pac. 
1062. 

—— Payment of Compensation or Other 
Satisfaction: Sec Remington’s Digest, Em. 
Dom., § 169; White v. Stout, 72 Wash. 
62, 129 Pac. 917; Silverstone v. Harn, 66 
Wash. 440, 120 Pac. 109; Carton v. 
Seattle, 66 Wash. 447, 120 Pac. 111. 
Former Adjudication: See Reming- 
ton’s Digest, Em. Dom., § 170; Spokane v. 
Kolby, 16 Wash. 610, 48 Pac. 248; Hinck- 
ley v. Seattle, 74 Wash. 101, 132 Pac. 855, 
Ann. Cas. 1915A, 580, 46 L. R. A. (N. S.) 
727; Carpenter-MeNeil Investment Co. v. 
Spokane, 73 Wash. 232, 131 Pac. 823; 
Neitzel v. Spokane International R. Co., 
65 Wash. 100, 117 Pac. 864, 36 L. R. A. 
(N. S.) 522. 

Jurisdiction: See Remington’s Digest, 
Em. Dom., 3 171; Parker v. Superior 
Court, 25 Wash. 544, 66 Pac. 154. 

Parties: See Remington's Digest, Em. 
Dom., 3 Park v. Seattle, 8 Wash. 78, 
35 Pac. 594; Kaufman v. Tacoma, Olym- 
pia ete. R. Co., 11 Wash. 632, 40 Pac. 
137; Hatch v. Tacoma, Olympia etc. R. 
Co., 6 Wash. 1, 32 Pac. 1063. 

Pleading: See Remington’s Digest, Em. 
Dom., § 173; Hatch v. Tacoma etc. R. Co., 
6 Wash. 1, 32 Pac. 1063. 


Delegation of power of eminent do- 
main. 1 Ann. Cas, 537. 

Right of municipal corporation to ex- 
ercise power without legislative 
authority. Ann. Cas. 1912C, 199. 

Right of de facto corporation to exer- 
cise power of eminent domain. 9 
Ann. Cas. 594; Ann. Cas. 1913C, 
271; Ann. Cas. 1918C, 1063; 2 L. 
R. A. (N. 8.) 144; 50 L. R. A. 
(N. 8.) 236. 

Right of foreign corporation to exer- 
eise power of eminent domain. 
Ann. Oas. 19150, 929; 24 L. R. A. 
327. 

Power of railroad to condemn right 
of way for spur or siding to private 
establishment. 7 Ann. Cas. 835; 13 
Ann. Cas, 1012; Ann. Cas. 1912D, 
234; 20 L. R. A. 434; 22 L. R. A. 
(N. S.) 181; 35 L. R. A. (N. 8.) 
636. 

Water apart from land as subjeet to 
law of eminent domain. 13 Ann. 
Cas. 72; Ann. Cas. 19140, 1037. 


State or public lands as subject to 
condemnation. 15 Ann. Cas. 488. 


A notice, stating briefly the objects of the petition, and containing a 
description of the land, real estate, premises or property sought to be ap- 
propriated, and stating the time and place when and where the same will 
be presented to the court, or the judge thereof, shall be served on each 
and every person named therein as owner, encumbrancer, tenant, or other- 
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wise interested therein, at least ten days previous to the time designated 
in such notice for the presentation of such petition. Such service shall 
be made by delivering a copy of such notice to each of the persons or 
parties so named therein, if a resident of the state; or in case of the 
absence of such person or party from his or her usual place of abode, 
by leaving a copy of such notice at his or her usual place of abode; or 
in case of a foreign corporation, at its principal place of business in 
this state, with some person of more than sixteen years of age. In case 
of domestic corporations, such service shall be made upon the president, 
secretary, or other director or trustee of such corporation. In case of 
minors or [on] their guardians, or in case no guardian shall have been 
appointed, then on the person who has the eare and custody of such minor. 
In case of idiots, lunatics, or distracted persons, on their guardian; or in 
ease no guardian shall have been appointed, then on the person in whose 
care or charge they are found. In case the land, real estate, premises, or 
other property sought to be appropriated is [state, school,] or county land, 
the notice shall be served on the auditor of the county in which the land, 
real estate, premises, or other property sought to be appropriated is situ- 
ated. In all cases where the owner or person claiming an interest in such 
real or other property is a nonresident of this state, or where the resi- 
dence of such owner or person is unknown, and an affidavit of the agent 
or attorney of the corporation shall be filed that such owner or person is 
a nonresident of this state, or that, after diligent inquiry, his residence 
is unknown, or cannot be ascertained by such deponent, service may 
be made by publication thereof in any newspaper published in the county 
where such lands are situated, once a week for two successive weeks; and 
in case no newspaper is published in said county, then such publication 
may be had in a newspaper published in the county nearest to the county 
in which lies the land sought to be appropriated. And such publication 
shall be deemed service upon each of such nonresident person or persons 
whose residence is unknown. Such notice shall be signed by the president, 
manager, secretary, or attorney of the corporation; and in case the pro- 
ceedings provided for in this act are instituted by the owner or any 
other person or party interested in the land, real estate, or other property 
sought to be appropriated, then such notice shall be signed by such owner, 
person, or party interested, or his, her or its attorney. Such notice may 
be served by any competent person over twenty-one years of age. Due 
proof of the service of such notice, by affidavit of the person serving the 
same or by the printer’s affidavit of publication, shall be filed with the 
clerk of such superior court before or at the time of the presentation of 
such petition. Want of service of such notice shall render the subsequent 
proceedings void as to the person not served; but all persons or parties 
having been served with notice as herein provided, either by publication 
or otherwise, shall be bound by the subsequent proceedings. In all other 
cases not otherwise provided for, service of notices, order, and other papers 
in the proceedings authorized by this act may be made as the superior 
court, or the judge thereof, may direct. [Cf. L. ’88, p. 58, §2; L. 90, 
p. 295, §2; 2 H. C., § 649.] | 


Superseded as to service in caze of state lands, by the next section. 
Notice in state condemnations, see supra, $ 892. 
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Cited in 5 Wash. 780, 781; 7 Wash. 152; 
18 Wash. 381; 31 Wash. 463; 32 Wash. 
593; 42 Wash. 174; 43 Wash. 93; 45 Wash. 
221; 48 Wash. 518; 50 Wash. 30; 56 Wash. 
337; 78 Wash. 486. 

Necessity of Process or Notice: See 
Remington’s Digest, Em. Dom., §§ 112, 113; 
Owen v. St. Paul ete. R. Co., 12 Wash. 
313, 41 Pac. 44; State ex rel. Trimble v. 
Superior Court, 31 Wash. 445, 72 Pac. 89; 
Chehalis County v. Ellingson, 21 Wash. 
638, 59 Pac. 485; Weed v. Goodwin, 36 
Wash. 31, 78 Pac. 36; State ex rel. Kettle 
Falls Power etc. Co. v. Superior Court, 46 
Wash. 500, 90 Pac. 650; King County v. 
Melker, 50 Wash. 29, 96 Pac. 695. 
Form, Requisites and Sufficiency: 
See Remington’s Digest, Em, Dom., § 114; 
Moynahan v. Superior Court, 42 Wash. 
172, 84 Pae. 655; Kitsap County v. 
Melker, 50 Wash. 29, 96 Pac. 695. 

—— Service: See Remington’s Digest, 
Em. Dom., f 115; Smith’s Petition, In re, 
9 Wash. 85, 37 Pac. 311, 494; Hanson v. 
Hammer, 15 Wash. 315, 46 Pac. 332; 
Moynahan v. Superior Court, 42 Wash, 
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172, 84 Pac. 655; State ex rel. Thomas 
v. Superior Court, 42 Wash. 521, 85 Pac. 
256; Gasaway v. Seattle, 52 Wash. 444, 
100 Pac. 991, 21 L. R. A. (N. S.) 68. 

See, also, State ex rel. Stephens v. Su- 
perior Court, 111 Wash. 205, 190 Pac. 
234. 


— Return and Proof of Service: See 
Remington’s Digest, Em. Dom., § 116; 
State ex rel. Thomas v. Superior Court, 
42 Wash. 521, 85 Pac. 256; Spokane Inter- 
urban R. Co. v. Connelly, 48 Wash. 515, 
93 Pac. 1082. 

See, also, State ex rel. Cation v. Su- 
perior Court, 110 Wash. 506, 188 Pac. 546. 


Validity of statute which fails to 
provide for notice of proceedings 
to condemn (as distinguished from 
proceedings to fix compensation). 
Ann. Cas. 1913A, 1256. 

Necessity of notice to land owner 
with respect to assessment of dam- 
ages in condemnation proceedings. 
4 Ann. Cas. 903. 


§923. Service Where State is Party Defendant. 

In all condemnation proceedings brought for the purpose of appro- 
priating any land owned by the state or in which it has an interest, service 
of process shall be made upon the commissioner of public lands. IL. 07, 


p. 507, §1.] 


§924. Adjournment of Proceedings. 


The court or judge may, upon application of the petitioner or of any 
owner or party interested, for reasonable cause, adjourn the proceedings 
from time to time, and may order new or further notice to be given to 
any party whose interest may be affected. [Cf. L. ’88, p. 60, §3; L. 90, 


P. 297, §3; 2 H. C., § 650.] 


§ 925. Court to Adjudicate Necessity for Appropriation—Calling Jury. 
At the time and place appointed for hearing said petition, or to which 


the same may have been adjourned, if the court or judge thereof shall 
have satisfactory proof that all parties interested in the land, real estate, 
premises or other property described in said petition, have been duly 
served with said notice as above prescribed, and shall be further satisfied 
by competent proof that the contemplated use for which the land, real 
estate, premises or other property sought to be appropriated is really a 
publie use, or is for a private use for a private way of necessity, and 
that the public interest requires the prosecution of such enterprise, or the 
private use is for a private way of necessity, and that the land, real estate, 
premises or other property sought to be appropriated are required and 
necessary for the purposes of such enterprise, the court or judge thereof 
may make an order, to be recorded in the minutes of said court, directing 
the sheriff to summon... a jury. [Cf. L. 88, p. 60, §4; L. 90, p. 297, 
§4; 2 H. C., § 651; L. 97, p. 63, §1.] 


Provisions in this section for the summoning of a jury were repealed by the general 
laws on the subject. see Oregon R. & Nav. Co. v. McCormick, 46 Wash. 45, 89 Pac. 186. 
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Cited in 7 Wash. 167; 20 Wash. 456; 
25 Wash. 552; 32 Wash. 594; 38 Wash. 
187; 46 Wash. 46, 47, 278; 64 Wash. 193, 
198, 199, 601; 71 Wash. 88, 90, 91; 81 
Wash. 209; 82 Wash. 470; 84 Wash. 25; 
94 Wash. 694; 102 Wash. 334, 462; 111 
Wash. 546; 112 Wash. 38. 


WHAT CONSTITUTES PUBLIC USE: 
See Remington's Digest, Em. Dom, 
§§ 11—27. 

Public Use—In General: Peterson v. 
Smith, 6 Wash. 163, 32 Pac. 1050; Healy 
Lumber Co. v. Morris, 33 Wash. 49), 74 
Pac. 681; Samish River Boom Co. v. 
Union Boom Co., 32 Wash. 586, 73 Pac. 
670; State ex rel. Ami Co. v. Superior 
Court, 42 Wash. 675, 85 Pac. 669; State 
ex rel. Galbraith v. Superior Court, 59 
Wash. 621, 110 Pac. 429, 140 Am. St. 
Rep. 893; Neitzel v. Spokane Interna- 
tional R. Co., 65 Wash. 100, 117 Pace. 
864, 36 L. R. A. (N. S.) 522; State ex rel. 
Golden Valley Irr. Co. v. Superior Court, 
67 Wash. 556, 122 Pac. 19; State ex rel. 
School District No. 56 v. Superior Court, 
69 Wash. 189, 124 Pac. 484; Tacoma v. 
Brown, 69 Wash. 538, 125 Pac. 940; Spo- 
kane v. Thompson, 69 Wash. 65), 126 
Pae. 47; DeKay v. North Yakima & 
Valley R. Co., 71 Wash. 648, 129 Pac. 
574; State ex rel. Luedinghaus v. Superior 
Court, 72 Wash. 480, 130 Pac. 752; Spo- 
kane v. Spokane & Inland Empire R. 
Co., 75 Wash. 651, 135 Pac. 636. 


See, also, Langdon v. Walla Walla, 112 
Wash. 446, 193 Pac. 1. 


§ 12. Extent of Use or Benefit: 
North River Boom Co. v. Smith, 15 Wash. 
138, 45 Pac. 750; Lewis County v. Gor- 
don, 20 Wash. 80, 54 Pac. 779. 


§ 13. Private Use: Healy Lumber Co. 
v. Morris, 33 Wash. 490, 74 Pac. 681, 
99 Am. St. Rep. 964, 63 L. R. A. 820; 
State ex rel. Tacoma Industrial Co. v. 
White River Power Co., 39 Wash. 648, 
82 Pac. 150, 4 Ann. Cas. 987, 2 L. R. A. 
(N. S.) 842; State ex rel. Harlan v. Cen- 
tralia etc. Co., 42 Wash. 632, 85 Pac. 344, 
7 L. R. A. (N. S.) 198; State ex rel. 
Harris v. Superior Court, 42 Wash. 660, 
85 Pac. 666, 7 Ann. Cas. 748, 5 L. R. A. 
(N. S.) 748; State ex rel. Harris v. 
Olympia L. & P. Co., 46 Wash. 511, 90 
Pac. 656; State ex rel. Burrows v. Su- 
perior Court, 48 Wash. 277, 93 Pac. 423, 
125 Am. St. Rep. 927, 17 L. R. A. (N. 8.) 
1005; State ex rel. Shropshire v. Superior 
Court, 51 Wash. 386, 99 Pac. 3; State 
ex rel. Dominick v. Superior Court, 52 
Wash. 196, 100 Pac. 317, 21 L. R. A. 
(N. S.) 448; State ex rel. McIntosh v. 
Superior Court, 56 Wash. 214, 105 Pac. 
637; Tacoma v. Nisqually Power Co., 57 
Wash. 420, 107 Pac. 199; State ex rel. 
Clark v. Superior Court, 62 Wash. 612, 
114 Pac. 444; State ex rel. Lyle Light, 
Fewer & Water Co. v. Superior Court, 70 
Wash, 486, 127 Pac. 104. 
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§14. Particular Purposes — Highways 
or Public Streets: State ex rel. Schrocder 
v. Superior Court, 29 Wash. 1, 69 Pac. 
366; State ex rel. Thomas v. Superior 
Court, 42 Wash. 521, 85 Pac. 256; State 
ex rel. Jones v. Superior Court, 44 Wash. 
476, 87 Pac. 521; State ex rel. Pagett v. 
Superior Court, 47 Wash. 11, 91 Pac. 241; 
Yesler Way, Seattle, In re, 94 Wash. 427, 
162 Pac. 536. 


See, also, State ex rel. Urquhart v. Su— 
perior Court, 112 Wash. 34, 191 Pac. 416. 


§ 15. Private Ways and Logging 
Roads: Healy Lumber Co. v. Morris, 33 
Wash. 490, 74 Pac. 681, 99 Am. St. Rep. 
964, 63 L. R. A. 820; Matthews v. Belfast 
Mfg. Co., 35 Wash. 662, 77 Pac. 1046; 
State ex rel. Mountain Timber Co. v. 
Superior Court, 77 Wash. 585, 137 Pac. 
994; State ex rel. Clear Lake Logging 
R. Co. v. Superior Court, 83 Wash. 445, 
145 Pac. 421, 148 Pac. 7; State ex rel. 
Preston Mill Co. v. Superior Court, 91 
Wash. 249, 157 Pac. 689. 


See, also, State ex rel. Carlson v. Su- 
perior Court, 107 Wash. 225, 181 Pae. 
689; State ex rel. Stephens v. Sufwrior 
Court, 111 Wash. 205, 190 Pac. 234. 


§ 16. Railroads and Street Railways: 
State ex rel. Smith v. Superior Court, 30 
Wash. 219, 70 Pac. 484; State ex rel. 
Trimble v. Superior Court, 31 Wash. 445. 
72 Pac. 89, 66 L. R. A. 897; State ex rel. 
Harlan v. Centralia ete. Co., 42 Wash. 
632, 85 Pac. 344, 7 L. R. A. (N. S.) 198: 
State ex rel. Kent Lumber Co. v. Superior 
Court, 46 Wash. 516, 90 Pac. 663; State 
ex rel. Miller v. Griffin, 46 Wash. 489, 90 
Pac. 661; State ex rel. Milwaukee Ter- 
minal R. Co. v. Superior Court, 54 Wash. 
365, 103 Pac. 469, 104 Pac. 175; State ex 
rel. McIntosh v. Superior Court, 56 Wash. 
214, 105 Pac. 637; State ex rel. Sylvester 
v. Superior Court, 64 Wash. 594, 117 
Pac. 487; State ex rel. Northern Pac. 
R. Co. v. Superior Court, 6S Wash. 397. 
123 Pac. 529; State ex rel. Flint v. Su- 
perior Court, 69 Wash. 300, 124 Pac. 1127. 


§17. Canals, Waterways and Docks: 
Lancey v. King County, 15 Wash. 9, 45 
Pac. 645, 34 L. R. A. 817; Commissioners 
Commercial Waterway District No. 2 v. 
Seattle Factory Sites Co., 76 Wash. 181, 
135 Pac. 1042; State ex rel. Patterson v. 
Sunerior Court, 102 Wash. 331, 173 Pac. 
186. 

§ 18. Toll Logging Roads and Chttes: 
State ex rel. Clark v. Superior Court, 62 
Wash. 612, 114 Pac. 444. 

§19. Logging Streams and Booms: 
North River Boom Co. v. Smith, 15 
Wash. 138, 45 Pae. 750; Healy Lumber 
Co. v. Morris. 33 Wash. 490, 74 Pac. 681, 
99 Am. St. Rep. 964, 63 L. R. A. 82); 
Matthews v. Belfast Mfg. Co., 35 Wash. 
662. 77 Pac. 1046: State ex rel. Wilson 
v. Superior Court, 47 Wash. 397, 92 Pac. 
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269; State ex rel. Pealer v. Superior 
Court, 58 Wash. 565, 109 Pac. 340. 


§20. Water Supply in General: New 
Whatcom v. Fairhaven Land Co., 24 Wash. 
493, 64 Pac. 735, 54 L. R. A. 190; Everett 
Water Company v. Powers, 37. Wash. 143, 
79 Pac. 617; State ex rel. Morrell v. Su- 
perior Court, 33 Wash. 542, 74 Pac. 686; 
State ex rel. Shropshire v. Superior Court, 
51 Wash. 386, 99 Pac. 3. 


8 21. Irrigation: Prescott Irr. Co. v. 
Flathers, 20 Wash. 454, 55 Pac. 635; 
Weed v. Goodwin, 36 Wash. 31, 78 Pac. 
36; State ex rel. Galbraith v. Superior 
Court, 59 Wash. 621, 110 Pac. 429, 14) 
Am. St. Rep. 893; State ex rel. Golden 
Valley Irrigation Co. v. Superior Court, 
67 Wash. 556, 122 Pac. 19; State ex rel. 
Ham, Yearsley & Ryrie v. Superior Court, 
70 Wash. 442, 126 Pae. 945. 

See, also, State ex rel. Lincoln v. Su- 
perior Court, 111 Wash. 615, 191 Pac. 
805. 

8 22. Levees or Dikes: Hansen v. Ham- 
mer, 15 Wash. 315, 46 Pac. 332. 


523. Drainage of Lands: Lewis County 
v. Gordon, 20 Wash. 80, 54 Pac. 779; 
Lewis County v. McCutcheon, 53 Wash. 
367, 101 Pae. 1083. 

§24. Development or Working of Mines: 
State ex rel. Morrell v. Superior Court, 
33 Wash. 542, 74 Pac. 686, 

§25. Production and Supply of Elec- 
tric Power or Light: State ex rel. Kent 
Lumber Co. v. Superior Court, 35 Wash. 
303, 77 Pae. 382; State ex rel. Tacoma 
Industrial Co. v. White River Power Co., 
39 Wash. 648, 82 Pac, 150, 4 Ann. Cas. 
987, 2 L. R. A. (N. S.) 842; State ex rel. 
Ihropshire v. Superior Court, 51 Wash. 
386, 99 Pac. 3; State ex rel. Harris v. 
Olympia L. & P. Co., 46 Wash. 511, 90 
Pac. 656; State ex rel. Dominick v. Sn- 
perior Court, 52 Wash. 196, 100 Pac. 317, 
21 L. R. A. (N. S.) 448; State ex rel. 
Weyerhaeuser Timber Co. v. Superior 
Court, 71 Wash. 84, 127 Pac. 591. 

§26. Warehouses or Elevators: State 
ex rel. True v. Superior Court, 56 Wash. 
249, 105 Pac. 639. 

§26-1, Garbage Plants: Jacobs v. 
Seattle, 93 Wash. 171, 160 Pac. 299, L. R. 
A. 1917B, 320. 

§27. Parks and Reservations: Spokane 
v. Merriam, 80 Wash. 222, 141 Pac. 358. 


Sufficiency of Evidence of Necessity: 
See Remington’s Digest, Em. Dom., § 39, 
and cases cited. 

See, also, State ex rel. Carlson v. Su- 
Perior Court, 107 Wash, 228, 181 Pac. 
689; State ex rel. Stephens v. Superior 
Court, 111 Wash. 205, 190 Pac. 234; State 
v. Superior Court, 111 Wash. 542, 191 Pac. 
413; State ex rel. Lincoln v. Superior 
Court, 111 Wash. 615, 191 Pac. 805; State 
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ex rel. Urquhart v. Superior Court, 112 
Wash, 34, 191 Pac. 416. 

Persons Entitled to Question Power: 
See Remington’s Digest, Em. Dom., § 44; 
State ex rel. Sylvester v. Superior Court, 
60 Wash. 279, 111 Pac. 19. 

Determination of Questions as to Valid- 
ity of Exercise of Power: See Reming- 
ton’s Digest, Em. Dom., §45; State ex 
rel. Schroeder v. Superior Court, 29 Wash. 
1, 69 Pac. 366; Sultan Water & P. Co. v. 
Weyerhauser Timber Co., 31 Wash. 558, 
72 Pac. 114; State ex rel. Union Lumber 
Co. v. Superior Court, 70 Wash. 540, 127 
Pac. 109. 

This section invests the court with 
power to determine whether the specific 
land sought is necessary in view of the 
general location or in the event of bad 
taith or abuse of power in selection: 
State ex rel. Postal Telegraph-Cable Co. 
v. Superior Court, 64 Wash. 189, 116 Pac. 
855. 

—— Jurisdiction of Courts in General: 
See Remington’s Digest, Em. Dom., § 46; 
Seattle v. Byers, 54 Wash. 518, 103 Pac. 
791; Tacoma v. Gillespie, 82 Wash. 487, 
144 Pac. 697. 

Evidence as to Right to Take: Sce 
Romington’s Digest, Em. Dom., § 123; 
Jackson Street, In re, 47 Wash. 243, 91 
Pac. 970; State ex rel. Biddle v. Superior 
Court, 44 Wash. 108, 87 Pac. 40; State 
ex rel. Columbia Valley R. Co. v. Superior 
Court, 45 Wash. 316, 88 Pac. 332; State 
ex rel. Northern Pac. R. Co. v. Superior 
Court, 49 Wash. 390, 95 Pac. 490; State 
ex rel. Cascade R. Co. v. Superior Court, 
51 Wash. 346, 98 Pac. 739; State ex rel. 
Merriam v. Superior Court, 55 Wash. 64, 
104 Pac. 148; State ex rel. Clark v. Su- 
perior Court, 62 Wash. 612, 114 Pac, 444; 
Spokane v. Merriam, 80 Wash. 222, 141 
Pac. 358; Northern Pac. R. Co. v. Union 
Lumber Co., 76 Wash. 563, 137 Pac. 306. 

—— Admissibility in General: See Rem- 
ington's Digest, Em. Dom., § 125; Seattle 
v. Fidelity Trust Co., 22 Wash. 154, 69 
Pac. 133; Seattle & Montana R. Co. v. 
Roeder, 30 Wash. 244, 70 Pac. 498, 94 
Am. St. Rep. 864; Pike Street, In re, 42 
Wash. 551, 85 Pac. 45; Port Townsend 
Southern R. Co. v. Barbare, 46 Wash. 275, 
S9 Pac. 710; Spokane Valley Land & 
Water Co. v. Jones & Co., 68 Wash. 534, 
123 Pae. 1014; Walla Walla v. Dement 
Brothers Co., 67 Wash. 186, 121 Pac. 63; 
Seattle v. Dexter Horton Trust & Sav- 
ings Bank, 90 Wash. 661, 156 Pac. 844; 
Northlake Avenue, In re, 96 Wash. 344, 
165 Pac. 113; King County v. Joyce, 96 
Wash. 520, 165 Pac. 399, 

What constitutes public use for which 
Property may be taken under 
eminent domain. 2 Ann. Cas. 59; 
3 Ann. Oas. 1113; 4 Ann. Cas. 
1175; 14 Ann. Cas. 903; Ann. Cas, 
1912D, 1002; Ann. Cas, 1918A, 203, 
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Right of defendant in condemnation Right of municipality to condemn 
proceedings to question public char- railroad property for municipal 
acter of use. 2 Ann. Cas. 133. purposes. Ann, Oas. 1913E, 163. 

Dam and reservoir for purpose of Condemnation of property for private 
regulating flow of river as public - use. 1 Ann. Cas. 
use. Ann, Cas. 1915A, 1111. Condemnation of land for publie 

Irrigation as a public use or benefit. library. Ann. Cas. 1918E, 122. 
1 Ann. Cas. 304; 4 Ann. Cas. 1174; Consequential damages to property 
33 L. R. A. (N. S.) 807. from proper exercise of govern- 

Drainage of private lands as a pub- mental powers as a taking for 
lie purpose. 2) Ann. Cas. 272; 49 public use. 4 Ann. Oas. 1185. 

L. R. A. 781; 1 L. R. A. (N. 8.) Taking or damaging land to ereate 
208; 22 L. R. A. (N. 8.) 163. water-power for mills and manv- 

Taking water for government and factories. 4 Ann, Cas. 992; 10 
domestic consumption as a public Ann. Cas. 1060. 
purpose. 22 L. R. A. (N. 8.) 156. Night to condemn property in excess 

Park3 and squares as subject to con- of needs for public purpose. li 


demnation for oe purposes. A. L. R. 1500. 
21 Ann. Cas. 691. 


§ 926. Trial, How Conducted. 


A judge of the superior court shall preside at the trial, which shall 
be held at such time as the court, or the judge thereof, may direct, at 
the courthouse in the county where the land, real estate, premises, or other 
property sought to be appropriated is situated, and the jurors at such trial 
shall make im each case a separate assessment of damages which shall re- 
sult to any person, corporation, or company, or to the state, or to any 
county, by reason of the appropriation and use of such land, real estate, 
premises, or other property by such corporation, as aforesaid, for any and 
all corporate purposes, and shall ascertain, determine, and award the 
amount of damages to be paid to said owner or owners respectively, and 
to all tenants, encumbrancers, and others interested, for the taking or in- 
juriously affecting such land, real estate, premises, or other property, for 
the purpose of such enterprise, irrespective of any benefit from any im- 
provement proposed by such corporation. Upon the trial, witnesses may 
be examined in behalf of either party to the proceedings, as in civil ac- 
tions; and a witness served with a subpoena in such proceedings shall be 
punished for failure to appear at such trial, or for perjury, as upon a 
trial of a civil action. Upon the verdict of the jury, judgment shall be 
entered for the amount of the damages awarded to such owner or owners 
respectively, and to all tenants, encumbrancers, and others interested, for 
the taking or injuriously affecting such land, real estate, premises, or other 
property. In case a jury is waived as in civil cases in courts of record 
in the manner prescribed by law, the compensation to be paid for the prop- 
erty soucht to be appropriated shall be ascertained and determined by 
the court, or the Judge thereof, and the proceedings shall be the same as 
in trials of an issue of fact by the court. [L. ’90, p. 297, §5; 2 H. C., 
§ 652. ] 

Cited in 18 Wash. 382; 38 Wash. 188; 794; Lincoln County v. Brook, 37 Wash. 
46 Wash. 278; 69 Wash. 659; 78 Wash. 14, 79 Pac, 477; Smith v. St. Paul ete. 
486: 82 Wash. 470. R. Co., 39 Wash. 355, 81 Pac. 840, 199 

COMPENSATION — Constitutional Pro- Am. St. Rep. 889, 70 L. R. A. 1018; 
visions — Construction: See Remington's Milwaukee Terminal R. Co. v. Seattle, 86 
Digest. Em. Dom., § 48; Brown v. Seattle, Wash. 102, 149 Pac. 644. 


5 Wash, 35, 31 Pae. 313, 32 Pac. 214; Since Const., Art. VII, $9, expressly 
Lewis v. Seattle, 5 Wash. 741, 32 Pac. limits the levy of special assessments 
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for local improvements to property 
benefited, there can be no greater charge 
made than a sum equal to the benefits 
received; for otherwise there weuld be a 
taking of property without compensation 
in violation of Art. I, §16 (held obiter, 
on rehearing in bane); Behrens v. Com- 
mercial Waterway District No. 1, 107 
Wash, 155, 181 Pac, 892, 185 Pac. 628. 

Construction and Validity of Various 
Statutory Provisions: See Remington's Di- 
gest, Em. Dom., §49; Peterson v. Smith, 
6 Wash. 163, 32 Pac. 1050; Seanor v. 
County Commrs., 13 Wash. 48, 42 Pac. 
552; Askham v. King County, 9 Wash. 1, 
36 Pac. 1097; Skagit County, v. Stiles, 
10 Wash. 388, 39 Pac. 116; Snohomish 
County v. Hayward, 11 Wash. 429, 32 
Pac, 652; North Coast R. v. Northern 
Pacifie R. Co., 48 Wash. 529, 94 Pac. 112; 
State ex rel. Peabody v. Superior Court, 
77 Wash. 593, 138 Pac. 277. 

Sufficiency of Statutory Provisions for 
Compensation: See Remington’s Digest, 
Em. Dom., §50; Hansen v. Hammer, 15 
Wash. 315, 46 Pac. 332; Lewis County v. 
Gordon, 20 Wash. 80, 54 Pac. 779; Adams 
County v. Dobschlay, 19 Wash. 356, 53 
Pac. 339. 

Imposition of Conditions: See Reming- 
tows Digest, Em. Dom., § 51; Peterson v. 
Smith, 6 Wash. 163, 32 Pac. 1050; Sno. 
homish County v. Haywood, 11 Wash. 429, 
39 Pac. 652; State ex rel. Smith v. Su- 
perior Court, 26 Wash. 278, 66 Pac. 385. 

Necessity of Payment Before Taking: See 
Remington’s Digest, Em. Dom., § 52; Ask- 
ham v. King County, 9 Wash. 1, 36 Pac. 
1097; Brown v. Seattle, 5 Wash. 35,31 Pac. 
313, 32 Pac. 214, 18 L. R. A. 161; State ex 
rel, Smith v. Superior Court, 26 Wash. 278, 
66 Pac. 385; Seattle Transfer Co. v. 
Seattle, 27 Wash. 520, 68 Pac. 90; Swope 
v. Seattle, 36 Wash. 113, 78, Pac. 607; 
Peterson v. Smith, 6 Wash. 163, 32 Pac. 
1050; Snohomish County v. Haywood, 11 
Wash. 429, 39 Pac. 652; Seanor v. County 
Commissioners, 13 Wash. 48, 42 Pac. 
552; Smith’s Petition, In re, 9 Wash. 85, 
37 Pac. 411, 494; Hansen v. Hammer, 
15 Wash, 315, 46 Pac. 332; Lewis County 
v. Gordon, 20 Wash. 80, 54 Pac. 779; 
State ex rel. Smith v. Superior Court, 
26 Wash. 278, 166 Pac. 385; Olson v. 
Seattle, 30 Wash. 687, 71 Pac. 201; 
Puyallup v. Lacey, 43 Wash. 110, 86 
Pac. 215; State ex rel. Clear Lake Log- 
ging R. Co. v. Superior Court, 83 Wash. 
445, 145 Pac. 421, 148 Pac. 7. 

See, also, Duncan Township v. Stayr, 
106 Wash. 514, 180 Pac. 476. 


Waiver or Estoppel to Claim Compensa- 
tion: See Remington’s Digest, Em. Dom., 
$53; Oregon B. & Nav. Co. v. Owsley, 3 
W. T. 38, 13 Pac. 186; Oregon R. & Nav. 
Co. v. Day, 3 W. T. 252, 14 Pac. 588; 
Lewis v. Seattle, 5 Wash. 741, 32 Pac. 
794; Kaufman v. Tacoma, Oly. & G. H. R. 
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Co., 11 Wash. 632, 40 Pac. 137; Pearl 
Oyster Co. v. Seattle & Montana R. Co., 
53 Wash. 101, 101 Pac. 503; State ex rel. 
Twiss v. Superior Court, 93 Wash. 429, 
161 Pac. 68. 


TAKING OR INJURING PROPERTY 
AS GROUND FOR COMPENSATION: 
See Remington's Digest, Em. Dom., 
52 54—60. 

Beal Property in General: Seattle & 
M. R. Co. v. Scheike, 3 Wash. 625, 29 
Pac. 217, 30 Pac. 503; State ex rel. 
Trimble v. Superior Court, 31 Wash. 445, 
72 Pac. 89, 66 L. R. A. 897. 

§55. Rights in Public Lands: Yakima 
County v. Tullar, 3 W. T. 393, 17 Pac. 
885; Enoch v. Spokane Falls ete. R. Co., 
6 Wash. 393, 33 Pac. 966, 36 Am. St. 
Rep. 182; State ex rel. Hulme v. Grays 
Harbor & Puget Sound R. Co., 54 Wash. 
530, 103 Pac. 809; Commissioners Com- 
mercial Waterway District No. 2 v. Seattle 
Factory Sites Co., 76 Wash. 181, 135 
Pac. 1042. 


§56. — Water Rights: Inland Em- 
pire R. Co. v. McKinley, 48 Wash. 675, 
94 Pac. 644; Northwestern Elec. Co. v. 
Lyle Light, Power & Water Co., 71 Wash. 
384, 128 Pac. 674. 


§57. Tide Lands: Board of Harbor 
Line Commrs. v. State ex rel. Yesler, 2 
Wash. 530, 27 Pac. 550; Bellingham Bay 
ete. R. Co. v. Strand, 4 Wash. 311, 30 
Pac. 144; Grays Harbor Boom Co. v. 
Lownsdale, 54 Wash. 83, 102 Pac. 1041, 
104 Pac. 267; Columbia & Cowlitz River 
Boom & Rafting Co. v. Hutchinson, 56 
Wash. 323, 105 Pac. 636. 

§ 58. Easements and Other Rights in 
Real Property: State ex rel. Smith v. Su 
perior Court, 30 Wash. 219, 70 Pac. 4S4; 
Granger Tel. & Tel. Co. v. Sloane 
Brothers, 96 Wash. 333, 165 Pac. 102. 

§ 59. — Direct or Remote, Contin- 
gent or Prospective Consequences or 
Losses: Grays Harbor Boom Co. v. Lowns- 
dale, 54 Wash. 83, 102 Pac. 1041, 104 Pac. 
67. 


Elements of Compensation for Injuries 


to Property not Taken: See Remington’s ` 


Digest, Em. Dom., §§ 60—70; Alteration 
of Flow or Discharge of Water: Yakima 
County v. Tullar, 3 W. T. 393, 17 Pac. 
885; Wendel v. Spokane County, 27 Wash. 
121, 67 Pac. 576, 91 Am. St. Rep. 825; 
Seattle & Mil. R. Co. v. Roeder, 30 Wash. 
244, 70 Pac. 498, 94 Am. St. Rep. 864; 
State ex rel. Harris v. Olympia L. & P. 
Co., 46 Wash. 511, 90 Pac. 656. 

§61. Prevention of Access to Navigable 
Waters: Sultan W. & P. Co. v. Weyer- 
hauser Tim. Co., 31 Wash. 558, 72 Pac. 
114; Grays Harbor Boom Co, v. Lowns- 
dale, 54 Wash. 83, 102 Pac. 1041, 104 
Pac. 267; Newell v. Loeb, 77 Wash. 182, 
137 Pac. 811. 
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§ 62. Occupation or Use of Street or 
Other Highway: Hatch v. Tacoma, 


Olympia etc. R. Co., 6 Wash. 1, 32 Pac. 
1063; Seattle & M. R. Co. v. State, 7 
Wash. 150, 34 Pac. 551, 38 Am. St. Rep. 
866, 22 L. R. A. 217; Schwede v. Hem- 
rich Bros. Brewing Co., 29 Wash. 21, 69 
Pac. 362; Patton v. Olympia Door ete. 
Co., 15 Wash. 210, 46 Pac. 237; Portland 
& Seattle R. Co. v. Clarke County, 48 
Wash. 509, 93 Pac. 1083; Lund v. Idaho 
& Washington Northern R. Co., 50 Wash. 
574, 97 Pac. 665, 126 Am. St. Rep. 916; 
Brazell v. Seattle, 55 Wash. 180, 104 Pac, 
155; Smith v. Centralia, 55 Wash. 573, 
104 Pac. 797; Keil v. Grays Harbor & 
Puget Sound R. Co., 71 Wash. 163, 127 
Pac. 1113; Murphy v. Chicago, Mil. & St. 
Paul R. Co., 66 Wash. 663, 120 Pac. 525. 


§ 63. Rights of Owners not Abutting 
on Street: Fifth Avenue ete., In re, 62 
Wash, 218, 113 Pac. 762; Clute v. North 
Yakima & Valley R. Co., 62 Wash. 531, 
114 Pac. 513. 


§64. Alteration of Grade of Street or 
Other Highway: Brown v. Seattle, 5 Wash. 
$5, 31 Paec. 313, 32 Pac. 214. 18 L. R. A. 
161; Parke v. Seattle, 5 Wash. 1, 31 Pac. 
310, 32 Pac. 82, 34 Am. St. Rep. 839, 20 
L. R. A. 68; Hatch v. Tacoma, Oly. & G. 
H. R. Co, 6 Wash. 1, 32 Pac. 1063; 
Schwede v. Hemrich Bros. Brewing Co., 
29 Wash. 21, 69 Pac. 362; Portland & 
Seattle R. Co. v. Ladd, 47 Wash. 88, 91 
Pac. 573; Seattle v. Seattle, Renton & 
Southern R. Co., 83 Wash. 94, 145 Pae. 
54, 1167; Spokane v. Thompson, 69 Wash. 
650, 126 Pac. 47; Donofrio v. Seattle, 72 
Wash. 178, 129 Pae. 1094; Kincaid v. 
Seattle, 74 Wash. 617, 134 Pac. 504, 135 
Pac. 820; Provident Trust Co. v. Spokane, 
75 Wash. 217, 134 Pac. 927. 


See, also, Pratt v. Seattle, 111 Wash. 
104, 189 Pac. 565. 


§ 65. Interference With Trade or Busi- 
ness: Chicago, Milwaukee & Puget Sound 
R. Co. v. Thayer, 65 Wash. 402, 118 Pace. 
318. 


§ 66. Necessity for Fences or Crossings: 
Seattle & M. R. Co. v. Gilehrist, 4 Wash. 
509, 30 Pac. 738; Seattle & Mont. R. Co. 
v. Murphine, 4 Wash. 44S, 30 Pac. 720; 
State ex rel. Union Lumber Co. v. Su- 
perior Court, 70 Wash. 540, 127 Pae. 109. 


§ 67. Effect of Smoke, Foul Odors, Noise 
or Vibration: Smith v. St. Paul ete. R. 
Co., 39 Wash. 355, 81 Pac. 840, 109 Am. 
St. Rep. 889, 70 L. R. A. 1018; De Kay 
v. North Yakima & Valley R. Co., 71 
Wash. 648, 129 Pac. 574. 


§ 68. Obstruction of Light or Air: 
Brown v. Seattle, 5 Wash. 35, 31 Pac. 
313, 18 L. R. A. 161; State ex rel. Smith 
v. Superior Court, 26 Wash. 278, 66 
Pac. 385; Seattle Transfer Co. v. Seattle, 
27 Wash. 520, 68 Pac. 269; State ex rel. 
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Smith v. Superior Court, 30 Wash. 219, 
70 Pac. 484. 

§ 69. Obstruction of Access: Patton v. 
Olympia Door etc. Co., 15 Wash. 210, 46 
Pac. 237; Smith v. St. Paul ete. R. Co., 
39 Wash. 355, 81 Pac. 840, 109 Am. St. 
Rep. 889, 70 L. R. A. 1018; Chicago, Mil. 
& St. Paul R. Co. v. Alexander, 47 Wash. 
131, 91 Pac. 626; Spokane v. Thompson, 
69 Wash. 650, 126 Pac. 47; State ex rel. 
Puget Sound & Willapa Harbor R. Co. v. 
Foster, 84 Wash. 75, 146 Pa-. 154. 

§ 70. Consent of Municipality: Hatch 
v. Tacoma, Olympia ete. R. Co., 6 Wash. 
1, 32 Pac. 1063; Kaufman v. Tacoma, 
Olympia ete. R. Co., 11 Wash. 632, 40 
Pac. 137. 


Appropriation to New or Additional 
Use: See Remington's Digest, Em. Dom,, 
$71; Spokane v. Colby, 16 Wash. 610, 
48 Pac. 248; Seattle Land ete. Co. v. 
Seattle, 37 Wash. 274, 79 Pac. 780; 
Brandt v. Spokane & Inland Empire R. 
Co., 78 Wash. 214, 138 Pac. 871, 52 
L. R. A. (N. S.) 760. 


Corporations and Persons Liable for 
Compensation: See Remington's Digest, 
Em. Dom., 5 72; Hatch v. Tacoma, Olvm- 
pia ete. R. Co., 6 Wash. 1, 32 Pac. 1063; 
Kauf man v. Tacoma, Olympia ete. R. Co., 
11 Wash. 632, 40 Pac. 137; Patton v. 
Olympia Door ete. Co., 15 Wash. 210, 46 
Pac. 237. 

MEASURE AND AMOUNT. — The 
damages to abutting property from 
the construction of a railroad in the 
street, in a proceeding tried as a con- 
demnation case, must be ascertained as 
of the time of the trial: Distler v. Gravs 
Harbor & Puget Sound R. Co., 76 Wash. 
391, 136 Pac, 364. 


Taking Entire Tract or Piece of Prop- 
erty—Value of Land: See Remington’s 
Digest, Em. Dom., §75; Seattle & M. 
R. Co. v. Gilchrist, 4 Wash. 509, 30 Pac. 
738; Kaufman v. Tacoma, Oly. & G. H. R. 
Co., 11 Wash. 632, 40 Pac. 137; Seattle & 
M. R. Co. v. Roeder, 30 Wash. 244. 70 
Pac. 498, 94 Am. St. Rep. 864; Swope 
v. Seattle, 36 Wash. 113, 78 Pac. 607; 
East Galer Street, In re, 47 Wash. 603, 
92 Paec. 423; Grays Harbor & Puget 
Sound R. Co. v. Kauppinen, 53 Wash. 
238, 101 Pac. 835. 


—— Value Enhanced by Proposed Im- 
provement: See Remington’s Digest, Er. 
Dom., §76; Northern Pac. ete. R. Co. v. 
Coleman, 3 Wash. 228, 28 Pae. 514 (over- 
ruled); Enoch v. Spokane Falls ete. R. 
Co., 6 Wash. 393, 33 Pac. 96: Seattle & 
M. R. Co. v. Roeder, 30 Wash. 244, 70. 
Pac. 498, 94 Am. St. Rep. 864. 

See, also, Pierce County ex rel. Belling- 


ham v. Duffy, 104 Wash. 426, 176 Pac. 
670. 


Improvements, Crops and Fixtures: 
See Remington’s Digest, Em. Dom., §§ 77, 
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78; Seattle & M. R. Co. v. Scheike, 3 
Wash. 625, 29 Pac. 217, 30 Pac. 503; 
Tacoma v. Bonnell, 58 Wash. 593, 109 
Pac. 60; Seattle v. Atwood, 59 Wash. 112, 
109 Pac. 326; Yakima County v. Olson, 
94 Wash. 579, 162 Pac. 987. 

See, also, Ham, Yearsley & Ryrie v. 
Northern Pac. R. Co., 107 Wash. 378, 181 
Pac. 898. 


—— Improvements Made by Appro- 
priator: See Remington’s Digest, Em. 
Dom., § 79; Bellingham Bay ete. R. Co. v. 
Strand, 14 Wash. 144, 44 Pac. 140, 46 
Pac, 238; Lake Whatcom Logging Co. v. 
Callvert, 33 Wash. 126, 73 Puc. 1128; 
Seattle & M. R. Co. v. Corbett, 22 
Wash, 189, 60 Pac. 127; King County v. 
Seattle Cedar Lumber Mfg. Co., 94 Wash. 
84, 162 Pac. 27, L. R. A. 1917C, 1184. 


Value for Special Use: See Rem- 
ington’s Digest, Em. Dom., § 80; Seattle & 
Mil. R. Co. v. Murphine, 4 Wash. 448, 30 
Pac. 720; Seattle & M. R. Co. v. Roeder, 
30 Wash. 244, 70 Pac. 498, 94 Am. St. 
Rep. 864; Kirkland v. Cochrane, 87 Wash. 
528, 151 Pac. 1082; King County v. Craw- 
ford & Conover, 92 Wash. 195, 158 Paec. 
733. 

See, also, Ham, Yearsley & Ryrie v. 
Northern Pac. R. Co., 107 Wash. 378, 181 
Pac. S98. 


Taking Part of Tract or Property— 
Land Constituting Single Tract: See Rem- 
ington’s Digest, Em. Dom., § 81; State ex 
rel. Biddle v. Superior Court, 44 Wash. 
108, 87 Pac. 40; Seattle v. Atwood, 59 
Wash. 112, 109 Pac. 326: Queen Anne 
Boulevard, In re, 77 Wash. 91, 137 
Pac. 435. 


—— Injuries to Part not Taken: Sce 
Remington’s Digest, Em. Dom., § 82; 
Enoch v. Spokane Falls ete. R. Co., 6 
Wash. 393, 33 Pac. 966; Seattle & M. R. 
Co. v. Roeder, 30 Wash. 244, 70 Pac. 
498, 94 Am. St. Rep. 864; Seattle & M. 
R. Co. v. Gilchrist, 4 Wash. 509, 30 Pac. 
738; Sultan Water & P. Co. v. Weyer- 
hauser Timber Co., 31 Wash. 558, 72 Pac. 
114; Seattle, Port Angeles & Lake Cres- 
cent R. v. Land, 81 Wash. 206, 142 Pac. 
680; Yakima County v. Olson, 94 Wash. 
579, 162 Pac. 987. 


—— Land not Abutting on Part Taken: 
dee Remington’s Digest, Em. Dom., § 83; 
Sultan Water & P. Co. v. Weyerhauser 
Timber Co., 31 Wash. 558, 72 Pac. 114. 


Measure of Compensation: See Reming- 
tows Digest, Em. Dom., 33 84, 85. In 
general: Olympia Light & Power Co. v. 
Harris, 58 Wash. 410, 108 Pac. 940; 
Kineaid v. Seattle, 74 Wash. 617, 134 
Pac. 504, 135 Pac. 820. 


Depreciation of Value: Idaho & West- 
ern R. Co. v. Coey, 73 Wash. 291, 131 
Pae. 810. 
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Value for special use—Dam site for 
reservoir—Evidence — Instructions: Ham, 
Yearsley & Ryrie v. Northern Pac. R. 
Co., 107 Wash. 378, 181 Pac. 898. 


Deduction or Setoff of Benefits: See 
Remington’s Digest, Em. Dom., §§ 86—88. 
In general: Northern Pac. ete. R. Co. v. 
Coleman, 3 Wash. 228, 28 Pac. 514; 
Enoch v. Spokane Falls ete. R. Co, 6 
Wash. 393, 33 Pac. 966; Seattle & M. R. 
Co. v. Roeder, 30 Wasb. 244, 70 Pac. 498, 
94 Am. St. Rep. 864; Kaufman v. Tacoma, 
Olympia ete. R. Co., 11 Wash. 632, 40 
Pac. 137; Queen Anne Boulevard, In re, 
77 Wash. 91, 137 Pac. 435; Pierce County 
v. Thompson, 82 Wash. 440, 144 Pac. 704; 
Great North. R. Co. v. State, 102 Wash. 
348, 173 Pac. 40. Opening or Improve- 
ment of Streets: Lewis v. Seattle, 5 
Wash. 741, 32 Pac. 794; Jones v. Seattle, 
23 Wash. 753, 63 Pac. 553; Lincoln 
County v. Brock, 37 Wash. 14, 79 Pac. 
477; King County v. Crawford & Conover, 
92 Wash. 195, 158 Pac. 733. Benefit to 
Property Not Part of That Taken: Lewis 
v. Seattle, 5 Wash. 741, 32 Pac. 794; 
Kitsap County v. Melker, 50 Wash. 29, 
96 Pac. 695; Tacoma v. Wetherby, 57 
Wash. 295, 106 Pac. 903; Newell v. Loeb, 
77 Wash. 182, 137 Pac. 811. 

See, also, State v. Kelley, 108 Wash. 
245, 182 Pac. 942. 


Limited Estates or Interests in Property: 
See Remington’s Digest, Em. Dom., § 89; 
Seattle & M. R. Co. v. Schieke, 3 Wash. 
625, 29 Pac. 217, 30 Pac. 503; Olympia 
Light & Power Co. v. Harris, 58 Wash. 
410, 108 Pac. 940; North Coast R. Co. 
v. Kraft Co., 63 Wash. 250, 115 Pac. 97. 


Interest as Element of Compensation: 
See Remington's Digest, Em. Dom., 3 90; 
Bellingham Bay ete. R. Co. v. Strand, 14 
Wash. 144, 44 Pac. 140, 46 Pac. 238; 
North Coast R. Co. v. Aumiller, 61 Wash. 
271, 112 Pac. 384. 


Inadequate or Excessive Compensation: 
See Remington’s Digest, Em. Dom., § 91; 
Yakima County v. Tullar, 3 W. T. 
393, 17 Pac. 885; Seattle & M. R. Co. v. 
Roeder, 30 Wash. 244, 70 Pac. 498, 94 Am. 
St. Rep. 864; East Spring Street, In re, 
41 Wash. 366, 83 Pac. 242; Portland & 
Seattle R. Co. v. Clarke County, 48 Wash. 
509, 93 Pac. 1083; Kitsap County v. 
Melker, 50 Wash. 29, 96 Pac. 695. 


PERSONS ENTITLED AND PAY- 
MENT: See Remington’s Digest, Em. 
Dom., §§ 92—96. 

In General: Enoch v. Spokane Falls & 
N. R. Co., 6 Wash. 393, 33 Pac. 966; 
State ex rel. Davis v. Superior Court, 84 
Wash. 252, 146 Pac. 609. 

§98. Vendor or Purchaser: Olson v. 
Seattle, 30 Wash. 687, 71 Pac. 201; Silver- 
stone v. Harn, 66 Wash, 440, 120 Pac. 
109; Twelfth Avenue South, In re, 74 
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Wash. 132, 132 Pac. 868, Ann. Cas. 
1915A, 730; Damon v. Ryan, 74 Wash. 
138, 132 Pac. 871, Ann. Cas. 1915A, 734. 

See, also, Schaefer v. Gregory Co., 112 
Wash. 408, 192 Pac. 968. 


§ 94. Mortgagor or Mortgazee: 
Commercial Nat. Bank v. Johnson, 16 
Wash. 536, 48 Pac. 267; Yakima Water 
ete. Co. v. Hathaway, 18 Wash. 377, 61 
Pac. 471; Seattle, In re, 26 Wash. 602, 67 
Pac. 250; Gray v. Davison, 78 Wash. 482, 
139 Pac. 219; State ex rel. Peel v. 
Clausen, 94 Wash. 166, 162 Pac. 1. 


§ 95. —— Landlord or Tenant: Seattle 
& M. R. Co, v. Scheike, 3 Wash. 625, 29 
Pac. 217, 30 Pae. 503. 


§ 96. or Heirs: Legg v. Legg, 
34 Wash. 132, 75 Pac. 130. 


PAYMENTS: See Remington’s Digest, 
Em. Dom., §§97—100. Apportionment: 
State ex rel. Long v. Superior Court, 80 
Wash. 417, 141 Pac. 906. Duties as to 
payment—In general: State ex rel. Dono- 
frio v. Humes, 34 Wash. 347, 75 Pac. 348; 
State ex rel. Murray v. Herdlick, 73 
Wash. 301, 131 Pac. 1139. Conflicting 
claims: Commercial Nat. Bank of Seattle 
v. Johnson, 16 Wash. 536, 48 Pac. 267; 
State ex rel. Smith v. Superior Court, 
71 Wash. 354, 128 Pac. 648; Carton v. 
Seattle, 74 Wash. 375, 133 Pac. 596. 
Requisites and sufficiency of payment: 
Smith’s Petition, In re, 9 Wash. 85, 37 
Pac. 311, 494. 

Evidence as to Compensation—Burden 
of Proof: See Remington’s Digest, Em. 


Dom., § 124; Seattle & Mil. R. Co. v. 


Murphine, 4 Wash. 448, 30 Pac. 720; 
Weed v. Goodwin, 36 Wash. 31, 78 Pac. 
36. 


Value of Property: See Reming- 
ton’s Digest, Em. Dom., § 126, and cases 
cited. 


See, also, Ham, Yearsley & Ryrie v. 
Northern Pac. R. Co., 107 Wash. 378, 
181 Pac. 898. 


Damages: See Remington’s Digest, 
Em. Dom., § 127, and cases cited. 

See, al30, West Marginal Way, Seattle, 
In re, 109 Wash. 116, 186 Pac. 644. 


Assessment by Jury—Application and 
Proceedings Thereon: See Remington’s Di- 
gest, Em. Dom., 3 129; Chelan County v. 
Navarre, 38 Wash. C` t, 80 Pac. 845; 
Seattle v. Park, 42 Wash. 151, 84 Pac. 
644; Oregon R. & Nav. Co. v. McCormick, 
46 Wash. 45, 89 Pac. 186; Newell v. Loeb, 
77 Wash. 182, 137 Pac. 811; Commis- 
sioners Commercial Waterway District 
No. 2 v. Seattle Factory Sites Co., 76 
Wash. 181, 135 Pac. 1042. 
Qualifications of Jurors: See Rem- 
ington’s Digest, Em. Dom., § 130; Swope 
v. Seattle, 36 Wash. 113, 78 Pac. 607. 
Summoning and Impaneling Jurors: 
See Remington’s Digest, Em. Dom., § 131; 
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Oregon R. & Nav. Co. v. McCormick. 46 
Wash. 45, 89 Pac. 186; Manhattan Bldy. 
Co. v. Seattle, 52 Wash. 226, 100 Pac. 
330; Newell v. Loeb, 77 Wash. 182, 137 
Pac. 811. 


Conduct of Proceedings: See Rem- 
ington’s Digest, Em. Dom., § 132; Belling- 
ham Bay ete. R. Co. v. Strand, 4 Waah. 
311, 30 Pac. 144; Seattle & M. R. Co. v.. 
Murphine, 4 Wash. 448, 30 Pac. 720; 
Seattle & M. R. Co. v. Gilchrist, 4 Wash. 
509, 30 Pac. 738; Seattle & M. R. Co. v. 
State, 7 Wash. 150, 34 Pac. 551, 38 Am. 
St. Rep. 866, 22 L. R. A. 217; Kitsap 
County v. Melker, 50 Wash. 29, 96 Pac. 
695. 

—— Consolidation of Actions and Sep- 

aration: See Remington's Digest, Em. 
Dom., § 133; Manhattan Building Co. `v. 
Seattle, 52 Wash. 226, 100 Pac. 330; 
Tacoma v. Wetherby, 57 Wash. 295, 106 
Pac. 903; Western Avenue, In re, 57 
Wash. 290, 106 Pac. 901; Seattle v. 
Seattle, Renton & Southern R. Co., 83 
Wash. 94, 145 Pac. 54, 1167. 
View: See Remington's Digest. 
Em. Dom., § 134; Bellingham Bay ete. R. 
Co. v. Strand, 4 Wash. 311, 30 Pac. 144; 
Seattle & M. R. Co. v. Roeder, 30 Wash. 
244, 70 Pac. 498, 94 Am. St. Rep. 864; 
Jackson Street, In re, 47 Wash. 243, 91 
Pac. 970; Sedro-Woolley v. Willard, 71 
Wash. 646, 129 Pac. 372. 


Questions for Jury: See Reming- 
ton’s Digest, Em. Dom., § 135; Swope v. 
Seattle, 36 Wash. 113,78 Pac. 607; Wash- 
ington Water Power Co. v. Abacus A3sn., 
77 Wash. 455, 137 Pac. 1199. 


Instructions to Jury: See Remington's 
Digest, Em. Dom., § 136, and cases cited. 

See, also, Ham, Yearsley & Ryrie v. 
Northern Pac. R. Co., 107 Wash. 378, 181 
Pac. 898; State v. Kelley, 108 Wash. 245, 
182 Pac. 942. 


Verdict and Findings: See Remington's 

Digest, Em. Dom., § 137, and cases cited. 

Time with reference to which value 

of property taken is to be esti- 
mated. 9 Ann, Cas. 115. 


Right to compensation in case of 
condemnation of particular use of 
property. 8 A. L. B. 594. 


Value of fixtures as element of dam- 
ages sustained by appropriation of 
property. Ann. Oas. 1916C, 780. 

Right of land owner to compensation 
for improvements placed on land 
after institution of condemnation 
proceedings. 17 Ann. Cag. 1033. 


Right of condemnee to compensation 
for improvements placed on land 
by condemnor without authority. 
6 Ann. Cas. 382; 13 Ann Oas. 98); 
Ann. Cas. 1912A, 244. 


Right of condemnee to recover value 
ef improvements placed on land by 
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condemnor with authority or color 
thereof. Ann. Oas. 19170, 141. 

Contingent advantage to owner as 
element of compensation in con- 
demnation proceedings. Ann. Cas. 
1914B, 512. 

Right between grantor and grantee 
as to compenzation where land is 
conveyed pending condemnation 
proceedings. Ann. Oas. 1915A, 732. 

Person entitled to compensation in 
case of judicial sale of land pend- 
ing condemnation proceedings. 
Ann. Cas. 1915A, 736. 

Bight of mortgagee to award in 
condemnation proceedings. 4 Ann. 
Cas. 944. 

Right between lessor and lesaee as to 
compensation for property taken. 
4 Ann. Cas. 1011; 15 Ann. Cas. 714; 
11 L. R. A. 839; 21 L. B. A. 217. 
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Right to condemnation money as be- 
tween heir or devisee and executor 
or administrator. Ann. Oas. 1912C, 
595. è 


Right of vendee under contract for 
sale of land to compensation where 
land is condemned. Ann. Cas. 
1912A, 456. 


Bight of purchaser of land on which 
railroad right of way has been 
constructed to recover compensa- 
tion: Ann, Cas. 1912A, 1056. 


Prepayment as a condition of acquisi- 
tion of water supply. 58 L. R. A. 
257. 


Waiver by land owner of right to 
compensation for property taken in 
condemnation proceedings. 8 Ann. 
Cas. 855. 


§ 927. Judgment and Decree of Appropriation. 
At the time of rendering judgment for damages, whether upon default 


or trial, if the damages awarded be then paid, or upon their payment, if 
not paid at the time of rendering such judgment, the court, or judge 
thereof, shall also enter a judgment or decree of appropriation of the land, 
real estate, premises, right of way, or other property sought to be ap- 
propriated, thereby vesting the legal title to the same in the corporation 
seeking to appropriate such land, real estate, premises, right of way, or 
other property for corporate purposes. Whenever said judgment or 
decree of appropriation shall affect lands, real estate, or other premises. 
a certified copy of such judgment or decree of appropriation may be filed 
for record in the office of the auditor of the county where the said land. 
real estate, or other premises are situated, and shall be recorded by said 
auditor like a deed of real estate, and with like effect. If the title to said 
land, real estate, premises, or other property attempted to be acquired is 
found to be defective from any cause, the corporation may again institute 


proceedings to acquire the same, as in this chapter provided. 


[C£ L. 90. 


p. 298, §6; L. 91, p. 84, § 1; 2 H. C., § 653. 


Cited in 18 Wash. 382; 38 Wash. 188; 
46 Wash. 279; 65 Wash. 105, 107, 108; 73 
Wash. 191, 194; 82 Wash. 471. 

Regnisites and Entry of Judgment: See 
Remington’s Digest, Em. Dom., § 140; 
Bellingham Bay etc. R. Co. v. Strand, 14 
Wash. 144, 44 Pac. 140, 46 Pac. 238; 
Hansen v. Hammer, 15 Wash. 315, 46 
Pac. 332; Lewis County v. Schobey, 31 
Wash. 357, 71 Pac. 1029; Kitsap County 
v. Melker, 50 Wash. 29, 96 Pac. 695; 
North Coast R. Co. v. Hess, 56 Wash. 335, 
105 Pac. 853; Western Avenue, In re, 57 
Wash. 290, 106 Pac. 901; Seattle v. 
Dexter Horton Trust & Savings Bank, 90 
Wash. 661, 156 Pac. 844; Chicago, Mil- 
waukee & Puget Sound R. Co. v. Slosser, 
82 Wash. 467, 144 Pac. 706. 

— Conformity to Relief Demanded: 
See Remington’s Digest, Em. Dom., § 141; 


Northern Pac. ete. R. Co. v. Coleman, 3 
Wash. 228, 28 Pac. 514; Seattle & Mil. R. 
Co. v. Johnson, 7 Wash. 97, 34 Pac. 567; 
Mercer Street, Seattle, In re, 55 Wash. 
116, 104 Pac. 133; Seattle v. Seattle, Ren- 
ton & Southern R. Co., 83 Wash. 94, 145 
Pac. 54, 1167. : 

Collateral Attack: See Remington’s Di- 
gest, Em. Dom., § 142; Owen v. St. Paul 
ete. R. Co., 12 Wash. 313, 41 Pac. 44; 
Grant Realty Co. v. Ham, Yearsley & 
Eyrie, 96 Wash. 616, 165 Pac. 495. 

Conclusiveness and Effect of Award or 
Judgment in General: See Remington’s 
Digest, Em. Dom., §143; Seavey v. 
Seattle, 17 Wash. 361, 49 Pac. 517; Jones 
v. Seattle, 23 Wash. 753, 63 Pac. 553; 
Compton v. Seattle, 38 Wash. 514, 30 Pac, 
757; Martenis v. Tacoma, 66 Wash. 92, 
118 Pac. 882; Cassassa v. Seattle, 66 
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Wash, 146, 119 Pac. 13; Queer Anne 
Boulevard, In re, 77 Wash. 91, 137 Pae. 
435; Fifth Avenue West, In re, 80 Wash. 
464, 141 Pac. 1035; State ex rel. Long v. 
Superior Court, 80 Wash. 417, 141 Pace. 
906; State ex rel. Gravs Harbor Logging 
Co. v. Superior Court, 100 Wash. 485, 


171 Pac. 238. 
Right to Abandon Proceedings: Sec 
Remington’s Digest, Em. Dom., § 146; 


Bellingham Bay B. C. R. Co. v. Strand, 
14 Wash. 144, 44 Pae. 140, 46 Pac. 238; 
Port Angeles Pac. R. Uo. v. Cooke, 38 
Wash. 184, 80 Pac. 305; North Coast R. 
Co. v. Aumiller, 61 Wash. 271, 112 Pac. 
384. 

Interest on Award or Judgment: See 
Remington’s Digest. Em. Dom., § 147; 
State ex rel. Donofrio v. Humes, 34 
Wash. 347. 75 Pac. 348; Port Townsend 
Southern R. Co. v. Barbare, 46 Wash. 275, 
89 Pae. 710. 

Enforcement of Award or Judgment: 
See Remington’s Digest, Em. Dom., § 149; 
Bellingham Bay & B. C. R. Co. v. Strand, 
14 Wash. 144, 44 Pac. 140. 46 Pac. 238; 
Seavev v. Seattle, 17 Wash. 361, 49 
Pac. 517; Skagit County v. McLean, 20 
Wash. 92, 54 Pac. 781. 


TITLE OR RIGHTS ACQUIRED — 
Nature of Estate or Interest Acquired: 
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Yakin.a Water ete. Co. v. Hathaway, 18 
Wash. 377, 51 Pac. 471; State ex rel. 
Morrell v. Superior Court, 33 Wash. 542, 
74 Pac, 686; State ex rel. Wilson v. 
Superior Court, 47 Wash. 397, 92 Pae. 
269: Washington Water Power Co. v. 
Abacus Association, 77 Wash. 455, 157 
Pac. 1199. 


Time of Passing of Title or Right: Sve 
Remington’s Digest, Em. Dom., 8 176: 
North Coast R. Co. v. Gentry, 73 Wash. 
188, 131 Pac. 856. 


Transfer of Rights: See Remington's 
Digest, Em. Dom., 8 177; Kakeldy v. 
Columbia & P. 8. R. Co., 37 Wash. 675, 
80 Pac. 205; State ex rel. Struntz v. 
Spokane County, 85 Wash. 187, 147 Pae. 
879; Port of Seattle v. Yesler Estate, 83 
Wash. 166, 145 Pac. 209; State ex rel. 
Moore v. Superior Court, 100 Wash. 481, 
171 Pac. 248; State ex rel. Grays Harbor 
Logging Co. v. Superior Court, 100 Wash. 
485, 171 Pae. 238. 


Abandonment or Nonuser: See Reming- 
ton’s Digest, Em. Dom., § 178; Bellingham 
Bay & B. C. R. Co. v. Strand, 14 Wash. 
144, 44 Pae. 140, 46 Pae. 238; Neitzel 
v. Spokane International R. Co., 65 Wash. 
100, 117 Pae. 864, 36 L. R. A. (N. S.) 
522; Neitzel v. Spokane International R. 
Co., 9 Wash. 30, 141 Pac. 186. 


See Remington’s Digest, Em. Dom., § 175; 


§ 928. Decree Against State Lands—Filing With Commissioner—Effect. 
When a decree is entered appropriating lands owned by the state, or 
in which the state has an interest, before any such decree shall be effective, 
the plaintiff shall cause to be filed in the office of the commissioner of 
public lands a certified copy of such decree, together with a plat of the 
lands appropriated and contiguous thereto, in form and substance as pre- 
scribed and required by the board of state land commissioners, showing in 
detail the lands appropriated, together with the amount of damages fixed 
and awarded in the deerce. Upon receipt of such decree, plat and dam- 
ages, the commissioner of public lands shall examine the same, and if he 
shall find that the final decree and proceedings comply with the original 
petition and notice and any amendment duly authorized, and that no ad- 
ditional interest of the state has been taken or appropriated through error 
or mistake, he shall cause notations thereof to be made upon the abstracts, 
records and tract books of his office, and shall issue to the plaintiff his 
certificate, reciting compliance, in substance, with the requirements of this 
act, particularly describing the lands appropriated, and thereupon the ap- 
propriation shall become effective and the commissioner of public lands 
shall forthwith transmit the amount received as damages to the state treas- 
urer, as in case of the sale of land, and the subdivision of land through 
which such right of way is appropriated shall thereafter be sold or leased 
subject to the right of way. IL. ’07, p. 507, §2; L. ’09, p. 625, § 1.) 


§ 929. Payment to Petitioner—On Appeal Money to Remain in Court. 
Upon the entry of judgment upon the verdict of the jury, or the 
decision of the court, or judge thereof, awarding damages, as hereinbe- 
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fore prescribed, the petitioner, or any officer of or other person duly ap- 
pointed by said corporation, may make payment of the damages assessed 
to the parties entitled to the same, and of the costs of the proceedings, 
by depositing the same with the clerk of said superior court, to be paid 
out under the direction of the court, or judge thereof; and upon making 
such payment into the court of the damages assessed and allowed, and 
of the costs to any land, real estate, premises, or other property men- 
tioned in said petition, such corporation shall be released and discharged 
from any and all further liability therefor, unless upon appeal the owner, 
or other person or party interested, shall recover a greater amount of 
damages; and in that case, only for the amount in excess of the sum paid 
into said court, and the costs of appeal: Provided, that in case of an 
appeal to the supreme court of the state by any party to the proceed- 
ings, the money so paid into the superior court by such corporation as 
aforesaid shall remain in the custody of said court until fhe final determi- 
nation of the proceedings by the said supreme court. [L. '90, p. 299, §7; 
2 H. C., § 654. 


Cited im 22 Wash. 160; 52 Wash. 52; 
66 Wash. 445; 73 Wash. 191, 193; 80 Wash. 
420—424. 

Reversion: See Remington’s Digest, Em. 
Dom., $179; Nicomen Boom Co. v. North 
Shore ete. Co., 40 Wash. 315, 82 Pac. 
412; Reichling v. Covington Lumber Co., 
57 Wash. 225, 106 Pac. 777, 135 Am. St. 
Rep. 976; Neitzel v. Spokane Interna- 
tional R. Co., 80 Wash. 30, 141 Pac. 186. 

Execution and Enforcement of Judg- 
ment—Stay Pending Proceec:ngs to Assess 
Compensation: See Remington's Digest, 
Em. Dom., § 174; Owen v. St. Paul etc. R. 
Co., 12 Wash. 313, 41 Pac. 44; Hathaway 
v. Yakima Water L. & P. Co., 14 Wash. 


469, 44 Pac. 896, 53 Am. St. Rep. 874; 
Patton v. Olympia Door ete. Co., 15 Wash, 
210, 46 Pac. 237; New Whatcom v. Fair- 
haven Land Co., 24 Wash. 493, 64 Pac. 
735, 54 L. R. A. 190; Morris v. Healy 
Lumber Co., 33 Wash. 451, 74 Pac. 662; 
Everett Water Co. v. Powers, 37 Wash. 
143, 79 Pac. 617; Slaght v. Northern Pac. 
R. Co., 39 Wash. 576, 81 Pac. 1962. 


Costs: See Remington's Digest, Em. 
Dom., § 159; Owsley v. Oregon R. & Nav. 
Co., 1 Wash. 491, 20 Pac. 782; Adams 
County v. Dobschlag, 19 Wash. 356, 53 
Pac. 339; Lewis County v. Schobey, 31 
Wash. 357, 71 Pac. 1029; Kitsap County 
v. Melker, 52 Wash. 49, 100 Pac. 150. 


§ 930. Disposition of Money Conflicting Claims. 
Any person, corporation, state, or county claiming to be entitled to 


any money paid into court, as provided in this act may apply to the 
court therefor, and upon furnishing evidence satisfactory to the court that 
he or it is entitled to the same, the court shall make an order directing 
the payment to such claimant the portion of such money as he or it shall 
be found entitled to; but if, upon application, the court, or judge thereof, 
shall decide that the title to the land, real estate, premises, or other 
property specified in the application of such claimant was in such condi- 
tion as to require that an action be commenced to determine the conflicting 
claims thereto, he shall refuse such order until such action is commenced, 
and the conflicting claims to such land, real estate, premises, or other 
property be determined according to law. [Cf. L. ’88, p. 61, §8; L. 90, 
p. 299, §8; 2 H. C., § 655.] 


Cited in 18 Wash. 382; 56 Wash. 337; 
80 Wash. 420—424. 
Lien of Award or Judgment: See Rem- 


§931. Appeal. 
Either party may appeal from the judgment for damages entered in 
the superior court to the supreme court of the state within thirty days 
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ington’s Digest, Em. Dom.,§ 148; North 
Coast R. Co. v. Hess, 56 Wash. 335, 105 
Pac. 853. 
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after the entry of judgment az aforesaid, and such appeal shall bring be- 
fore the supreme court the propriety and justness of the amount of dam- 
ages in respect to the parties to the appeal; Provided, however, that no 
bond shall be required of any person interested in the property sought 
to be appropriated by such corporation, but in case the corporation ap- 
propriating such land, real estate, premises, or other property is appellant, 
it shall give a bond like that prescribed in the next following section, to 
be executed, filed, and approved in the same manner: And provided fur- 
ther, that if the owner of the land, real estate, premises, or other prop- 
erty accepts the sum awarded by the jury, the court, or the judge thereof, 
he shall be deemed thereby to have waived conclusively an appeal to the 
supreme court, and final judgment by default may be rendered in the 


superior court as in other cases. 


Cited in 4 Wash. 17, 18; 22 Wash. 159; 
23 Wash. 550; 28 Wash. 321; 30 Wash. 

222; 38 Wash. 189, 190; 42 Wash. 689; 
43 Wash. 93, 94, 112; 44 Wash. 506; 46 
Wash. 36; 48 Wash. 92. 55 Wash, 393, 395; 
56 Wash. 288; 58 Wash. 81; 65 W ash. 405; 
73 Wash. 192, 193; 80 Wash. 420—424; 
81 Wash. 209; 82 Wash. 471; 100 Wash. 
488; 110 Wash. 468. 


This section must be eonstrued to mean 
that the appeal “must” be prosecuted 
within that period: Seattle & Montana 
Ry. Co. v. O’Meara, 4 Wash. 17, 29 Pac. 


835. 


This section, regulating appeals in con- 
demnation proceedings, being a special 
enactment, it is not repealed by the gen- 
eral statute of 1891 (Laws 1891, p. 146, 
$ 2), providing that in civil actions and 
proceedings appeals shall be prosecuted 
within six months after judgment: 
Seattle & Montana Ry. Co. v. O'Meara, 4 
Wash. 17, 29 Pac. 835. 

Appeal — Decisions Reviewable: See Rem- 
ington's Digest, Em. Dom., § 151; Parker 
v. Superior Court, 25 Wash. 544, 66 Pac. 
154; Oregon R. & Nav. Co. v. McCormick, 
46 Wash. 45, 89 Pae. 186; Whatcom 
County v. Yellowkanim, 48 Wash. 99, 92 
Pac. 892; Tacoma v. Nisqually Power Co.,, 
54 Wash. 292, 103 Pac. 49; North Coast 
R. Co. v. Gentry, 58 Wash. 80, 107 Pac. 
1059; Calispel Diking District v. McLeish, 
63 Wash. 331, 115 Pac. 508; Spokane v. 
Cowlss, 67 Wash. 539, 121 Pac. 463; 
Chicago, Mil. & Puget S. R. Co. v. Slosser, 
82 Wash. 467, 144 Pac. 706; State ex rel. 
Grays Harbor Logging Co. v. Superior 
Court, 100 Wash. 485, 171 Pac. 238. 
Parties: See Remington's Digest, 
Em. Dom., 3 152; Pearson v. Island 
County, 3 Wash. 497, 28 Pac. 1108; Olym- 
pia Light & P. Co. v. Tumwater Power & 
Water Co., 55 Wash. 392, 104 Pac. 778; 
Northern Pac. R. Co. v. Smith, 68 Wash. 
269, 122 Pac. 1057. 

Taking and Effecting Appeal: See 
Remington’s Digest, Em. Dom., § 153; 
Pearson v. Island County, 3 Wash. 497, 
28 Pac. 1108; Seattle & M. R. Co. v. 


f. L. ’88, p. 61, §9; L. 90, p. 300, §9.] 


O'Meara, 4 Wash. 17, 29 Pac. 835; West- 
ern American Co. v. St. Ann Co., 22 
Wash. 158, 60 Pac. 158: Port Angeles 
Pac. R. Co. v. Cook, 38 Wash. 184+, 80 
Pac. 305; Tacoma v. ‘Birmingham Co., 50 
Wash. 683, 97 Pac. 971; State ex rel. 
Tumwater Power & Water Co. v. Superior 
Court, 56 Wash. 287, 105 Pae. 815; 
State ex rel. Washington Publie Serviee 
Co. v. Superior Court, 86 Wash. 155, 149 
Pac. 652. 


See, also, Ham, Yearslev 
Northern Pac. R. Co., 
Pac. 527. 


Record: See Remington’s Digest, 
Em. Dom., §155; Long v. Billings. 7 
Wash. 267, 34 Pac. 936; Seavey v. Seattle, 
17 Wash. 361, 49 Pac. 517; Seattle v. 
Park, 42 Wash. 151, 84 Pac. 644; Tacoma 
v. Wetherby, 57 Wash. 295, 106 Pac. 923. 


Review on Appeal: See Remington’s Di- 
gest, Em. Dom., § 156, and cases cited. 


See, also, Stimson Mill Co. v. Troxel, 
113 Wash. 108, 193 Pac. 213. 


—— Determination and Disposition of 
Cause: See Remington’s Digest, Em. Dom., 
8157; Port Angeles Pac. R. Co. v. Cooke, 
38 Wash. 184, 80 Pac. 305; State ex rel 
Weyerhaeuser Timber Co. v. Superior 
Court, 71 Wash. 84, 127 Pac. 591: State 
ex rel. Washington Public Service Co. v. 
Superior Court, 86 Wash. 155, 149 Pac. 
652. 


Review on Oertiorari: See Remington’s 
Digest, Em. Dom., $ 158, and cases cited. 

See, also, State ex rel. McPherson Bros. 
Co. v. Superior Court, 108 Wash. 58, 182 
Pac. 962. 


COSTS.—Costs of an appeal, success- 
fully prosecuted by the petitioner from 
an award of damages, cannot be taxed 
against the land owner, on remanding the 
case for a retrial to determine the proper 
damages; since the petitioner must pay 
all costs of the proceedings to ascertain 
the damages: Grays Harbor Boom Co. v. 
Lownsdale, 54 Wash. 83, 102 Pac. 1041, 
104 Pac. 267. 


& Ryrie v. 
110 Wash. 467, 188 
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A land owner, unsuccessfully appealing 
from an award in condemnation, is 
chargeable with the costs of the appeal: 
Redmond v. Perrigo, 84 Wash. 407, 146 
Pac. 888. 


Appealable judgments and orders in 


condemnation proceedings. 16 Ann. Cas. 1916E, 692; Ann. Cas. 1917 E, 
Oas. 1004; Ann. Cas. 19150, 548. 262; 36 L. R. A. (N. 8.) 624. 


§ 982. Prosecution of Work Pending Appeal. 


The construction of any railway surface tramway, elevated cable 
tramway, or canal, or the prosecution of any works or improvements by 
any corporation as aforesaid shall not be hindered, delayed or prevented 
by the prosecution of the appeal of any party to the proceedings: Pro- 
vided, the corporation aforesaid shall execute and file with the clerk of 
the court in which the appeal is pending a bond to be approved by said 
clerk, with sufficient sureties, conditioned that the persons executing the 
same shall pay whatever amount may be required by the judgment of 
the court therein, and abide any rule or order of the court in relation 
to the matter in controversy. [Cf. L. ’88, p. 62, § 10; L. 90, p. 300, § 10; 
2 H. C., § 657; L. ’97, p. 64, § 2.] 8 


Cited in 28 Wash. 319; 38 Wash. 186, 
Wash. 469. 


§ 933. Appropriation of Right of Way Through Defiles, etc. 
Any railroad company whose right of way passes through any 
canyon, pass, or defile shall not prevent any other railroad company from 
the use and occupancy of said canyon, pass, or defile for the purpose of 
its road in common with the road first located or the crossing of other 
railroads at grade, and any railroad company authorized by law to appro- 
priate land, real estate, premises, or other property for right of way, or 
any other corporate purpose, may present a petition in the manner and 
form hereinbefore provided for the appropriation of.a right of way 
through any canyon, pass, or defile for the purpose of its road, where 
right of way has already been located, condemned or occupied by some 
other railroad company through such canyon, pass, or defile for the pur- 
pose of its road, and thereupon like proceedings shall be had upon such 
petition as herein provided in other cases; and at the time of rendering 
judgment for damages, whether upon default or trial, the court, or judge 
thereof, shall enter a judgment or decree authorizing said railroad com- 
pany to occupy and use said right of way, roadbed, and track, if neces- 
sary, in common with the railroad company or companies already occupy- 
ing or owning the same, and defining the terms and conditions upon 
which the same shall be so occupied and used in common. [L. 90, p. 301, 

§12; 2 H. C., § 658.] 


Who may appeal in eminent domain 
proceedings, Ann. Cas. 1914D, 
1139. 

Liability of land owner to costs on 
appeal in condemnation proceed- 
ings. Ann. Cas. 1912C, 533; Ann. 


189, 190; 73 Wash. 190, 192, 193; 110 


Cited in 7 Wash. 164; 29 Wash. 497; 77 
Wash, 318. 

This section provides for cases where 
it is necessary for a railroad to go through 
a canyon, pass, or defile already occupied 
by an earlier road: Seattle & Mont. Ry. 


§934. Appropriation by Electric Power Companies, eto. 


Co. v. State, 7 Wash. 150, 34 Pac. 551, 
38 Am. St. Rep. 866, 22 L. R. A. 217. 

As to construction, operation and effect 
of this section, see North Coast R. Co. v. 
Northern Pac. R. Co., 48 Wash. 529, 94 
Pac. 112. 


The right of eminent domain is hereby extended to all corporations 


incorporated or that may hereafter be incorporated under the laws of 
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this state or any state or territory of the United States, and doing busi- 
ness in this state, for the purpose of transmitting electric power by wire, 
cable, or by any other means: Provided, however, that said right of 
eminent domain shall not be exercised in respect to any residence or 
business structure or structures. [L. ’95, p. 80, §1.] 


Power of electrice light and power com- 21 Ann. Cas. 364; Ann. Cas. 1912D, 
pany to exercise right of eminent 1004; 2 L. B. A. (N. 8.) 542; 19 
domain. 5 Ann. Cas. 531; 7 Ann. L. B. A. (N. 8.) 725; 22 L. RA 
Cas. 750, 1191; 14 Ann. Cas. 904; (N. S.) 136. 


§ 935. Right to Enter Lands for Survey, etc. 

Every corporation incorporated or that may hereafter be incorporated 
under the laws of this state or any state or territory of-the United States, 
and doing business in this state, for the purpose of transmitting electric 
power by wire, cable or any other means, shall have the right to enter 
upon any land between the termini of the proposed lines for the purpose 
of examining, locating and surveying such lines, doing no unnecessary 
damage thereby. [L. 95, p. 80, § 2.] 


§ 936. Procedure as in Other Cases. 


Every such corporation shall have the right, subject to the proviso 
contained in section 934, to appropriate real estate or other property 
for right of way or for any corporate purpose in the same manner and 
under the same procedure as now is or may be hereafter provided by 
the law in the case of other corporations authorized by the laws of this 
state to exercise the right of eminent domain. [L. 95, p. 80, §3.] 

Cited in 84 Wash. 409; 86 Wash, 158. 


CHAPTER VI. 
WASTE, TRESPASS AND NUISANCE. 


§ 937. Waste Actionable. 

Wrongs heretofore remediable by action of waste shall be subjects 
of actions, as other wrongs. [Cf. L. 54, p. 206, § 403; L. 69, p. 143, § 554; 
Cd. ’81, § 600; 2 H. C., § 659. 


§ 938. Action Against Guardian or Tenant — Damages — Forfeiture — 
Eviction. 

If a guardian, tenant in severalty or in common, for life or for years, 
of real property, commit waste thereon, any person injured thereby may 
maintain an action at law for damages therefor against such guardian 
or tenant; in which action there may be judgment for treble damages, 
forfeiture of the estate of the party committing or permitting the waste, 
and of eviction from the property. But judgment of forfeiture and evic- 
tion shall only be given in favor of the person entitled to the reversion 
against the tenant in possession, when the injury to the estate in reversion 
is determined in the action to be equal to the value of the tenant’s estate 
or unexpired term, or to have been done or suffered in malice. (Cf. 
L. 54, p. 206, § 403; L. 69, p. 143, § 555; Cd. 81, § 601; 2 H. C., § 660.] 

Cited in 2 Wash. 120; 72 Wash. 465. sembled in this section. while those in 


Injuries to lands formerly cognizable in which a stranger to the land was the 
the technical action of waste were as- wrongdoer, and which had been gognizable 
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in the action of trespass, were eolleeted 
and provided for in the two following sec- 
tions: McLeod v. Ellis, 2 Wash. 117, 
26 Pac. 76. 


The common-law remedies embraced in 
these sections are continued as before, 
though they are now to be known as ac- 
tions for injuries to real property instead 
of waste in one case and trespass in the 
other: Id. 


The fact that a mortgagee in possession 
of premises is committing waste will not 
authorize the appointment of a receiver 
in the absence of proof of the mort- 
gagee’s insolvency: Brundage v. Home 
Savings & Loan Assn., 11 Wash. 277, 39 
Pac. 666. 


Right of tenant in common to main- 
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tain action against cotenant com- 
mitting waste. 15 Ann. Cas. 271. 

Remedy of contingent remainderman 
for waste. Ann. Cas. 1912A, 543. 

Wife’s right in action of divorce to 
recover for waste committed by 
husband. 21 Ann. Cas. 1104. 

Liability of wife for waste com- 
mitted by husband. 12 A. L. R. 
1461. 

Rights of cotenants inter se as to 
timber. 2 A. L. R. 993. 

Alterations by tenants in structures 
on leased premises as waste. 13 
A. L. B. 824. 

Power as to waste of life tenant with 
power to anticipate or enjoy prin- 
cipal. 2 A. L. B. 1285, 1325. 


§ 939. Trespass for Cutting Trees, etc.—Damage. 

Whenever any person shall cut down, girdle, or otherwise injure or 
carry off any tree, timber, or shrub on the land of another person, or 
in the street or highway in front of any person’s house, village, town, 
or city lot, or cultivated grounds, or on the commons or public grounds of 
any village, town, or city, or on the street or highway in front thereof, 
without lawful authority, in an action by such person, village, town or 
city, against the person committing such trespasses, or any of them, if 
‘judgment be given for the plaintiff, it shall be given for treble the 
amount of damages claimed or assessed therefor, as the case may be. 
[L. ’69, p. 143, § 556; Cd. 81. § 602; 2 H. C., § 661.) 


Cited in 2 Wash. 120, 122, 123; 27 Wash. 
66, 358; 40 Wash. 45, 47; 54 Wash. 451, 
452; 60 Wash. 560; 61 Wash. 574; 64 
Wash. 96, 97; 65 Wash. 60; 67 Wash. 654; 
91 Wash. 661; 92 Wash. 298; 99 Wash. 
166; 100 Wash. 582; 102 Wash. 625, 626. 


ACTS CONSTITUTING TRESPASS, 
AND LIABILITY THEREFOR: Sce Rem- 
ington’s Digest, Tresp., §§ A-1—2. Nature 
and elements of trespass in general: 
Farrar v. Peterson & Co., 72 Wash. 482, 
130 Pac. 753, 133 Pac. 594, 44 L. R. A. 
(N. S.) 1092. Trespass to real property 
Property and rights subject of trespass: 
White v. Territory, 3 W. T. 397, 19 Pac. 
37; Hebert v. Connell Northern R. Co., 71 
Wast. 567, 129 Pac. 105, 43 L. R. A. 
(N. 8.) 447. Entry: Laurendeau v. 
Fugelli, 1 Wash. 559, 21 Pac. 29; Belling- 
ham Bay Ry. & Nav. Co. v. Loose, 2 
Wash. 500, 27 Pac. 174. 


RIGHT OF ACTION: See Remington’s 
Digest, Treap., §§ 3—6. Nature and scope 
of remedy in general: Meeker v. Gilbert, 
3 W. T. 369, 19 Pac. 18. Remote con- 
sequences of original trespass: Suter v. 
Wenatchee Water Power Co., 35 Wash. 
1, 76 Pac. 298, 102 Am. St. Rep. 881. 
Title to support action: Spurlock v. Pt. 
Townsend So. R. Co., 13 Wash. 29, 42 
Pac, 520. Possession or right of posses- 
sion of plaintiff: Colwell v. Smith, 1 


W. T. 92; Wendel v. Spokane County, 27 
Wash. 121, 67 Pac. 576, 91 Am. St. Rep. 
$25; Olson v. Seattle, 30 Wash. 687, 71 
Pac. 201. 


Defenses—Consent, License or Knowl- 
edge: See Remington’s Digest, Tresp., § 7; 
United States v. Kelly, 3 W. T. 421, 17 
Pac. 878; Anderson v. Northern Pacific 
R. Co., 19 Wash. 340, 53 Pac. 345. 


Evidence: See Remington's Digest, 
Tresp., §§ 14, 15. Admissibility: Froelich 
v. Morse, 15 Wash. 636, 47 Pac. 22. 
Weight and sufficiency: Northern Pac. R. 
Co. v. Myers-Parr Mill Co., 54 Wash. 447, 
103 Pac. 453; Buyken v. Lewis Const. Co., 
59 Wash. 220, 109 Pac. 608; Hertzog v. 
800 Logging Co., 73 Wash. 197, 131 Pac. 


DAMAGES: Seo Remington's Digest, 
Tresp., §§ 16—20. 

Entry on and Injuries to Real Property: 
Taylor v. Howell-Hill Mill Co., 74 Wash. 
66, 132 Pac. 726. 

Cutting and Removal of Timber: Healy 
v. Everett & Cherry Valley Traction Co.. 
78 Wash. 628, 139 Pac. 609; Luedinghaus 
v. Pederson, 100 Wash. 580, 171 Pac. 330. 

Continuing Trespass to Real Property: 
Doran v. Seattle, 24 Wash. 182, 64 Pac. 
230, 65 Am. 8t. Rep. 945, 54 L. R. A. 
532, 
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Mesne Profits: Columbia & Puget S. R. 
Co. v. Histogenetic Med. Co., 14 Wash. 
475, 45 Pac. 29. 


Grounds for Double and Treble Dam- 
ages—Cutting and Removal of Timber: 
Gardner v. Lovegren, 27 Wash. 356, 67 
Pac. 615; Hevbrook v. Index Lumber Co., 
49 Wash. 378, 95 Paec. 324; Nethery v. 
Nelson, 51 Wash, 624, 99 Pac. 879; North- 
ern Pac. R. Co. v. Myers-Parr Mill Co., 
54 Wash. 447, 103 Pac. 453; Lytle Log- 
ging & Mercantile Co. v. Humptulips 
Driving Co., 60 Wash. 559, 111 Pac. 774; 
Simons v. Wilson, 61 Wash. 574, 112 
Pac. 653; Skamania Boom Co. v. You- 
mans, 64 Wash. 94, 116 Pac. 645; Bailey 
v. Hayden, 65 Wash. 57, 117 Pac. 720; 
Tronsrud v. Puget Sound Traction, Light 


ACTIONS IN PARTICULAR CASES. 
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& Power Co., 91 Wash. 660, 158 Pac. 348; 
Harold v. Toomey, 92 Wash. 297, 158 Pac. 
986; Luedinghaus v. Pederson, 100 Wash. 
580, 171 Pac. 530. 

Damages in Actions for Conversicn of 
Trees: See Remington’s Digest, Trover, 
§§ 39, 40. Questions for Jury: Chappell 
v. Puget Sound Reduction Co., 27 Wash. 
63, 67 Pac. 391, 91 Am. St. Rep. 820; 
Instructions: McLeod v. Ellis, 2 Wash. 
117, 26 Pac. 76. 


Instructions: See Remington's Digest, 
Tresp., §21; Gardner v. Lovegren, 27 
Wash. 356, 67 Pac. 615; Rice Fisheries 
Co. v. Pacific Realty Co., 35 Wash. 535, 
77 Pac. 839; Bice v. Brown, 98 Waah. 416, 
167 Pac. 1097; Rogers v. Kangley Timber 
Co., 74 Wash. 48, 132 Pac. 731. 


§ 940. Casual or Involuntary Trespass—Damages. 
If upon trial of such action it shall appear that the trespass was 


casual or involuntary, or that the defendant had probable cause to believe 
that the land on which such trespass was committed was his own, or that 
of the person in whose service or by whose direction the act was done, 
or that such tree or timber was taken from uninclosed woodlands, for 
the purpose of repairing any public highway or bridge upon the land. 
or adjoining it, judgment shall only be given for single damages. [L. og, 


p. 143, 8 557; Cd. 81, § 603; 2 H. C., § 662.] 


Cited in 2 Wash. 120; 27 Wash. 66, 358; 
40 Wash. 45, 47; 54 Wash. 451, 452; 64 
Wash. 96, 97; 65 Wash. 60; 100 Wash. 582; 
102 Wash. 625, 626. 

Verdict and Findings: See Remington’s 
Digest, Tresp., §22; Northern Pac. R. Co. 
v. Mvers-Parr Mill Co., 54 Wash. 447, 


quarter section corners is in dispute, a 
Jand owner who adopts a line run on the 
magnetic variation called for in the field- 
notes, without resorting to à proper 
method for determining the true line, is 
guilty of voluntary and not a casual of 
involuntary trespass, if he cuts timber on 


the adjoining tract: Heybrook v. Index 


103 Pac. 453. 
Lumber Co., 49 Wash. 378, 95 Pac. 324. 


Where a boundary line between two 


§ 941. Injunction to Prevent Waste on Public Lands. 


When any two or more persons are opposing claimants under the 
laws of the United States to any land in this state. and one is threatening 
to commit upon such land waste which tends materially to lessen the 
value of the inheritance, and which cannot be compensated by damages, 
and there is imminent danger that unless restrained such waste wil] be 
committed, the party, on filing his complaint and satisfying the court or 
judge of the existence of the facts, may have an injunction to restrain 
the adverse partv. In all cases he shall give notice and bond as is 
provided in other cases where injunction is granted, and the injunction 
when granted shall be set aside or modified as is provided generally for 
injunction and restraining orders. [L. 54, p. 206, § 404; Cd. ’81, § 604; 
2H. C., § 663.] 

Cited in 5 Wash. 153, 155, 156. 

Actions for Waste—Injunction or Re- 
ceiver.— Under this section, injunction is 
authorized by a claimant to land under 
the laws of the United States against 


another claimant who is threatening to 
commit waste, which tends materially to 
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lessen the value of the inheritance, and 
which cannot be compensated by dam- 
ages: Arment v. Hensel, 5 Wash. 152, 31 
Pac. 464. 


Cutting of timber as waste which 
may be enjoined. 43 L. R. A. (N. 
8.) 262; 11 Ann. Cas. 456. 
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§ 942. Action by Occupant o? Unsurveyed Land. 

Any person now occupying and settled upon, or who may hereafter 
occupy or settle upon, any of the unsurveyed public land, not to exceed 
one hundred and sixty acres, in this state, for the purpose of holding 
and cultivating the same, may commence and maintain any action, in any 
eourt of competent jurisdiction, for interference with or injuries done to 
his or her possessions of said lands, against any person or persons so 
interfering with or injuring such lands or possession: Provided always, 
that if any of the aforesaid class of settlers are absent from their claims 
continuously for a period of six months in any one year, the said person 
or persons shall be deemed to have forfeited all rights under this section. 
[L. ’83, p. 70, §1; 2 H. C., 8 545.] 

Sufficiency of posseasory title to sus- 

tain action of trespass. 49 L. R. 
A. (N. 8.) 500, 503, 516. 
Right of one in actual possession of 


§ 943. Actionable Nuisances, Defined. 
The obstruction of any highway, or the closing of the channel of any 
stream used for boating or rafting logs, lumber, or timber, or whatever 
is injurious to health, or indecent, or offensive to the senses. or an 
obstruction to the free use of property, so as to essentially interfere with 
the comfortable enjoyment of the life and property, is a nuisance, and 
the subject of an action for damages and other and further relief. [Cf. 
L. 54, p. 207, § 405; L. 69, p. 144, § 559; Cd. 81, § 605; 2 H. C., § 664.] 
Cited in 13 Wash. 618; 56 Wash. 309; 


land under color of title to main- 
tain action for trespass against 
mere trespasser. 4 Ann. Cas. 190; 
Ann, Cas. 1915D, 37, 


purposes, is an action for a private 


58 Wash. 569; 61 Wash. 290; 76 Wash. 48; 
108 Wash. 440. 


Obstruction of Highway as Nuisance: 
See Remington’s Digest, Nuis., §13; John- 
son v. Maxwell, 2 Wash. 482, 27 Pac. 
1071; Smith v. Mitchell, 21 Wash. 536, 
58 Pac. 667, 75 Am. St. Rep. 858; Lund 
v. St. Paul M. & M. R. Co., 31 Wash. 286, 
71 Pac. 1032, 96 Am. St. Rep. 906, 61 
L. R. A. 506. 


The fact that the remedy provided by 
this section for the abatement of & nui- 
sance ia an action at law, will not pre- 
clude the court from granting equitable 
relief when a suit at law for the abate- 
ment of the nuisance would prove entirely 
inadecuate: Carl v. West Aberdeen Land 
& Imp. Co., 13 Wash. 616, 43 Pac. 899. 


Injunction lies to abate the mainte- 
nance of a bawdy-house as a public nui- 
sance specially injurious to plaintiff’s ad- 
Joining property used for residence pur- 
poses, the common-law remedies of indict- 
ment and action on the case being inade- 
quate, and this rule bas not been changed 
by statute in this state: Ingersoll v. 
Rousseau, 35 Wash. 92, 76 Pac. 513, 1 
Ann, Cas, 35. 

An action by a husband and wife for 
damages to the reputation of their hotel 
business, through improper acts by the 
defendants in securing rooms for immoral 
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nuisance per se, under sections 943, 944: 
4785 v. Galloway, 76 Wash. 42, 135 Pac. 
478. 

A mail carrier whose route was over a 
bridge negligently destroyed by the de- 
fendant sustains special damage for which 
he may maintain action, under the com- 
mon law and under this section: Sholin 
v. Skamania Boom Co., 56 Wash. 303, 
105 Pac. 632, 28 L. R. A. (N. 3.) 1053. 


For text treatment of “Nuisance,” 
see 20 R. C. L. 376. 


Hospital or asylum as nuisance. Ann. 
Oas. 1916A, 126; 29 L. R. A. (N. 8.) 
49; 40 I. E. A (N. S.) 647; 52 
L. R. A. (N. ) 1032. 

Undertaking establishment as nui- 
sance. Ann. Oas. 1012 B, 1208; 31 
L. R. A. (N. S.) 608; L. R. A. 
1918A, 829. 

Pesthouse or contagious disease hos- 
pital as nuisance. 4 A. L. B. 995; 
6 Ann. Oas. 823; 15 Ann. Cas. 719; 
Ann. Cas, 1912B, 1131. 

Penal or reformatory institution as 
nuisance. 14 A. L. B. 687; Ann. 
Cas. 1913E, 858. 

Mausoleum and cemetery as nuisance. 
1 A. L. B. 546; 5 Ann. Cas. 136; 
20 Ann. Oas. 794; Ann. Oas. 1917B, 
563; 31 L. R. A. (N. 8.) 945; 34 
I. R. A. (N. S.) 565. 
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Barking dog as nuisance. 10 Ann. 
Cas. 67; L. R. A. (N. S.) 349. 
Keeping of pigs as nuisance. L. R. 
A. 1917C, 212. 

Keeping bees as nuisance. Ann. Cas. 
1917B, 691; 62 L. R. A. 133. 

Garage as nuisance. L. R. A. 1917E, 
369. 

Picketing as a nuisance. 
934 

Steam whistle as nuisance. 
R. 1343. 

Trolley poles in street a3 nuisance. 2 
A. L. R. 496. 

Dust as nuisance. 3 A. L. R. 312; 
11 A. L. B. 1401. 

Noise arising from exercise of lawful 
business or amusement as nuisance. 


6 A. L. R. 


4 A. IL. 


§ 944. Who may Maintain. 
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4 Ann. Cas. 378; 19 Ann. Cas. 993; 
Ann. Cas. 1912B, 428; Ann. Cas. 
1915B, 1059; 18 L. R. A. (N. 8.) 
699; 40 L. R. A. (N. 8.) 75. 

Noise with or without vibration in- 
cident to lawful business as nui— 
sance. 17 L. R. A. (N. 8.) 287; 44 
L. R. A. (N. 8.) 236. 

Storing of explosives in highway as a 
nuisance. 11 A. L. R. 719. 


Operation of railroad as nuisance to 
property. 6 A. L. R. 723. 

Smoke as nuisance. 12 Ann. Cas. 
846; Ann. Cas. 1912B, 1036; 13 
L. R. A. (N. S.) 465; 6 A. I. R. 
1575. 

Liability of purchaser of premises 


for nuisance thereon created by 
predecessor. 14 A. L. R. 1094. 


Such action may be brought by any person whose property is injuri- 
ously affected or whose personal enjoyment is lessened by the nuisance. 
If judgment be given for the plaintiff in such action, he may, in addi- 
tion to the execution to enforce the same, on motion, have an order 


allowing a warrant to issue to the sheriff to abate such nuisance. 


Such 


motion shall be allowed, of course, unless it appear on the hearing that 
the nuisance has ceased, or that such remedy is inadequate to abate or 
prevent the continuance of the nuisance, in which latter case the plaintiff 
may have the defendant enjoined. [Cf. L. 54, p. 207, § 406; L. 69, p. 14, 
§ 560; Cd. 81, § 606; L. ’91, p. 89, §1; 2 H. C., § 665.) 


Cited in 13 Wash. 618; 56 Wash. 309; 
61 Wash. 290; 76 Wash. 48. 


PARTIES: See Remington's Digest, 
Tresp., §§ 8, 8-1. Plaintiffs: Washburn v. 
Case, 1 W. T. 253; Spurlock v. Port 


Townsend Southern R. Co., 13 Wash. 29, 
42 Pae. 520. Defendants: Sequim Bay 
Canning Co. v. Bugge, 49 Wash. 127, 94 
Pac. 922, 16 Ann. Cas. 196; Heybrook v. 
Index Lumber Co., 49 Wash. 378, 95 
Pac. 324. 

Declaration or Complaint: See Reming- 
ton's Digest, Tresp., 58 9—11. Allega- 
tions of title or possession: Maggs v. 
Morgaz, 30 Wash. 604, 71 Pac. 188. State- 
ment of acts constituting trespass: Meeker 


v. Gilbert, 3 W. T. 369, 19 Pac. 18; 
Wendel v. Spokane County, 27 Wash. 121, 
67 Pac. 576, 91 Am. St. Rep. 825. 
Waiver of defects and objections: 
Columbia & Puget S. R. Co. v. Histagene- 
tic ete. Co., 14 Wash. 475, 45 Pac. 29. 

Issues, Proof and Variance: See Rem- 
ington’s Digest, Tresp., §§ 12, 13; Corliss 
v. Dunning, 8 Wash. 332, 35 Pac. 10:4; 
Tacoma Mill Co. v. Perry, 40 Wash. 44, 
82 Pac. 140; Rice Fisheries Co. v. Pacific 
Realty Co., 35 Wash. 535, 77 Pac. 839. 

Judgment—Operation and Effect: See 
Remington’s Digest, Tresp., § 23; Taylor 
v. Howell-Hill Mill Co., 74 Wash. 66, 132 
Pac. 726. 


§ 945. Warrant for Abatement of Nuisance. 
If the order be made, the clerk shall thereafter, at any time within 


six months, when requested by the plaintiff, issue such warrant directed 
to the sheriff, requiring him forthwith to abate the nuisance at the 
expense of the defendant, and return the warrant as soon thereafter as 
may be, with his proceedings indorsed thereon. The expenses of aLLating 
the nuisance may be levied by the sheriff on the property of the defend- 
ant, and in this respect the warrant is to be deemed an execution against 
property. [Cf. L. 54, p. 207, § 407; L. 69, p. 145, § 561; Cd. ’81, § 607; 
2 H. C., § 666. ] 
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§ 946. Stay of Warrant. 

At any time before the order is made or the warrant issues, the 
defendant may, on motion to the court or judge thereof, have an order 
to stay the issue of such warrant for such period as may be necessary, 
not excecding six months, to allow the defendant to abate the nuisance 
himself, upon his giving bond to the plaintiff, in a sufficient amount, with 
one or more suretics, to the satisfaction of the court, or judge thereof, 
that he will abate it within the time and in the manner specified in such 
order. The sureties shall justify as bail upon arrest. If the defendant 
fails to abate such nuisance within the time specified, the warrant for 
the abatement of the nuisance may issue as if the same had not been 
stayed. [L. 69, p. 145, § 562; Cd. 81, § 608; 2 H. C., § 667.] 


§ 946-1. Houses of Prostitution to be Abated. 

Whoever shall erect, establish, maintain, continue, use, own or lease 
any building or place used for the purpose of lewdness, assignation or 
prostitution is guilty of a nuisance, and the building or place, or the 
ground itself, in or upon which lewdness, assignation or prostitution is 
conducted, permitted or carried on, continued or exists, and the furniture, 
fixtures, musical instruments, and contents are also declared a nuisance, 
and shall be enjoined and abated as hereinafter provided. [L. 13, p. 391, 
91. 
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Cited in 80 Wash. 262, 270; 81 Wash. 
48; 83 Wash. 677; 90 Wash. 566; 95 Wash. 
701; 103 Wash. 207. 

In a prosecution under the “Redlight 
Law,” a permanent abandonment, in good 
faith, of the use of a house for the pur- 
poses of prostitution, is not shown so as 
to warrant the court in denying a per- 
manent injunction against the premises, 
where the facts merely show a hasty 
change in existing conditions after the 
prosecution was instituted, coupled with 


strued to authorize the seizure and sale 
of personal property held under a condi- 
tional sales contract, in the absence of 
a showing that the owner was charged 
with knowledge of the use of its prop- 
erty and given an opportunity to be 
heard in defense of the use to which it 
was put: Simon-Piano Co. v. Fairfield, 
103 Wash. 206, 173 Pac. 457. 
Abatement of bawdy-house. Ann. 
9185 1915D, 552; L. B. A. 1918D, 
19. 


a declaration by the parties not to again 
engage in or permit the business at the 
place in question: State ex rel. Kern v. 
Jerome, 80 Wash. 261, 141 Pac. 753. 

The “redlight” or abatement law, being 
penal in its nature, will not be con- 


Necessity of knowledge by owner of 
real estate of a nuisance maintained 
thereon by another, to subject him 
to the operation of the statute pro- 
viding for the abatement of 
nuisances. 12 A. L. R. 431. ; 


§ 946-2. Actions—Temporary Injunction. 

Whenever a nuisance exists, as defined in this act, the prosecuting 
attorney or any citizen of the county may maintain an action in equity 
in the name of the state of Washington upon the relation of such prose- 
euting attorney or citizen, to perpetually enjoin said nuisance, the person 
or persons conducting or maintaining the same, and the owner or the 
agent of the building or ground upon which said nuisance exists. In 
such action, the court or judge may upon the presentation of a petition 
therefor alleging that the nuisance complained of exists, allow a tempo- 
rary injunction if it shall be made to appear to the satisfaction of the 
court or judge that such nuisance exists. At least three days’ notice in 

writing shall be given the defendant of the hearing of the application. 
Any violation of the provisions of injunction herein provided shall be a 
contempt as hereinafter provided. [L. 13, p. 391, §2.] 
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Cited in 81 Wash. 49; 83 Wash. 377; 94 There is no defect of parties plaintiff, 
Wash. 601. in an action charging defendant with 

A jury trial cannot be demanded in a maintaining a nuisance, because the cap- 
civil action brought in equity in the name tion failed to show that the action was 
of the state to abate the 3ame, as author- brought “upon the relation of the prosecut- 
ized by this section: State ex rel. Dow v. ing attorney”: State v. Knutson, 81 
Nichols, 83 Wash. 676, 145 Pac. 986. Wash. 47, 142 Pac. 444. 


§ 946-3. General Reputation of Place —Dismissal of Action. 


In such action evidence of the general reputation of the place shall 
be admissible for the purpose of proving the existence of said nuisance. 
If the complaint is filed by a citizen, it shall not be dismissed except 
upon a sworn statement made by the complainant.and his attorney. 
setting forth the reasons why the action should be dismissed, and the 
dismissal approved by the prosecuting attorney in writing or in open 
court. If the court is of the opinion that the action ought not to be 
dismissed, he may direct the prosecuting attorney to prosecute such 
action to judgment, and if the action is continued more than once, 
upon the application of either party, any citizen of the county or the 
prosecuting attorney may be substituted for the complaining party and 
prosecute said action to judgment. If the action is brought by a 
citizen and the court finds there was no reasonable ground or cause 
for said action, the costs may be taxed to such citizen who originally 
brought such action. [L. 13, p. 391, § 3.] 


§ 946-4. Contempt—Punishment. 


In case of the violation of any injunction granted under the pro- 
visions of this act, the court or judge may summarily try and punish 
the offender. The proceedings shall be commenced by filing with the 
clerk of the court an information under oath, setting out the alleged 
facts constituting such violation, upon which the court or judge shall 
cause an attachment to issue, under which the defendant shall be ar- 
rested. The trial may be had upon affidavit, or either party may de- 
mand the production and oral examination of the witnesses. A party 
found guilty of contempt under the provisions of this section shall be 
punished by a fine of not less than two hundred nor more than one 
thousand dollars, or by imprisonment in the county jail not less than 
three nor more than six months, or by both fine and imprisonment. 
[L. 13, p. 392, § 4.] 

Cite in 99 Wash. 2, 8. persons, operates in rem against the spe- 
An injunction under this section, abat- cific property, and ig constructive notice 
ing the nuisance and enjoining the illegal and binds all persons thereafter dealing 


use of the premises by the defendants, With the property: State v. Terry, 99 
their agents, and servants, and all other Wash. 1, 168 Pac. 513. . 


§ 946-5. Order of Abatement—Effect. 


If the existence of the nuisance be established in an action as pro- 
vided in this act, or in a criminal proceeding, an order of abatement 
shall be entered as a part of the judgment in the case, which order 
shall direct the removal from the building or place of all fixtures, 
furniture, musical instruments or movable property used in conducting 
the nuisance, and may direct the sale thereof in the manner provided 
for the sale of chattels under execution and effectual closing of the 
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building or place against its nse for any purpose, and so keeping it closed 
for a period not exceeding six months. If any person shall break and 
enter or use a building or place so directed to be closed, he shall be 
punished as for contempt as provided in the preceding section. For 
removing and selling all movable property, the officer shall be entitled 
to charge and receive the same fees as he would for levying upon and 
selling like property on execution and for closing the premises and 
keeping them closed, a reasonable sum shall be allowed by the court. 
[L. 13, p. 392, § 5.] 


§ 946-6. Proceeds of Sales. 


The proceeds of the sale of the personal property, as provided in the 
preceding section, shall be applied in payment of the costs of the action 
and abatement, and the balance, if any, shall be paid to the person 
owning such property prior to said sale. [L. 13, p. 396, § 6.] 


§ 946-7. Voluntary Abatement—Release. 


If the owner appears and pays all costs of the proceedings, and 
files a bond with sureties to be approved by the clerk in the full value 
of the property, to be ascertained by the court conditioned that he will 
immediately abate said nuisance and prevent the same from being es- 
tablished or kept therein within a period of one year thereafter, the 
court or judge may, if satisfied of his good faith, order the premises 
closed under the order of abatement to be delivered to said owner, 
and said order of abatement canceled so far as the same may relate 
to said property, and if the proceeding be an action in equity and said 
bond be given and costs therein paid before judgment and order of 
abatement, the action shall be thereby abated as to said building only. 
The release of the property under the provisions of this action [section] 
shall not release it from any judgment, len, penalty or lability to 
which it may be subject by law. [L. 13, p. 393, § 7.] 


Cited in 80 Wash. 269; 90 Wash. 569. $300 assessed against the property, in 


The giving of a bond to abate a pros- View of this section: State ex rel. Kern 
ecution under the “Red-light Law” does v. Jerome, 80 Wash. 261, 141 Pac. 773. 
not relieve the property from the tax of 


§ 946-8. Penalty—Tax Lien. 


Whenever a permanent injunction issues against any person for 
maintaining a nuisance as herein defined, or against any owner or agent 
of the building kept or used for the purposes prohibited by this act, 
there shall be assessed against said building and the ground upon which 
the same is located and against the person or persons maintaining said 
nuisance, and the owner or agent of said premises, a tax of three 
hundred dollars. The assessment of said tax shall be made by the 
county assessor of the county in which the nuisance exists and shall be 
made within three months from the date of the granting of the per- 
manent injunction. In case the assessor fails or neglects to make said 
assessment the same shall be made by the sheriff of the county, and a 
return of said assessment shall be made to the county treasurer. Said 
tax may be enforced and collected in the manner prescribed for the 
collection of taxes under the general revenue laws and shall be a per- 
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947 


petual lien upon the real property, and personal property not already 
sold as provided by this act, used for the purpose of maintaining said 
nuisanee, and the payment of said tax shall not relieve the person or 
building from any penalties provided by law, and when collected shall 


go into the county gencral fund. 

Cited in 80 Wash. 270; 94 Wash. 601. 

The provision for a fine of $3C0 is un- 
constitutional as a taking of property 
without due process, where the owner was 
not in possession and had no notice, 
actual or constructive, of the purposes 
for which the house was used: State ex 


[L. 13, p. 393, § 8.] 


Under this section, it is not a defense 
to the action that the property was not 
being used for the purposes of prostitu- 
tion at the time the action of abatemcnt 
was commenced nor since, where it ap- 
pears that the owners knew it was being 
so used and made no effort to abate the 
nuisance after arrests had been made: 
State ex rel. 


rel. Kern v. Emerson, 90 wash, 565, 155 


Lundin v. Humphrey, 94 
Pac. 579. 


Wash. 599, 162 Pac. 983. 


CHAPTER VII. 
ESTABLISHMENT OF BOUNDARIES OF LANDS. 


§ 947. Establishment of Lost or Uncertain Boundary Lines. 


Whenever the boundaries of lands between two or more adjoining 
proprietors shall have been lost, or by time, accident, or any other 
cause shall have become obscure or uncertain, and the adjoining 
proprietors cannot agree to establish the same, one or more of said 
adjoining proprietors may bring his civil action in equity, in the 
superior court for the county in which such lands, or part of them, 
are situated, and such superior court, as a court of equity, may, upon 
such complaint, order such lost or uncertain boundaries to be erected 


and established and properly marked. 


§ 668.] 


Cited in 9 Wash, 185; 44 Wash. 101; 47 
Wash. 403; 69 Wash. 684; 70 Wash. 441; 
82 Wash. 193; 83 Wash. 258; 93 Wash. 
149; 94 Wash. 396, 406; 96 Wash. 419; 
106 Wash. 604; 108 Wash. 511; 109 Wash. 
508. 

Establishment of Boundaries: See Rem- 
ington’s Digest, Bound., §§ 10—17. 


Jurisdiction: Colwell v. Smith, 1 W. T. 
92; Squire v. Greer, 2 Wash. 209, 26 Pac. 
222. 

Pleading: Porria v. Castle Rock, 82 
Wash. 103, 143 Pac. 315. 


Pr:sumptions and Burden of Proof: 
Reed v. Tacoma Building & Sav. Assn, 
2 Wash. 198, 26 Pae. 252, 26 Am, St. Rep. 
851; Squire v. Greer, 2 Wash. 209, 26 
Pac. 222; Cadeau v. Elliott, 7 Wash. 205, 
34 Pac. "916; Greer v. Squire, 9 Wash. 
359, 37 Pac. 545; Blair v. Brown, 17 
Wash. 570, 50 Pac. 483. 


Admissibility of Evidence: Reed v. 
Tacoma Bldg. & Sav. Assn, 2 Wash. 
198, 26 Pac. 252, 26 Am. St. Rep. 851; 
Tacoma Bldg. & ’ Sav. Assn. v. Clark, 8 
Wash. 289, 36 Pac. 135; Wilkeson Coal & 
Coke Co. v. Driver, 13 Wazh. 610, 43 
Pac. 889; Simmons v. Jamieson, 32 Wash. 
619, 73 Pac. 700; Stangair v. Roads, 41 


[L. 86, p. 104, § 1; 2 H. C. 


Wash. 583, 84 Pac. 405; Strunz v. Hood, 
44 Wash. 99, 87 Pac. 45; Inmon v. 
Pearson, 47 Wash. 402, 92 Pac. 279; Snell 
v. Stelling, 83 Wash. 248, 145 Pac. 466. 

See, also, Rue v. Oregon & Wash. R. 
Co., 109 Wash. 436, 186 Pac. 1074. 


Weight and Sufficiency of Evidence: 


Moore v. Brownfield, 7 Wash. 23, 34 
Pac. 199; Thayer v. Spokane County, 36 
Wash. 63, 78 Pac. 200; La Bounty v. 


Seattle, 46 Wash. 141, 89˙ Pac. 480; Stokes 
v. Curtis, 49 Wash. 235, 94 Pac. 1083; 
Aiken v. Boyd, 55 Wash. 696, 104 Pac. 
1101; Rippey v. Harrison, 66 Wash. 139, 
119 Pac, 178; Scheuerman Inv. Co. v. Laud 
Owners Corporation, 72 Wash. 613, 131 
Pac. 216; Sartori v. Denny-Renton Clay 
& Coal Co., 77 Wash. 166, 137 Pac. 494; 
Hope v. Brown, 74 Wash. 421, 133 Pac. 
612; Koenig v. Whatcom Falls Mill Co., 
67 Wash. 632, 122 Pac. 16; Hale v. Ball, 
70 Wash. 435, 126 Pac. 942: Cunningham 
v. Weedin, 81 Wash. 96, 142 Pac. 453; 
Reed v. Firestack, 93 Wash. 148, 160 
Pac. 292; Weidlich v. Independent As- 
pen Paving Co., 94 Wash. 395, 162 Pac. 


See, also, Milwaukee Land Co. v. Wey- 
erhaeuser Timber Co., 106 Wash. 604, 
180 Pac. 879. 
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Meanders: Rue v. Oregon & Wash. R. 
Co., 109 Wash. 436, 186 Pac. 1074. 

Location of lines — Evidence — Suffi- 
eiency.—Samples v. Kergan, 109 Wash. 
503, 187 Pac. 383; Cartwright v. Hamil- 
ton, 111 Wash. 685, 191 Pac. 797; Charl- 
ton v. Graham, 112 Wash. 437, 192 Pac. 
936; Smith v. Chambers, 112 Wash. 600, 
192 Pac. 891. 

Agreements Between Parties: Lindley 
v. Johnston, 42 Wash. 257, 84 Pac. 822; 
Inmon v. Pearson, 47 Wash. 402, 92 Pac. 
279; Windsor v. Sarsfield, 66 Wash. 576, 
119 Pac. 1112; Goldbach v. Gaines, 67 
Wash. 260, 121 Pac. 61. 

Estoppel in General: Phinney v. Camp- 
bell, 16 Wash. 203, 47 Pac. 502; Roe v. 
Walsh, 76 Wash, 148, 135 Pac. 1031, 136 
Pac. 1146; Rose v. Fletcher, 83 Wash. 623, 
145 Pac. 989. $ 

Recognition and Acquiescence: Denny 
v. Northern Pac. R. Co., 19 Wash. 298, 
53 Pac. 341; Erickson v. Murlin, 39 Wash. 
43, 80 Pac. 853; Turner v. Creech, 58 
Wash. 439, 108 Pac. 1084; Sartori v. 
Denny-Renton Clay & Coal Co., 77 Wash. 
166, 137 Pac. 494. 


Practical Location by Parties: Turner 
v. Creech, 58 Wash. 439, 108 Pac. 1084; 
Hruby v. Lonseth, 63 Wash. 589, 116 Pac. 
26. 

Jurisdiction of equity to determine 
boundary lines. 11 Ann. Cas. 1127; 
Ann. Cas. 19154, 354. 

Admissibility of ancient map or sur- 
vey to establish boundary. Ann. 
Cas. 1916C, 176. 

Declarations of deceased surveyor as 
admissible evidence as to boundary 
line. 15 Ann. Cas. 874. 

Admissibility of deceased former 
owner's declarations to prove 
boundary. 19 Ann. Oas. 551. 

Necessity of writing for alteration of 
established boundary line by agree- 
ment. 8 Ann. Cas. 85. 

Effect of compromise agreement locat- 
ing division line at place known 
not to be the true boundary. 10 
L. R. A. (N. 8.) 610. 

Effect of acquiescence in boundary 
lines. 4 L. B A. 643. 


8948. Commissioners Appointed— Duties of. 
Said court may, in its discretion, appoint commissioners, not ex- 


ceeding three competent and disinterested persons, one or more of 
whom shall be practical surveyors, residents of the state, which com- 
missioners shall be, before entering upon their duties, duly sworn to per- 
form their said duties faithfully, and the said commissioners shall there- 
upon survey, erect, establish, and properly mark said boundaries, and 
return to tae court a plat of said survey, and the field-notes thereof, 
together with their report. Said report shall be advisory, and either 
party may except thereto, in the same manner as to a report of referees. 
[L. 86, p. 105, § 2; 2 H. C., § 669.) 


Cited in 61 Wash. 382; 83 Wash. 258, 
259; 93 Wash. 152, 154; 94 Wash. 406. 

Adjudication by Court—Appointment of 
Commissioners: See Remington’s Digest, 
Bound., $18; Stangair v. Roads, 41 
Wash. 588, 84 Pac. 405; Jaggy v. Rooney, 
61 Wash, 381, 112 Pac. 367; Hale v. Ball, 
70 Wash. 435, 126 Pac. 942; Reed v. Fire- 
stack, 93 Wash. 148, 160 Pac. 292. 

See, also, Samples v. Kergan, 109 Wash. 
503, 187 Pac. 383. 

In an action in ejectment to recover 


parts of @ vacated street that had been 
in controversy in a previous action, 
equitable issues presented may make it 
proper to discharge the jury and try the 
case as an action to establish boundaries, 
under this section: Weidlich v. Inde- 
pendent Asphalt Paving Co., 94 Wash. 
395, 162 Pac. 541. 


Action in ejectment, when reduced in 
its essence to restore a lost boundary as 
contemplated by this section: Snell v. 
Stelling, 83 Wash. 248, 145 Pac, 466. 


§ 949. Proceedings, How Conducted—Decree. 

The proceedings shall be conducted as other civil actions, and the 
court. on final decree, shall apportion the costs of the proceedings 
equitably, and the costs so apportioned shall be a lien upon the said 
lands, severally, as against any transfer or encumbrance made of or 
attaching to said lands. from the time of the filing of the complaint: 
Provided, a notice of lis pendens is filed in the auditor’s office of the 
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proper county, in accordance with law. [L. 86, p. 105, § 3; 2 H. 0. 
S 670.) 

8 


prevailed on eross- complaints alleging 
title by adverse possession to the line of 
a boundary fence: Porria v. Castle Rock, 
82 Wash. 103, 143 Pac. 315. 


Cited in 44 Wash. 101; 49 Wash. 684; 
82 Wash. 105; 83 Wash. 258; 94 Wash. 406. 


This section does not apply where the 
evidence failed to establish that the 
boundary had been lost, and defendants 


CHAPTER VIII. 
ACTIONS BY AND AGAINST PUBLIC CORPORATIONS. 


§ 950. Actions by Public Corporations. 

An action at law may be maintained by any county, incorporated 
town, school district, or other. public corporation of like character in 
this state, in its corporate name, and upon a cause of action aceruing 
to it, in its corporate character, and not otherwise, in either of the 
following cases :— 

1. Upon a contract made with such public corporation; 

2. Upon a liability prescribed by law in favor of such publie cor- 
poration ; 

3. To recover a penalty or forfeiture given to such publie corporation; 

4. To recover damages for an injury to the corporate rights or prop- 
erty of such public corporation. [L. 69, p. 154, § 601; Cd. ’81, § 661; 
2 H. C., § 671. 


See supra, § 886, actions against the state. 

See infra, § 3982, capacity of counties to sue and be sued. 

See infra, § 3983, actions to be brought in corporate name. 

See infra, § 4779, power and liability of school districts. 

See infra, § 8981, power of cities of first class to sue and be sued. 


Cited in 38 Wash. 106; 48 Wash. 88; has the legal capacity to maintain an 
RS Wash. 170. 173, 177; 97 Wash. 145; action in its own name to enjoin the 
100 Wash. 268; 101 Wash. 382. obstruction of a public highway; since 


Actions by and Against Municipal Cor- the restriction in this section relates only 


„n; to actions at law: Lincoln County v. 
porations in General: See Remington's Di- . E 8 
gest, Mun. Corp., 33 574—3582. Fish, 38 Waah. 105, 80 Pac. 435. 


Applicability of statute of limitations 
Actions by Counties: See Remington’s to action by county. 3 L. R A. 
Digest, Counties, §§ 93—103. 


(N. S.) 746; 22 L. R. A. (N. 8.) 
A county under the laws of this state 


921; L. R. A. 1916E, 97. 
§ 951. Actions Against Public Corporations. 

An action may be maintained against a county, or other of the public 
corporations mentioned or described in the preceding section, either 
upon a contract made by such county or other public corporation in its 
corporate character, and within the scope of its authority, or for an 
injurv to the rights of the plaintiff arising from some act or omission 
of such county or other public corporation. [L. 69, p. 154, § 602; 
Cd. 81, § 662; 2 H. C., § 672.] 

Actions against school districts, see infra, § 4706. 


Cited in 4 Wash. 658; 20 Wash. 113; 21 
Wash. 648; 48 Wash. 88; 88 Wash. 170, 
173, 177; 95 Wash. 500, 501; 97 Wash. 146; 
100 Wash. 268; 101 Wash. 382; 102 Wash. 
344; 103 Wash. 178; 104 Wash. 271; 108 
Wash. 426; 109 Wash. 654, 657; 110 Wash. 
99, 101. 


This section was continued in force by 
constitution, article XXVII, section 3, 
providing that all territorial laws not re- 
pugnant to the constitution shall remain 
in force until they expire by their own 
limitation or were altered or repealed by 
the legislature: Orrock v. South Moran 
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Township, 97 Wash. 144, 165 Pac. 1096. 

This section is xot impliedly repealed 
by section 3946, infra, defining the duties 
of the sheriff, and ‘providing that the 
county is not responsible for the acts of 
the shenff while engaged in his official 
duties as defined therein: Arishin v. King 
County, 103 Wash. 176, 173 Pac. 1020. 

This section is not impliedly repealed 
as to torts by school districts, by the 
School Code: Kelly v. School Dist. No. 71, 
102 Wash. 343, 173 Pac. 333. 


A county is liable for injuries sustained 
through tbe operation of a county ferry 
under this section, and it is immaterial 
that section 5477, infra, authorizing 
counties to operate ferries was passed 


The effect of this section, giving a 
right of action against a county for in- 
jury by some act or omission of the 
county where none existed at common 
law, is to make the county answerable 
under the general rules of procedure in 
the superior courts, and liable thereunder 
to suits in other counties where the venue 
is local: State ex rel. King County v. 
Superior Court, Pierce County, 104 Wash. 
268, 176 Pac. 352. 


Actions Against School Districts: See 
Remington’s Digest, Schools, § 29-1, and 
cases cited and notes to § 4706, infra. 

Rights and remedies where contracts, 


bonds or other instruments of a 
public corporation are invalid. L. 


subsequently, since the former was a RK. A. 19154A, 904. 
general act: Bergen v. Lewis County, 95 
Wash. 499, 164 Pae. 73. 

This section is extended by inference 
to include townships, subsequently recog- 
nized as public corporations; since town- 
ships are a species of the genus munici- 
pal corporations, recognized by the con- 
stitution and laws: Orrock v. South 
Pn Township, 97 Wash. 144, 165 Pac. 
096 


Applicability to public corporations 
of doctrine that corporation may 
be estopped to plead defense of 
ultra vires in action brought 
against it. L. R. A. 1917A, 850. 


Liability of public corporation on im- 
plied contract. 39 L. R. A. (N. 8.) 
43, 72; 46 L. R. A. (N. 8.) 921. 


§ 952. Verification of Pleadings by Public Corporations. 

In such actions, the pleadings of the public corporation shall be 
verified by any of the officers representing it, in its corporate capacity, 
in the same manner as if such officer was a defendant in the action, 


or by the agent or attorney thereof, as in ae actions. [L. 69, 
p. 154, § 603; Cd. 81, § 663; 2 H. C., § 673. 


§ 953. Manner of Enforcing Judgments. 


If judgment be given for the recovery of money or damages against 
such county or other public corporation, no execution shall issue thereon 
for the collection of such money or damages, but such judgment in such 
respect shall be satisfied as follows :— 

1. The party in whose favor such judgment is given may, at any 
time thereafter, when execution might issue on a like judgment against 
a private person, present a certified transcript of the docket thereof 
to the officer of such county or other public corporation who is author- 
ized to draw orders on the treasury thereof; 

2. On the presentation of such transcript, such officer shall draw an 
order on such treasurer for the amount of the judgment, in favor of the 
party for whom the same was given. Thereafter such order shall be 
presented for payment and paid with like effect and in like manner 
as other orders upon the treasurer of such county or other. public 
corporation ; 

3. The certified transcript herein provided for shall not be furnished 
by the clerk, unless at the time an execution might issue on such judg- 
ment if the same were against a private person, nor until satisfaction 
of the same judgment in respect to such money or damages be ac- 
knowledged as in ordinary cases. The clerk shall include in the tran- 

Rem. Wash. Code, Vol. I—41 641 
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script the memorandum of such acknowledgment of satisfaction and the 
entry thereof. Unless the transcript contain such memorandum, no order 


upon the treasurer shall issue thereon. 


$ 664; 2 H. C., § 674.] 


Cited in 9 Wash. 400; 14 Wash. 223; 
16 Wash. 458; 18 Wash. 37, 227; 20 Wash. 
398; 31 Wash. 539; 34 Wash. 352, 641; 45 
Wash. 53; 50 Wash. 103, 63 Wash. 232, 
242; 92 Wash. 592; 111 Wash. 108, 114. 

This section did not conteinplate the 
issue of warrants in satisfaction of judg- 
ments except against existing funds, but 
a general practice has grown out of i: u— 
ing them like other warrants and paying 
them as the treasurer is able, with inter- 
est at the legal rate from time of pres- 
entation until paid: Seymour v. Spokane, 
6 Wash. 362, 33 Pac. 832. 


An action cannot be maintained upon e 
city warrant, but the holder’s remedy, in 
ease of refusal of the treasurer to make 
payment in the order of presentation, is 
by mandamus, and questions affecting the 
legality of the warrant can be tried there- 
in: Cloud v. Sumas, 9 Wash. 399, 37 Pac. 
305; Union Savings Bank & Tr. Co. v. 
Gelbach, 8 Wash. 497, 36 Pac. 467, 24 
L. R. A. 359. 


All that a judgment creditor of a city 
can obtain is a warrant for the payment 
of hi3 claim according to the provisions 
of this section. No execution can be is- 
sued thereon, against the town: Cloud v. 
Sumas, supra; see La France Fire Engine 
Co. v. Mt. Vernon, 9 Wash. 142, 37 Pace. 
287, 38 Pac. 80, 43 Am. St. Rep. 827; 
La France Fire Engine Co. v. Davis, 9 
Wash. 600, 38 Pac. 154; Eidemiller v. 
Tacoma, 14 Wash. 376, 44 Pac. 877. 


This section does not preclude supple- 
mental proceedings to enforce a judgment 
against the state dental board. which 
under section 10037, infra, handles its 
funds and satisfies its claims the same as 
any individual or corporation: Stern v. 
State Board of Dental Examiners, 50 
Wash. 100, 96 Pac. 693. 


§ 954. Officer Refusing to Satisfy Judgment may be Attached. 


[L. 69, p. 154, § 604; Cd. 81, 


In the absence of a special provision in 
the charter of a city relating to the pay- 
ment of judgments, the method of pav- 
ment 13 governed by this section: Lorence 
v. Bean, 18 Wash. 36, 50 Pac. 582. 


Under this section, a transcript of the 
execution docket showing the judgment 
and its satisfaction is a sufficient com- 
pliance with the statute, without giving a 
transcript of the judgment in full: Smith 
v. Ormsby, 20 Wash. 396, 55 Pac. 570, 72 
Am. St. Rep. 110. 


An alternative writ of mandate to 
compel a municipal corporation to issue 
a warrant upon a judgment against it, 
is demurrable for want of facts, when it 
fails to allege that the judgment was 
satisfied by petitioner and a certified copv 
thereof presented to the city, as required 
by this section: Chapin v. Port Angeles, 
31 Wash. 535, 72 Pac. 117. 


This 3ection does not require that the 
order be made to the judgment creditor; 
but authorizes the issuance of an order 
to the attorney of the party, and the 
same operates to discharge the judgment: 
State ex rel. Lane v. Ballinger, 41 Wash. 
23, 82 Pac. 1018, 3 L. R. A. (N. S.) 72. 


After a city has condemned land, the 
owners, upon satisfying the judgment re- 
ceived by them for its value, and pre- 
senting a transcript thereof pursuant to 
this section, are entitled to a warrant 
against the fund provided for the redemp- 
tion of such warrants: State ex rel. Dono- 
frio v. Humes, 34 Wash. 347, 75 Pac. 348. 

This section requires the judgment 
creditor to first satisfy his judgment and 
then present a certified copy of the judg- 
ment and satisfaction to the proper city 
officer: Pratt v. Seattle, 111 Wash. 1%, 
189 Paec. 565. 


Should the proper officer of said corporation fail or refuse to satisfv 
said judgment, as in the preceding section provided, an attachment 


may be issued to compel his performance of said duty. 


[L. 69, p. 155, 


§ 605; Cd. 81, § 665; 2 H. C., § 675.] 


Cited in 14 Wash. 223; 31 Wash. 541. 

The remedy provided by attachment, 
under this section, would not exclude the 
remedy by mandamus, since the former 


would not be wholly adequate to compel 
the specific act affording the necessarv 
relief to be done: Chapin v. Port Angeles, 
31 Wash. 535, 72 Pac. 117. 


§ 955. Tender Condition Precedent to Action to Enjoin Tax Collection. 


Hereafter no action or proceeding shall be commenced or instituted 
in any court of this state to enjoin the sale of any property for taxes, 
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or to enjoin the collection of any taxes, or for the recovery of any 
property sold for taxes, unless the person or corporation desiring to 
commence or institute such action or proceeding shall first pay, or 
cause to be paid, or shall tender to the officer entitled under the law 
to receive the same, all taxes, penalties, interest, and costs justly due 
and unpaid from such person or corporation on the property sought to be 
sold or recovered. [L. 88, p. 43, § 1; 2 H. C., § 676.] 


Cited in 7 Wash. 641; 16 Wash. 535; 
19 Wash. 571; 22 Wash. 446, 448; 24 Wash. 
374; 29 Wash. 183; 31 Wash. 541; 38 
Wash. 497, 500; 43 Wash. 468; 44 Wash. 
245; 49 Wash. 425; 53 Wash. 251, 253, 
684; 55 Wash. 140; 69 Wash. 606; 91 
Wash. 636. 


Necessity of Tender: See Remington’s 
Digest, Tax., § 205, and cases cited. 


Payment or Tender of Taxes not in 
Controversy. Where an action is brought 
to enjoin the collection of a tax alleged 
to be void, no tender is necessary, under 


An action by a grantor in a deed to 
reform the same as a mortgage, and to 
redeem therefrom, brought aguinst the 
grantee and successors in interest who 
had acquired a tax title since the date 
of the deed, is not an action affecting 
the validity of a tax title, within this 
section: Shepard v. Vincent, 38 Wash. 


493, 80 Pac. 777. 


Payment of tax due as condition of 
injunction against collection of 
illegal taxes. 22 L. R. A. 703. 

Erroneous or invalid levy or assess- 
ment of tax as ground for enjoin- 


this section, and it is sufficient to plead 
payment and tender of the taxes justly 
admitted to be due, without tendering 
such portion of the tax as is claimed to 
be illegal: Lewiston Water & P. Co. v. 
Asotin County, 24 Wash. 371, 64 Pac. 
544; Land’s Estate Co. v. Clallam County, 
19 Wash. 569, 53 Pac. 670. 


ing collection. 3 Ann. Cas. 564; 12 
Ann. Cas. 764; Ann. Cas. 1915C, 
755. 


Right of individual to enjoin Ass3ess- 
ment of illegal tax. 3 Ann. Cas. 
1014. 


§ 956. Complaint—Contents. 


In all actions to enjoin the sale of any property for taxes, in all 
actions to enjoin the collection of any tax, and in all actions for the 
recovery of any property sold for taxes, the complainant must state 
and set forth specially in his complaint the tax that is justly due, with 
penalties, interest, and costs, the tax alleged to be illegal, and point 
out the illegality thereof; that the taxes for that and previous years 
have been paid; and when the action is for the recovery of lands or 
other property sold for taxes against the person or corporation in pos- 
session thereof, that all taxes, penalties, interest, and costs paid by the 
purchaser at tax sale, his assignees or grantees, have been fully paid 
or tendered, and payment refused. [L. 88, p. 44, § 2; 2 H. C., § 677.] 

Cited in 19 Wash. 571; 38 Wash. 531; This section does not apply to an ordi- 
43 Wash. 468: 47 Wash. 695; 49 Wash. nary action of ejectment, where the plain- 


424, 425; 52 Wash. 515; 53 Wash. 694; tiff was ousted by one claiming under a 
55 Wash. 140; 91 Wash. 636. void tax title which, under the law of 


1897, was subject to collateral attack from 
As to Sufficiency of Complaint: See 


the fact that the tax had already been 
0 Digest, Tax., § 208, and cases paid: Bullock v. Wallace, 47 Wash. 690, 
eited. 


92 Pac. 675. 


§ 957. Construction of Act. 


The provisions of sections 955 and 956 shall be construed as im- 
posing additional conditions upon the power of the court or judge in 
granting injunctions to those already imposed, and of imposing ad- 
ditional conditions upon the complainant in actions for the recovery of 
property sold for taxes. [L. 88, p. 44, § 3; 2 H. C., § 678.] 

Cited in 43 Wash. 468; 49 Wash. 425. 
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CHAPTER IX. 
ACTIONS ON OFFICIAL BONDS, FINES AND FORFEITURES, 


§ 958. Official Bonds, to Whom Deemed Security. 


The official bond of a public officer to the state, or to any county, 
city, town, or other municipal or public corporation of like character 
therein, shall be deemed a security to the state, or to such county, city. 
town, or other municipal or public corporation, as the case may be, and 
also to all persons severally, for the official delinquencies against which 
it is intended to provide. [L. ’69, p. 152, § 592; Cd. 81, § 652; 2 H. C., 
§ 694. } 


See infra, § 1159, action on contractor’s bond to indemnify public corporations. 
See infra, §§ 9932, 9933, actions on official bonds. 


Liabilities on Official Bonds: Sce Rem- Liability of sureties on official bond 
ington’s Digest, Officers, §§ 53—64. + for default after expiration of 
Who is real party in interest by term. Ann. Cas, 1912D, 293. : 
whom action on bond must be Liability on bond of public officer 
brought. 64 L. R. A. 607. 8 the defaults and 1 
Right of action on official bond nam- of his clerks, assistants, or deputies. 
ia obligee other than one desig- 12 A. L. R. 980; 1 A. L. R. 222. 
nated by statute. 3 Ann. Cas. 456. Form of judgment in action on official 
Validity and effect of bond having bond. 62 L. R. A. 448. 
less than required number of sure- Judgment against principal on official 
ties. 9 Ann. Cas. 711. bond as judgment against surety. 
Duration of liability of sureties on Ann. Cas. 1915D, 401; 52 L. R. A. 
bond of officer appointed for definite 165; 40 L. R. A. (N. 8.) 704, 732; 
term, but for whom law fixes no L. R. A. 1918 E, 816. 


definite term. 5 Ann. Gas. 949. 


§ 959. Injured Party may Maintain Action. 

When a public officer by official misconduct or neglect of duty 
shall forfeit his official bond, or render his sureties therein liable upon 
such bond, any person injured by such misconduct or neglect, or who is 
by law entitled to the benefit of the security. may maintain an action 
at law thereon in his own name against the officer and his sureties to 
recover the amount to which he may by reason thereof be entitled. 
[L. 69, p. 152, § 593; Cd. 81, § 653; 2 H. C., § 695.] 

Cited in 19 Wash. 75; 97 Wash. 621. 


§ 960. Leave to Commence Action. 


Before an action can be commenced by a plaintiff, other than the 
state, or the municipal or public corporation named in the bond, leave 
shall be obtained of the court, or judge thereof, where the action is 
triable. Such leave shall be granted upon the production of a certified 
copy of the bond, and an affidavit of the plaintiff, or some person in his 
behalf, showing the delinquency. But if the matter set forth in his 
affidavit be such that, if true, the party applying would clearly not be 
entitled to recover in the action, the leave shall not be granted. If it 
does not appear from the complaint that the leave herein provided for 
has been granted, the defendant, on motion, shall be entitled to judg- 
ment of nonsuit; if it does, the defendant may controvert the allega- 
tion, and if the issue be found in his favor, the judgment shall be given 
accordingly. [L. 69, p. 152, § 594; Cd. 81, § 654; 2 H. C., § 696.] 
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Cited in 4 Wash. 633; 19 Wash. 75, 
424; 103 Wash. 537; 110 Wash. 162. 

In order to bring suit upon an admin- 
istrator’s bond, it is not necessary that 
application be first made to court and 
leave obtained, as an administrator is not 
a public officer within the purview of this 
section: Bartels v. Gove, 4 Wash. 632, 
30 Pac. 675. 


Leave of court is not required where 
the suit is prosecuted upon an official 
bond for the benefit of the state by its 
agents in their own names: Nye v. 
Kelly, 19 Wash. 73, 52 Pac. 528. 


The objection is properly taken by 
demurrer, which answers the purpose of a 
motion, and is not waived bv pleading 
over, after exceptions taken: Hunter v. 
Berridge, 103 Wash. 536, 175 Pac. 165. 


The disability to begin action upon an 
official bond, imposed by this section until 
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leave of court shall be obtained therefor, 
would not enlarge the statute of limita- 
tions, when the plaintiff had the option 
at any time to obtain leave of court to 
bring its action, and the failure to obtain 
leave was due to its own delinquency: 
Spokane County v. Prescott, 19 Wash. 
418, 53 Pac. 661, 67 Am. St. Rep. 733. 


Under this section requiring leave of 
court to a private party to sue upon an 
official bond, the failure of the complaint 
to show leave must be promptly moved 
against, and is waived by answer on 
which the caze was tried and the point 
raised only by belated motion for nonsuit: 
Eberhart v. Murphy, 110 Wash, 158, 188 
Pac. 17. 


Leave of court as prerequisite to ac- 
tion on official bond. 2 A. L. R. 
563, 


§ 961. Judgment for Delinquency No Bar to Another Action. 


A judgment in favor of a party for one delinquency shall not pre- 
clude the same or another party from maintaining another action on the 


same bond for another delinquency. 
2 H. C., § 697.] 


§ 962. Amount of Judgment. 


[L. ’69, p. 153, 8 595; Cd. 81, § 655; 


In an action upon an official bond, if judgments have been recovered 


against the surety therein other than by confession, equal in the ag- 
gregate to the penalty, or any part thereof, of such bond, and if such 
recovery be established on the trial, judgment shall not be given against. 
such surety for an amount exceeding such penalty, or such portion 
thereof as is not already recovered against him. [L. 69, p. 153, § 596; 
Cd. 81, § 656; 2 H. C., § 698.] 


§ 963. Actions for Fines and Forfeitures. 

_ Fines and forfeitures may be recovered by an action at law in the 
name of the officer or person to whom they are by law given, or in the 
name of the officer or person who by law is authorized to prosecute 
for them. [L. 69, p. 153, § 597; Cd. 81, § 657; 2 H. C., § 699.] 


See supra, § 159, limitations of actions for, 


§ 964. Amount of Recovery. 


When an action shall be commenced for a penalty which by law 
is not to exceed a certain amount, the action may be commenced for 
that amount, and if judgment be given for the plaintiff, it may be for 
such amount or less, in the discretion of the court, in proportion to 
the offense. [L. 69, p. 153, § 598; Cd. 81, § 658; 2 H. C., § 700.] 


§ 965. Collusive J udgment No Bar. 


A recovery of a judgment for a penalty or forfeiture by collusion 
between the plaintiff and defendant, with intent to save the defendant 
wholly or partially from the consequences contemplated by law, in case 
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when the penalty or forfeiture is given wholly or partly to the person 
who prosecutes, shall not bar the recovery of the same by another 
person. [L. 69, p. 153, § 599; Cd. 81, § 659; 2 H. C., § 701.] 


§ 966. Disposition of Fines and Forfeitures—Venue. 


Fines and forfeitures not specially granted or otherwise appropriated 
by Jaw, when recovered, shall be paid into the school fund of the proper 
county. Whenever, by the provisions of law, any property, real or per- 
sonal, shall be forfeited to the state, or to any officer for its use, the 
action for the recovery of such property may be commenced in any county 
where the defendant may be found, or where such property may be. 
[L. 69, p. 153, § 600; Cd. ’81, § 660; 2 H. C., § 702. ] 


Cited in 23 Wash. 578. 


CHAPTER X. 
ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS. 


§ 967. What Actions Survive. 

All other causes of action [than those enumerated in section 183] 
by one person against another, whether arising on contract or otherwise, 
survive to the personal representatives of the former and against the per- 
sonal representatives of the latter. Where the cause of action survives. 
as herein provided, the executors or administrators may maintain an 
action at law thereon against the party against whom the cause of action 
accrued, or after his death, against his personal representatives. [L. 69, 
p. 165, § 659; Cd. 81, 8 718; 2 H. C., 8 704. | 


“Section 183” refers to Rem. & Bal. Code, § 183, which was repeuled, saving existing 
rights and rights accruing within three years, by L. 17, p. 495, § 4. 
See Laws of 1869, p. 166, § 665; Laws of 1877, p. 147, § 728, omitted from Code of 


1881, limitation of actions on claims against estates. 
See supra, § 170, suspension of statute of limitation by death of party. 
See supra, § 180, executors, etc., us parties. 
See supra, §193, action not to abate by disability if continued by or against 


representatives. 


See supra, § 194, survival of action for personal injury. 
See infra, §1482 et seq., limitations of actions on claims against estates; see, also, 


on same subject, § 164, supra. 


See infra, §§ 1518-1523, actions by and against executors and administrators in 


certain cases. 


Cited in 4 Wash. 787; 5 Wash. 262, 
15 Wash. 294; 35 Wash. 501; 69 Wash. 
285; 89 Wash. 549; 102 Wash. 414; 107 
Wash. 296, 297. 

See notes to § 183, supra. 

This section providing that “all other 
causes of action survive to the personal 
representatives,’ construed in connection 
with the preceding section, conferring 
upon heirs the right of action for death 
by wrongful act, must be held to relate 
only to causes of action which the law 
already provided should survive at com- 
mon law, and as conferring rights upon 
the personal representatives as distin- 
guished from the heirs, and hence actions 
for personal torts do not survive: Slauson 
v. Schwacher. 4 Wash. 783, 31 Pac. 329, 
31 Am. St. Rep. 948. 


Under this scction, and Rem. Code, 
§ 1535, providing for the survival of cer- 
tain causes of action, the death of a surety 
before the principal will not operate as 
a discharge of the former’; liability: Don- 
nerberg v. Oppenheimer, 15 Wash. 290, 
46 Pac. 254. 

The liability of a surety upon a super- 
sedeas bond is continued after his death, 
by sections 193, 236, 967, providing that 
in certain cases where actions shall be 
prosecuted against the party if living, the 
same may be prosecuted against his 
representatives, which statute abrogates 
the common law rule that the death of a 
surety jointly lable’ with the principal 
ends the obligation as to both past and 
future defaults: Olson v. Seldovio Salmon 
Co., 89 Wash. 547, 154 Pac. 1107. 
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Under this section and section 183, of decedent’s estate. Ann. Cas. 1913A, 
Rem. & Bal. Code, cause of action for 966. 
wrongful death survives only against the Right of personal representative to 
wrongdoer and abates upon his death: bring action of ejectment for lands 
Rinker v. Hurd, 69 Wash. 257, 124 Pac. of deceased. 15 Ann. Cas. 569; 18 


687. L. R. A. 789. 


Necessity of alleging that suit by ex- 
ecutor or administrator is brought 
in representative capacity. Ann. 
Cas. 1916E, 114. 

Executor or administrator as real 
party in interest by whom action 
must be brought. 64 L. R. A. 611. 


Right of personal representative to 
sue in forma pauperis. 1 Ann. Cas. 
805. 


Joinder of executor or administrator 
as defendant in both personal and 
representative capacity. 3 Ann. 
Oas. 287. 

Right of personal representative to 
assail validity of chattel mortgage. 
2 Ann. Oas. 712. 

Right of personal representative of 
grantor to set aside conveyance as 
fraudulent as to creditors. 18 Ann. 
Cas. 37; Ann. Cas. 1915B, 212. 

Rights of personal representative to 


Personal representative as necessary 
or proper party to foreclosure of 
mechanic’s lien. Ann. Cas. 19185, 
16. 


Right of administrator de bonis non 
to recover proceeds of personal 
property of the estate converted by 
his predecessor. 3 A. L. R. 1252. 


Admissibility in evidence of admis- 
sions against interest by executor 
or administrator in pleading. 14 
A. L. R. 89. 


Declaratory judgments in matters re- 
specting estates. 12 A. L. R. 76. 


Right of executor or administrator to 
avoid contract or conveyance by 
decedent on ground of mental in- 
capacity. 7 A. L. B. 237. 


Right of creditors to maintain action 
in interest of decedent’s estate. 7 
A. L. R. 237. 


maintain action to quiet title to 


§ 968. Several Representatives Regarded as One. 


In an action against several executors or administrators, they shall 
all be considered as one person representing their testator or intestate, and 
Judgment may be given and execution issued against all of them who 
are defendants in the action, although the notice be served only on part 
of them, in the same manner and with like effect as if served on all, 
except as provided in the next section. IL. ’69, p. 165,§ 660; Cd. ’81, 
§ 719; 2 H. C., § 705.) 


§ 969. Judgment by Default—Not Evidence of Assets. 


When a judgment is given against an executor or administrator for 
want of answer, such judgment is not to be deemed evidence of assets 
in his hands, unless it appear that the complaint alleged assets, and that 
the notice was served upon him. [L. 69, p. 166, § 661; Cd. 81, § 720; 
2 H. C., § 706.] 


§ 970. Inventory may be Contradicted. 
In an action against executors and administrators, in which the fact 
of their having administered the estate of their testator or intestate, or 
any part thereof, is put in issue, and the inventory of the property of 
the deceased returned by them is given in evidence, the same may be 
contradicted or avoided by evidence,— 

1. That any property has been omitted in such inventory, or was not 
returned therein at its full value, or that since the return thereof such 
property has increased in value; 

2. That such property has perished or been lost without the fault of 
such executors or administrators, or that it has been fairly and duly sold 
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by them at a less price than the value so returned, or that since the return 
of the inventory such property has deteriorated in value. In such action 
the defendants cannot be charged for any things in action specified in 
their inventory, unless it appear that they have been collected, or with 
Cue diligence might have been. [L. 69, p. 166, § 662; Cd. 81, § 721; 


2 H. C., § 707.) 


§ 971. No Liability as Executor de Son Tort. 

No person is liable to an action as executor of his own wrong for 
having taken, received, or interfered with the property of a deceased 
person, but is responsible to the executors or administrators of such 
deceased person for the value of all property so taken or received, and 


for all injury caused by his interference with the estate of the deceased. 
[L. ’69, p. 166, § 663; Cd. 81, § 722; 2 H. C., 8 708.) 


Cited in 6 Wash. 203. 


If a husband acts a3 executor of a de- 
ceased w:fe’s will, but, at the time of his 
death, has not completed administration 
upon her estate, and the executors of his 
own will take possession and administer 
upon all the property the husband held, 


including the separate and community 
estate of the deceased wife, such admin- 
istration is merely irregular and not void, 
nor do the ordinary rules relating to lia- 
bility of executors de son tort apply 
thereto: Hill’s Estate, In re, 6 Wash. 285, 
33 Pac. 585. 


§ 972. Executor of Executor—Limit of Powers of. 


An executor of an executor has no authority as such to commence or 
maintain an action or proceeding relating to the estate of the testator of 
the first executor, or to take any charge or control thereof. [L. ‘69, 
p. 166, § 664; Cd. 81, § 723; 2. H. C., § 709.] 


§ 973. Provisional Remedies, When Authorized. 


In an action against an executor or administrator as such, the reme- 
dies of arrest and attachment shall not be allowed on account of the acts 
of his testator or intestate; but for his own acts as such executor or 
administrator, such remedies shall be allowed for the same causes in the 
manner and with like effect as in actions at law generally. [L. ’69, 
p. 167, § 666; Cd. 81, § 724; 2 H. C., § 710.) 


CHAPTER XI. 
PROTECTION OF SURETIES. 


§ 974. Notice to Creditor to Institute Action. 


Any person bound as surety upon any contract in writing for the 
payment of money or the performance of any act, when the right of 
action has accrued, may require, by notice in writing, the creditor or 
obligee forthwith to institute an action upon the contract. [L. 54, p. 210, 
§ 426; Cd. 81, § 644; 2 H. C., § 756. 

See infra, § 9942 et seq., provisions for the release of sureties on official bonds. 

Cited in 6 Wash. 304; 10 Wash. 428; 11 
Wash. 5; 13 Wash. 332; 16 Wash. 551. 


Neglect of Creditor to Proceed Against 
Surety After Notice: See Remington’s Di- 
gest, Prin. & S., § 42. 


nonresidents, and it is not made to ap- 
pear that they have property in the state 
hable to attachment: Seattle Crockery Co. 
v. Haley, 6 Wash. 302, 33 Pae. 65). 36 
Am. St. Rep. 156. 


This section has no application to a 
case where the principals on the bond are 


A mere oral request upon the part of 
the Zurety to sue, and a Promise upon the 
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part of the creditor to comply, will not 
constitute a waiver of the notice in writ- 
ing required by this section, when it ap- 
pears that the demand for suit had been 
made some ten months before suit was 
actually brought by the creditor: Kit- 
tridge v. Stegmier, 11 Wash. 3, 39 Pac. 
242. 

The statute permitting sureties, in an 
action against them and their principals, 
to have the question of suretyship ad- 
judicated is not a limitation of their 
rights as existing before its enactment, 
but is intended as an additional and more 
complete remedy than existed under the 
common law: Denny v. Sayward, 10 Wash. 
422, 39 Pac. 119. 


Unreasonable delay in suing the prin- 
cipal at the request of a surety is not 
shown where notice to sue was given some 
time in February and a waiver of the 
notice was given on the 3d of the next 
month: Rotting v. Cleman, 20 Wash. 116, 
04 Pac. 935. 


Sureties cannot escape liability because 
of the failure of the obligee to inform 
them of the existence of a judgment held 
by him against the principal, nor because 
of a representation by the obligee that 
their responsibility as surcties would be 
merely nominal: Oregon Nat. Bank v. 
Gardner, 13 Wash. 154, 42 Pac. 545. 

NOTICE TO SUE.—If the payee for- 
bear suing after request in writing by 
surety, a3 provided in this section, such 
delay will operate to discharge the lia- 


§975. Surety Discharged. 
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bility: Harman v. Hale, 1 W. T. 422. A 
verbal request is insufficient: Id. Fraud- 
ulent conduct by payee which lulls the 
surety into groundless confidence und 
prevents him from obtaining indemnity is 
sufficient to discharge him: Id. 
EXTENSION OF TIM E.— If, after ma- 
turity of note, the holder thereof takes 
from the principals thereon a new note 
extending the time of payment of the 
debt, without the knowledge of the sure- 
ties, the latter are discharged: First Nat. 
Bank v. Harris, 7 Wash. 139, 34 Pac. 466. 


If a contract for the extension of time 
of payment of a promissory note executed 
by two principal makers and their sure- 
ties is made with one of the principals 
only, such contract is valid, s:.d if not 
assented to by the sureties, will result in 
their discharge: Warburton v. Ralph, 9 
Wash. 537, 38 Pac. 140. 


The request of a surety upon a promis- 
sory note that further time be granted 
him for payment will not estop him from 
claiming a discharge, when a contract for 
extension has been entered into with his 
principal without his knowledge or con- 
sent: Id. 

If a payee, at the time of extending the 
time of payment of a promissory note, re- 
serves his rights against sureties thereon, 
the extension will not operate as a dìs- 
charge, although the sureties may not 
have been notified: Boston Nat. Bank v. 
Jose, 10 Wash. 185, 38 Pac. 1026. 


If the creditor or obligee shall not proceed within a reasonable time 
to bring his action upon such contract, and prosecute the same to judg- 
ment and execution, the surety shall be discharged from all liability 


thereon. 
Cited in 13 Wash. 332; 16 Wash. 551. 


§ 976. Trial of Suretyship. 


L. 54, p. 210, § 427; Cd. 81, § 645; 2 H. C., 8 757.] 


When any action is brought against two or more defendants upon a 


contract, any one or more of the defendants being surety for the others, 
the surety may, upon a written complaint to the court, cause the question 
of securetyship to be tried and determined upon the issues made by the 
parties at the trial of the cause, or at any time before or after the trial, 
but such proceedings shall not affect the proceedings of the plaintitf. 


[L. 54, p. 210, § 427; Cd. 81, § 646; 2 H. C., § 758.) 


Cited in 13 Wash. 332; 18 Wash. 409; 
54 Wash. 68. 


Adjudication of Suretyship: See Rem- 
ington’s Digest, Prin. & S., $57; Denny v. 
Sayward, 10 Wash. 422, 39 Pac. 119; 
McKee v. Whitworth, 15 Wash. 536, 46 
Pac. 1045; Kirkland Land & Imp. Co. v. 
Jones. 18 Wash. 407, 51 Pac. 1043; First 
Nat. Bank v. Fowler, 54 Wash. 65, 102 


Pac. 1038; Empire State Surety Co. v. 
Ballou, 66 Wash. 76, 118 Pac. 923; Puget 
Sound Bridge ete. Co. v. Guardian Cas- 
ualty & Guar. Co., 90 Wash. 96, 155 Pac. 
771, 

Under this and the next section and 
section 3582, defining a person “pri- 
marily liable to be one who is absolutelv 
required to pay the same,” debtors who 
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are expressly made principal contractors3 
cannot avail themselves of the statute to 
determine equities between themselves, as 
against objection by the plaintiff: First 
Nat. Bank v. Fowler, 54 Wash. 65, 102 
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This section is not a limitation of the 
rights of sureties as existing before its 
enactment, but is intended as an addi- 
tional and more complete remedy than 
existed under the common law: Denny v. 


Pac. 1038. Sayward, 10 Wash. 422, 39 Pac. 119. 


§ 977. Order to Exhaust Principal’s Property. 


If the finding upon such issue be in favor of the surety, the court 
shall make an order directing the sheriff to levy the execution upon and 
first exhaust the property of the principal before a levy shall be made 
upon the property of the surety, and the clerk shall indorse a memo- 
randum of the order upon the execution. [L. ’54, p. 211, § 429; Cd. 81, 
§ 647; 2 H. C., § 759.) 


Cited in 13 Wash. 332; 54 Wash. 68. 


§ 978. Subrogation of Surety. 

When any defendant surety in a judgment or special bail or replevin 
[bail], or surety in a delivery bond or replevin bond, or any person being 
surety in any bond whatever, has been or shall be compelled to pay any 
judgment, or any part thereof, or shall make any payment which is 
applied upon such judgment by reason of such suretyship, or when any 
sheriff or other officer or other surety upon his official bond shall be 
compelled to pay any judgment, or any part thereof, by reason of any 
default of such officer, except for failing to pay over money collected, 
or for wasting property levied upon, the judgment shall not be discharged 
by such payment, but shall remain in force for the use of the bail, surety, 
officer, or other person making such payment, and after the plaintiff is 
paid, so much of the judgment as remains unsatisfied may be prosecuted 
to execution for his use. IL. 54, p. 211, § 430; Cd. 81, §648; 2 H. C., 
§ 760. ] 


Cited in 5 Wash. 696; 28 Wash. 34; 
74 Wash. 547. 


Right to Subrogation, in General: See 
Remington’s Digest, Subrog., 59 1—11. 


This section preserves to the surety not 
only the judgment, but also the benefit of 
any levy made on the judgment debtor’s 
property under an execution issued on the 
judgment: Murray v. Meade, 5 Wash. 693, 
696, 32 Pac. 780. 


When the subrogation of the surety on 
the bond under this section must be in 
severalty against the parties found liable: 


§ 979. Contribution Among Sureties. | 


Northern Pac. R. Co. v. Fidelity & De- 
posit Co., 74 Wash. 543, 134 Pac. 498. 


Subrogation of surety who pays judg- 
ment against principal. 68 L. R. A. 
520, 523, 528, 534, 572, 381. 

Payment of entire claim as condition 
of subrogation of surety. 9 A. L. 
R. 1600; 6 Ann. Cas. 204; Ann. Oas. 
1917C, 1183. 


Right of surety to subrogation on 
payment of debt due ereditor as 
alfected by fact of becoming surety 
for a consideration. Ann. Cas. 
1913A, 565; Ann. Cas. 1918E, 660. 


Any one of several judgment defendants, and any one of several 
replevin bail having paid and satisfied the plaintiff. shall have the remedy 
provided in the last section against the codefendants and cosureties to 
collect of them the ratable proportion each is equitably bound to pav. 
L. 54, p. 211, § 431; Cd. 81, § 649; 2 H. C., § 761.) 


As to right of surety to contribution 
from cosurety: See Remington’s Digest, 
Prin. & S., §§ 63, 64; Belond v. Guy, 20 


Wash. 160, 54 Pac. 995; Shoemake v. 


Stimson, 16 Wash. 1, 47 Pae. 218; Lind- 
blom v. Johnston, 92 Wash. 


171, 158 
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Pac. 972; Amalgamated Gold Mines Co. v. at request of cosurety for contribu- 
Ridgley, 100 Wazh. 99, 170 Pac. 355. tion to latter. 16 Ann. Cas. 856. 
Measure of contribution among sure- Running of statute of limitations 
ties who are bound in different against contribution between sure- 
amounts. 18 Ann. Cas. 853. ties. 15 Ann. Cas, 1030; Ann. Cas. 
8 i 1918E, 518; 18 L. R. A. (N. 8.) 
Liability of person becoming surety 585; 42 L. R. A. (N. 8.) 1131. 


§ 980. Surety shall not Suffer Judgment. 


No surety or his representative shall confess judgment or suffer 
Judgment by default in any case where he is notified that there is a valid 
defense, if the principal will enter himself defendant to the action and 
tender to the surety or his representatives good security to indemnify 
him, to be approved by the court. [L. 54, p. 211, § 432; Cd. 81, § 650; 
2 H. C., § 762.] 


§ 981. Provisions Extended to Heirs of Sureties. 
The foregoing provisions of this chapter shall extend to heirs, execu- 
tors, and administrators of deceased persons, but the provisions of section 


975, shall not operate against persons under legal disabilities. [L. 54, 
p. 211, § 483; Cd. 81, § 651; 2 H. C., § 763.] 


CHAPTER XII. 
DIVORCE AND ALIMONY. 


§ 982. Grounds for Divorce. 
Divorces may be granted by the superior court on application of the 
party injured, for the following causes: 

1. When the consent to the marriage of the party applying for the 
divorce was obtained by force or fraud, and there has been no subsequent 
voluntary cohabitation. 

2. For adultery on the part of the wife or of the husband, when un- 
forgiven, and the application is made within one year after it shall have 
come to the knowledge of the party applying for a divorce. 

3. Impotency. 

4. Abandonment for one year. 

5. Cruel treatment of either party by the other, or personal indignities 
rendering life burdensome. 

6. Habitual drunkenness of either party, or the neglect or refusal of 
the husband to make suitable provisions for his family. 

7. The imprisonment of either party in a state penal institution if 
complaint is filed during the term of such imprisonment. 

8. A divorce may be granted to either or both of the parties in all 
cases where they have heretofore lived or shall hereafter live separate 
and apart for a period of five consecutive years or more. In all such 
cases, the divorce may be granted on the application of either husband 
or wife, and either husband or wife shall be considered the injured party 
and the period of five years or more shall be computed from the time 
the separation took place. 

9. In case of incurable, chronic mania or dementia of either spouse 
having existed for five years or more, while under confinement by order 
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of a court of record, the court may, in its discretion, grant a divorce. 
[L. 21, p. 331, §1; Cf. L. 17, p. 353, §1; L. 54, p. 405, §1; Cd. 81, 


$ 2000; L. 86, p. 120, § 1; L. 91, p. 42, §1; 2 H. C., § 764. 


Cited in 7 Wash. 534; 15 Wash. 493; 
24 Wash. 140, 465; 32 Wash. 403; 38 Wash. 
492; 45 Wash. 186; 46 Wash. 672; 57 
Wash. 643, 644; 66 Wash. 228; 68 Wash. 
422, 423; 74 Wash. 671; 75 Wash. 390; 
95 Wash. 620; 97 Wash. 395, 478; 107 
Wash. 126, 133. 


GROUNDS: See Remington's Digest, 
Divorce, §§ 4—19. 


Grounds Existing at Time of Marriage: 
Stanlev v. Stanley, 24 Wash. 460, 64 Pac. 
732; Turner v. Turner, 82 Wash. 518, 144 
Pac. 689. 


Personal Infirmities and Conditions 
Arising After Marriage—Habitual Drunk- 
enness: Lee v. Lee, 3 Wash. 236, 28 Pac. 
355; Page v. Page, 48 Wash. 293, 86 Pac. 
382, 117 Am. St. Rep. 1054, 6 L. R. A. 
IN. S.) 914. 


—— Insanity or Other Mental Incom- 
petency: Hickman v. Hickman, 1 Wash. 
25/, 24 Pac. 445, 22 Am. St. Rep. 148. 


Cruelty: Lee v. Lee, 3 Wash. 236, 28 
Pac. 355; Scoland v. Scoland, 4 Wash. 
118, 29 Pac. 930; Denison v. Denison, 4 
Wash. 705, 30 Pac. 1100; Branschied v. 
Branschied, 27 Wash. 368, 67 Pac. 812; 
McAllister v. McAllister, 28 Wash. 613, 
69 Pac. 119; Markowski v. Markowski, 44 
Wazh. 594, 87 Pac. 914; Morris v. Morris, 
57 Wash. 465, 107 Pac. 186; Nordlund v. 
Nordlund, 97 Wash. 475, 166 Pac. 795, 
L. R. A. 1918A, 39. 


See, also, Stolze v. Stolze, 113 Wash. 
128, 193 Pac. 213. 


Inability to Live Together: McDougall 
v. McDougall, 5 Wash. 802, 32 Pac. 749; 
Colvin v. Colvin, 15 Wash. 490, 46 Pac. 
1029; Stanley v. Stanley, 24 Wash. 460, 
64 Pac, 732; Wheeler v. Wheeler. 38 
Wash. 491, 80 Pac. 762; Bickford v. Bick- 
ford, 57 Wash. 639, 107 Pac. 837; Pierce v. 
Pierce. 68 Wash. 415, 123 Pae. 598; 
Maloney v. Maloney, 83 Wash. 656, 145 
Pac. 631. 

Where a wife was quarrelsome and such 
incompatibility of temperament existed 
between the parties that they could no 
longer live together as husband and wife, 
the court properly granted a divorce to 
the husband: Freeburn v. Freeburn, 107 
Wash. 646, 182 Pac. 620. 


Indignities: Sullivan v. Sullivan, 52 
Wash. 160, 100 Pac. 321; Briggs v. 
Briggs, 56 Wash. 580, 106 Pac. 126; Bloom 
v. Bloom, 57 Wash. 23, 106 Pac. 197, 135 
Am. St. Rep. 965; Sabot v. Sabot, 97 
Wash. 395, 166 Pac. 624. 

Failure to Support: Swain v. Swain, 45 
Wash. J84, 87 Pac. 1126; Seigmund v. 
Seigmund, 46 Wash, 572, 90 Pac. 913; 


Garland v. Garland, 66 Wash. 226, 119 
Pac. 386; Merriman v. Merriman, 75 
Wash. 389, 135 Pac. 1058. 


Where abandonment had existed for 
more than a year and the husband had 
failed to support the wife for a length of 
time which indicated a settled purpose to 
disregard his duty, it is error to refuse 
the wife a divorce: Barnhart v. Barnhart, 
109 Wash. 110, 186 Pae. 267. 


Desertion: Clemans v. Western, 39 
Wash. 290, 81 Pac. 824; Lamere v. La- 
mere, 41 Wash. 475, 84 Paec. 26; Buell 
v. Buell, 42 Wash. 277, 84 Pac. 821; 
Patterson v. Patterson, 45 Wash. 296, 88 
Pac. 196; Maloney v. Maloney, 83 Wash. 
656, 145 Pac. 631; Appleton v. Appleton, 
97 Wah. 199, 166 Pac. 61. 


In a husband’s action for divorce, after 
decree for separate maintenance for his 
fault, his mere word is not suficient to 
sustain the burden of proof that his offer 
to resume relations was made in good 
faith and not for the purpose of laying 
a foundation for his divorce action, where 
there was direct conflict in the testimony: 
Appleton v. Appleton, 107 Wash. 280, 181 
Pac. 861. 


Causes Deemed by Court Sufficient: Col- 
vin v. Colvin, 15 Wash. 490, 46 Pac. 1029; 
Poler v. Poler, 32 Wash. 400, 73 Pac. 372; 
Johnsen v. John3en, 78 Wash. 423, 139 
Pac. 189, 1200. ä 

PARTIES, PROCESS AND INCIDEN. 
TAL PROCEEDINGS: See Remington’s 
Digest, Divorce, §§ 18—21. 


Process or Notice—Service of Publica- 
tion: Goore v. Goore, 24 Wask. 139, 63 
Pac. 1092. 

Appearance: Ferry v. Ferry, 9 Wash. 
239, 37 Pac. 431. 

Abatement on Death of Party: Dwyer 
v. Nolan, 40 Wash. 459, 82 Pae. 746, 
111 Am. St. Rep. 919, 5 Ann. Cas. 890, 
1 L. R. A. (N. S.) 551; Masterson v. 
Ogden, 78 'Wash. 644, 139 Pac, 654, Ann. 
Cas. 1914D, 885. 

Pleading—Oonplaint: See Remington’s 
Digest, Divorce, §§ 22—25. Residence of 
parties: Luce v. Luce, 15 Wash. 008, 47 
Pac. 21; Ramsdell v. Ramsdell, 47 Wash. 
444, 92 Pac. 278. Grounds for divorce: 
Denison v. Denison, 4 Wash. 705, 30 Pac. 
1100; Burdick v. Burdick, 7 Wash. 533, 35 
Pac. 415; Stanley v. Stanley, 24 Wash. 
460, 64 Pac. 732; McAlister v. McAlister, 
28 Wash. 613, 69 Pac. 119; Branscheid v. 
Branscheid, 27 Wash. 368, 67 Pac. 812; 
Page v. Page, 43 Wash. 293, 86 Pac. 582, 
117 Am. St. Rep. 1054; 6 L. R. A. (N. S.) 
914; Sortore v. Sortore, 70 Wash. 410, 126 
Pac. 915; Glenn v. Glenn, 84 Wash. 215, 
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146 Pac. 619; Appleton v. Appleton, 97 
Wash. 199, 166 Pac. 6l. 

Answer—Form and Requisites in Gen- 
eral: Lee v. Lee, 3 Wash. 236, 28 Pac. 
355. 

Replication or Reply: Potter v. Potter, 
45 Wash. 401, 88 Pac. 625. 


Supplemental Pleadings: Scoland v. Sco- 
land, 4 Wash. 118, 29 Paec. 930. 


Issues, Proof and Variance: See Rem- 
ington’s Digest, Divorce, §§ 27, 28; Bran- 
scheid v. Branscheid, 27 Wash. 368, 67 
Pac. 812; Burdick v. Burdick, 7 Wash. 
533, 35 Pac. 415. 

EVIDENCE: See Remington’s Digest, 
Divorce, §§ 29—39. : 

Presumptions: Denison xv. * 4 
Wash. 705, 30 Pac. 1100. 


Admissibility—In General: Poler v. 
Poler, 32 Wash. 400, 73 Pac. 372. 
Oonduct Incompatible With Con- 
jugal Relation: Lee v. Lee, 3 Wash. 236, 
28 Pac. 355. 


Weight and Sufficiency of Evidence— 
Marriage: Summerville v. Summerville, 31 
Wash. 411, 72 Pac. 84. 


Residence: Van Alstine v. Van 
Alstine, 23 Wash. 310, 63 Pac. 243; Sum- 
merville v. Summerville, 31 Wash. 411, 
72 Pac. S4. 

Testimony of Parties and Cor- 
roboration: Lee v. Lee, 3 Wash. 236, 28 
Pac. 355; McAllister v. McAllister, 28 
Wash. 613, 69 Pac. 119; Page v. Page, 
43 Wash. 293, 86 Pac. 582, 117 Am. St. 
Rep. 1054, 6 L. R. A. (N. 8.) 914. 


Adultery: Denison v. Denison, 4 
Wash. 705, 30 Je 1100; Gust v. Gust, 
70 Wash. 695, 127 Pac. 292. 


Cruelty or Other IIl-treatment: 
Lee v. Lee, 3 Wash. 236, 28 Pac. 355; 
Luce v. Luce, 15 Wash. 608, 47 Pac. 21; 
O'Sullivan v. O'Sullivan, 35 Wash. 481, 77 
Pac. 806; Guerin v. Guerin, 45 Wash. 486, 
88 Pac. 928; Sullivan v. Sullivan, 52 
Wash. 160, 100 Pac. 321; Wilhelm v. Wil- 
helm, 57 Wash. 157, 106 Pac. 627; Taylor 
v. Taylor, 59 Wash. 306, 109 Pac. 1019; 
Gould v. Gould, 63 Wash. 484, 115 Pac. 
1041: Gibson v. Gibson, 67 Wash. 474, 
122 Pac. 15; Ellis v. Ellis, 77 Wash. 247, 
137 Pac. 453; Johnsen v. Johnsen, 78 
Wash. 423, 139 Pac. 189, 1200; Averbuch 
v. Averbuch, 80 Wash. 257, 141 Pac. 791, 
Ann. Cas. 1916B, 873; Willson v. Willson, 
R4 Wash. 240, 146 Pac. 615; Hilleware v. 
Hilleware, 92 Wash. 99, 158 Pac. 999; 
Stolz v. Stolz, 96 Wash. 227, 164 Pac. 920. 

See, also, Stclze v. Stolze, 113 Wash. 
128, 193 Pac. 213. 


It 18 error to refuse a divorce to a wife 
on the ground of cruel treatment where 
it is undisputed that the husband did not 
go anywhere with her, spent his evenings 
with friends and refused to talk to her. 
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adopting a course of studied indifference 
for six months to such an extent as to 
constitute cruel treatment: Kreplin v. 
Kreplin, 110 Wash. 135, 188 Pac. 14. 


Failure to Support or Other Neg- 
lect: Page v. Page, 43 Wash. 293, 86 Pac. 
582, 117 Am. St. Rep. 1054, 6 L. R. A. 
(N. S.) 914; Potts v. Potts, 81 Wash. 27, 
142 Pac. 448; Snyder v. Snyder, 95 Wash. 
619, 164 Pac. 209. 


—— Temper, Acts or Conduct Incom- 
patible With Conjugal Relation: Stanley 
v. Stanley, 24 Wash. 460, 64 Pac. 732; 
Pierce v. Pierce, 68 Wash. 415, 123 Pac. 
598; Spute v. Spute, 74 Wash. 665, 134 
Pac. 175; Glenn v. Glenn, 84 Wash. 215, 
146 Pac. 619. 


Recriminatory Charges: Denison v. 
Denison, 4 Wash. 705, 30 Pac. 1100; 
Long v. Long, 38 Wash. 18, 8) Pac. 432; 
Rogers v. Rogers, 81 Wash. 502, 142 Pac. 
1150; Glenn v. Glenn, 84 Wash. 215, 146 
Pac. 619; Nordlund v. Nordlund, 97 Wash. 
475, 166 Pac. 795, L. R. A. 19184, 59. 


For text treatment of “Divorce,” see 
9 R. C. L. 232. 


What constitutes duress for which 


marriage may be annulled. 27 L. 
R. A. (N. S.) 803. 
Impotency as ground for divorce. 


Ann. Cas. 1913 A, 128. 


Desertion as affected by element of 
remonstrance or resistance. 3 A. L. 
R. 303. 


Wife's refusal to follow husband to 
new domicile as desertion. 5 Ann. 
Cas. 852. 


Insanity as affecting divorce for 
desertion, living apart, or nonsup- 
port. 4 A. L. R. 1333. 

Driving innocent spouse from home 
as constituting desertion. 21 Ann. 
Cas. 280. 


Desertion as affected by intimations 
of a possible consent to the re- 
newal of marital relations in the 
future. 12 A. L. R. 1391. 


Habits or course of conduct of spouse 
as cruelty warranting divorce, Ann. 
Cas. 1918B, 480, 500. 


Abuse by relatives of other spouse 
as cruelty constituting ground for 
divorce. 3 A. L. R. 803; Ann. Cas. 
19148, 633; Ann. Cas. 1916 E, 209. 

Refusal of marital intercoursé as 


cruelty, 12 Ann. Cas. 547; L. R. 
A. 1915B, 772. 


Concealment of unchastity or prior 


marriage as ground for divorce. 
Ann. Cas. 1914C, 1291. 


Venereal disease as ground for divorce 


or separation. A. L. B. 1016; 8 
A. L. R. 1540. 
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Concealment of pregnancy as ground 
for divorce. 13 A. L. R. 1435. 
Drunkenness as ground for divorce. 
7 Cas, 19120, 655; 34 L. R. A. 

449. 


Conviction and sentence as ground 
for divorce. 31 L. R. A. 515. 


Insanity as a ground for divorce. 
34 L. R. A. 161; 39 L. R. A. 264. 


§ 982-1. Nonsupport—Stay of Proceedings Pending Prosecution. 

When, in the opinion of the court, the previous or present conduct 
of either of the parties to a divorce action shows a probable violation 
of any of the criminal laws of the state relative to nonsupport, he may 
in his discretion, refuse to grant an interlocutory order until the suspected 


party is prosecuted and finally found guilty or innocent. 


§ 1.) 
§ 983. Annulment of Marriage. 


[L. 21, p. 332, 


When there is any doubt as to the facts rendering a marriage void, 
either party may apply for, and on proof obtain, a decree of nullity of 


marriage. 
2 H. C., §765.] 


cited in 50 Wash. 216; 70 Wash. 413; 
104 Wash. 229; 111 Wash. 290. 


Under this section a divorced woman 
who remarries within six months may 
maintain the action where she did not 
know that the marriage was illegal, and 
was less in the wrong than the husband, 
who knew the facts as to the divorce: 
Sortore v. Sortore, 70 Wash. 410, 126 Pac. 
915. 

The statute providing for summons by 
publieation against nonresidents in actions 
for divorce authorizes such summons in 
actions for annulment of the marriage, 
the legislature having invariably treated 
the two actions as belonging to one sub- 


§ 984. Resident may Apply. 


[Cf. L. 54, p. 406, §2; Cd. 81, § 2001; L. 91, p. 42, §2; 


ject and established the same practice 
in both; and a legislative act treating of 
the same together does not embrace more 
than one subject, annulment being ger- 
mane to a title which referred only to 
divorce: Piper v. Piper, 46 Wash. 671, 91 
Pac. 189. 


Where it appears that a woman entered 
into a contract of marriage in good faith 
without knowledge that the man was in- 
competent by reason of having another 
wife, the court has power to annul the 
marriage without regard to the form of 
action commenced by her for redress: 
Buckley v. Buckley, 50 Wash. 213, 96 
Pac. 1079, 126 Am. St. Rep. 900. 


Any person who has been a resident of the state for one year may 
file his or her complaint for a divorce or decree of nullity of marriage, 
under oath, in the superior court of the county where he or she may 


reside, and like proceedings shall be had thereon as in civil cases. 


[L. 54, 


p. 406, 8 3; Cd. 81, § 2002; 2 H. C., § 766. | 


Cited in 7 Wash. 534; 14 Wash. 116; 23 
Wash. 311; 30 Wash. 640; 46 Wash. 672; 
50 Wash. 216; 55 Wash. 349; 69 Wash. 
132; 87 Wash. 152. 

This section has no application to ac- 
tions for separate maintenance: State ex 
rel. Lloyd v. Superior Court, 55 Wash. 
347, 104 Pac. 771, 25 L. R. A. (N. S.) 
387. 


Verification of Pleadings: See Reming- 


ton’s Digest. Divorce, § 26; Burdick v. 


Burdick, 7 Wash. 533, 35 Pac. 415. 


JURISDICTION AND VENUE—Juris- 
diction of Cause of Action—Domicile or 


Residence of Parties: See Remington’s Di- 
gest, Divorce, § 16; Prouty v. Prouty, 4 
Wash. 174, 29 Pac. 1049; Luce v. Luce, 
15 Wash. 608, 47 Pac. 21; Van Alstine v. 
Van Alstine, 23 Wash. 310, 63 Pac. 243; 
Dormitzer v. German Sav. & Loan Soc., 
23 Wash. 132, 62 Pac. 862; Kane v. Kane, 
35 Wash. 517, 77 Pac. 542; Hill v. Hill, 
87 Wash. 150, 151 Pac. 268. 


Venue: See Remington's Digest, Divorce, 
$ 17; Pfueller v. Superior Court, 14 Wash. 
115, 44 Pae. 123; Bachelor v. Bachelor, 
30 Wash. 639, 71 Pac. 193; State ex rel. 
Clark v. Neal, 19 Wash. 642, 54 Pac. 31; 
Kane v. Kane, 35 Wash. 517, 77 Pac. 842. 
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§ 985. Proof Required. 
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When the defendant does not answer, or, answering, admits the alle- 
gations in the complaint, the court shall require proof before granting a 


divorce or a decree of nullity. 
§ 767. 
Cited in 23 Wash. 312; 46 Wash. 672, 


L. 54, p. 406, § 4; Cd. 81, § 2003; 2 H. C., 


§ 986. Defendant may File Cross- complaint. 
The defendant may, in addition to his or her answer, file [a] cross- 
complaint for divorce, and the court may, in such case, grant a divorce, 


if any, in favor of either party, or as an [on] application of both. 


IL. 54, 


p. 406, §5; Cd. 81, § 2004; 2 H. C., § 768.] 


Cited in 23 Wash. 312; 34 Wash. 646. 


DEFENSES: See Remington’s Digest, 
Divorce, 58 11—15. 


Provocation: Scoland v. Scoland, 4 
Wash. 118, 29 Pac. 930; Blurock v. Blu- 
rock, 4 Wash. 495, 30 Pac. 637; Richard- 
son v. Richardson, 36 Wash. 272, 78 Pac. 
920. 


Condonation — Acts Constituting Con- 
danation: Denison v. Denison, 4 Wash. 
705, 30 Pac. 1100; Briggs v. Briggs, 56 
Wash. 580, 106 Pac. 126; Egber3 v. Eg- 
bers, 79 Wash. 72, 139 Pac. 767; Rogers 
v. Rogers, 81 Wash. 502, 142 Pac. 1150. 

The fact of living with her husband 
until she brought suit for divorce does 
not operate as a condonation of conduct 
amounting to cruelty which consisted of 
a series of acts and continued course of 


conduct: Quient v. Quient, 105 Wash. 
315, 177 Pac. 779. 
Revival of Offenses Condoned: 


Denison v. Denison, 4 Wash. 705, 30 Pac. 
1100; Cozard v. Cozard, 48 Wash. 124, 92 
Pac. 935. 

Recrimination—In General: Denison v. 
Denison, 4 Wash. 705, 30 Pac. 1100. 

See, also, McMillan v. McMillan, 113 
Wash. 250, 193 Pac. 673. 

— — Grounds: Denison v. Denison, 4 
Wash. 705, 30 Pac. 1100. 

Cross-complaint: See Remington’s Di- 


gest, Divorce, § 23-1; Powell v. Powell, 
66 Wash. 561, 119 Pac. 1119. 


In an action for divorce, affirmative re- 
lief may be granted on a cros3-complaint 
for separate maintenance, as arising out 
of or relating to the subject matter of 
the original action: Larson v. Larson, 
106 Wash. 305, 179 Pac. 841. 


Condonation of matrimonial offense 
without cohabitation as a defense: 
6 A. L. R. 1157. 


Condonation as a defense to divorce 
action. 13 Ann. Cas. 216; Ann. 
Cas. 1912C, 3; Amn. Cas. 1918A, 
651; 5 L. B A. (N. 8.) 729; 23 
L. R. A. (N. 8.) 240; 39 L. R. A. 
(N. 8.) 1121, 1126. 


Condonation of cruel treatment as 
defense in divorce action. 14 A. L. 
R. 931. 


Right of recrimination a3 affected by 
comparative gravity of offenses. 
6 Ann. Cas. 171; Ann. Cas. 19174A, 
177. 


Subsequent adultery as recriminatory 
defense to desertion or cruelty. 
L. B. A. 1915E, 972. 


Desertion or cruelty as recriminatory 
defense to subsequent adultery. 39 
L. R. A. (N. B.) 1135. | 

Collusion as bar to divorce. 2 A. L. 
R. 699; 10 Ann. Cas. 819; Ann. 
Cas. 1915C, 80. 


9987. Both Parties Deemed Applying. 


Both parties shall be considered as applying for a divorce when the 
complaints of both are filed in the same action, and when the defendant, 


by his or her cross-complaint, also applies for divorce. 


[Cf. L. 54, p. 406, 


$6; Od. 81, § 2005; L. 91, p. 42, §3; 2 H. C., 8 769.] 


‘Where both parties sustained their case, 
it is immaterial to which party the court 
granted the divorce as the less blame- 


worthy of the two: Weidert v. Weidert, 
106 Wash. 410, 180 Pac. 135. 


§ 988. Interlocutory Orders—Powers of Court—Appeal Within Ninety 


Days. 


Pending the action for the divorce, the court, or judge thereof, may 
make, and by attachment enforce, such orders for the disposition of the 
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persons, property and children of the parties as may be deemed right and 
proper, and such orders relative to the expenses of such action as will 
insure to the wife an efficient preparation of her case, and a fair and 
impartial trial thereof; at the conclusion of the trial the court must make 
and file findings of fact and conclusions of law. If it determines that 
no divorce shall be granted final judgment must thereupon be entered 
accordingly. If, however, the court determines that either party, or both, 
is entitled to a divorce an interlocutory order must be entered accord- 
ingly, declaring that the party in whose favor the court decides is entitled 
to a decree of divorce as hereinafter provided; which order shall also 
make all necessary provisions as to alimony, costs, care, custody, support 
and education of children and custody, management and division of prop- 
erty, which order as to the custody, management and division of property 
shall be final and conclusive upon the parties subject only to the right 
of appeal; but in no case shall such interlocutory order be considered or 
construed to have the effect of dissolving the marriage of the parties to 
the action, or of granting a divorce, until final judgment is entered: 
Provided, that the court shall, at all times, have the power to grant any 
and all restraining orders that may be necessary to protect the parties 
and secure justice. Appeals may be taken from such interlocutory order 
within ninety days after its entry. [L. 21, p. 332, §2. Cf. L. 54, p. 406, 
§7; Cd. 81, § 2006; L. 91, p. 43, § 4; 2 H. C., 8770. 

Cited in 4 Wash. 182; 21 Wash. 199; Grounds and Amount: See Remington's 
22 Wash. 264; 42 Wash. 596; 47 Wash. Digest, Divorce, $§ 62-1, 62-2; Holcomb v. 
318; 49 Wash. 499, 501, 505; 55 Wash. 95, Holcomb, 49 Wash. 498, 95 Pac. 1091; 


3783 58 Wash. 99; 65 Wash. 311; 67 Sullivan v. Sullivan, 49 Wash. 508, 95 
Wash. 478; 69 Wash. 282; 74 Wash. 285; Pac. 1095. 


83 Wash. 673; 93 Wash. 351; 103 Wash. Allowance for Counsel Fees and Ex- 


571; 105 Wash. 401, 497, 499; 106 Wash. 
306. 

FEES AND COSTS — Counsel Fees 
and Expenses of Wife: See Reming- 


ton’s Digest, Divorce, §56; Trumble 
v. Trumble, 26 Wash. 133, 66 Pac. 
124; Hillman v. Hillman, 42 Wash. 


595, 85 Pac. 61, 114 Am. St. Rep. 135; 
Pringle v. Pringle, 55 Wash. 93, 104 Pac. 
135; Sullivan v. Sullivan, 52 Wash. 160, 
100 Pac. 321; Van Gelder v. Van Gelder, 
61 Wash. 146, 112 Pac. 86; Jones v. 
Jones, 72 Wash. 517, 130 Pac. 1125; 
Pierce v. Pierce, 68 Wash. 415, 123 Pac. 
598; Powell v. Powell, 66 Wash. 561, 119 
Pac. 1119; Gallagher V. Gallagher, 65 
Wash. 310, 118 Pac. 4. 


Fees and Oosts, Rights of Attorneys on 
Settlement: Yoder v. Yoder, 105 Wash. 
491, 178 Pac. 474, 3 A. L. R. 1104. 

Payment and Remedies for Collection of 
Costs—Liabilities of Husband or Wife: 
Sce Remington’s Digest, Divorce, $ 56-1; 
Humphries v. Cooper, 55 Wash. 376, 104 
Pac. 606, 133 Am. St. Rep. 1036. 


Temporary Alimony — Application and 
Proceedings Thereon: See Remington’s Di- 
gest, Divorce, § 62; State ex rel. Clark v. 
Neal, 19 Wash. 642, 54 Pac. 31; Gust v. 
Gust, 69 Wash. 220, 124 Pac. 504; (re- 
versed on rehearing): Griffith v. Griffith, 
71 Wash. 56, 127 Pac. 585. 


penses—Nature and Right in General: 
See Remington’s Digest, Divorce, § 63; 
Prouty v. Prouty, 4 Wash. 174, 29 Pace. 
1049; Willey v. Willey, 22 Wash. 115, 
60 Pac, 145, 79 Am. St. Rep. 923; 
Trumble v. Trumble, 26 Wash. 133, 66 
Pac. 124; Sullivan v. Sullivan, 49 Wash. 
508, 95 Pac. 1095; Gust v. Gust, 78 Wash. 
414, 139 Pac, 228; Gibson v. Gibson, 67 
Wash. 474, 122 Pac. 15; Griffith v. Griffith, 
74 Wash. 284, 133 Pac. 443. 


This section reats the matter of allow- 
ances for attorney’s fees and suit money 
in an action for divorce wholly in the 
discretion of the court, which will not be 
disturbed in the absence of abuse: Fitz- 
patrick v. Fitzpatrick, 105 Wash. 394, 
177 Pace. 790. 


Proceedings for: See Remington’s Di- 
gest, Divorce, §§ 64—67-1. 
Condition of Cause: Thorndike v. 
Thorndike, 1 W. T. 175. 
Defenses and Objections: Bachelor 
v. Bachelor, 30 Wash. 203, 70 Pac. 491; 
Dilatush v. Dilatush, 102 Wash. 504, 173 
Pac. 431. 


Application and Proceedings There- 
on: State ex rel. Trumbull v. Sachs, 3 
Wash. 371, 28 Pac. 540. 


Amount: Madison v. Madison, 1 
W. T. 60; Thorndike v. Thorndike, 1 W. 
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T. 175; Colvin v. Colvin, 15 Wash. 490, 
46 Pac. 1029; Willey v. Willey, 22 Wash. 
115, 60 Paec. 145, 79 Am. St. Rep. 923; 
Holcomb v. Holcomb, 49 Wash. 498, 95 
Pac. 1091; Sullivan v. Sullivan, 49 Wash. 
508, 95 Pac. 1095; State ex rel. Arthur v. 
Superior Court, 58 Wash. 97, 107 Pac. 
876; Willson v. Willson, 84 Wash. 240, 
147 Pac. 1137; State ex rel. Clark v. 
Superior Court, 90 Wash. 80, 155 Pac. 
398; Dober v. Dober, 103 Wash. 283, 174 
Pac. 14. 


See, also, Yoder v. Yoder, 105 Wash. 
491, 178 Pac. 474, 3 L. R. A. 1104; Pierce 
v. Pierce, 107 Wash. 125, 181 Pac. 24; 
Curtis v. Curtis, 110 Wash. 644, 188 
Pac. 771; Brewster v. Brewster, 113 Wash. 
551, 194 Pac. 542. 


—— Modification, Vacation or Setting 
Aside of Order: State ex rel. Arthur v. 
Superior Court, 58 Wash. 97, 107 Pac. 
876; Dolby v. Dolby, 93 Wash. 350, 160 
Pac. 950. 

Appeal: See Remington’s Digest, Di- 
vorce, § 93; Cave, In re, 26 Wash. 213, 66 
Pac. 425, 90 Am. St. Rep. 736; Mc- 
Allister v. McAllister, 28 Wash. 613, 69 
Pac. 119; Mahneke v. Mahncke, 43 Wash. 
425, 86 Pac. 645; Cain v. Cain, 90 Wash. 
402, 156 Pac. 403. 


Effect of Appeal: See Remington’s Di- 
gest, Divorce, § 94; State ex rel. Holcomb 
v. Yakey, 48 Wash. 419, 93 Pac. 928; 
(reversed on rehearing): Griffith v. Grif- 
fith, 71 Wash. 56, 127 Pac. 585; Lewis v. 
Lewis, 83 Wash. 671, 145 Pac. 980. 


§ 988-1. Final Decree of Divorce. 
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Liability on Stay Bond: See Rem- 
ington’s Digest, Divorce, § 94-1; Surry v. 
Surry, 84 Wash. 269, 146 Pac. 613. 


Costs: See Remington’s Digest, Divorce, 
§95; Lee v. Lee, 3 Wash. 236, 28 Pac. 
355. 

Enforcement of Order or Decree—Strik- 
ing Out Answer on Nonpayment: See 
Remington’s Digest, Divorce, § 85; Bach- 
elor v. Bachelor, 30 Wash. 639, 71 Pae. 
193; State ex rel. Crombie v. Superior 
Court, 85 Wash. 607, 148 Pac. 882, L. 
B. A. 1915E, 567. 


Liability of husband for counsel fees 
incurred by wife in divorce action. 
15 Ann. Cas. 21; Ann. Cas. 19174A, 


689, 702; 24 L. R. A. 629. 


Power of court to allow attorney's 
fees in divorce action after recon- 
ciliation of parties. Ann. Cas. 
1913A, 798; 36 L. R. A. (N. 8.) 
1001. 


Earning capacity of husband as 
basis for determining alimony 
pendente lite. 6 A. L. R. 192. 


Power to issue writ of ne exeat 
to prevent decree for alimony 
from becoming ineffective. 8 A. 
L. R. 327. 

Right to impose fine for failure to 
pay alimony. 14 A. L. R. 717. 


Right to counsel fees upon applica- 
tion to increase or decrease ali— 
mony after divorce. 14 A. L. R. 
613. 


At any time after six months have expired, after the entry of such 


interlocutory order, and upon the conclusion of an appeal, if taken there- 
from, the court, on motion of either party, shall confirm such order and 
enter a final judgment granting an absolute divorce, from which no 
appeal shall he. [L. 21, p. 333, §2.] 


§ 989. Decree—Disposition of Property. 


In granting a divorce, the court shall also make such disposition of 
the property of the parties as shall appear just and equitable, having 
regard to the respective merits of the parties, and to the condition in 
which they will be left by such divorce, and to the party through whom 
the property was acquired, and to the burdens imposed upon it for the 
benefit of the children, and shall make provision for the guardianship, 
custody, and support and education of the minor children of such mar- 
riage. [Cf. L. 54, p. 406, §8; Cd. 81, § 2007; L. 91, p. 43, §5; 2 H. C., 
§ 771.] 


Cited in 2 Wash. 419, 443; 21 Wash. 32, 
200; 26 Wash. 217; 27 Wash. 371; 34 
Wash. 237; 36 Wash. 278; 38 Wash. 606; 
43 Wash. 424, 426; 46 Wash. 465; 47 
Wash. 201; 49 Wash. 499, 501; 50 Wash. 
216, 223, 224. 302; 63 Wash. 127; 67 Wash. 
689; 69 Wash. 132, 282; 75 Wash. 190; 
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77 Wash. 135, 137; 78 Wash. 421: 84 Wash. 
4; 105 Wash. 397; 106 Wash. 306, 318. 
Scope and Extent of Rellef—Absolute 
Divorce: See Remington’s Digest, Divorce, 
$ 44; Smith’s Estate, In re, 4 Wash. 702, 
30 Pac. 1059, 17 L. R. A. 573; McDonall 
v. MeDonall, 95 Wash. 553, 164 Pac. 204. 
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Amendment, Correction or Modification: 
See Remington’s Digest, Divorce, § 40; 
State ex rel. Tufton v. Superior Court, 
46 Wash. 395, 90 Pac. 258; State ex rel. 
Jones v. Superior Court, 78 Wash. 372, 
139 Pae. 42. 


Vacating or Setting Aside: See Reming- 
ton’s Digest. Divorce, 88 45, 47—49. 

By Default or Pro Confesso—Opening 
or Setting Aside: McCord v. MeCord, 24 
Wash. 529, 64 Pac. 74S; Metler v. Metler, 
32 Wash. 494, 73 Pac. 335; Tausick v. 
Tausick, 52 Wash. 301, 100 Pae. 757; 
Chaney v. Chaney, 56 Wash. 145, 105 Pac. 
229. 

Vacating—In General: Dwyer v. Nolan, 
40 Wash. 459, 82 Pac. 746. 111 Am. St. 
Rep. 919, 5 Ann. Cas. 890, 1 L. R. A. 
(N. S.) 551; Seammon v. Scammon, 66 
Wash. 217, 119 Pac. 383; Hendrix v. 
Hendrix, 101 Wash. 535, 172 Pac. 819. 


Fraud or Collusion: McDonald v. 
McDonald. 34 Wash. 293, 75 Pac. 865; 
State ex rel. Weidert v. Superior Court, 
36 Wash. 81, 78 Pac. 198; Tausick v. 
Tausick, 52 Wash. 301, 100 Pae. 757; 
Graham v. Graham, 54 Wash. 70, 102 Pac. 
$91, 18 Ann. Cas, 999, L. R. A. 1917B, 
405; Chanev v. Chaney, 56 Wasa. 145, 105 
Pac, 229: Robinson v. Robinzon, 77 Wash. 
663. 138 Pac. 288, 51 L. R. A. (N. S.) 
534; Anderson v. Anderson, 97 Wash. 2902, 
166 Pac. 60. 


See, also, Howell v. Dunning, 109 Wash. 
591, 187 Pac. 365, 188 Pac. 30. 


Estoppel to Attack Decree: Ferry v. 
Ferry, 9 Wash. 239, 37 Pac. 431; Peyton 
v. Peyton, 28 Wash. 278, 68 Pac. 757; 
Eckert v. Smitt, 60 Wash. 23, 110 Pac. 
635. 

Actions to Vacate or Set Aside: Turner 
v. Turner, 33 Wazh. 118, 74 Pac. 55; Win- 
stone v. Winstone, 49 Wash. 272, 82 Pac. 
268; Dwyer v. Nolan, 40 Wash. 459, 82 
Pac. 746, 111 Am. St. Rep. 919, 5 Ann. 
Cas. 890, 1 L. R. A. (N. S.) 551; Tausick 
v. Tausick, 52 Wash. 301, 100 Pac. 797; 
Faulkner v. Faulkner, 90 Wash. 74, 155 
Pac. 404; Cooper v. Cooper, 92 Wash. 87, 
158 Pac. 1007; Anderson v. Anderson, 97 
Wash. 202, 166 Pac. 60. 

Conclusiveness: See Remington's Digest, 
Divorce, §§50, 50-1. Collateral attack: 
Peyton v. Peyton, 28 Wash. 278, 68 
Pac. 757; Hicks v. Hicks, 69 Wash. 627, 
125 Pae. 945; Appleton v. Appleton, 97 
Wash. 199, 166 Pac. 61. Merger and bar 
of causes of action and defenses: Stay 
v. Stay, 54 Wash. 534, 102 Pac. 420; 
Stay v. Stay, 59 Wash. 651, 110 Pac. 540; 
Schultz v. Christopher, 65 Wash. 496, 
118 Pac. 629, 38 L. R. A. (N. S.) 780. 

See, also, Hilleware v. Hilleware, 104 
Wash. 361, 176 Pac. 330; Fullington v. 
Fullington, 106 Wash. 239, 179 Pae. 843. 

The denial of a divoree to a husband 
upon the ground that he was at fault and 
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had caused the separation is conclusive 
and a bar to a second action by him upon 
the ground of estrangement and inability 
to live together: Pierce v. Pierce, 107 
Wash. 125, 181 Pac. 24. 

ALIMONY, ALLOWANCES AND DIS- 
POSITION OF PROPERTY—Power to 
Make Allowance or Award: Sec Reming- 
ton’s Digest, Divorce, 357; Cave, In re, 
26 Wash. 213, 66 Pac. 425, 90 Am. St. 
Rep. 736. 


Jurisdiction of Person and Property: 
See Remington’s Digest, Divorce, § 58; 
Carney v. Simpson, 15 Wash. 227, 46 
Pac. 233; State ex rel. Smith v. McClin- 
ton, 17 Wash. 45, 48 Pac. 740; Griffith v. 
Griffith, 71 Wash. 56, 127 Pae. 585. 

See, also, Stolze v. Stolze, 113 Wash. 
128, 193 Pac. 213. 


In an action brought by the wife for 
separate maintenance, the court has juris- 
diction to determine the status of their 
ieul estate, under this section: Branscheid 
v. Branscheid, 27 Wash. 368, 67 Pac. 812. 


In an action for the annulment of a 
marriage entered into in good faith by 
the woman without knowledge that the 
defendant had another wife, the court had 
jurisdiction to dispose of the property 
as in the case of a divorce, under this 
section: Buckley v. Buckley, 50 Wash. 
213, 96 Pac. 1079, 126 Am. St. Rep. 900. 


Sufficiency of Service of Process or 
Appearance: See Remington's Digest, Di- 
vorce, $959; Philbrick v. Andrews, 8 
Wash. 7, 35 Pac. 358; Goore v. Goore, 24 
Wash. 139, 63 Pac. 1092. 

Sufficiency of Allegations and Prayers 
in Pleadings: See Remington’s Digest, Di- 
vorce, § 60; Philbrick v. Andrews, 8 
Wash. 7, 35 Pac. 358; Goore v. Goore, 24 
Wash, 139, 63 Pac. 1092; Cave, In re, 26 
Wash. 213, 66 Pac. 425, 90 Am. St. Rep. 
136; Ambrose v. Moore, 46 Wash. 463, 90 
Pac. 588, 11 L. R. A. (N. S.) 103; Car- 
penter v. Brackett, 57 Wash. 460, 107 
Pac. 359. 


Permanent Alimony—Nature and Right 
in General: See Remington's Digest, 
Divorce, § 68; Cave, In re, 26 Wash. 213, 
66 Pac. 425, 90 Am. St. Rep. 736; Her- 
rett v. Herrett, 80 Wash. 474, 141 Pac. 
1158; Spute v. Spute, 74 Wash. 665, 134 
Pac. 175; Miller v. Miller, 103 Wash. 569, 
175 Pac. 295. 

See, also, Larson v. Larson, 106 Wash. 
305, 179 Pac. 841. 


Defenses and Objections: See Reming- 
ton’s Digest, Divorce, 33 68-1—74. 

In General: Van Gelder v. Van Gelder, 
61 Wash. 146, 112 Pac. 86. 

§ 69. After Judgment or Decree of Di- 
vorce: Adams v. Abbott, 21 Wash. 29, 
56 Pac. 931. 

§ 70. Stipulations and Agreements of 
Parties: Turner v. Turner, 33 Wash. 118, 
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74 Pac. 55; Timm v. Timm, 34 Wash. 228, 67 Wash. 474, 122 Pac. 15; Thompson 
Cas. 1914D, 885; Schirmer v. Schirmer, 84 v. Thompson, 100 Wash. 671, 171 Pac. 
75 Pac. 879; Richardson v. Richardson, 1005. 
36 Wash. 272, 78 Pac. 920; Glenn v. See, al30, Stolze v. Stolze, 113 Wash. 
Glenn, 84 Wash. 215, 146 Pac. 619. 128, 193 Pac. 213. 

See, also, Howell v. Dunning, 109 § 79. Recovery of Dower by Wife: 


Wash. 591, 187 Pac. 365, 188 Pac. 30. 


§71. Amount: Tierney v. Tierney, 1 
W. T. 568; Taylor v. Taylor, 59 Wash. 
306, 109 Pac. 1019; Cooper v. Cooper, 64 
Wash. 219, 116 Pac. 673; Masterson v. 
Ogden, 78 Wash. 644, 139 Pac. 654, Ann. 
Wash. 1, 145 Pac. 981. 

See, also, Weidert v. 
Wash. 410, 180 Pac. 135. 


§ 72. Award of Gross Sum: King v. 
Miller, 10 Wash. 274, 38 Pac. 1020; Cave, 


Wiedert, 106 


In re, 26 Wash. 213, 66 Pac. 425, 90 
Am. St. Rep. 736. | 
§73. Award of Specific Property: 


Prouty v. Prouty, 4 Wash. 174, 29 Pac. 
1049. 

§ 73-1. Judgment or Decree: Nelson v. 
McPhee, 59 Wash. 103, 109 Pac. 305. 

§74, — Lien for Amount Awarded: 
Madison v. Madison, 1 W. T. 60; Phil- 
brick v. Andrews, 8 Wash. 7, 35 Pac. 358; 
King v. Miller. 10 Wash. 274, 38 Pac. 
1020; Trumble v. Trumble, 26 Wash. 132, 
66 Pac. 124; Kane v. Kane, 35 Wash. 
517, 77 Pac. 842. 


Vacation or Modification: See Reming- 
ton’s Digest, Divorce, 38 75—77. Modifi- 
cation: King v. Miller, 10 Wash. 274, 
38 Pac. 1020; Trumble v. Trumble, 26 
Wash. 133, 66 Pac. 124; Beers v. Beers, 
74 Wash. 458. 133 Pac. 605; Herrett v. 
Herrett, 80 Wash. 474, 141 Pac. 1158; 
Worden v. Worden, 84 Wash. 614, 147 
Pac. 403: Van Horst v. Van Horst, 96 
Wash. 658, 165 Paec. 886; Ruge v. Ruge, 
97 Wash. 51, 165 Pac. 1063, L. R. A. 
1917F, 721; Anderson v. Anderson, 97 
Wash. 202, 166 Pac. 60. Vacating or set- 
ting aside decree: Mahncke v. Mahncke, 
43 Wash. 425, 86 Pac. 645. Effect of 
husband's remarriage: State ex rel Brown 
v. Brown, 31 Wash. 397, 72 Pac. 86, 62 
L. R. A. 974. 


See, also, Holter v. Holter, 108 Wash. 
519, 185 Pac. 598. ` 


Disposition of Property: See Reming- 
ton’s Digest, Divorce, 88 78—82. 


Rights in General: State ex rel. Trum- 
bull v. Sachs, 3 Wash. 371, 28 Pac. 540; 
Philbrick v. Andrews, 8 Wash. 7, 35 
Pac. 358; Adama v Abbott, 21 Wash, 29, 
56 Pac. 931; 88 v. Simpson, 15 
Wash. 277, 46 Pac. 233; Cave, In re, 26 
Wash. 213, 66 Pac. 425, 90 Am. St. Rep. 
736; Van Brocklin v. Wood, 38 Wash. 
384, 80 Pac. 530: Catton v. Catton, 69 
Wash. 130, 124 Pac. 387; Stone v. Bay- 
ley, 75 Wash. 184, 134 Pae. 820, 48 L. 
R. A. (N. S.) 429; Brogna v. Brogna, 67 
Wash. 687, 122 Pac. 1; Gibson v. Gibson, 


Mitchell v. Mitchell, 


Madison v. Madison, 1 W. T. 60. 


§ 80. Division of Property: Madison v. 
Madison, 1 W. T. 60; Cave, In re, 26 
Wash. 213, 66 Pac. 425, 90 Am. St. Rep. 
736; Webster v. Webster, 2 Wash. 417, 
26 Pac. 864; Fields v. Fields, 2 Wash. 
441, 27 Pac. 267; O'Sullivan v. O'Sullivan, 
35 Wash. 481, 77 Pac. 806; Richardson v. 
Richardson, 36 Wash. 272, 78 Pac. 920; 
Richardson v. Richardson, 44 Wash. 431, 
87 Pac. 511; Cozard v. Cozard, 4§ Wash. 
124, 92 Pac. 935; Kolbe v. Kolbe, 50 
Wash. 298, 97 Pac. 236; Dodds v. Dodds, 
51 Wash. 293, 98 Pac. 748; Sullivan v. 
Sullivan, 52 Wash. 160, 100 Pae. 321; 
Leaser v. Leaser, 53 Wash. 135, 101 Pac. 
705; Powell v. Powell, 66 Wash. 561, 119 
Pac. 1119; Johnsen v. Johnsen, 78 Wash. 
423, 139 Pac. 189, 1200; Hale v. Hale, 
76 Wash. 34, 135 Pac. 481; Mullin v. 
Mullin, 65 Wash. 532, 118 Pac. 638; 
Gust v. Gust, 78 Wash. 414, 139 Pac. 
228; Schirmer v. Schirmer, 84 Wash. 1, 
145 Pac. 891; Willson v. Willson, 84 
Wash. 240, 146 Pac. 615; Williams v. 
Williams, 86 Wash. 113, 149 Pac, 342; Me- 
Donall v. McDonall, 95 Wash. 553, 164 
Pac. 204; Cross v. Cross, 98 Wash. 651, 
168 Pac. 168; Hendrix v. Hendrix, 101 
Wash. 535, 172 Pac. 819. 


See, also, Quient v. Quient, 105 Wash. 
315, 177 Pac. 779; Freeburn v. Freeburn, 
107 Wash. 646, 182 Pac. 620; Curtis v. 
Curtis, 110 Wash. 644, 188 Pac. 771 
Brewster v. Brewster, 113 Wash. 551, 
194 Paec. 542; Larson v. Larson, 113 
Wash. 564, 193 Pac. 579; Fitzpatrick v. 
Fitzpatrick, 105 Wash. 394, 177 Pac. 799; 
Folsom v. Folsom, 106 Wash. 315, 179 
Pac. 847; Peterson v. nnn. 113 Wash. 
317, 194 Pac. 380. 


§ 81. All Property to the Wife: Carney 
v. Simpson, 15 Wash. 227, 46 Pac. 233; 
Fields v. Fields, 2 Wash.- 441, 27 Pac. 
267; Morgan v. Morgan, 10 Wash. 99, 
38 Pac. 1054; Ramsdell v. Ramsdell, 47 
Wash. 444, 92 Pac. 278; Miller v. Miller, 
38 Wash. 605, 80 Pac. 816; Mitchell v. 
Mitchell, 39 Wash. 431, 81 Pac. 913; 
Clemans v. Western, 39 Wash. 290. 81 
Pac. 824; Markowski v. Markowski, 44 
Wash. 594, 87 Pac. 914; Leaser v. Leaser, 
53 Wash. 135, 101 Pac. 705. 


§ 83. Judgment or Decree: Maynard v. 
Valentine, 2 W. T. 3, 3 Pae. 195; Mce- 
Sorley v. Hill, 2 Wash. 638, 27 Pac. 552; 
39 Wash. 431, 81 
Pac. 913; Budlong v. Budlong, 43 Wash. 
359, 86 Pac. 648. 

Property not Disposed of by Judgment 
or Decree of Divorce: See Remington's 
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Digest, Divorce, § 109; Adams v. Abbott, 
21 Wash. 29, 56 Pac. 931; Buckley v. 
Buckley, 50 Wash. 213, 96 Pae. 1)79, 
126 Am. St. Rep. 900; James v. James, 
51 Wash. 60, 97 Pac. 1113; Meisenheimer 
v. Meisenheimer, 55 Wash. 32, 104 Pac. 
159, 133 Am. St. Rep. 1005; Hicks v. 
Hicks, 69 Wash. 627, 125 Pac. 946. 


Conclusiveness of Adjudication: See 
Remington’s Digest, Divorce, § 83; Ferry 
v. Ferry, 9 Wash. 239, 37 Pac. 431; 
King v. Miller, 10 Wash. 174, 38 Pac. 
1020; Herrett v. Herrett, 80 Wash. 474, 
141 Pac. 1158; Loeper v. Loeper, 81 
Wash. 454, 142 Pac. 1138. 


See, also, Hilleware v. Hilleware, 104 
Wash. 361, 176 Pac. 330. 


Lien of Decree: See Remington's Di- 
gest, Divorce, § 84; Philbrick v. An- 
drews, 8 Wash. 7, 35 Pac. 358; Seattle 
Brewing & Malting Co. v. Talley, 59 
Wash. 168, 109 Pac. 600; Smith v. Smith, 
63 Wash. 288, 115 Pac. 166. 


ENFORCEMENT OF JUDGMENT— 
Attachment of the Person: See Reming- 
ton’s Digest, Divorce, § 86; State ex rel. 
Smith v. Smith, 17 Wash. 430, 50 Pac. 
52; State ex rel. Smith v. McClinton, 17 
Wash. 45, 48 Pac. 740; State ex rel. 
Ditmar v. Ditmar, 19 Wash. 324, 53 
Pac, 350; Van Alstine, In re, 21 Wash. 
194, 57 Pac. 348; Cave, In re, 26 Wash. 
213, 66 Pac. 425, 90 Am. St. Rep. 736; 
Poland v. Poland, 63 Wash. 597, 116 
Pac. 2; McGill v. McGill, 67 Wash. 303, 
121 Pac. 469; Croft v. Croft, 77 Wash. 
620, 138 Pac. 6; Surry v. Surry, 78 
Wash. 370, 139 Pac. 44; Miller v. Miller, 
103 Wash. 569, 175 Pac. 295. 


Failure to obey an order modifying a 
decree of divorce subjects the party to a 
judgment for contempt, where the court 
had jurisdiction and the order was 
unappealed from: Holter v. Holter, 108 
Wash. 519, 185 Pac. 598. 


Conditions Precedent: See Rem- 
ington’s Digest, Divorce, § 87; State ex 
rel. Ditmar v. Ditmar, 19 Wash. 324, 53 
Pac, 350. 


Defenses to Contempt Proceed- 
ings: See Remington’s Digest, Divorce, 
$ 88; State ex rel. Smith v. McClinton, 
17 Wash, 45, 48 Pac. 740; State ex rel. 
Smith v. Smith, 17 Wash. 430, 50 Pac. 
52; Cave, In re, 26 Wash. 213, 66 Pac. 
425, 90 Am. St. Rep. 736; Holcomb v. 
Holcomb, 53 Wash. 611, 102 Pae. 653; 
Croft v. Croft, 77 Wash. 620, 138 Pac. 6; 
MeGill v. McGill, 67 Wash. 303, 121 Pac. 
469; Boyle v. Boyle, 74 Wash. 529, 133 
Pac. 1009; Gust v. Gust, 78 Wash. 412, 
139 Pac. 199; Jones v. Jones, 75 Wash. 
50, 134 Paec. 528; Crombie v. Crombie, 88 
Wash. 520, 152 Pac. 306; Smiley v. 
Smiley, 99 Wash. 577, 169 Pac. 962; Wells 
v. Wells, 99 Wash. 492, 169 Pac. 970; 
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Ruge v. Ruge, 97 Wash. 51, 
1063, L. R. A. 1917F, 721, 


See, also, Snook v. Snook, 110 Wash. 
310, 188 Pac. 502, 9 A. L. R. 262. 


Proceedings: See Remington’s Digest, 
Divorce, §§ 89—92. Order or judgment: 
State ex rel. Geiger v. Geiger, 20 Wash. 
181, 54 Pac. 1129; Metler v. Metler, 32 
Wash. 494, 73 Pac. 535. Purging con- 
tempt: State ex rel. Ditmar v. Ditmar, 19 
Wash. 324, 53 Paec. 350. Actions on 
judgment or decree: King v. Miller, 10 
Wash. 274, 38 Pac. 1029; Trumble v. 
Trumble, 26 Wash. 133, 66 Pac. 124; 
Actions to set aside fraudulent convey- 
ances: Fields v. Fields, 2 Wash. 441, 27 
Pac. 267. 

CUSTODY AND SUPPORT OF CHIL- 
DREN—Power to Control or Award in 
General: See Remington's Digest, Di- 
vorce, § 96; Goore v. Goore, 24 Wash. 139, 
63 Pac. 1092; Brogna v. Brogna, 67 Wash. 
687, 122 Pac. 1; State ex rel. Clark v. 
Superior Court, 90 Wash. §0, 155 Pac. 
398; Clark v. Clark, 92 Wash. 450, 159 
Pac. 702. 


Jurisdiction of Person or Child: See 
Remington's Digest, Divorce, § 97; State 
v. Rhoades, 29 Wash. 61, 69 Pae. 389; 
Schoennauer v. Schoennauer, 77 Wash. 
132, 137 Paec. 325. 


Condition or Disposition of Cause 
After Judgment or Decree of Divorce: 
See Remington's Digest, Divorce, § 98:3 
King v. Miller, 10 Wash. 274, 37 Pac. 
1020; Gibson y. Gibson, 18 Wash. 489, 
51 Pac. 1041, 40 L. R. A. 587; Ditmar v. 
Ditmar, 27 Wash. 13, 67 Pae. 353, 91 
Am. St. Rep. 817; Lowe v. Lowe, 53 
Wash. 50, 101 Pac. 704. 


Stipulations and Agreements of Parties: 
See Remington’s Digest, Divorce, § 99; 
Ackley v. Burchard, 11 Wash. 128, 39 
Pac. 372; Curtis v. Curtis, 46 Wash. 664, 
188. 

A separation agreement providing for 
the eustody and support of children and 
that the parties should not interfere 
with each other is avoided where the hus- 
band thereafter interfered with the wife, 
making threats to kill her; and the court 
in granting a divorce is not bound by 
the separation agreement: Badolato v. 
Badolato, 104 Wash. 194, 176 Pac. 24. 

Grounds for Award of Custody: See 
Remington's Digest, Divorce, § 190; Fields 
v. Fields, 2 Wash. 441, 27 Pac. 267; 
Kentzler v. Kentzler, 3 Wash. 166, 28 
Pac. 370, 28 Am. St. Rep. 21; Smith v. 
Smith, 15 Wash. 237, 46 Pac. 234; Rich- 
ardson v. Richardson, 36 Wash. 272, 78 
Pac. 920; Kane v. Miller, 40 Wash. 125, 
82 Pac. 177; Guerin v. Guerin, 45 Wash. 
486, 88 Pac. 928; Curtis v. Curtis, 46 
Wash, 664, 91 Pac. 188; Cozard v. Cozard, 
48 Wash. 124, 92 Pac. 935; Pierce v. 
Pierce, 52 Wash. 679, 101 Pac. 358; Win- 
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gard v. Wingard, 56 Wash. 354, 105 Pac. 
833. 

See, also, Sampson v. Sampson, 
Wash. 1, 191 Pac. 840. 


Access to Child by Parent Deprived of 
Custody: See Remington’s Digest, Divorce, 
101; Smith v. Smith, 18 Wash. 158, 51 
Pac. 355; Bedolfe v. Bedolfe, 71 Wash. 
60, 127 Pac. 594; Herrett v. Herrett, 80 
Wash. 474, 141 Pac. 1158. 


Order or Decree as to Custody: See 
Remington’s Digest, Divorce, § 102; Gib- 
son v. Gibson, 18 Wash. 489, 51 Pace. 
1041; 40 L. R. A. 587; Kane v. Miller, 
40 Wash. 125, 82 Pac. 177; Bedolfe v. 
Bedolfe, 71 Wash. 60, 127 Pac. 594. 


Modification of Order, Judgment or De- 
cree as to Oustody: See Remington’s Di- 
gest, Divorce, § 104; Koontz v. Koontz, 
25 Wash. 336, 65 Pac. 546; Irving v. Irv- 
ing, 26 Wash. 122, 66 Pac. 123; Chappell 
v. Chappell, 45 Wash. 652, 89 Pac. 166; 
Curtis v. Curtis, 46 Wash. 664, 91 Pac. 
188; Goerig v. Goerig, 51 Wash. 333, 95 
Pac. 742; Pierce v. Pierce, 52 Wash. 
679, 101 Pae. 358; Morin v. Morin, 66 
Wash. 312, 119 Pae. 745, 37 L. R. A. 
(N. S.) 585; Harris v. Harris, 71 Wash. 
307, 128 Pac. 73; White v. MeDowell, 74 
Wash. 44, 132 Paec. 734; Beers v. Beers, 
74 Wash. 458, 133 Pac. 605; Herrett v. 
Herrett, 80 Wash. 474, 141 Pac. 1158; 
Freeland v. Freeland, 92 Wash. 482, 159 
Pac. 698. 


See, also, Smith v. Frates, 107 Wash. 
13, 180 Pac. 880; Clark v. Clark, 107 
Wash. 475, 182 Pac. 566; Groves, In re, 
109 Wash. 112, 186 Pac. 300; Clark v. 
Clark, 110 Wash. 293, 188 Pac. 456; Wil- 
kerson v. McGinn, 110 Wash. 454, 188 
Pac. 472; Sorge v. Sorge, 112 Wash. 131, 
191 Pac. 817; O’Neil v. O'Neil, 112 Wash. 
160, 191 Pac. 849; Delle v. Delle, 112 
Wash. 512, 192 Pac. 966; Sampson v. 
Sampson, 112 Wash. 1, 191 Pac. 840. 


Duration and Termination of Custody: 
See Remington’s Digest, Divorce, § 105; 
Tierney v. Tierney, 1 W. T. 568; Neff, In 
re, 20 Wash. 652, 56 Pac. 383. 


Order or Decree as to Support: See 
Remington’s Digest, Divorce, § 106; Cave, 
In re, 26 Wash. 213, 66 Pac. 425, 90 
Am, St. Rep. 736; King v. Miller, 10 
Wash. 274, 38 Pac. 1020; Fiekett v. 
Fickett, 39 Wash. 38, 80 Pac. 1134; Clai- 
borne v. Claiborne, 47 Wasb. 200, 91 
Pac. 763; Cozard v. Cozard, 48 Wash. 
124. 92 Pac. 935; Hector v. Hector, 51 
Wash. 434, 99 Pac. 13; Stone v. Bailey, 
75 Waah. 184, 134 Pac. 820, 48 L. R. A. 
(N. S.) 429. 

See, also, Fitzpatrick v. Fitzpatrick, 
105 Wash. 394, 177 Pac. 790; Sampson v. 
Sampson, 112 Wash. 1, 191 Pac. 840. 


Enforcement of Order, Judgment or 
Decree as to Support: See Remington’s Di- 
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gest, Divorce, § 106-1; Poland v. Poland, 
63 Wash. 597, 116 Pac. 2. 


Costs: See Remington’s Digest, Di- 
vorce, §107; Ditmar v. Ditmar, 27 Wash. 
13, 67 Pac. 353, 91 Am. St. Rep. 817; 
Hector v. Hector, 51 Wash. 434, 99 Pac. 
13. 


Custody and Support of Children not 
Awarded by Judgment or Decree of Di- 
vorce: See Remington’s Digest, Divorce, 
$ 109-1; Hector v. Hector, 51 Wash. 434, 
99 Pac. 13; Schoennauer v. Schoennauer, 
77 Wash. 132, 137 Pac. 325. 


Foreign Divorces: See Remington’s Di- 
gest, Divorce, §§ 110—113. Conclusive- 
ness in General: Dormitzer v. German 
Sav. & Loan Soc., 23 Wash. 132, 62 Pac. 
862; Buckley v. Buckley, 50 Wash. 213, 
96 Pac. 1079, 126 Am. St. Rep. 900; 
Douglas v. Teller, 53 Wash. 695, 102 Pac. 
761; Hicks v. Hicks, 69 Wash. 627, 125 
Pac. 945. 


Where a divorce was granted in an- 
other state awarding custody of a child 
to the mother, who acquired a domicile 
in this state, and the father acquiesced 
therein, the courts of this state may 
determine the custody of the child as its 
welfare may demand in case of changed 
condition3; and an ex parte modification 
of the original decree awarding the cus- 
tody of the father is not binding upon 
our courts, under the “full faith and 
credit” clause of the federal constitution: 
Groves, In re, 109 Wash. 112, 186 Pac. 
300. 


Objections to Jurisdiction: Dormitzer 
v. German Sav. & Loan Soc., 23 Wash. 
132, 62 Pac, 862. Fraud: Dormitzer v. 
German Sav. & Loan Soc., 23 Wash. 132, 
62 Pac. 862; Douglas v. Teller, 53 Wash. 
695, 102 Pac. 761. Alimony and disposi- 
tion of property: Trowbridge v. Spinning, 
23 Wash. 48, 62 Pac. 125, 83 Am. St. 
Rep. 806, 54 L. R. A. 204; Van Horn v. 
Van Horn, 48 Wash. 388, 93 Pac. 670, 
125 Am. St Rep. 940. 

See, also, Groves, In re, 109 Wash. 112, 
186 Pac. 300. 


Division of property upon annulment 
of marriage. 11 A. L. R. 1394. 


Power of court to vest title to hus- 
band’s property in wife. 5 Ann, 
Cas. 469; Ann. Cas. 1912A, 894. 


Proportion of husband's estate proper 
to be awarded to wife as perma- 
nent alimony: Ann. Cas. 1913A, 
803; Ann. Cas. 1914D, 319. 


Father’s liability for support of chil- 
dren as affected by decree award- 
ing custody to mother without pro- 
vision for their maintenance. 7 
Ann. Oas. 903: 14 Ann. Cas. 255; 
Ann. Cas. 1913, 926; Ann. Cas. 
1915D, 813; 2L. k. A. (N. 8.) 851. 
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Power of court to provide for sup- 
port or custody of children in ab- 
sence of prayer for such relief in 


ACTIONS IN PARTICULAR CASES. 


(Tirte VI 


divorce petition. Ann. Cas. 1914D, 


703. 


§ 990. Divorce Dissolves Marriage as to Both Parties. 
Whenever judgment of divorce from the bonds of matrimony is 
granted by the courts in this state, the court shall order a full and com- 


plete dissolution of the marriage as to both parties. 


(Cf. L. 54, p. 407, 


§9; Cd. 81, § 2008; L. 91, p. 43, 8 6; 2 H. C., 8 772. 


Cited in 4 Wash. 703, 705: 22 Wash. 116. 


OPERATION AND EFFECT OF DI- 
VORCE, AND RIGHTS OF DIVORCED 
PERSONS—Right to Marry: See Reming- 
ton’s Digest, Divorce, §108; Smith’s 
Estate, In re, 4 Wash. 702, 30 Pac. 1098, 
17 L. R. A. 573; Willey v. Willey, 22 
Wash. 115, 60 Pac. 145, 79 Am. St. Rep. 
923; Pierce v. Pierce, 58 Wash. 622, 109 
Pac. 45. 

The act prohibiting divorced parties 
from remarrying within six month3 after 
the decree, either within or without the 


state, renders a remarriage during such 
period void, if contracted in this state, 
or if contracted in a foreign country by 
persons domiciled in this state with the 
purpose of evading the laws of this state; 
but if the parties were, at the time of 
the remarriage, domiciled in the foreign 
country, the marriage would be valid 
here if valid in such country, our statute 
having no extraterritorial force as to 
marriage by nonresidents: State v. Fenn, 
47 Wash. 561, 92 Pac. 417, 17 L. R. A. 
(N. S.) 800. 


§ 994. Name of Wife Changed. 


In all actions for a divorce, if a divorce be granted, the court may, 
for just and reasonable cause, change the name of the female, who shall 
thereafter be known and called by such name as the court shall in its 
order or decree appoint. [Cf. L. 54, p. 407, §9; Cd. 81, § 2009; L. 91, 
P. 43, §7; 2 H. C., §773.] 


§ 995. Prosecuting Attorney to Resist Undefended Actions — Associate shall 
not Appear. 


Each party to any divorce action shall serve the prosecuting attorney 
of the county in which the action is commenced with copies of all pleadings, 
notice of trial, motions or orders therein, at the time of or immediately 
after their service upon the opposite party or his or her counsel, and in 
ease the summons is served by publication a copy of the summons and 
complaint shall be served upon the prosecuting attorney immediately after 
the filing of the complaint in the county clerk’s office. It shall be the duty 
of the prosecuting attorney to appear upon the trial of every default or 
noncontested divorce case, and in such other divorce cases as the presiding 
judge may direct, in his county and advise the court, and to that end he 
shall have power upon order of the court to cause witnesses to be sub- 
poenaed to testify at the trial, respecting any charges made in the com- 
plaint or answer or upon any vital matter touching the status of the parties 
or the performance or neglect of any duty by either, and the witness fees 
of such witnesses called by the prosecuting attorney shall be charged to 
the county. Neither the prosecuting attorney nor his deputy nor the law 
partner of either shall accept employment in any divorce case in his county 
or receive any fee or compensation from either party. [L. ’21, p. 333, § 3; 
Cf. L. 54. p. 407, § 10: L. 79, p. 94, § 10; Cd. 81, § 2010; L. ’85, p. 62, § 10; 
L. ’91, p. 43, §8; 2 H. C., § 774.] 
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§ 995-1. Act not Retroactive. 


Actions for divorce filed prior to the taking effect of this act shall be 
governed by the law applicable thereto at the time of the commencement 
of the action. [L. 21, p. 334, § 3.] 

This “Act” refers to §§ 982, 982-1, 988, 988-1, 995-1 to 995-5. 


§ 995-2. Modification of Order, Judgment or Decree Relative to Children. 

Hereafter every action or proceeding to change or modify any final 
order, judgment or decree heretofore or hereafter made and entered in any 
divorce action or proceeding in relation to the care, custody or control, 
or the support and maintenance, of the minor child or children of the 
marriage shall be brought in the county where said minor child or children 
affected are then residing, or in the county where the parent or other person 
who has the care, custody or control of the said minor child or children 
affected is then residing. [L. 21, p. 334, § 4.] 


§ 995-3. Hearing on Petition to Modify. 

Upon the filing of a properly verified petition, to be entitled as in the 
original divorce action or proceedings, together with a certified copy of 
the order, judgment or decree sought to be changed or modified thereby, 
the superior court of the county in which said petition is filed shall have 
full and complete jurisdiction of the cause and shall thereupon order such 
notice of the hearing of said petition to be given as the court shall determine. 
[L. 21, p. 335, § 4.] 


§ 995-4. Filing of Records and Files in Original Action. 


The court shall have power to cause either party to said action or 
proceeding to file so much or all of the records and files in the original 
divorce action or proceeding as the court shall deem necessary or proper: 
and to make and enter all necessary or proper orders for a full hearing and 
determination of said petition. [L. 21, p. 335, § 4.] 


§ 995-5. Filing of Order, etc., in County of the Original Action. 

Upon a full hearing and determination of said petition the court shall 
make and enter such order, judgment or decree in said cause as the evi- 
dence and the law requires; a certified copy of such order, judgment or 
decree to be filed and entered in the county wherein said original divorce 
action or proceeding was had within thirty days thereof. [L. 21, p. 335, 


§ 4.] 
§ 996. Trial—Appeal—Proceedings. 


In all instances where the superior court shall grant a divorce, it shall 
be for cause distinctly stated in the complaint, and proved, and found by 
the court, and the court shall state the facts found upon which the decree 
is rendered; and when either party shall signify a desire to appeal from 
any of the orders of the court, in the disposition of the property or of the 
children, the court shall certify the evidence adduced on the trial, and the 
supreme court shall be possessed of the whole case as fully as the superior 
court was, and may reverse, modify, or affirm said Judgment, according to 
the real merits of the case. IL. 60, p. 320, §12; Cd. 81, § 2011; 2 H. C., 
$ 775.] 
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Cited in 23 Wash. 312; 46 Wash. 398; 
49 Wash. 500; 54 Wash. 76; 63 Wash. 128, 
290; 60 Wash. 311; 69 Wash. 282, 283; 71 
Wash. 389; 78 Wash. 647; 92 Wash. 103. 


APPEAL: See Remington's Digest, Di- 
voree, §§ 51—54. 


Decisions Reviewable: Madison v. Madi- 
son, 1 W. T. 60; Tierney v. Tierney, 1 
W. T. 568; McDonald v. McDonald, 34 
Wash. 293, 75 Pae. 865; Wilkinson v. 
Wilkinson, 63 Wash. 126, 114 Pac. 915; 
Griffith v. Griffith, 71 Wash. 56, 127 
Pae. 585. 


Presentation and Reservation in Lower 
Court of Grounds of Review: McCord v. 
McCord, 24 Wash. 529, 64 Pac. 748; 
State ex rel. Griffith v. Superior Court, 
71 Wash. 386, 128 Pac. 644. 

Parties: Lee v. Lee, 19 Wash. 355, 28 
Pae. 318. 

Effect of Appeal: Masterson v. Ogden, 
78 Wash. 644, 139 Pac. 654, Ann. Cas. 
1914D, 885; State ex rel. Gibson v. Su- 
perior Court, 69 Wash. 280, 124 Pac. 686. 

Review: Madison v. Madison, 1 W. T. 
60; Tierney v. Tierney, 1 W. T. 568; 
Bounds v. Bounds, 23 Wash. 593, 63 Paec. 
1134; Poler v. Poler, 32 Wash. 400, 73 
Pac. 372; Miller v. Miller, 38 Wash. 635, 80 
Pac. 816; Mitchell v. Mitchell, 39 Wash. 
431, 81 Pae. 913; Swift v. Swift, 39 


§ 997. Practice—Trial Without Jury. 


ACTIONS IN PARTICULAR CASES. 


[TITLE VI 


Wash. 600, 81 Pac. 1052; Wainwright v. 
Wainwright, 40 Wash. 117, 82 Pac. 1135; 
Dyer v. Dyer, 65 Wash. 535, 118 Pac. 
634; Griffith v. Griffith, 74 Wash. 284, 


133 Pac. 443; Schirmer v. Schirmer, S4 


Wash. 1, 145 Pac. 981; Clark v. Clark, 
92 ‘Wash. 450, 159 Pac. 702; Cooper v. 
Cooper, 83 Wash. 85, 145 Pac. 66. 

See, also, Weidert v. Weidert, 
Wash. 410, 180 Pac. 135. 


DISMISSAL, TRIAL OR HEARING, 
AND NEW TRIAL: See Remington's Di- 
gest, Divorce, §§ 40—43. Dismissal before 
hearing—In voluntary: Seoland v. Scoland, 
4 Wash. 118, 29 Pac. 930. Mode of trial 
in general: Prouty v. Prouty, 4 Wash. 
174, 29 Pac. 1049. Decision and findings 
by court: Madison v. Madison, 1 W. T. 
60; State ex rel. Tufton v. Superior Court, 
46 Wash. 395, 90 Pac. 258. New trial: 
Tierney v. Tierney, 1 W. T. 568; Egbers 
v. Egbers, 79 Wash. 72, 139 Pac. 767. 


Under this section, the supreme court, 
on appeal by the husband from orders 
relating to alimony, has jurisdiction to 
grant suit money and attorney fees on 
the pending appeal, and before any final 
decree on the merits in the court below: 
Gallagher v. Gallagher, 65 Wash. 310, 118 
Pac. 4. 


Right to appeal from final decree of 
divorce. 13 Ann. Cas. 837. 
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The practice in civil actions shall govern all proceedings in the trial of 


actions for divorce, except that trial by jury is dispensed with. 


[L. 60, 


p. 320, § 13; Cd. 81, § 2012; L. 91, p. 44, 59; 2 H. C., 8 776. 


Under the provision of the statute dis- 
pensing with trial by jury in divorce 
cases, fraudulent vendees of the husband 
are not entitled to have the charge of 
their conspiracy with him to defraud 
his wife tried by a jury: Prouty v. 
Prouty, 4 Wash. 174, 29 Pac. 1049. 


The requirement in the practice act of 
1854, that in case of waiver of a jury 
the trial court shall render its decizion in 
writing, stating conclusions of law and 
facts separately, does not apply in di- 
vorce cases: Madison v. Madison, 1 W. T. 
60; neither party can demand a jury in a 
divorce case: Id. 


CHAPTER XIII. 
CHANGE OF NAME. 


§ 998. Name may be Changed upon Petition. 


Any person desiring a change of his name or that of his child or ward 
may apply therefor to the superior court of the county in which he resides, 
by petition setting forth the reasons for such change: thereupon such court, 
in its discretion, may order a change of the name, and thenceferth the new 


name shall be in place of the former. 


2 H. C.. 8 777.) 
Cited in 17 Wash. 47. 
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999. 


1000. 
1001. 


1002. 


1003. 


1004. 
1005. 
1006. 


1007. 
1008. 
1009. 


1010. 


1011. 


1012. 


1013. 


1014. 
1015. 


1016. 


P 


SPECIAL PROCEEDINGS. 


| TITLE VII. 
SPECIAL PROCEEDINGS. 
CHAPTER I.—CERTIORARI, MANDAMUS AND PROHIBITION. 


Parties, how designated. 

Judgment and order in a special 
proceeding, defined. 

Certiorari, defined 

Grounds for granting writ. 

Application for, how made, 

Writ, how directed. 

Contents of writ. 

Stay of proceedings. 

Bill of exceptions—Judgment on. 

Service of writ. 

Defective return—How perfected— 
Hearing Judgment. 

Questions involving merits— What 
are. 

Copy of judgment transmitted to 
inferior tribunal. 

Judgment- roll. 

Mandamus, defined. 

Courts entitled to issue Grounds. 

Writ in absence of remedy at law— 
A fiidavit. 

Writ, alternative or peremptory. 


1017. 
1018. 
1019. 
1020. 


1021. 
1022. 
1023. 


1024. 


1025. 
1026. 
1027. 
1028. 


1029. 


1030. 
1031. 


1032. 
1033. 


Notice. 

Return of writ—Answer. 

Question of fact, how determined. 

Applicant may demur to answer or 
countervail it by proof. 

Motion for new trial, where made. 

Certification of verdict—Hearing. 

Court to proceed to hearing—An- 
swer. 

Damages 
mandate. 

Service of writ. 

Penalty for disobeying writ. 

Prohibition, defined. 

Courts entitled to issue—Grounds. 

Writ may be alternative or peremp- 
tory. 

Provisions relating to mandate ap- 
plicable. 

Writs of review, mandate and pro- 
hibition made returnable, when. 

Rules of practice and proceedings. 

A ppeals. | 


awarded — Peremptory 


CHAPTER II.—INFORMATION IN THE NATURE OF QUO WARRANTO. 


1034. 
1030. 
1036. 
1037. 


1038. 
1039. 
1040. 
1041. 


1049. 
1050. 
1051. 


1052, 
1053. 


1054. 


1063. 
1064. 
1065. 
1066. 
1067. 
1068. 
1069. 


1070. 


Against whom filed. 

By whom filed. 

Information, contents of. 

Information for usurping office— 
Contents—Damages claimed. 

Summons—Pleadings— Proceedings. 

Judgment and damages. 

Judgment for relator. 

Order, how enforced. 


1042. 
1043. 
1044. 
1045. 


1046. 
1047. 
1048. 


CHAPTER III. - CONTEMPTS AND 


Contempts, defined. 

Punishment for contempt. 

Contempts in presence of court, 
how punished. 

Procedure in other cases. 

Defendant may be produced if in 
custody. 

How prosecuted. 


1055. 
1056. 
1057. 
1058. 


1059. 
1060. 


1061. 


1062. 


Action for damages—Limitation. 

Judgment of ouster or forfeiture. 

Judgment against corporation. 

Action to recofer escheated or for- 
feited property. 

Costs. 

Information to annul patent, etc. 

Proceedings to annul. 


THEIR PUNISHMENT. 


Warrant, how executed. 

Return of warrant—lInvestigation. 
Judgment and sentence. 
Indemnity to injured party. 
Imprisonment until performance. 
Offender liable to indictment, 
Alias warrant—Prosecution ot bond. 
Appeal. 


CHAPTER IV.—HABEAS CORPUS. 


Who may prosecute writ. 

Parents, etec., may have writ. 

Application for, how made. 

By whom granted. 

To whom directed—Contents of. 

Delivery of writ to sheriff—Service. 

Service of writ directed to person 
other than sheriff. 

Service when person not found. 
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1071. 
1072. 
1073. 
1074. 
1075. 
1076. 


1077. 
1078. 


Return — Attachment for refüsal. 

Substance and form of return. 

Proceedings— Pleadings. 

Hearing and determination. 

Restrictions upon inquirv. 

Admission to bail instead of dis- 
charge. 

Writ for purpose of bail. 

Compelling attendance of witnesses, 


` 


999 SPECIAL PROCEEDINGS. (Tire VII 
1079. Officer not liable, when. 1083. Temporary orders. 
1980. Warrant to prevent removal, 1084. Writ issued on Sunday, when. 
1081. What warrant may include. 1085. Writs—lIssuance, service and return 
1082. Warrant, how executed. —Amendments. 
CHAPTER V.—ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 
1086. Must be general—Effect of. 1096. Additional inventory. 
1087. Assent presumed. 1097. Claims not due, limitation. 
1088. How made, procedure thereafter. 1098. Authority of assignee—Sales. 
1089. Inventory and valuation—Bond. 1099. Proceedings upon death or failure 
1090. Notice of assignment. of assignee to act. 
1091. List of creditors. 1100. Discharge of assignor, when. 
1092. Exceptions to claims. 1101. Sheriff not to be receiver or as- 
1093. Dividends, accounts, compensation. signce. 
1094. Assignee subject to control of court, 1102. Right of exemption. 
1095. Not void, when—Citation to debtor. 1103. How claimed—Objections, 
CHAPTER I. 


CERTIORARI, MANDAMUS AND PROHIBITION. 


CERTIORARI, 


§ 989. Parties, How Designated. 


The party prosecuting a special proceeding may be known as the plain- 


tiff and the adverse party as the defendant. 


Cited in 15 Wash. 92; 16 Wash. 353; 21 
Wash. 454; 24 Wash. 546; 50 Wash. 96; 
57 Wash. 211; 66 Wash. 386; 70 Wash. 
441. 

Under this section it is not error to 
refuse to quash a proceeding commenced 
in the name of the real party in in- 
terest, instead of in the name of the 
state on his relation: State ex rel. 
Cicoria v. Corgiat, 50 Wash. 95, 96 Pac. 
689. 

An objection that an alternative writ 
of mandate did not run in the name of 


§ 1000. 


[L. 95, p. 114, § 1.] 


the state i3 met by the fact that it bears 
the title of the court and cause, which 
was “State of Washington on the rela- 
tion,” ete: State ex rel. Prudential Sav. 
& Loan Assoc. v. Martin, 101 Wash. 350, 
172 Pac. 349. 


This act furnishes a full and complete 
mode of procedure in certiorari proceed- 
ings, and necessarily repeals by implica- 
tion prior statutes covering the same 
subject matter: Leavitt v. Chambers, 16 
Wash. 353, 47 Pac. 755. 


Judgment and Order in a Special Proceeding, Defined. 


A judgment in a special proceeding is the final determination of the 
rights of the parties therein. The definitions of a motion and an order ina 


civil action are applicable to similar acts in a special proceeding. 


p. 115. S 2.] 

Cited in 21 Wash, 255, 261. 

A judgment of the superior court in 
habeas corpus proceedings remanding the 
prisoner is a final judgment from which 
an appeal to the supreme court will lie, 


§ 1001. Certiorari, Defined. 


The writ of certiorari may be denominated the writ of review. 


p. 115, 8 3.] 
Cited in 21 Wash. 149; 28 Wash. 51. 


§ 1002. Grounds for Granting Writ. 


[L. 95, 


in view of this section: Foye, In re, 21 
Wash. 250, 57 Pac. 825; Baker, In re, 
21 Wash. 259, 57 Pac. 827; Sylvester, In 
re, 21 Wash. 263, 57 Pac. 829. 


[L. 95, 


For text treatment of “Certiorari,” 
see 5 R. O. L. 249. 


A writ of review shall be granted by any court, except a police or 
justice court, when an inferior tribunal, board or officer, exercising judicial 
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functions, has exceeded the jurisdiction of such tribunal, board or officer, OF 
one acting illegally, or to correct any erroneous or void proceeding, or a 

proceeding not according to the course of the common law, and there is no 

appeal, nor in the judgment of the court, any plain, speedy and adequate 

remedy at law. [L. 95, P- 115, 8 4.] 


cited in 18 Wash. 510; 19 Wash. 315; Wash. 508, 92 Pac. 349; State ex rel. 
26 Wash. 281; 39 Wash. 695; 34 Wash. Wilkerson Coal & Coke Co. V. Superior 
949; 35 Wash. 36, 126; 46 Wash. 304; 47 Court, 49 Wash. 203, 94 Pac. 920; State 
Wash. 509; 50 Wash. 655; 96 Wash. 356. 8 rel. Mohr v. Superior Court, 54 Wash. 
651; 73 Wash. 35, 36; 75 Wash. 95; 78 225, 103 Pac. 17; State ex rel. Seattle 
Wash. 560; 80 Wash. 190; 81 Wash. 364; General Contract Co. v. Superior Court, 
de Wash. 34, 333; 90 Wash. 252; 91 Wash. 56 Wash. 649, 106 Pac. 150, 28 L. R. A. 
306. (N. S.) 516; Jones v. Paul, 56 Wash. 355, 


Nature and Scope of Remedy. in den. Wach. 291, 108 Pac. ert State ex rel. 
eral: See Remington $ Digest, Cert., $1; Coplen v. Superior Court; 66 Wash. 225 
Wilson v. Seattle, 2 Wash: 543, 27 Pac i: tk, 383. State ex el. Coombs 7 
474; State ex rel. Boyd v. Superior Court, Superior Court, 69 Wash. 439 an Pa a 
6 Wash. 352, 33 Pac. 877. 779; State ex rel. Quigley v. Superior 

Discretion as to Grant of Writ: See Court, 71 Wash. 503, 129 Pac. 83; State 
Remington's Digest, Cert., 2; Gregory ex rel. Northern Pac. R. Co. V. Superior 
v. Dixon, 7 Wash. 27, 34 Pac. 212; State Court, 80 Wash. 190, 141 Pac. 365; State 
ex rel. Grady V- Lockhart, 18 Wash. 531, ex rel. Rutter Y- Superior Court, 91 
52 Pac, 315. Wash, 304, 157 Pac. 684; State ex rel. 


i j „ D:. Stone V- Superior Court, 98 Wash. 377 
Grounds for Writ: See Remington 8 Di- 167 Pac. 1089. ) i 


gest, Cert., 88 3—9. “a a appeal: G 
: - equacy o medy by Appeal: a- 
grounds in General—Jurisdict pae Tay- Priel v. Seattle & M. R. Co. f Wash. 515, 


lor v. Ringer, 3 W. T. 539, 19 Pac. 147; l 
State ex rel. Boyd V. Superior Court, 6 pe T Pie u E 8 
Wash. 352, 33 Pac. 827; Gabriel V. Seattle 548, 41 Pac. 395; Lewis „Bishop, 19 


& M. R. Co., T Wash. 515, 35 Pae. 410; wash. 312, 53 Pac. 165; State cx rel. 


9 
State ex rel. Pacific Coast S. S. Co. V. 
Superior Court, 12 Wash. 548, 41 Pac. a 1 1 


895; State ex rel. Shattuck V. French, 82 Moore, 23 Wasb. 276, 62 Pac. 769; State 


Wash. 330, 144 Pac. 2°. er rel. Meredith v. Tallman, 24 Wash. 
Existence of Other Remedy in General: 426, 64 Pac. 759; Parker V. Superior 
Elma v. Carney, 4 Wash. 418, 30 Pac. 732; Court, 25 Wash. 544, 66 Pac. 154; State 
Spooner V. Seattle, 6 Wash. 370, 33 Pac. ex rel. Oudin V. Superior Court, 28 Wash. 
963; Lewis . Bishop, 19 Wash. 312, 53 584, 68 Pac. 1052; State ex rel. Carran Y. 
Pac. 165; State ex rel. Sylvester V. Su- Superior Court, 30 Wash. 700, 71 Pac. 
perior Court, 60 Wash. 583, 111 Pac. 787. 645; State ex rel. Nelson V. Superior 


Existence of Remedy by Appeal: Wil- Court, 31 Wash. 32, 71 Pac. 601; State 
son v. Seattle, 2 Wash. 543, 27 Pac. 4/4; ex rel. Young V. Denney, 34 Wash. 56, 
Seattle & M. R. Co. V. Bellingham Bay & 74 Pac. 1021; State. Os rel. Royse V. 
E. R. Co., 29 Wash. 491, 69 Pac. 1197, 92 Superior Court, 46 Wash. 616, 91 Hat. 
Am, St. Rep. 907; State ex rel. Smith v. aa as om m "e o 1 
Superior Court, 30 Wash. 219, 70 Pac. D S “a ö R. — 0 ; State ex 
484; Lewis V. Gilbert, 5 Wash. 534, 32 141 pos art v. Superior 
Pace. 459 Seattle & M. R. Co. v. State 141. 92 Pac. 942; State ex rel. Schwa- 
- Wash. 807, 32 Pac. 744; Gregory „ bacher Bros. & Co. v. Superior Court, 61 
Dixon, 7 Wash. 27, 24 Pac. 212; State 

$ , , i Wash. ; ; 
[a Rg tier ourt, 13 Was, Court, T6 et v. 291, 136 Pac. 147; State 
Wash. 509, 52 Pac. 259; State ex rel. ex rel. Be 
Richardson v. Superior Court, 28 Wash. — 134 si age ag = ey 3 v. 
677, 69 Pac. 375 State ex rel. Weymouth uperior Court, . ash, 81; 40 fy 
v. Lockhart, 28 Wash. 460, 68 Pac. 894; 493; Mills . Nickeus, 81 Wash. 409, 142 
State v. White, 8 Wash. 230, 35 Pac. Pac. 1145; State ex rel. Shattuck V. 
1100; Woodbury v. Henningsen, 11 Wash. French, 82 Wach. 330, 144 Pac. 28; State 
12, 39 Pac. 243; Seattle V. Pearson, 15 ex rel. Grifith v. Superior Court, 96 
Wash. 575, 46 Pac. 1053; State ex rel. : 

Sprague v. Superior Court, 39 Wash. 693, Secord V. Brinker, 99 Wash. 222, 169 
73 Pac, 779; Sweeney . County Com- Pac. 317. 

missioners, 43 Wash. 138, gg Pae. 290% Loss of Right to Other Remedy: Greg- 
State ex rel. Smith v. Superior Court, 47 ory v. Dixon, 7 Wash. 27, 34 Pac, 212. 
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Jurisdictional Amount Affecting the 
Right: State ex rel. Boyd v. Superior 


Court, 6 Wash. 352, 33 Pac. 827; State 
ex rel. Hamilton v. Superior Court, 8 
Wash, 271, 36 Pac. 27; Warner v. Cowie, 
15 Wash. 696, 45 Pac. 752; State ex rel. 
Gillette v. Superior Court, 22 Wash. 496, 
61 Pac. 158; State ex rel. Corbin v. Su- 
perior Court, 35 Wash. 201, 77 Pac. 33; 
State ex rel. Simpson v. Smith, 102 Wash. 
574, 173 Pac. 428. 


Adequacy of Remedy by Certiorari: 
State ex rel. Case v. Mead, 52 Wash. 533, 
100 Pae. 1033. 

See, also, Adequacy of remedy by ap- 
peal: State ex rel. Lilly Co. v. Brawley, 
104 Wash. 374, 176 Pac. 337; State ex 
rel. Hillman v. Superior Court, 105 Wash. 
324, 177 Pac. 773; State ex rel. Kent v. 
Superior Court, 109 Wash. 336, 186 Pac. 
851. 


Discretion — Change of venue: 
State ex rel. Schlosberg v. Superior Court, 
106 Wash. 320, 179 Pac. 865. 


Order directing receiver’s sale: 
State ex rel. Silver Basin Mining Co. v. 
Superior Court, 110 Wash. 559, 188 Pac. 
384. 


Writs in Aid of Appellate Jurisdic- 
tion: See Remington’s Digest, Cert., § 10; 
State ex rel. Washington Bridge Co. v. 
Superior Court, 11 Wash. 366, 39 Pac. 
644; State ex rel. Commercial Nat. Bank 
v. Superior Court, 14 Wash. 365, 44 Pac. 
$59; State ex rel. Sprague v. Superior 
Court, 32 Wash. 693, 73 Pac. 779; Sulli- 
van's Estate, In re, 36 Wash. 217, 78 
Pac. 945; State ex rel. Angeles Brewing & 
Malting Co. v. Superior Court, 89 Wash. 
342, 154 Pac. 603. 


Decisions and Proceedings of Justices’ 
and Municipal Courts: See Remington’s 
Digest, Cert., §11; Taylor v. Ringer, 3 
W. T. 539, 19 Pac. 147; Gabriel v. 
Seattle & M. R. Co., 7 Wash. 515, 35 
Pac. 410; State ex rel. Pacific Coast S. S. 
Co. v. Superior Court, 12 Wash. 548, 41 
Pac. 895; State v. White, 8 Wash. 230, 
35 Pae. 1100; Woodbury v. Henningsen, 
11 Wash. 12, 39 Pae. 243; Seattle v. 
Pearson, 15 Wash. 575, 46 Pac. 1053; 
Falsetto v. Seattle, 18 Wash. 599, 52 
Pac. 250; State ex rel. Weymouth v. 
Lockhart, 28 Wash. 460, 68 Pac. 894. 


Decisions of Courts—Finality of De- 
termination: See Remington's Digest, 
Cert., §12; State ex rel. Pugh v. Su- 
perior Court, 52 Wash. 484, 100 Pac. 978; 
State ex rel. Mohr v. Superior Court, 54 
Wash, 225, 103 Pac. 17; State ex rel. 
Langley v. Superior Court, 73 Wash. 110, 
131 Pac. 482; State ex rel. Grant Realty 
Co. v. Superior Court, 76 Wash. 376, 136 
Pac. 144. 


Particular Proceedings in Civil Ac- 
tions: See Remington's Digest, Cert., 
$ 13; State ex rel. Tibbals v. Superior 


Court, 6 Wash. 201, 33 Pac. 387; Lewis 
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v. Gilbert, 5 Wash. 534, 32 Pac. 459; 
State ex rel. McLeod v. Superior Court, 9 
Wash. 366, 37 Pac. 454; State ex rel. 
Harris v. Superior Court, 34 Wash. 248, 
75 Pac. 809; State ex rel. Young v. Su- 
perior Court, 43 Wash. 34, 85 Pac. 989. 
Special See Reming- 
ton’s Digest, Cert., §14; State ex rel. 
McLaughlin v. Lichtenberg, 4 Wash. 231, 
29 Pac. 999; State ex rel. Reser v. Su- 
perior Court, 13 Wash. 25, 42 Pac. 630; 
Falsetto v. Seattle, 18 Wash. 509, 52 
Pac. 250; State ex rel. Richardson v. 
Superior Court, 28 Wash. 677, 69 Pac. 
375; State ex rel. Young v. Denney, 34 
Wash. 56, 74 Pac. 1021; State ex rel. 
Oudin v. Superior Court, 28 Wash. 584, 
68 Pac. 1052; State ex rel. Norris Safe 
ete. Co. v. Superior Court, 30 Wash. 177, 
70 Pac. 256; State ex rel. Whitehouse v. 
Superior Court, 38 Wash. 23, 80 Pac. 195; 
State ex rel, Keasal v. Superior Court, 
76 Wash. 291, 136 Pac. 147. 


Acts and Proceedings of Public Officers, 
Boards and Municipalities: See Reming- 
ton’s Digest, Cert., §15; Gregory v. 
Dixon, 7 Wash. 27, 34 Pac. 212; Browne 
v. Gear, 21 Wash. 147, 57 Pae. 359; Wil- 
sey v. Cornwall, 40 ‘Wash. 250, 82 Pac. 
303; Lewis v. Bishop, 19 Wask. 312, 53 
Pac. 165; Wilson v. Seattle, 2 Wash. 545, 
27 Pac. 474; Elma v. Carney, 4 Wash. 
418, 30 Pac. 732; Spooner v. Seattle, 6 
Wash. 370, 33 Pac. 963; State ex rel. 
Schroeder v. Superior Court, 29 Wash. 
1, 69 Pae. 366; King v. Listman, 63 
Wash. 271, 115 Pac. 93. 

Under this chapter a full and ample 
remedy for reviewing the proceedings of 
the board of county commissioners is 
given by enlarging the functions of the 
writ of certiorari: State ex rel. Latimer 
v. Henry, 28 Wash. 38, 68 Pac. 368. 


Legislative Acts and Ordinances: 
See Remington’s Digest, Cert., $16; 
Tenny v. Seattle Elec. Co., 43 Wash. 150, 
92 Pac. 895. 


Right of Review—Persons Entitled: See 
Remington’s Digest, Cert., §17; State ex 
rel. Pugh v. Superior Court, 52 Wash. 484, 
100 Pac. 978. 


Governor’s orders and aect3 as review- 
able bv writ of certiorari. 3 Ann. 
Cas. 393. 

Who entitled to bring certiorari in 


eminent domain proceedings. Ann. 
Oas. 1914D, 1144. 


Right of attornev to writ to review 
disbarment proceedings. 10 Ann. 
Cas. 546; Ann. Cas. 1918B, 838. 

Right of state or public officer to 
review on certiorari of order in 
habeas corpus releasing one from 
custody. 10 A. L. B. 385. 

Search-warrant proceedings as re- 
viewable by certiorari. 6 Ann. 
Cas. 615. 
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Review of courts-martial procecdings 
by certiorari in civil courts. 17 
Ann. Cas. 446. 

Contempt proceedings as reviewable 
by writ of certiorari. Ann. Cas. 
1914D, 216. 

Who may 2 writ to review high- 
way proceedings. 18 Ann. Cas. 
667. i 


§ 1003. Application for, How Made. 
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Act of municipal corporation in let- 
ting public contract as reviewable 
by certiorari. 17 Ann. Cas. 653; 
30 L. B A. (N. 8.) 130. 


Exception to the rule that certiorari 
will not lie where there is an ap- 
peal. 50 L. B. A. 787. 


The application must be made on affidavit by the party beneficially 
interested, and the court may require a notice of the application to be given 
to the adverse party, or may grant an order to show cause why it should 


not be allowed, or may grant the writ without notice. 


Cited in 15 Wash. 578; 23 Wash. 281. 


PROCEEDINGS AND DETERMINA- 
TION—In General: See Remington’s Di- 
gest, Cert.. $18; Leavitt v. Chambers, 
16 Wash. 353, 47 Pac. 755. 


Parties: See Remington’s Digest, Cert., 
§19; Woodbury v. Henningsen, 11 Wash. 
12, 39 Pac. 243; Frederick v. Seattle, 13 
Wash. 428, 43 Pac. 364; Seattle v. Pear- 
son, 15 Wash. 575, 46 Pac. 1053; State ex 
rel. Casedy v. Interstate Fisheries Co., 36 
Wash. 80, 78 Pac. 202. 

Time of Taking Proceedings: Sce Rem- 
ington’s Digest, Cert., §20; Spooner v, 
Seattle, 6 Wash. 370, 33 Pac. 963; State 
ex rel. Lowary v. Superior Court, 41 
Wash. 450, 83 Pac. 726; State ex rel. 
Alexander v. Superior Court, 42 Wash. 
684, 85 Pac. 673; State ex rel. Tumwater 


§ 1004. Writ, How Directed. 


[L. 95, p. 115, 8 5.1 


Power & Water Co. v. Superior Court, 
56 Wash. 287, 105 Pac. 815; State ex rel. 
Blackman v. Superior Court, 82 Wash. 
134, 143 Pac. 889; State ex rel. Jaku- 
bowski v. Superior Court, 84 Wash. 663, 
147 Pac. 408; State ex rel. Neal v. Kauff- 
man, 86 Wash. 172, 149 Pac. 656. 


Petition or . Other Application: See 
Remington’s Digest, Cert., § 22; Taylor 
v. Ringer, 3 W. T. 539, 19 Pae. 147; 
State ex rel. Grady v. Lockhart, 18 
Wash. 531, 52 Pac. 315; Corbett v. Civil 
Service Com., 33 Wash. 190, 73 Pac. 
1116; State ex rel. Warner v. Superior 
Court, 97 Wash. 472, 166 Pac. 791. 

Allowance and Issuance of Writ: See 
Remington’s Digest, vert., §25; Corbett 
v. Civil Service Com., 33 Wash, 190, 73 
Pac. 1116. 


The writ may be directed to the inferior tribunal, board or officer, or to 
any other person having the custody of the record or proceedings to be 
certified. When directed to a tribunal the clerk, if there be one, must 


return the writ with the transcript required. 


Cited in 75 Wash. 95. 

A surety on the bond to discharge 
an attachment cannot be held upon a 
judgment upon additional causes of ac- 
tion added after the discharge of the 
attachment by amendment of the com- 


§ 1005. Contents of Writ. 


[L. 95, p. 115, 8 6.] 


plaint introducing new causes of action, 
notwithstanding this section requiring the 
discharge bond to be conditioned to pay 
any judgment rendered against the de- 
fendant: Petri v. Manny, 99 Wash. 601, 
170 Pac, 127, 


The writ of review must command the party to whom it is directed to 


certify fully to the court issuing the writ, at a specified time and place, a 
transcript of the record and proceedings (describing or referring to them 
with convenient certainty), that the same may be reviewed by the court, 
and requiring the party, in the meantime, to desist from further proceedings 


in the matter to be reviewed. 


Cited in 23 Wash. 282; 46 Wash. 171; 
75 Wash. 82, 95. 

Form and Requisites of Writ: Sec 
Remington’s Digest, Cert., § 24; State ex 
rel. Cann v. Moore, 23 Wash. 276, 62 
Pac. 769. 


L. 95, p. 115, 8 7.] 


The return is necessary to confer jur- 
isdiction within the time fixed by the 
court, which thereupon becomes the law 
of the case; State ex rel. North Shore 
Boom & Driving Co. v. Superior Court, 
46 Wash. 169, 89 Pac. 479. 
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§ 1006. Stay of Proceedings. 

If a stay of proceedings be not intended, the words requiring the stay 
must be omitted from the writ. These words may be inserted or omitted, 
in the sound discretion of the court, but if omitted the power of the inferior 
court or office is not suspended or the proceedings stayed. [L. 95, p. 115, 
§ 8.] 


Cited in 75 Wash. 82. 


§ 1007. Bill of Exceptions - Judgment on. 


Questions of fact not apparent of record may be presented by bill of 
exception, and the court shall review the same, and, in case there is error. 
shall render such judgment in the case as of right ought to be entered, or 
reverse and remand the cause for further proceedings. [L. 95, p. 115, 8 9.] 


Cited in 75 Wash. 95. of a city officer by writ of certiorari is 


Bill of Exceptions: See Remington’s an equitable proceeding, and the evidence 
Digest, Cert., § 27; Corbett v. Civil Ser- Cannot be reviewed unless settled in a 
vice Com., 33 Wash. 190, 73 Pac. 1116, statement of facts: Taylor v. City Coun- 

A review of the city council’s removal Cil of Tacoma, 15 Wash. 92, 45 Pac. 641. 


§ 1008. Service of Writ. 
The writ may be served as follows, except where different directions 

respecting the mode of service thereof are given by the court granting it :— 

1. Where it 1s directed to a person or persons by name or by his or her 
official title or titles, or to a municipal corporation, it must be served upon 
each officer or other person to whom it 1s directed, or upon the corporation, 
in the same manner as a Summons; 

2. Where it is directed to a court, or to the judges of a court, having a 
clerk appointed pursuant to law, service upon the court or the judges thereof 
may be made by filing the writ with the clerk. [L. 95, p. 116, § 10.] 


§ 1009. Defective Return—How Perfected—Hearing—Judgment. 


If the return of the writ be defective, the court may order a further 
return to be made. When a full return has been made, the court must hear 
the parties, or such of them as may attend for that purpose, and may there- 
upon give judgment, either affirming or annulling or modifying the pro- 
ceedings below. [L. 95, p. 116, § 11. 


Cited in 18 Wash. 534; 46 Wash. 171. 


Return and Record: See Remington's 
Digest, Cert., § 26; State ex rel. Cougill 
v. Sachs, 3 Wash. 496, 30 Pac. 503; 
Swope v. Seattle, 35 Wash. 69, 76 Pac. 
517. 

Quashing or Dismissal: See Remington's 
Digest, Cert., §28; Spooner v. Seattle, 
6 Wash. 370, 33 Pac. 963; Gregory v. 


Dixon, 7 Wash. 27, 34 Pac. 212; State 
ex rel. Cann v. Moore, 23 Wash. 276, 62 
Pac. 769; State ex rel. Clifford v. Su— 
perior Court, 47 Wash. 35, 91 Pac. 568. 


Hearing on Writ. See Remington's Di- 
gest, Cert., § 29; State ex rel. Gilbert v. 
Moore, 5 Wash. 205, 31 Pac. 713; 
Spooner v. Seattle, 6 Wash. 370, 33 
Pac. 963. 


§ 1010. Questions Involving Merite—What are. 
The questions involving the merits to be determined by the court upon 


the hearing are :— 


1. Whether the body or officer had jurisdiction of the subject matter of 


the determination under review; 
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2. Whether the authority, conferred upon the body or officer in relation 
to that subject matter, has been pursued in the mode required by law, in 
order to authorize it or him to make the determination; 

3. Whether, in making the determination, any rule of law affecting the 
rights of the parties thereto has been violated to the prejudice of the relator ; 

4. Whether there was any competent proof of all the facts necessary to 
be proved, in order to authorize the making of the determination; 

5. If there was such proof, whether there was, upon all the evidence, such 
a preponderance of proof, against the existence thereof, rendered in an 
action in a court, triable by a jury, las] would be set aside by the court, 


as against fhe weight of evidence. 
Cited in 24 Wash. 543; 60 Wash. 591; 78 


Wash. 560; 83 Wash. 75; 109 Wash. 216. 


Scope and Extent of Review: See Kem- 
ington’s Digest, Cert., §30; State ex rel. 
Heilbron v. Van Brocklin, 8 Wash. 557, 
36 Pac. 495; McEneaney v. Dart, 9 Wash. 
682, 38 Par. 764; Hays v. Merchants’ 
Bank, 10 Wash. 573, 39 Pac. 98; State 
ex rel. Grady v. Lockhart, 8 Wash. 531, 
52 Pac. 315; Bringgold v. Spokane, 10 
Wash. 333, 53 Pac. 368; Browne v. Gear, 
21 Wash. 147, 57 Pac. 359; State ex rel. 
McCormick v. Superior Court, 43 Wash. 
91, 86 Pac. 205; Crouch v. Ross, 83 
Wash. 73, 145 Pac. 87. 

See, also, State ex rel. Tingstead v. 
Johnson, 109 Wash. 214, 186 Pac. 671. 


L. 95, p. 116, 8 12.] 


DECISION OR JUDGMENT: See Rem- 
ington's Digest, Cert., §§ 31—33. 

Determination and Disposition of Cause: 
State v. White, 8 Wash. 230, 35 Pac. 
1100; McEneany v. Dart, 9 Wash. 682, 
38 Pac. 764; State ex rel. Richardson v. 
Superior Court, 28 Wash. 677,69 Pac. 375. 


Judgment, Effect and Conclusiveness: 
State ex rel. Cougill v. Sachs, 3 Wash. 
496, 30 Pac. 503; State v. White, 8 Wash. 
230, 35 Pac. 1100; MeEneaney v. Dart, 
9 Wash. 682, 38 Pac. 764. 

Costs: State ex rel. Spokane Terminal 
Co. v. Superior Court, 40 Wash. 403, 82 
Pac. 878. | 


§ 1011. Copy of Judgment Transmitted to Inferior Tribunal. 


A copy of the judgment signed by the clerk, must be transmitted to the 
inferior tribunal, board or officer having the custody of the record or pro- 


ceeding certified up. 
Cited in 65 Wash. 390. 


§ 1012. Judgment-roll. 


[L. 95, p. 117, § 13. 


A copy of the judgment signed by the clerk, entered upon or attached 


to the writ and return, constitute the judgment-roll. 


[L. 95, p. 117, § 14.] 


MANDAMUS. 


§ 1013. Mandamus, Defined. 


The writ of mandamus may be denominated a writ of mandate. 


p. 117, § 15.] 


[L. 95, 


For text treatment of “Mandamus,” see 18 R. C. L. 78. 


§ 1014. Courts Entitled to Issue—Grounds. 
It may be issued by any court, except a justice's or a police court, to 


any inferior tribunal, corporation, board or person, to compel the perform- 
ance of an act which the law especially enjoins as a duty resulting from 
an office, trust or station, or to compel the admission of a party to the use 
and enjoyment of a right or office to which he is entitled, and from which 
he is unlawfully precluded by such inferior tribunal, corporation, board or 
person. [L. 95, p. 117, § 16.] 


671 


1014 


Cited in 15 Wash. 432; 16 Wash. 277; 
19 Wash. 386, 525, 676; 20 Wash. 44, 636; 
24 Wash. 543; 28 Wash. 6; 30 Wash. 599; 
31 Wash. 541; 32 Wash. 553; 33 Wash. 
392; 35 Wash. 45; 36 Wash. 169; 38 Wash. 
313; 46 Wash. 477; 50 Wash. 103; 88 Wash. 
592; 90 Wash. 489; 96 Wash. 167; 97 Wash. 
174; 100 Wash. 288; 101 Wash. 95; 111 
Wash. 108; 113 Wash. 215. 


Nature of Remedy in General: See 
Remington’s Digest, Mand., §1; Clark 
County v. Brazee, 1 W. T. 199; Parrish 
v. Reed, 2 ‘Wash. 491, 27 Pac. 23), 28 


Pac. 372; Tacoma v. Lillis, 4 Wash. 797, 


31 Pac. 321, 18 L. R. A. 372; State ex 
rel. Dudley v. Daggett, 28 Wash. 1, 68 
Pac. 340; Edes v. Haley, 94 Wash. 233, 
162 Pac. 50. 


If judgment against the state dental 
board may be enforced by mandamus 
proceedings, under this section, it is no 
more than a concurrent remedy, and does 
not exclude proceedings supplementary to 
the judgment: Stern v. State Board of 
Dental Examiners, 50 Wash. 100, 96 Pac. 
693. 


Successive Writs or Proceedings: See 
Remington’s Digest, Mand., §9; State ex 
rel. King v. Trimbell, 12 Wash. 440, 41 
Pac. 183. 


Nature and Existence of Rights to be 
Protected or Enforced: See Remington’s 
Digest, Mand., §§19, 11; Northwestern 
Warehouse Co. v. Oregon R. & Nav. Co., 
32 Wash. 218, 73 Pac. 388; State ex rel. 
Evers v. Byrne, 32 Wash. 264, 73 Pae. 
394; State ex rel. Brown v. McQuade, 
36 Wash. 579, 79 Pac. 207; Hindman v. 
Boyd, 42 Wash. 17, 84 Pac. 609. 


Nature of Acts to be Commanded: See 
Remington’s Digest, Mand., 38 12, 13; 
Mansfield v. First Nat. Bank, 6 Wash. 
603, 34 Pac. 143; State ex rel. Osborne 
ete. Co. v. Nichols, 38 Wash. 309, 80 
Pac. 462; State ex rel. Gorman v. Nichols, 
40 Wash. 437, 82 Pac. 741; State ex rel. 
School District No. 301 v. Preston, 84 
Wash. 79, 146 Pac. 175, 149 Pac. 352. 


Conditions Precedent: See Remington's 
Digest, Mand., §§14, 15. In general: 
State ex rel. Dusinberre v. Hunter, 4 
Wash. 651, 30 Pac. 642, 32 Pac. 294; 
State ex rel. Smith v. Forrest, 8 Wash. 
610, 36 Pac. 686, 1120; State ex rel. Roe 
v. Seattle, 88 Wash. 589, 153 Pac. 336. 


Demand and Default: Northern Pac. R. 
Co. v. Territorv, 3 W. T. 303, 13 Pae. 
604; State ex rel. Witherop v. Brown, 19 
Wash. 383, 53 Pac. 548; State ex rel. 
Grinsfelder v. Spokane St. R. Co., 19 
Wash, 518, 53 Pac. 719, 67 Am. St. Rep. 
739, 41 L. R. A. 515; State ex rel. Evers 
v. Byrne, 32 Wash. 264, 73 Pac. 394; 
Clerf, In re, 55 Wash. 465, 104 Pace. 
622: State ex rel. Olympia Nat. Bank v. 
Lewis, 62 Wash. 266, 113 Pac. 629. 
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Mandamus Ineffectual or not Beneficial: 
See Remington’s Digest, Mand., 3 16; 
State ex rel. Dusinberre v. Hunter. 4 
Wash. 651, 30 Pac. 642, 32 Pac. 281; 
Barnett v. Ashmore, 5 Wash. 163, 31 
Pac. 466; State ex rel. Bauer v. Sunset 
Tel. & Tel. Co., 30 Wash. 676, 71 Pac. 
198; Hindman v. Colvin, 46 Wash. 317, 
89 Pac. 894; State ex rel. Bremerton v. 
Yakey, 68 Wash. 284, 123 Pac. 13; State 
ex rel. Bothell v. Woody, 90 Wash. 501, 
156 Pac. 534. 


Abatement of Proceedings: See Rem- 
ington’s Digest, Mand., 3 17; State ex 
rel. Oudin etc. Co. v. Superior Court, 37 
Wash. 30, 79 Pac. 483; State ex rel. 
Wheeler v. Irwin, 40 Wash. 413, 82 Pac. 
420; State ex rel. Cook v. Fairley, 45 
Wash. 52, 87 Pac. 1052. 

SUBJECTS AND PURPOSES OF RE- 
LIEF—Oourts and Judicial Officers Sub- 
ject to Mandamus: See Remington’s Di- 
gest, Mand., §18; State ex rel. Romano 
v. Yakey, 43 Wash. 15, 85 Pac. 990, 9 
Ann. Cas. 1071. 


Matters of Discretion: See Remington’s 
Digest, Mand., § 19; State ex rel. Romano 


V. Yakey, 43 Wash. 15, 85 Pac. 990, 9 


Ann. Cas. 1071; State ex rel. McDonald 
v. Steiner, 44 Wash. 150, 87 Pae. 66; 
Clerf, In re, 55 Wash. 465, 104 Pac. 622; 
State ex rel. Crombie v. Superior Court, 
85 Wash. 607, 148 Pace. 882, L. R. A. 
1915 E, 567. 

Mandamus does not lie to compel the 
superior court to enter judgment upon a 
remittitur where the supreme court did 
not direct a specific judgment, but the 
direction given was only such as the law 
gives, and the superior court was not re 
fusing to exercise its discretion or pro- 
ceed to a final determination of the case; 
since mandamus does not lie to control 
discretion or review error: State ex rel. 
Luketa v. Jurey, 108 Wash. 44, 182 
Pac. 932. 


Entertaining Jurisdiction and Proceed - 
ing With Cause: See Remington’s Digest, 
Mand., §20; State ex rel. Shannon v. 
Hunter, 3 Wash. 92, 27 Pac. 1076; State 
ex rel. Pacific Coast S. S. Co. v. Superior 
Court, 12 Wash. 548, 41 Pac. 895; State 
ex rel. Smith v. Parker, 12 Wash. 685, 
42 Pac. 113; State ex rel. Puget Sound 
Nat. Bank v. Superior Court, 14 Wash. 
686, 45 Pac. 670; State ex rel. Smith v. 
McClinton, 17 Wash. 45, 48 Pac. 740; 
State ex rel. Townsend Gas. ete. Co. 
v. Superior Court, 20 Wash. 502, 55 
Pac, 933; State ex rel. Barbo v. 
Hadley, 20 Wash. 520, 56 Pac. 29; 
State ex rel. McIntyre v. Superior Court, 
21 Waah. 108, 57 Pac. 352; State ex rel. 
Stratton v. Tallman, 29 Wash. 317, 69 
Pac, 1191; State ex rel. Murphy v. Su- 
perior Court, 73 Wash. 507, 131 Pae. 
1136; State ex rel. Everett v. Superior 
Court, 99 Wash. 169, 169 Pac. 22; State 
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ex rel. Woods v. Mackintosh, 99 Wash. 
553, 169 Pac. 990; State ex rel. Martin 
v. Superior Court, 101 Wash. 81, 172 
Pae. 257. 

Change of Venue: See Remington’s Di- 
gest, Mand., §21; State ex rel. Stockman 
v. Superior Court, 15 Wash. 366, 46 Pac. 
395. Overruled in State ex rel. Miller v, 
Superior Court, 40 Wash. 555, 82 Pac. 
877, 111 Am. St. Rep. 925, 2 L. R. A. 
(N. S.) 395; State ex rel. Hubbard v. 
Superior Court, 24 Wash. 438, 64 Pac. 
727; State ex rel. Wyman ete. Co. v. 
Superior Court, 40 Wash. 443, 82 Pac. 875, 
111 Am. St. Rep. 915, 5 Ann. Cas. 775, 
2 L. R. A. (N. S.) 568; State ex rel. 
Seougale v. Superior Court, 55 Wash. 
328, 104 Pac. 607, 133 Am. St. Rep. 1030; 
State ex rel. Furth v. Superior Court, 71 
Wash. 147, 127 Pac. 1107; State ex rel. 
Nash v. Superior Court, 82 Wash. 614, 
144 Pac. 898. 

See, also, State ex rel. Schlosberg v. 
Superior Court, 106 Wash. 320, 179 Pac. 
865; State ex rel. Duncan v. Superior 
Court, 106 Wash. 507, 180 Pac. 481. 


Entry of Judgment: Sec Remington's 
Digest, Mand., § 22; State ex rel. Dusin- 
berre v. Hunter, 4 Wash. 651, 3 Pac. 
642, 32 Pac. 294; Mansfield v. First Nat, 
Bank, 6 Wash. 603, 34 Pac. 143; State 
ex rel. Gabe v. Main, 66 Wash. 381, 119 
Pac. 844; State ex rel. Eilers Music 
House v. French, 100 Wash. 552, 171 Pac. 
527. 

Vacation of Judgment or Order: See 
Remington’s Digest, Mand., § 23; State 
ex rel. Rohde v. Sachs, 2 Wash. 373, 26 
Pac. 863, 26 Am. St. Rep. §57; State ex 
rel. Stiatton v. Tallman, 25 Wash. 295, 
65 Pac. 545; State ex rel. Gabe v. Main, 
66 Wash. 381, 119 Pac. 844. 


Execution: See Remington's Digest, 
Mand., §§ 24, 25; State ex rel. Commer- 
cial’ Inv. Co. v. Hartman, 26 Wash. 524, 
67 Pac. 223; State ex rel. Jefferson 
County v. Hatch, 36 Wash. 164, 78 Pac. 
796; State ex rel. Lewis v. Hodge, 90 
Wash. 487. 156 Pac. 404. 

—— Setting Apart and Restitution of 
Exempt Property: State ex rel. Achey v. 
Creech, 18 Wash. 186, 51 Pac. 363; 
State ex rel. Hill v. Gardner, 32 Wash. 
550, 73 Pac. 690, 98 Am. St. Rep. 858; 
American Paper Co. v. Sullivan, 34 Wash. 
391, 75 Pac. 991. 


Proceedings for Review—Fixing Amount 
and Approval of Bond: See Remington’s 
Digest, Mand., § 26; State ex rel. Smith 
v. Sachs, 3 Wash. 96, 27 Pac. 1075; State 
ex rel, Miller v. Lichtenberg, 4 Wash. 
653, 30 Pac. 1056; State ex rel. Votaw v. 
Parker, 6 Wash. 411, 34 Pac. 149; State 
ex rel. Denham v. Superior Court, 28 
Wash. 590, 68 Pac. 1051. 

Preparation and Transmission of 
Record and Proceedings not in Record: 
Rem. Wash. Code, Vol. I—43 
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See Remington's Digest, Mand., § 27; 
State ex rel. Benham v. Armstrong, 5 
Wash. 123, 31 Pac. 427; State ex rel. 
Hinchey v. Allyn, 7 Wash. 285, 34 Pac. 
914; Scott v. Bourn, 13 Wash. 471, 43 
Pac. 372; State ex rel. Klein v. Superior 
Court, 36 Wazh. 44, 78 Pac. 137; State 
ex rel. Richardson v. Super.or Court, 41 
Wash. 439, 83 Pac. 1027; State ex rel. 
Hackett v. Arnest, 100 Wash. 286 170 
Pac. 563. : 

Civil Proceedings Other Than Actions: 
See Remington's Digest, Mand., § 28; 
State ex rel. Gordon Hardware Co. v. 
Langley, 13 Wash. 636, 43 Pac. 875; 
State ex rel. Hibbard & Co. v. Superior 
Court, 21 Wash. 631, 59 Pac. 505. 

Criminal Prosecutions: See Remington’s 
Digest, Mand., § 29; State ex rel. Romano 
v. Yakey, 43 Wash. 15, 85 Pac. 990, 9 
Ann. Cas. 1071; State ex rel. Lundin v. 
a Court, 102 Wash. 600, 174 Pac. 
473. 


Mandamus does not lie to compel the 
filing of an information and trial of ac- 
cused, held by a committing justice, al- 
though accused had waived examination, 
where the justice retained the cause for 
examination; since the right of the su- 
perior court to control the action arise3 
only after the justice’s return: State ex 
rel. Cline v. Superior Court, 108 Wash. 
603, 185 Pac. 605. 


State Boards and Officers: See Reming- 
ton’s Digest, Mand., §30; State ex rel. 
Stearns v. Smith, 6 Wash. 496, 33 Pac. 
974; State ex rel. Gillette v. Clausen, 
44 Wash. 437, 87 Pac. 498; State ex rel. 
Pacific American Fisheries v. Darwin, 81 
Wash. 1, 142 Pac. 441; State ex rel. Pro- 
gressive Motion Picture Co. v. Howell, 90 
Wash. 163, 164 Pac. 917. 


See, also, State ex rel. Home Tel. & 
Tel. Co. v. Hurn, 106 Wash. 362, 180 Pac. 
400. 


County Boards and Officers: Sce Rem- 
ington’s Digest, Mand., §31; State ex rel. 
De Rackin v. Allen, 8 Wash. 168, 35 
Pac. 609; State ex rel. Banks v. Sno- 
homizh County, 18 Wash. 160, 51 Pac. 
368; State ex rel. O’Neil v. Wallace, 96 
Wash. 107, 164 Pac. 741. 


Official Character of Acts or Proceed- 
ings: See Remington’s Digest, Mand., 
§ 32; State ex rel. Porter v. Headlee, 18 
Wash. 220, 51 Pac. 369; State ex rel. 
Porter v. Headlee, 19 Wash. 477, 53 Pac. 
948; Townsend Gas. & Elec. Light Co. v. 
Hill, 24 Wash. 469, 64 Pac. 778; Chapin 
v. Port Angeles, 31 Wash. 535, 72 Pac. 
119; State ex rel. Rogers v. Jenkins, 21 
Wash. 364, 58 Pac. 217. 


See, also, State ex rel. Godfrey v. 
Turner, 113 Wash. 214, 193 Pac. 715. 
Judicial or Quasi-judicial Powers and 


Functions: See Remington’s Digest, 
Mand., §33; Hester v. Thomson, 35 
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Wash. 119, 76 Paec. 734; State ex rel. 
Rosbach v. Pratt, 68 Wash. 157, 122 Pac. 
987. 


Ministerial Acts in General: See Rem- 
ington’s Digest, Mand., § 34; State ex rel. 
Rogers v. Jenkins, 20 Wash. 78, 54 Pac. 
765; American Bridge Co. v. Wheeler, 35 
Wash. 40, 76 Pac. 534. 


A plain case is required before the 
prosecuting attorney will be required to 
file an information in quo warranto to 
teat the validity of the incorporation of 
a town: State ex rel. Cummings v. John- 
son, 105 Wash. 93, 177 Pac. 699. 


Matters of Discretion: See Remington’s 
Digest, Mand., §35; Morris & Whitehead 
v. Williams, 23 Wash. 459, 63 Pac. 236; 
State ex rel. Buszell v. Callvert, 33 Wash. 
380, 74 Pac. 523; State ex rel. Hawes v. 
Brewer, 39 Wash. 65, 80 Pac. 1001, 109 
Am. St. Rep. 858, 4 Ann. Cas. 197; State 
ex rel. Cowles v. Schively, 63 Wash. 103, 
114 Pac. 901; State ex rel. Yeargin v. 
Maschke, 90 Wash. 249, 155 Pac. 1064; 
State ex rel. Taro v. Everett, 101 Wash. 
561, 172 Pac. 752. 


Specific Acts: See Remington's Digest, 


Mand., $36; State ex rel. Hawes v. 
Brewer, 39 Wash. 65, 80 Pac. 1001, 109 
Am, St. Rep. 858, 4 Ann. Cas. 197; 
Hodgeman v. Olsen, 86 Wash. 615, 150 
Pac, 1122, L. R. A. 1916A, 739. 


See, also, State ex rel. Cummings v. 
Johnson, 105 Wash. 93, 177 Pac. 699. 


Approval or Acceptance of Bonds: See 
Remington’s Digest, Mand., §37; State 
ex rel. Reed v. Jones, 6 Wash. 452, 34 
Pac. 201, 23 L. R. A. 340; State ex rel. 
Independent Asphalt Paving Co. v. Gill, 
87 Wash. 201, 151 Pac. 498. 


Elections and Proceedings Relating 
Thereto: See Remington’3 Digest, Mand., 
$ 38; State ex rel. Dyer v. Twichell, 4 
Wash. 715, 31 Pae. 19; State ex rel. 
Swerdfiger v. Whitney, 12 Wash. 42), 41 
Pac. 189: State ex rel. King v. Trim- 
bell, 12 Wash. 440, 41 Pac. 183; State ex 
rel. Cann v. Moore, 23 Wash. 115, 62 
Pac. 441; State ex rel. Howe v. Ken- 
dall, 44 Wash. 542, 87 Pac. 821; State 
ex rel. Shepard v. Superior Court, 60 
Wash. 370, 111 Pac. 233, 140 Am. St. Rep. 
925. 


Title to and Possession of Office: See 
Remington’s Digest, Mand., §§ 39, 40; 
Lynde v. Dibble, 19 Wash. 328, 53 Pac. 
370; Kimball v. Olmsted, 20 Wash. 629, 56 
Pac. 377; State ex rel. Dudley v. Daggett, 
28 Wash. 1, 68 Pac. 340; State ex rel. 
Roe v. Seattle, 88 Wash. 589, 153 Pac. 
336; State ex rel. Cann v. Moore, 23 
Wash. 115, 62 Pac. 441. 


See, also, State ex rel. Dent v. Me- 
Lennan, 110 Wash. 16, 187 Pac. 408. 


Public Records—Inspection and Use of 
Records: See Remington’s Digest, Mand., 
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§41; State ex rel. Cook v. 
Wash. 638, 79 Pac. 306. 
Contracts in General: See Remington’s 
Digest, Mand., §42; Times Pub. Co. v. 
Everett, 9 Wash. 518, 37 Pac, 695, 43 
Am. St. Rep. 865; Morris & Whitehead 
v. Williams, 23 Wash. 459, 63 Pac. 236. 


Proceedings Relating to Public Lands: 
See Remington’s Digest, Mand., §§ 43, 44; 
Ilwaco v. Ilwaco R. & Nav. Co., 17 Wash. 
652, 50 Pac. 572; State ex rel. Bussell v. 
Bridges, 30 Wash. 268, 70 Pac. 506; State 
ex rel. Bussell v. Callvert, 33 Wash. 380, 
74 Pac. 573; State ex rel. Smith v. Koss, 
42 Wash. 439, 85 Pac. 29; State ex rel. 
Smith v. Forrest, 11 Wash. 158, 39 Pac. 
400. 

Proceedings to Procure and Grant af 
Licenses—Certificates in General: See 
Remington’s Digest, Mand., §45; State 
ex rel. Thayer v. Mish, 13 Wash. 302, 43 
Pac. 40; State ex rel. Osborne etc. Co. v. 
Nichols, 38 Wash. 309, 80 Pac. 462. 


Professions: See Remington's Di- 
gest, Mand.,§ 46; State ex rel. Brown v. 
Board of Dental Examiner3, 38 Wash. 
325, 80 Pac. 544. 


Public Improvements: See Remington’s 
Digest, Mand., §§ 46-1—48. Performance 
of contracts: State ex rel. Warehouse & 
Realty Co. v. Spokane, 65 Wash. 385, 118 
Pac, 321. 


Levy of Assessments and Special 
Taxes: Waldron v. Snohomish, 41 Wash. 
066, 83 Pac. 1106; State ex rel. Barber 
Asphalt Pav. Co. v. Seattle, 42 Wash. 
370, 85 Pae. 11. 


Collection of Assessments and 
Special Taxes: German-Am. Sav. Bank v. 
Spokane, 17 Wash, 315, 49 Pac. 542, 38 
L. R. A. 259. 


Reed, 36 


Making and Enforcement of Police 
Regulations: Sce Remington's Digest, 
Mand., §49; State ex rel. Hawes. v. 


Brewer, 39 Wash. 65, 80 Pac. 1001, 199 
Am. St. Rep. 858, 4 Ann. Cas. 197. 


Appropriation or Other Disposition of 
Public Money—Payment to Municipalities 
or Officers: See Remington's Digest, 
Mand., §50; Elder v. Territory, 3 W. T. 
438, 19 Pac. 29. 

Audit and Allowance of Accounts and 
Claims: See Remington's Digest, Mand., 
$91; State ex rel. Carraher v. Graves, 
13 Wash. 485, 43 Pac. 376; State ex rel. 
Davis-Smith Co. v. Clausen, 65 Wash. 
156, 117 Pac. 1101, 37 L. R. A. (N. S.) 
466, 2 N. C. C. A. 823, 3 N. C. C. A. 599. 

Issue of Warrants or Orders for Pay- 
ment: Sce Remington's Digest, Mand., 
$ 52; Barnett v. Ashmore, 5 Wash. 163, 


31 Pac. 466; State ex rel. Porter v. 
Headlee, 18 Wash. 220, 51 Pac. 369; 
State ex rel. Dahlquist v. Van Wyck, 


20 Wash. 39, 64 Pac. 76S; State ex rel. 
Davey v. Cheetham, 29 Wash. 64, 54 
Pac. 772; State ex rel. Hellar v. Young, 


674 


CHAP. I] 


21 Wash. 391, 58 Pac. 220; American 
Bridge Co. v. Wheeler, 35 Wash. 40, 76 
Pac. 534; State ex rel. Barto v. Board 
of Drainage Commrs., 46 Wash. 474, 90 
Pac. 660; State ex rel. Maddaugh v. 
Ritter, 74 Wash. 649, 134 Pac. 492; State 
ex rel. Beach v. Olsen, 91 Wash. 56, 157 
Pac. 34. 


See, also, State ex rel. Clapp v. Urqu- 
hart, 108 Wash. 299, 183 Pac. 121. 


Issue of Bonds: See Remington’s Di- 
gest, Mand., $53; Chalk v. White, 4 
Wash. 156, 29 Pac, 979; State ex rel. 
Zylstra v. Clausen, 66 Wash. 324, 119 
Pac. 797. 

Payment of Debts and Claims: See 
Remington’s Digest, Mand., §§ 54—59. 
In general: Abernethy v. Medical Lake, 
9 Wash. 112, 37 Pac. 306; Cloud v. 
Sumas, 9 Wash. 399, 37 Pac. 395. 


Appropriations and Special Funds: 
State ex rel. Hellar v. Young, 18 Wash. 
21, 50 Paec. 786. 


Salaries and Wages: State ex rel. 
Dudley v. Daggett, 28 Wash. 1, 68 Pac. 
340; State ex rel. Brown v. McQuade, 36 
Wash. 579, 79 Pac. 207. 
Warrants or Orders: Union Sav. 
Bank & T. Co. v. Gelbach, 8 Wash. 497, 
36 Pac. 467, 24 L. R. A. 359; Cloud v. 
Sumas, 9 Wash. 399, 37 Paec. 305; La 
France Fire Engine Co. v. Davies, 9 
Wash. 600, 38 Pac. 154; Mason v. Purdy, 
11 Wash. 591, 40 Pac. 130; Bardsley v. 
Sternberg, 17 Wash. 243, 49 Pac, 499; 
State ex rel. Titlow v. Centralia, 93 
Wash. 401, 161 Pac. 74. 

See, also, State ex rel. Clapp v. Urqu- 
hart, 108 Wash. 299, 183 Pac. 121. 


Interest cn Warrants: Philadelphia 
Mtg. & T. Co. v. New Whatcom, 19 Wash. 
225, 52 Paec. 1063. 


Judgments: Chambers v. Territory, 
3 W. T. 280, 13 Pac. 336. 


—— Defenses and Grounds of Opposi- 
tion: See Remington's Digest, Mand., 
$60; State ex rel. Porter v. Headlee, 18 
Wash. 220, 51 Pac. 369; State ex rel. 
Porter v. Headlee, 19 Wash. 477, 53 Pace. 
948; Savage v. Sternberg, 19 Wash. 679, 
54 Pac. 611, 67 Am. St. Rep. 751; Smith 
v. Ormsby, 20 Wash. 396, 55 Pac. 570, 
72 Am. St. Rep. 110; State ex rel. Eg- 
bert v. Blumberg, 46 Wash. 270, 89 Pac. 
708. 

RELATING TO TAXES AND SECUR- 
ITIES: See Remington's Digest, Mand., 
§§ 60-1—66. Levy of Taxes—Purposes in 
General: State ex rel. Polson v. Hard- 
castle, 68 Wash. 548, 124 Pac. 110; State 
a Asotin County, 79 Wash. 634, 140 Pac. 
14. 


—— Payment of Claims, Warrants or 
Orders: Portland Sav. Bank v. Montesano, 
14 Wash. 570, 45 Pac. 158; State Sav. 
Bank v. Davis, 22 Wash. 406, 61 Pac. 43. 
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—— Payment of Bonds or Other Secur- 
ities: State ex rel. Witherop v. Brownu, 
19 Wash. 383, 53 Pac. 548; State ex rel. 
Evers v. Byrne, 32 Wash. 264, 73 Pac. 
394; Gay v. New Whatcom, 67 Wash. 
88, 26 Pac. 389. 

Payment of Judgments: Lorence 
v. Bean, 18 Wash. 36, 50 Pac. 582. 


Assessment of Taxes: Gay v. New 
Whatcom, 26 Wash. 369, 68 Pac. 88; 
State ex rel. Evers v. Byrne, 32 Wash. 
264, 73 Pac. 394. 


Redemption from Tax Sales: State ex 
rel. McClaine v. Reed, 29 Wash. 383, 69 
Pac. 1096. 

Disposition of Taxes Collected: State ex 
rel. Thayer v. Mish, 13 Wash, 302, 43 
Pac. 40. 

ACTS AND PROCEEDINGS OF PRI- 
VATE CORPORATIONS: See Reming- 
ton’s Digest, Mand., §§67, 68. 

Custody of, and Access to Corporate 
Records and Books: Paul v. McGraw, 3 
Wash. 296, 28 Pac. 532; State ex rel. 
Weinberg v. Pacific Brewing ete. Co., 21 
Wash. 451, 58 Pac. 584, 47 L. R. A. 208. 

Exercise of Corporate Franchises and 
Powers — Operation of Works, and Public 
Service and Accommodation: Northern 
Pacific R. Co. v. Territory, 3 W. T. 303, 
13 Pac. 604; State ex rel. Grinsfelder v. 
Spokane St. R. Co., 19 Wash. 518, 53 
Pac. 719, 67 Am. St. Rep. 739, 41 L. R. 
A. 515. 


JURISDICTION, PROCEEDINGS AND 
RELIEF—Jurisdiction: See Remington’s 
Digest, Mand., §§69, 70. In general: 
Paul v. McGraw, 3 Wash. 296, 28 Pace. 
532. Supreme and appellate courts: State 
ex rel. Shannon v. Hunter, 3 Wash. 92, 
27 Wash. 1076; State ex rel. McIntyre v. 
Superior Court, 21 Wash. 108, 57 Pac. 
352; State ex rel. Gillette v. Superior 
Court, 22 Wash, 496, 61 Pac. 158; State 
ex rel. Wallace v. Superior Court, 24 
Wash. 605, 64 Pac. 778; Spokane v. 
Smith, 37 Wash. 583, 79 Pac. 1125. 

See, also, State ex rel. Swan v. Su- 
perior Court, 105 Wash. 167, 177 Pac. 
679. i 


Parties Plaintif or Petitioners: Sce 
Remington’s Digest, Mand., §§ 72—75-1. 
Use of Name of State: Northern Pac. R. 
Co. v. Territory, 3 W. T. 303, 13 Pac. 
604; State ex rel. Weinberg v. Pacific 
Brewing etc. Co., 21 Wash. 451, 58 Pac. 
584, 47 L. R. A. 208; State ex rel. Rich- 
ardson v. Superior Court, 41 Wash. 439, 
83 Pac. 1027; State ex rel. Cicoria v. 
Corgiat, 50 Wash. 95, 96 Pac. 689. 
Public Officers: State ex rel. Ross 
v. Headlee, 22 Wash. 126, 66 Pac. 126; 
American Bridge Co. v. Wheeler, 35 
Wash. 40, 76 Pac. 534, 


Private Persons—tInterest in Sub- 
ject Matter: State ex rel. Starrett v. 
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James, 14 Wash. 82, 44 Pac. 116; State 
ex rel. Grinsfelder v. Spokane St. R. Co., 
19 Wash. 518, 53 Pac. 719, 67 Am. St. 
Rep. 739, 41 L. R. A. 515; State ex rel. 
Romano v. Yakev, 43 Wash. 15, 85 Pac. 
990, 9 Ann. Cas. 1071; State ex rel. 
Pacific American Fisheries v. Darwin, 81 
Wazh. 1, 142 Pac. 441; State ex rel. Taro 
v. Everett, 101 Wash. 561, 172 Pac. 572; 
State ex rel. Ellertsen v. Home Tel. & 
Tel. Co., 102 Wash. 196, 172 Pac. 899. 


Persons Having Interest and Seek- 
ing Relief Common to Others: State ex 
rel. Evers v. Byrne, 32 Wash. 264, 73 
Pac. 394. 


Joinder: State ex rel. Howe v. 
Kendall, 41 Wash. 542, 87 Pac. 821. 


Parties Defendant or Respondents: See 
Remington’s Digest, Mand., §8§76, 77; 
Espy Estate Co. v. Pacifice County, 40 
Wash. 67, 82 Pac. 129; State ex rel. Hill 
v. Superior Court, 4 Wash. 327, 30 Pac. 
82; State ex rel. Witherop v. Brown, 19 
Wash. 383, 53 Pac. 548; Savage v. Stern- 
berg, 19 Wash. 679, 54 Pac. 611, 67 Am. 
St. Rep. 751; State ex rel. Race v. Cran- 
ney, 30 Wash. 594, 71 Pac. 59; State ex 
rel. Howe v. Kendall, 44 Wazh. 542, 87 
Pac. 821. 


Original jurisdiction of state court of 
last resort to issue writ. 20 Ann 
Cas. 184; 58 L. R. A. 833; 38 L. 
R. A. (N. S.) 1000. 


Inadequacy of remedy by appeal or 
writ of error as affecting right to 
mandamus to inferior court. 4 A. 
L. R. 632. 


Mandamus to compel a court to take 
jurisdiction of a cause that it has 
erroneously dismiszed for supposed 
insufficiency or lack of service. 4 
A. L. R. 619. 


Mandamus to compel court to assume 
or exercise jurisdiction where it 
ha3 erroneously dismissed the cause 
or refused to proceed on the ground 
of supposed lack of jurisdiction. 4 
A. L. R. 582. 

Mandamus to compel a court to re- 
instate or proceed with the hearing 
of an appeal that it has erroneously 
dismissed. 4 A. L. R. 655. 

Mandamus as remedy on refusal of 
court to entertain jurisdiction on 
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ground of discretion when it has 
no discretion. Ann. Cas. 1915D, 
199. 


- Right to mandamus to compel proper 


official to enter judgment by de- 
fault. Ann. Cas. 1913B, 344. 


Right of private person to mandamus 
to enforce performance of duty by 
court or magistrate. 9 Ann. Oas. 
1074; Ann. Cas. 1912A, 1118. 


Contractual duty of public officer as 
enforceable by mandamus, 20 L. 
R. A. (N. 8.) 801. 


Mandamus to compel performance of 
continuous acts or control general 
course of official conduct. 4 Ann. 
Cas. 198; 20 Ann. Cas. 220; 39 
L. B. A. (N. 8.) 810. 


Mandamus as proper remedy to com- 
pel payment of soldiers bounty. 
13 A. L. R. 604. 


Mandamus to compel payment of 
salary of publie officer or employee. 
5 A. L. R. 579. 


Mandamus to compel acceptance or 
surrender of office. 24 L. R. A. 
493; 31 L. R. A. 343. 


Remedy by mandamus to restore 
party to office. 12 Ann. Oas. 14; 
Ann. Cas. 1912 A, 230; 19 L. R. A. 
(N. 8.) 49. 


Mandamus to compel election officers 
to act after they have adjourned. 
Ann. Cas. 1913C, 1257; 36 L, R. 
A. (N. 85 1089. 


Mandamus as to initiative, or refer- 
endum, or recall election. 50 L. R. 
A. (N. 8.) 216, 229; L. R A. 
1916D, 1104; L. R. A. 1917B, 31. 


Governor of state as subject to man- 
damus. 3 Ann. Cas. 391; 11 Ann. 
Cas. 620; Ann. Cas. 1913B, 789; 6 
L. R. A. (N. 8.) 750; 32 L. R. A. 
(N. 8.) 355; L. R. A. 1917F, 774. 

Mandamus for construction or repair 
of school building. 1 A L. R. 
1559. 

Reinstatement of teacher by writ of 
mandate. 49 L. B. A. (N. 8.) 62. 
Mandamus to compel grant of di- 
ploma or other evidence of pupil’s 
completion of course. 6 A. L. R. 
1533; 3 I. R. A. (N. S.) 1115; 

L. R. A. 1916B, 616. 


§ 1015. Writ in Absence of Remedy at Law—Affidavit. 

The writ must be issued in all cases where there is not a plain, speedy 
and adequate remedy in the ordinary course of law. It must be issued upon 
affidavit on the application of the party beneficially interested. [L. 95, 


p. 117, 8 17.] 


Cited in 20 Wash. 44, 397; 32 Wash. 
352; 36 Wash. 168; 39 Wash. 409; 74 


Existence and Adequacy of Other Rem. 
edy in General: See Remington’s Digest, 


Wash. 592; 97 Wash. 174; 101 Wash. 96; Mand., §2: Paul v. McGraw, 3 Wazh. 296, 


111 Wash. 103. 


28 Pac. 532; Lewis v. Seattle, 5 Wash. 
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741, 32 Pac. 794; State ex rel. Gannon v. 
Hitt, 13 Wash. 547, 43 Pac. 638; Quaker 
City Nat. Bank v. Tacoma, 27 Wash. 259, 
67 Pac. 710; State ex rel. Dudley v. 
Daggett, 28 Wash. 1, 68 Pac. 340; Chapin 
v. Port Angeles, 31 Wash. 535, 72 Pac. 
117; State ex rel. Krutz v. Washington 
Irr. Co., 41 Wash. 283, 83 Pac. 308, 111 
Am. St. Rep. 1019; State ex rel. Yeargin 
v. Maschke, 90 Wash. 249, 135 Pac. 1064; 
State ex rel. Whitten v. Spokane, 92 
Wash. 667, 159 Pac. 805. 

See, also, State ex rel. Godfrey v. 
Turner, 113 Wash. 214, 193 Pac. 715. 


Remedy by Appeal or Writ of Error: 
See Remington’s Digest, Mand., §3; State 
ex rel. Stockman v. Superior Court, lo 
Wash. 366, 46 Pac. 395 (overruled); State 
ex rel. Townsend Gas ete. Co. v. 
Superior Court, 20 Wash. 592, 55 Pac. 
933; State ex rel. Washington Dredg. etc. 
Co. v. Moore, 21 Wash. 629, 59 Pac. 505; 
State ex rel. Miller v. Superior Court, 40 
Wash. 555, 82 Pac. 877, 111 Am. St. Rep. 
925, 2 L. R. A. (N. S.) 395; State ex rel. 
Barbo v. Hadley, 20 Wash. 520, 56 
Pac. 29; State ex rel. Strohl v. Superior 
Court, 20 Wash. 545, 56 Pac. 35, 45 L. R. 
A. 177. 


Sce, also, State ex rel. Godfrey v. Su- 
perior Court, 111 Wash. 101, 189 Pac. 
256; State ex rel. Schlosberg v. Superior 
Court, 106 Wash. 320, 179 Pac. 865. 


Acts and Proceedings of Courts, 
Judges and Judicial Officers in General: 
See Remington’s Digest, Mand., § 4; Scott 
v. Bourn, 13 Wash. 471, 43 Pac. 372; 
State ex rel. Hibbard & Co. v. Superior 
Court, 21 Wash. 631, 59 Pac. 505; State 
ex rel. Stratton v. Tallman, 25 Wash. 295, 
65 Pac. 545; State ex rel. Stratton v. 
Tallman, 29 Wash. 317, 69 Pac. 1101; 
State ex rel. Townsend Gas. ete. Co. v. 
Superior Court, 20 Wash. 502, 55 Pac. 
933; State ex rel. Barbo v. Hadley, 20 
Wash. 520, 56 Pac. 29; State ex rel. 
Strohl v. Superior Court, 20 Wash. 545, 
56 Pac. 35, 45 L. R. A. 177; State ex rel. 
Hubbard v. Superior Court, 24 Wash. 438, 
64 Pac. 727; State ex rel. McIntyre v. 
Superior Court, 21 Wash. 108, 57 Pac. 
352; State ex rel. Washington Dredg. & 
Imp. Co. v. Moore, 21 Wash. 629, 59 Pac. 
505; State ex rel. Piper v. Superior Court, 
45 Wash. 196, 87 Pac. 1120; State ex rel. 
Brunn v. State Board of Medical Exam- 
iners, 61 Wash. 623, 112 Pac. 746; State 
ex rel. Langley v. Superior Court, 74 
Wash. 556, 134 Pac. 173; State ex rel. 
Stone v. Superior Court, 97 Wash. 172, 
166 Pac. 69. 


See, also, 


State ex rel. Godfrey v. 


Superior Court, 111 Wash. 101, 189 Pac. 
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256; State ex rel. Schlosberg v. Superior 
Court, 106 Wash. 320, 179 Pac. 865. 


Acts and Proceedings of Public 
Officers and Boards of Municipalities: See 
Remington’s Digest, Mand., §5; Elder v. 
Territory, 3 W. T. 438, 19 Pac. 29; State 
ex rel. De Rackin v. Allen, 8 Wash. 168, 
35 Pac. 609; State ex rel. Banks v. Snoho- 
mish County, 18 Wash. 160, 51 Pac. 368; 
State ex rel. Porter v. Headlee, 19 Wash. 
477, 53 Pac. 948; Ilwaco v. Ilwaco Riv. 
& Nav. Co., 17 Wash. 652, 50 Pac. 572; 
State ex rel. Smith v. Ress, 42 Wash. 439, 
85 Pac. 29; State ex rel. Brunn v. State 
Board of Medical Examiners, 61 Wash. 
623, 112 Pac. 746; State ex rel. Yeargin 
v. Maschke, 90 Wash. 249, 155 Pac. 1064. 

Adequacy of Remedy: See Remington’s 
Digest, Mand., §S$ 6—8. 

§6. Recourse to Other Proceeding: 
State ex rel. Miller v. Lichtenberg, 4 
Wash. 653, 30 Pac. 1056; Achey v. 
Creech, 21 Wash. 319, 58 Pac. 208; 
State ex rel. Kinnear v. Bridges, 21 
Wash. 591, 59 Pac. 487. 

§ 7. Conflict With Other Proceeding: 
State ex rel, Anderson v. Bell, 36 Wash. 
196, 78 Pac. 908; State ex rel. Drasdo v. 
Frater, 39 Wash, 594, 81 Pac. 1135. 


88. Adequacy of Remedy: German- 
American Sav. Bank v. Spokane, 17 
Wash. 315, 49 Pac. 542, 38 L. R. A. 259. 


Petition or Complaint, or Other Appli- 
cation: See Remington’s Digest, Mand.. 
$$ 78, 79; Parrish v. Reed, 2 Wash. 491, 
27 Pac, 230, 28 Pac. 372; State ex rel. 
Dusinberre v. Hunter, 4 Wash. 651, 30 
Pac. 642, 32 Pac. 294; State ex rel. Smith 
v. Forrest, 11 Wash. 158, 39 Pac. 450; 
State ex rel. Megler v. Forrest, 13 Wash. 
268, 43 Pac. 51; Chapin v. Port Angeles, 
31 Wash. 535, 72 Pac. 117; State ex rel. 
Evers v. Byrne, 32 Wash. 264, 73 Pac. 
394; Smith v. Ormsby, 20 Wash. 396, 55 
Pac. 570, 72 Am. St. Rep. 110; State ex ‘rel. 
Evers v. Byrne, 32 Wash. 264, 73 Pac. 
394; State ex. rel. Cicoria v. Corgist, 50 
Wash. 95, 96 Pac. 689; State ex rel. 
Cowles v. Schively, 63 Wash. 103, 114 Pac, 
901; State ex rel. Adams v. Irwin, 74 
Wash. 589, 134 Pac. 484, 135 Pac. 472; 
State ex rel. Mills v. Howell, 93 Wash. 
257, 160 Pac. 760; State ex rel. McGhee 
v. Superior Court, 99 Wash. 619, 170 Pac. 
130. 


Laches: See Remington’s Digest, Mand., 
$ 71; State ex rel. Brown v. Superior 
Court. 15 Wash. 314, 46 Pac. 232; State 
ex rel. Seymour v. Slater, 53 Wash. 608, 
102 Pac. 651; State ex rel. Langley v. 
Superior Court, 74 Wash. 556, 134 Pac. 
173; State ex rel. Murphy v. Superior 
Court, 73 Wash. 507, 131 Pac. 1136. 


§ 1016. Writ, Alternative or Peremptory. 


The writ may be either alternative or neremptory. 


The alternative 


writ must state generally the allegation against the party to whom it is 
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directed, and command such party, immediately after the receipt of the 
writ, or at some other specified time, to do the act required to be performed, 
or to show cause before the court at a specified time and place, why he has 
not done so. The peremptory writ must be in some similar form, except 
the words requiring the party to show cause why he has not done as com- 


manded must be omitted and a return inserted. 


Cited in 31 Wash. 539; 66 Wash. 80; 101 
Wash. 353. 

Alternative Writ: See Remington’s Di- 
gest, Mand., §§ 80—83. 

Nature and Grounds: Parrish v. Reed, 
2 Wash. 491, 27 Pac. 230, 28 Pac. 372. 
Issuance, Form and Requisites: 
Parrish v. Reed, 2 Wash, 491, 27 Pac. 230, 
2S Pac. 372; State ex rel. King v. Trim- 
bell, 12 Wash. 440, 41 Pac. 183; State ex 
rel. Wolf v. Moore, 15 Wash. 432, 46 
Pac. 647; Chapin v. Port Angeles, 31 
Wash. 535, 72 Pac. 117; State ex rel. 


Hackett v. Arnest, 100 Wash. 286, 170 


§ 1017. Notice. 


L. 95, p. 117, § 18.] 


Pac. 563; State ex rel. Prudential Sav. & 
Loan Assoc. v. Martin, 101 Wash. 350, 
172 Pac. 349. 

Waiver of Objections to Writ: 
Clarke County v. Brazee, 1 W. T. 199; 
State ex rel. Abernethy v. Moss, 13 
Wash, 42, 42 Pac. 622, 43 Pac. 373. 


Motion to Quash or Dismiss Alternative 
Writ—Operation and Effect: Hester v. 
Thomson, 35 Wash. 119, 76 Pac. 734. 

Necessity of conformity of peremp- 
tory with alternative writ. Ann. 
Cas. 1912D, 671. 


When the application to the court is made without notice to the party, 
and the writ be allowed, the alternative must be first issued; and if the 
application be upon due notice and the writ be allowed, the peremptory 


writ may be issued in the first instance. 
when given, must be at least ten days. 
The case must be heard by the court, whether the adverse party 
[L. 95, p. 117, § 19.] 


default. 
appear or not. 


Cited in 80 Wash. 654. 


Under this section, a writ cannot be 
granted by default: State ex rel. Goss v. 


§1018. Return of Writ—Answer. 


The notice of the application, 
The writ cannot be granted by 


Metaline-Falls Light & Water Co., 80 
Wash. 652, 141 Pac. 1142. 


On the return of the alternative, or the day on which the application 
for the writ is noticed, the party on whom the writ or notice has been served 
may show cause by answer, under oath, made in the same manner as an 


answer to a complaint in a civil action. 


Cited in 14 Wash. 204; 15 Wash. 677; 
19 Wash. 676; 60 Wash. 83; 73 Wash. 557. 
Demurrer to Petition or Complaint, or 
to Alternative Writ: See Remington’s Di- 


L. 95, p. 118, § 20.] 


State ex rel. Howes v. Brewer, 39 Wash. 
65, 80 Pac. 1001, 109 Am. St. Rep. 858, 
4 Ann. Cas. 197; State ex rel. Wolfe v. 
Parmenter, 50 Wash. 164, 96 Pac. 1047, 


gest, Mand., § 84; State ex rel. Sheehan 19 L. R. A. (N. S.) 707. 


v. Headlee, 17 Wash. 637, 50 Pac. 493; 


§ 1019. Question of Fact, How Determined. 


If an answer be made which raises a question as to a matter of fact 
essential to the determination of the motion, and affecting the substantial 
rights of the parties, and upon the supposed truth of the allegation of which 
the application for the writ is based, the court may, in its discretion, order 
the yuestion to be tried before a jury, and postpone the argument until such 
trial can be had, and the verdict certified to the court. The question to be 
tried must be distinctly stated in the order for trial, and the county must 
be designated in which the same shall be had. The order may also direct 
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the jury to assess any damages which the appellant [applicant] may have 


sustained, in case they find for him. 


Cited in 14 Wash. 204; 15 Wash. 677; 
19 Wash. 676; 25 Wash. 619; 30 Wash. 
599. 


Return or Answer: See Remington's Di- 
gest, Mand., § 85; State ex rel. Smith v. 
Forrest, 8 Wash. 610, 36 Pac. 686, 1120; 
State ex rel. Triekel v. Superior Court, 52 
Wash. 13, 100 Pac. 155; State ex rel. 
Hallett v. Seattle Lighting Co., 60 Wash. 
81, 110 Pac. 799, 30 L. R. A. (N. S.) 492; 
State ex rel. Deavers v. French, 78 Wash. 
260, 138 Pac. 869. 

The fact that this section authorizes the 
court to order questions of fact in an ap- 
plication for mandamus to be tried be- 
fore a jury would not excuse the appli- 
cant from replying or demurring to an 
answer therein until the cause had been 
assigned for trial by jury: Wilson v. 
Aberdeen, 25 Wash. 614, 66 Pac. 95. 


Evidence—Presumptions and Burden of 
Proof: See Remington’s Digest, Mand., 
$ 88; State ex rel. Ferguson v. Grady, 
71 Wash. 1, 127 Pac. 305; State ex rel. 
Upper v. Hanna, 87 Wash. 29, 151 Pac. 
83, 1087. 


Scope of Inquiry and Powers of Court: 
See Remington’s Digest, Mand., § 89; 


[L. 95, p. 118, § 21.] 


Bardsley v. Sternberg, 17 Wash. 243, 49 
Pac. 499; Bacon v. Tacoma, 19 Wash. 674, 
54 Pac. 609; State ex rel. Romano v. 
Yakey, 43 Wash. 15, 85 Pac. 990, 9 Ann. 
Cas. 1071; State ex rel. Shores v. Ross, 
44 Wash. 246, 87 Pac. 262; State ex rel. 
Harris v. Ward, 69 Wash. 342, 124 Pac, 
913; State ex rel. Rowe v. Seattle, 88 
Wash. 589, 153 Pac. 336; State ex rel. 
Hackett v. Arnest, 100 Wash. 286, 170 
Pac. 563. 


Scope and Extent of Relief: See Rem- 
ington’3 Digest, Mand., § 90; State ex rel. 
Maltbie v. Will, 54 Wash. 453, 103 Pac. 
479, 104 Pac. 797; State ex rel. Washing- 
ton Water Power Co. v. Savidge, 75 Wash. 
116, 134 Pac. 680; State ex rel. Empire 
Voting Machine Co. v. Carroll, 78 Wash. 
83, 138 Pac. 306. 


An application for a writ of mandate 
does not require the court to either grant 
or reject it in toto: Shoultes v. Quast, 109 
Wash. 510, 187 Pac. 356. 


Peremptory Writ — Issuance on the 
Pleadings or on Demurrer: See Reming- 
ton's Digest, Mand., 5 91; State ex rel. 
Jefferson County v. Hatch, 36 Wash. 164, 
78 Pac. 796; State ex rel. Billings v. 
Lamprey, 57 Wash. 84, 106 Pac. 501. 


§ 1020. Applicant may Demur to Answer or Countervail It by Proof. 
On the trial the applicant is not precluded by the answer from any 
valid objections to its sufficiency, and may countervail it by proof, either in 


direct denial or by way of avoidance. 


Cited in 25 Wash. 618; 74 Wash. 557. 


Demurrer or Reply to Return or An- 
swer: See Remington’s Digest, Mand., 


[L. 95, p. 118, § 22.} 


$$ 86, 87; Wilson v. Aberdeen, 25 Wash. 
614, 66 Pac. 95; State ex rel. Brown v. 
McQuade, 36 Wash. 579, 79 Pac. 207. 


§ 1021. Motion for New Trial, Where Made. 
The motion for new trial must be made in the court in which the issue 


of fact is tried. 


[L. 95, p. 118, § 23.] 


§ 1022. Certification of Verdict — Hearing. 
If no notice of a motion for new trial be given, or if given, the motion 


be denied, the clerk; within five days after rendition of the verdict or denial 
of the motion, must transmit to the court in which the application for the 
writ is pending, a certified copy of the verdict attached to the order of trial, 
after which either party may bring on the argument of the application, 
upon reasonable notice to the adverse party. [L. 95, p. 118, S 24.] 


§ 1023. Court to Proceed to Hearing Answer. 


If no answer be made, the case must be heard on the papers of the 
applicant. If the answer raises only questions of law, or puts in issue 
immaterial statements not affecting the substantial rights of the party, the 
court must proceed to hear or fix a day for hearing the argument of the case. 
[L. 95, p. 118, § 25. | 
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Cited in 14 Wash. 205. 


Affidavits submitted by respondent upon 
the return of an alternative writ of pro- 
hibition cannot be considered where the 
respondent has not answered in the man- 
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ner required by statute, as, under this 
section, the cause must be heard on the 
papers of the applicant if no answer be 
made: State ex rel. State Ins. Co. v. Su- 
perior Court, 14 Wash. 203, 44 Pae. 131. 


§ 1024. Damages Awarded—Peremptory Mandate. 

If judgment be given for the applicant he may recover the damages 
which he has sustained, as found by the jury or as may be determined by 
the court or referee, upon a reference to be ordered, together with costs; 
and for such damages and costs an execution may issue, and a peremptory 
mandate must also be awarded without delay. [L. '95, p. 118, § 26.) 


Cited in 21 Wash. 321; 88 Wash. 592. Right of respondent who has obeyed 
appeal and Error: See Remington's Di- writ of mandate to appeal there- 
gest, Mand., 3 94; State ex rel. Nooksack from. 2 Ann. Cas. 627. 
River Boom Co. v. Superior Court, 2 Dismissal of appeal in mandamus 
Wash. 9, 25 Pac. 1007; State ex rel. Dud- where question involved has be- 
ley v. Daggett, 28 Wash. 1, 68 Pac. 340; come immaterial. 5 Ann. Cas. 626; 
State ex rel. Smith v. Forrest, 11 Wash. Ann. Cas. 1912C, 247. 
158, 39 Pac. 450; State ex rel. Thayer v. 
Mish, 13 Wash. 302, 43 Pac. 40. 


§ 1025. Service of Writ. 


The writ must be served in the same manner as a summons in a civil 
action, except when otherwise expressly directed by order of the court. 
Service upon a majority of the members of any board or body is service 
upon the board or body, whether at the time of the service the board or 
body was in session or not. [L. 95, p. 119, § 27.] 


Cited in 44 Wash. 544; 100 Wash. 287. nved not be certified: State ex rel. Hacket 
Under this section the copy of the writ v. Arnest, 100 Wash. 286, 170 Pac. 563. 


§ 1026. Penalty for Disobeying Writ. 


When a temporary mandate has been issued and directed to any in- 
ferior tribunal, corporation, board or person upon whom the writ has been 
personally served, has, without Just excuse, refused or neglected to obey 
the same, the court may, upon motion, impose a fine not exceeding one 
thousand dollars. In case of persistence in a refusal or disobedience, the 
court may order the party to be imprisoned until the writ is obeyed, and 
may make any orders necessary and proper for the complete enforcement 
of the writ. [L. 95, p. 119, § 28.] 


Performance and Enforcement of Com- 
mand: See Remington’s Digest, Mand., 


§93; State ex rel. 


O'Neil v. Wallace, 
101 Wash. 


410, 172 Pae. 581. 


PROHIBITION. 
§ 1027. Prohibition, Defined. 


The writ of prohibition is the counterpart of the writ of mandate. It 
arrests the proceedings of any tribunal, corporation, board or person, when 
such proceedings are without or in excess of the jurisdiction of such 
tribunal, corporation, hoard or person. [II.. 95, p. 119, § 29.] 


Cited in 15 Wash. 675; 23 Wash. 121; 273; 86 Wash. 497: 97 Wash. 360, 363; 
94 Wash. 543; 31 Wash. 99; 39 Wash. 408; 107 Wash. 626; 115 Wash. 506 


47 Wash. 157; 54 Wash. 152; 74 Wash. 
693; 76 Wash. 379; 78 Wash. 560; 84 Wash. 


For text treatment of Prohibition,“ 
see 22 R. O. L. 4. 
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$ 1028. Courts Entitled to Issue—Grounds. 


It may be issued by any court, except police or justices’ courts, to an 
inferior tribunal, or to a corporation, board or person, in all cases where 
there is not a plain, speedy and adequate remedy in the ordinary course 
of law. It is issued upon affidavit, on the application of the person bene- 


ficially interested. 


Cited in 15 Wash. 675; 47 Wash. 157; 
62 Wash. 243; 74 Wash. 693; 76 Wash. 
379; 97 Wash. 360, 366; 107 Wash. 626; 
112 Wash, 505. 

NATURE AND GROUNDS - Nature 
and Scope of Remedy: See Remington's 
Digest, Prohib., §1; State ex rel. Tilton 
v. Superior Court, 7 Wash. 74, 34 Pac. 
431, State ex rel. Lewis v. Hogg, 22 
Wash. 646, 62 Pac. 143; State ex rel. 
Mackintosh v. Superior Court, 45 Wash. 
248, 88 Pac. 207; State ex rel. Rose v. 
Ralston, 102 Wash. 268, 173 Pac. 51. 


EXISTENCE AND ADEQUACY OF 
OTHER REMEDY: See Remington’s Di- 
gest, Prohib., §§ 2—12. 


§ 2. Existence and Adequacy of Other 
Remedies: State ex rel. Stopper v. Hun- 
ter, 4 Wash. 712, 30 Pac. 1055; Guye’s 
Estate, In re, 54 Wash. 264, 103 Pac. 
25, 132 Am. St. Rep. 1111; State ex rel. 
Wood v. Superior Court, 76 Wash. 27, 
135 Pac. 494. 


§ 3. Remedy by Writ of Review: State 
ex rel. Lewis v. Hogg, 22 Wash. 646, 62 
Pac. 143; State ex rol. Puyallup v. Su- 
perior Court, 50 Wash. 650, 97 Pac. 778; 
State ex rel Meyer v. Clifford, 78 Wash. 
555, 139 Pac. 650. 


§4. Adequacy of Remedy by Appeal 
in General: State ex rel. Schwabacher 
Bros. Co. v. Superior Court, 13 Wash. 638, 
43 Pac. 877; State ex rel. Carrau v. 
Superior Court, 30 Wash. 700, 71 Pac. 
648: State ex rel. Miller v. Superior 
Court, 40 Wash. 555, 82 Pac. 877, 111 
Am. St. Rep. 925, 2 L. R. A. (N. 8.) 
595; State ex rel. Martin v. Hinkle, 47 
Wash. 156, 91 Pac. 640; State ex rel. 
MeCalley v. Superior Court, 51 Wash. 
572, 99 Pac. 740; State ex rel. Murphy 
v. Wright, 76 Wash. 383, 136 Pac. 482. 


The fact that one convicted of crime 
cannot give bail is no reason for re- 
viewing errors of the trial court by the 
extraordinary writ of prohibition: State 
ex rel. Sowders v. Superior Court, 105 
Wash. 684, 179 Pac. 79. 


§5. Proceedings in Oivil Actions in 
General: State ex rel. Reed v. Jones, 2 
Wash. 662, 27 Pac. 452, 26 Am. St. Rep. 
S97; State ex rel. Baldwin v. Superior 
Court, 11 Wash. 111, 39 Pac. 818; State 
ex rel. Sligh v. Superior Court, 19 Wash. 
118, 52 Pac. 1009; State ex rel. Vincent 
v. Benson, 21 Wash. 571, 58 Pac. 1066; 
State ex rel. Hibbard & Co. v. Superior 
Court, 21 Wash. 631, 59 Pac. 505; State 


[L. 95, p. 119, § 30.] 


ex rel. Lewis v. Hogg, 22 Wash. 
646, 62 Pac. 143; State ex rel. Cann v. 
Moore, 23 Wash. 115, 62 Pac. 441; State 
ex rel. Carrau v. Superior Court, 30 
Wash. 700, 71 Pac. 648; State ex rel. 
Zent v. Neal, 30 Wash. 702, 71 Pac. 647; 
State ex rel. Port Orchard Irr. Co. v. 
Superior Court, 31 Wash. 410, 71 Pac. 
1100; State ex rel. Stetson & Post Mill 
Co. v. Superior Court, 32 Wash. 498, 73 
Pac. 479; State ex rel. West Seattle v. 
Superior Court, 36 Wash. 566, 79 Pac. 
29; State ex rel. Miller v. Snperior 
Court, 40 Wash. 555, 82 Pac. 877, 111 
Am, St. Rep. 925, 2 L. R. A. (N. 8.) 
395; State ex rel. Goupille v. Superior 
Court, 41 Wash. 128, 83 Pac. 14; Hind- 
man v. Colvin, 46 Wash. 317, 89 Pac. 
894; State ex rel. Korsstrom v. Superior 
Court, 48 Wash. 671, 94 Pac. 472; State 
ex rel. Biddle v. Superior Court, 63 
Wash. 312, 115 Pac. 307, Ann. Cas. 
1913D, 1119; State ex rel. Skamser v. 
Superior Court, 65 Wash. 457, 118 Pac. 
344; State ex rel. Griffith v. Superior 
Court, 71 Wash. 386, 128 Pac. 644; State 
ex rel, Neal v. Kauffman, 86 Wash. 172, 
149 Pac. 656; State ex rel. Pierce County 
v. Superior Court, 86 Wash. 685, 151 
Pac. 108; State ex rel. Robertson v. 
Superior Court, 95 Wash. 447, 164 Pac. 
63; State ex rel. Bellingham v. Abraham- 
son, 98 Wash. 370, 168 Pac. 3. 


Prohibition does not lie to control the 
action of the trial court in ruling as to 
the bar of the statute of limitations, where 
it had jurisdiction of the subject matter 
of the action and the ruling would merely 
be error occurring in the progress of the 
cause: State ex rel. Teeter v. Superior 
Court, 110 Wash. 255, 188 Pac. 391. 


§7. Change of Venue and Transfer of 
Cause: State ex rel. Cummings v. Su- 
perior Court, 5 Wash. 518, 32 Pac. 457, 
771; State ex rel. Campbell v. Superior 
Court, 7 Wash. 306, 34 Pac. 1103; State 
ex rel. Rucker v. Stalleup, 11 Wash. 713, 
40 Pac. 341; State ex rel. Allen v. Su- 
perior Court, 9 Wash. 668, 38 Pac. 206; 
State ex rel. Stockman v. Superior Court, 
15 Wash. 366, 46 Pac. 395 (overruled in 
State ex rel. Miller v. Superior Court, 40 
Wash. 555, 82 Pac. 877, 111 Am. St. Rep. 
925, 2 L. R. A. (N. S.) 395); State ex rel. 
Wyman ete. Co. v. Superior Court, 40 Wash. 
443, 82 Pac. 875, 111 Am. St. Rep. 915, 
5 Ann. Cas. 775, 2 L. R. A. (N. S.) 568; 
State ex rel. La Furgey v. Superior 
Court, 47 Wash. 154, 91 Pac. 639; State 
ex rel. Lyon v. Police Court of Hoquiam, 
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53 Wash. 361, 101 Pac. 1082; State ex 
rel. Jones v. Gay, 65 Wash. 629, 118 
Pac. 830; State ex rel. Moore v. Su- 
perior Court, 70 Wash. 362, 126 Paec. 
926; State ex rel. Martin v. Superior 
Court, 97 Wash. 358, 166 Pac. 630, L. 
R. A. 1917F, 905. 


Prohibition does not lie to enforce a 
change of venue to the county of de- 
fendant’s residence, where the fact of 
residence wa3 denied and conflicting evi- 
dence offered, and the court was called 
upon to exercise its discretion as to 
changing the place of trial for the con- 
venience of witnesses: State ex rel. Con- 
ley v. Superior Court, 106 Wash. 569, 
181 Pac. 50. 

Prohibition lies to compel a change of 
venue to the county of defendant’s 
residence, since the remedy by appeal is 
inadequate: State ex rel. Owen v. Su- 
perior Court, 110 Wash. 49, 187 Pac. 708. 

§8. Vacating Judgment or Order: 
State ex rel. Post v. Superior Court, 31 
Wash. 53, 71 Pae. 740; State ex rel. 
Twigg v. Superior Court, 34 Wash. 643, 
76 Pac. 282; State ex rel. Cleek v. 
Tallman, 38 Wash. 132, 80 Paec. 272; 
State ex rel. Pacific Loan & Inv. Co. v. 

Superior Court, 84 Wash. 392, 146 Paec. 
834. 

§9. Proceedings Relating to Injunc- 
tion: State ex rel. Reed v. Jones, 2 
Wash. 662, 27 Pac. 452, 26 Am. St. Rep. 
897; State ex rel. Fisher v. Kennan, 35 
Wash. 52, 76 Pac. 516; State ex rel. 
Murphy v. Wright, 76 Wash. 383, 
Pac. 482; State ex rel. Seaborn etc. Co. 
v. Superior Court, 102 Wash. 215, 
Pac. 826. 


See, also, State ex rel. McGlothern v. 
Superior Court, 112 Wash. 501, 192 Pac. 
937. 


§ 10. Proceedings Relating to Receiver- 
ships: State ex rel. Arthur Mach. Co. v. 
Superior Court, 7 Wash. 77, 34 Pac. 430; 
State ex rel. Newland v. Superior Court, 
16 Wash. 444, 47 Pac. 965; State ex rel. 
Oudin v. Superior Court, 34 Wash. 481, 
71 Pac. 1095. 


§ 11. Contests Over Right to Of- 
fice: Fawcett v. Superior Court, 15 Wash. 
342, 46 Pac. 389, £5 Am. St. Rep. 894; 
State ex rel. Fairbanks v. Superior 
Court, 17 Wash. 12, 48 Pac. 741, 61 
Am, St. Rep. 893. 

§ 12. Acts and Proceedings of Public Of- 
ficers and Boards: State ex rel. Barnard v. 
Board of Education, 19 Wash. 8, 52 Pac. 
317, 67 Am. St. Rep. 706, 40 L. R. A. 
317; State ex rel. Puyallup v. Superior 
Court, 50 Wash. 650, 97 Pac. 778. 

SUBJECTS AND PURPOSES OF RE- 
LIEF: See Remington’s Digest, Prohib., 
§§ 13—17. 

§ 13. Proceedings of Courts and Judi- 
cial Officers—Matters of Fact and Dis- 
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cretion: State ex rel. Bagley v. Su- 
perior Court, 3 Wash. 705, 29 Pac. 213; 
State ex rel. Gardner v. Superior Court, 
9 Wash. 307, 37 Pac. 448; State ex rel. 
Burrows v. Superior Court, 43 Wash. 
225, 86 Pac. 632; State ex rel. Olsen v. 
Christopher, 43 Wash. 72, 86 Pac. 382. 


§14. Particular Proceedings in Civil 
Actions: State ex rel. Schwabacher Bros. 
Co. v. Superior Court, 11 Wash. 63, 
39 Pac. 244; State ex rel. Boyle v. Su- 
perior Court, 19 Wash. 128, 52 Pac. 1013, 
6; Am. St. Rep. 724; State ex rel. Hol- 
gate v. Superior Court, 21 Wash. 33, 56 
Pac. 932. 


§ 15. Acts and Proceedings of Public 
Officers and Boards and Private Persons: 
State ex rel. Stimson Mill Co. v. Harbor 
Line Commrs., 4 Wash. 6, 29 Pac. 938: 
Clifford v. Parker, 13 Wash. 518, 43 
Pac. 717. 


§16. Judicial Nature of Proceedings, 
in General: State ex rel. Lewis v. Hogg, 
22 Wash. 646, 62 Pac. 143; State ex rel. 
White v. Board of State Land Con mrs., 
23 Wash. 700, 63 Pac. 532. 


§17. Acts of Private Persons: State 
ex rel. Gunderson v. Superior Court, 13 
Wash. 226, 43 Pac. 43. 


GROUNDS FOR RELIEF: See Rem- 
ington’s Digest, Prohib., 38 1S—26. 
Grounds for Relief—In General: State ex 
rel, Gunderson v. Superior Court, 13 
Wash. 226, 43 Pac. 43; State ex rel. 
— v. Hogg, 22 Wash. 646, 62 Pac. 
43. 


§ 19. Errors and Irregularities: State 
ex rel. Lewis v. Hogg, 22 Wash. 646, 62 
Pac. 143; State ex rel. Vincent v. Ben- 
son, 21 Wash. 571, 58 Pac. 1066: State 
ex rel. Townsend Gas ete. Co. v. Su— 
perior Court, 20 Wash. 502, 55 Pac. 933; 
State ex rel. Cann v. Moore, 23 Wash. 
115, 62 Pac. 441; State ex rel. White v. 
Board of State Land Commrs., 23 Wash. 
700, 63 Pac. 532; State ex rel. Foster v. 
Superior Court, 30 Wash. 156, 70 Pac. 
230, 73 Pac. 690; State ex rel. Fisher v. 
Kennan, 35 Wash. 52, 76 Pac. 516. 


§ 20. Want or Excess of Jurisdiction: 
State ex rel. Cummings v. Superior Court, 
5 Wash. 518, 32 Pac. 457, 771; State ex 
rel. Allen v. Superior Court, 9 Wash. 668, 
38 Pac. 206; State ex rel. Campbell v. 
Superior Court, 7 Wash. 306, 34 Pac. 
1103; State ex rel. Rucker v. Stalleup, 
11 Wash. 713, 40 Pac. 341; State ex rel. 
Stockman v. Superior Court, 15 Wash. 
366, 46 Pac. 395; State ex rel. Baldwin 
v. Superior Court, 11 Wash. 111, 39 
Pac. 818; State ex rel. Nolte v. Superior 
Court, 15 Wash. 500, 46 Pac. 1031; State 
ex rel. Alladio v. Superior Court, 17 
Wash, 54, 48 Pac. 733; State ex rel. 
Townsend Gas. ete. Co. v. Superior 
Court, 20 Wash. 502, 55 Pac. 933; State 
ex rel, Reed v. Jones, 2 Wash. 662, 27 
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Pac. 452, 26 Am. St. Rep. 897; State ex 
rel. Vincent v. Benson, 21 Wash. 571, 
58 Pac. 1066; State ex rel. Hibbard & 
Co. v. Superior Court, 21 Wash. 631, 59 
Pac. 505; State ex rel. Lewis v. Hogg, 
22 Wash. 646, 62 Pac. 143; State ex rel. 
Cann v. Moore, 23 Wash. 115, 62 Pac. 
441; State ex rel. Carrau v. Supéricr Court, 
30 Wash. 709, 71 Pac. 648; State ex rel. 
Port Orchard Irr. Co. v. Superior Court, 31 
Wash. 410, 71 Pac. 1, 100; State ex rel. 
Zent v. Neal, 30 Wash. 702, 71 Pac. 648; 
State ex rel. Post v. Superior Court, 31 
Wash. 53, 71 Pac. 740; State ex rel. Stet- 
son & Post Mill Co. v. Superior Court, 32 
Wash, 498, 73 Pac. 479; State cx rel. 
Twigg v. Superior Court, 34 Wash. 643, 
76 Pac. 282; State ex rel. West Seattle 
v. Superior Court, 36 Wash. 566, 79 Pac. 
29; State ex rel. Miller v. Superior Court, 
40 Wash. 555, 82 Pac. 877, 111 Am. St. 
Rep. 925, 2 L. R. A. (N. S.) 395; State 
ex rel. Grant Realty Co. v. Superior 
Court, 76 Wash. 376, 136 Pac. 144; State 
ex rel. Meyer v. Clifford, 78 Wash. 555, 
139 Pac. 650; State ex rel. Prentice v. 
Superior Court, 86 Wash. 90, 149 Pac. 
321; State ex rel. Calhoun v. Superior 
Court, 86 Wash. 492, 150 Pac. 1168; State 
ex rel. Hopman v. Superior Court, 88 
Wash. 612, 153 Pac. 315. 


See, also, State ex rel. McGlothern v. 
Superior Court, 112 Wash. 501, 192 Pac. 
937. 


§21. Jurisdiction of the Subject Mat- 
ter, in General: North Yakima v. Su- 
perior Court, 4 Wash. 655, 30 Pac. 1053; 
State ex rel. Peterzon v. Superior Court, 
5 Wash. 639, 32 Pac. 553; State ex rel. 
Peterson v. Superior Court, 6 Wash. 417, 
34 Pac. 151; State ex rel. Prentice v. 
Superior Court, 86 Wash. 90, 149 Pac. 
321. 


§ 22. Contempt Proceedings: State ex 
rel. Rochford v. Superior Court, 4 Wash. 
30, 29 Pac. 764; State ex rel. Jensen v. 
Bell, 34 Wash. 185, 75 Pac. 641; State ex 
rel, Peterson v. Superior Court, 67 Wash. 
370, 121 Pac. 836; State ex rel. Board of 
Commissioners v. Superior Court, 73 
Wash. 296, 131 Pac. 816; State ex rel. 
Surry v. Superior Court, 74 Wash. 689, 
134 Pac. 178; Surry v. Surry, 84 Wash. 
269, 146 Pac. 613. 


8 23. Issuance of Particular Writs: 
State ex rel. Hartman v. Superior Court, 
21 Wash. 469, 58 Pac. 572. 


§ 25. Interference With Jurisdiction or 
Proceedings of Other Courts: State ex 
rel. Warren v. Ayer, 17 Wash. 127, 49 
Pac. 226; State ex rel. Belt v. Kennan, 
25 Wash. 621, 66 Pac. 62; State ex rel. 
Webster v. Superior Court, 67 Wash. 37, 
120 Pac. 861, Ann. Cas. 1913D, 78, L. 
R. A. 1915C, 287. 


§ 26. Proceedings in Trial Court After 
Appeal Taken: State ex rel. Nooksack 


CERTIORARI, MANDAMUS AND PROHIBITION. 


Court: State "ex rel. 
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River Boom Co. v. Superior Court, 2 
Wash, 9, 25 Pae. 1007; Stute ex rel. 
Schloss v. Superior Court, 3 Wash. 696, 
29 Pac. 202; State ex rel. McDonald v. 
Superior Court, 6 Wash. 112, 32 Pac. 
1072; State ex rel. Tilton v. Superior 
Court, 7 Wash. 74, 34 Pac. 431; State 
ex rel. Wolferman v. Superior Court, 8 
Wash. 591, 36 Pac. 449; State ex rel. 
Dooly v. Superior Court, 10 Wash. 168, 
38 Pac. 998; State ex rel. German-Amer. 
Sav. ete. Bank v. Superior Court, 12 
Wash. 677, 42 Pac. 123; State ex rel. 
Schwabacher Bros. Co. v. Superior Court, 
13 Wash. 638, 43 Pac. 877; Parker v. 
Superior Court, 25 Wash. 544, 66 Pac. 
154; State ex rel. Quandt v. Superior 
Court, 30 Wash. 197, 70 Pac. 253; State 
ex rel. Post v. Superior Court, 31 Wash. 
53, 71 Pac. 740; Sullivan’s Estate, In re, 
36 Wash. 217, 78 Pac. 945; State ex rel. 
Hamilton v. Superier Court, 56 Wash, 
91, 105 Pac, 171; State ex rel. Merrill 
v. Superior Court, 80 Wash. 109, 141 
Pac. 317; Geissler’s Estate, In re, 99 
Wash. 452, 169 Pac. 822. 


Defenses and Grounds of Opposition: 
See Remington’s Digest, Prohib., § 27; 
State ex rel. Hunter v. Langhorne, 8 
Wash, 447, 36 Pac. 438. 


Prohibition Ineffectual or not Benefi- 
cial: See Remington’s Digest, Prohib., 
$ 28; Clifford v. Parker, 13 Wash. 518, 
43 Pac. 717; State ex rel. Nooksack 
River Boom Co. v. Superior Court, 2 
Wash. 9, 25 Pae. 1007; State ex rel. 
Gunderson v. Superior Court, 13 Wach. 
226, 43 Pac. 43; State ex rel. Hart Lum. 
Co. v. Superior Court, 16 Wash. 347, 47 
Pac. 754; State ex rel. Gordon v. Su- 
perior Court, 3 Wash. 702, 29 Pac. 204; 
State ex rel. Cleek v. Tallman, 38 Wash. 
132, 80 Pac. 272. 


Persons Entitled to Relief: See Rem- 
ington’s Digest, Prohib., § 29: Board of 
Harbor Line Commrs. v. State, 2 Wash. 
530, 27 Pac. 550; Henschel v. Western 
Assur. Co, 4 Wash. 816, 30 Pac. 736; 
State ex rel. Rochford v. Superior Court, 
4 Wash. 30, 29 Pac. 764; State ex rel. 
Dodge v. Langhorne, 12 Wash. 588, 41 
Pac. 917; State ex rel. Hanna v. Main, 
62 Wash. 242, 113 Pac. 632, 34 L. R. A. 
(N. S.) 255. 


JURISDICTION: See Remington’s Di- 
gest, Prohib., §§30—32. Of Supreme 
Reed v. Jones, 2 
Wash. 662, 27 Pac. 452, 26 Am. St. Rep. 
897; State ex rel. Nooksack Eiver Boom 
Co. v. Superior Court, 2 Wash. 9, 25 
Pac. 1007; State ex rel. Rochford v. Su- 
perior Court, 4 Wash. 30, 29 Pac. 764; 
State ex rel. Campbell v. Superior Court, 
7 Wash. 306, 34 Pac. 1103; State ex rel. 
Allen v. Superior Court, 9 Wash. 668, 38 
Pace. 206; State, ex rel. Meeker v. Su- 
perior Court, 13 Wash. 607, 43 Pac. 887, 
46 Pac. 342, State ex rel. Amsterdamsch 
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Trustees Kantoor v. Superior Court, 15 
Wash. 668, 47 Pac. 31, 55 Am. St. Rep. 
907, 37 L. R. A. 111; State ex rel. White 
v. Board of State Land Commrs., 23 
Wash. 700, 63 Pac. 532; Winsor v. 
Bridges, 24 Wash. 540, 64 Pac. 780; 
State ex rel. Pelton v. Ross, 39 Wash. 
399, 81 Pac. 865; State ex rel. Bennett 
v. Taylor, 54 Wash. 150, 102 Pac. 1029; 
State ex rel. Murphy v. Taylor, 101 
Wash. 148, 172 Pac. 217. 

Of Superior Courts: Winsor V. 
Bridges, 24 Wash. 540, 64 Pac. 780. 


Jurisdiction Dependent on Amount 
or Value in Controversy: State ex rel. 
Bagley v. Superior Court, 3 Wash. 705, 
29 Pac. 213; State ex rel. McLeod v. 
Superior Court, 24 Wash. 725, 64 Pac. 
1119; State ex rel. Foster v. Superior 
Court, 30 Wash. 156, 70 Pac. 230, 73 
Pac, 690; State ex rel. Fuller .. Superior 
Court, 31 Wash. 96, 71 Pac. 722. 

See, also, State ex rel. Home Tel. & 
Tel. Co. v. Hurn, 106 Wash. 362, 180 
Pac. 400. 


PROCEEDINGS: See Remington’s Di- 
gest, Prohib., §§ 33—41. 


Presentation of Objections in Original 
Proceeding: State ex rel. Nooksack River 
Boom Co. v. Superior Court, 2 Wash. 
9, 25 Pac. 1007; Harris v. Brooker, 8 
Wash. 138, 35 Pac. 599. 


Parties: State ex rel. Rochford v. 
Superior Court, 4 Wash. 30, 29 Pac. 764. 


Petition, or Other Application: Harris 
v. Brooker, 8 Wash. 138, 35 Pac. 599; 
State ex rel. West Seattle v. Superior 
Court, 36 Wash. 566, 79 Pac. 29. 

Affidavits on Application: State ex rel. 
Alladio v. Superior Court, 17 Wash. 54, 
48 Pac. 733. 


Return or Answer and Subsequent 
Pleadings: State ex rel. Schloss v. Su- 
perior Court, 3 Wash. 696, 29 Pac. 202; 
Geissler’3 Estate, In re, 99 Wash. 452, 
169 Pac. 822. 

Evidence: Board of Harbor Line 
Commrs. v. State ex rel. Yesler, 2 Wash. 
530, 27 Pac. 550; State ex rel. Townsend 
Gas ete. Co. v. Superior Court, 20 Wash. 
502, 55 Pac. 933; Clifford v. Parker, 13 
Wash. 518, 43 Pac. 717; State ex rel. 
State Ins. Co. v. Superior Court, 14 
Wash. 203, 44 Pac. 131. 

See, also, State ex rel. Brown v. Su- 
perior Court, 109 Wash. 287, 186 Pace. 
891. 

Scope of Inquiry and Powers of Court: 
State ex rel. Amsterdamsch Trustees 
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Kantoor v. Superior Court, 15 Wash. 668, 
47 Pac. 31, 55 Am. St. Rep. 907, 37 
L. R. A. 111. 


See, also, State ex rel. Eureka Cedar 
Lbr. & Shingle Co. v. Superior Court, 
107 Wash. 620, 182 Pac. 607. 


Hearing and Determination: State e% 
rel. State Ins. Co. v. Superior Court, 14 
Wash. 203, 44 Pac. 131. 


Costs: State ex rel. Cummings v. Su- 
perior Court, 5 Wash. 518, 32 Pac. 457, 
771; State ex rel. Nolte v. Superior 
Court, 15 Wash. 500, 46 Pac. 1031. 


Prohibition to restrain one court of 
concurrent jurisdiction from inter- 
fering with or entertaining suit 
where another court has assumed 
cognizance, 14 Ann. Cas. 206. 

Writ of prohibition to arrest pro- 
ceedings of probate court. Ann. 
Cas. 1914A, 138. 

Courts-martial proceedings as re- 
viewable by writ of prohibition. 
17 Ann. Cas. 447, 448. 


Prohibition against court proceeding 
with a case in which it erroneously 
denied a change of venue. 2 
L. R. A. (N. S.) 395; L. B. A. 
1917F, 911. 

Prohibition to prevent prejudiced 
judge proceeding with case. 8 A. 
L. R. 1238. 


When prohibition lies against coun- 
cil or executive officer of municipal 
corporation. 20 Ann, Cas. 962. 


Public service commission’s acts as 
subject to control by prohibition. 
Ann, Cas. 1914D, 795. 


Prohibition to prevent reeeiver tak- 
ing property from possession of 
stranger. 47 L. R. A. (N. 8.) 757. 


Right of attorney to writ of pro- 
hibition in disbarment proceed- 
ings. 10 Ann. Cas. 546. 


Determination of constitutional ques- 
tion in prohibition proceedings. 6 
Ann. Cas. 986; 1 L. R. A (N. 8.) 
843. 

Issuance of writ of prohibition in 
criminal case on application of de- 
fendant on ground of lack of 
jurisdiction in trial court. 18 
Ann. Cas. 263. 

Ministerial acts as subject to pro- 
hibition. 3 Ann. Cas. 357. 

Validity of statute as reviewable in 
prohibition proceedings. Ann. Oas, 
1913D, 596. 


* 


§ 1029. Writ may be Alternative or Peremptory. 


The writ must be either alternative or peremptory. The alternative 
writ must state generally the allegations against the party to whom it is 
directed, and command such party to desist or refrain from further pro- 
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ceedings in the action or matter specified therein until the further order of 
the court from which it is issued, and to show cause before such court, at a 
specified time and place, why such party should not be absolutely restrained. 
from any further proceedings in such action or matter. The peremptory 
writ must be in a similar form, except that the words requiring the party 
to show cause why he should not be absolutely restrained, etc., must be 
omitted and a return day inserted. [L. 95, p. 119, §31.] 


§ 1030. Provisions Relating to Mandate Applicable. 
The provisions of sections 1013 to 1026, relating to writ of mandate, 
apply to this proceeding. [L. 95, p. 120, S 32.] 


§ 1031. Writs of Review, Mandate and Prohibition Made Returnable, When. 
Writs of review, mandate, and prohibition issued by the supreme court, 
or by a superior court, may, in the discretion of the court issuing the writ, 


be made returnable, and a hearing thereon be had at any time. [L. 956, 
p. 120, § 33.] 


§ 1032. Rules of Practice and Proceedings. 

Except as otherwise provided in this chapter, the provisions of the 
Code of Procedure concerning civil actions are applicable to and constitute 
the rules of practice in the proceedings in this chapter. [L. 95, p. 120, 
§ 34. ] 

Cited in 15 Wash. 93; 21 Wash. 454; 25 Wash. 618; 30 Wash. 599. 


§ 1033. Appeals. 
From a final judgment in the superior court, in any such proceeding an 
appeal shall lie to the supreme court. [L. 95, p. 120, § 35.] 


Cited in 86 Wash. 50; 109 Wash. 637. ney 


INFORMATION IN THE NATURE OF QUO WARRANTO. 


v. Union Savings Bank, 86 Wash. 


An order in mandamus proceedings by 
a citizen and taxpayer compelling the 
prosecuting attorney to institute quo 
warranto proceedings against a corpora- 
tion is a final order in the proceeding 
against the prosecuting attorney, and 
hence is appealable by him under this 


48, 149 Pac. 327. 

A writ of prohibition is a special pro- 
ceeding and from a final judgment an 
appeal may be taken to the supreme 
court under this section: State ex rel. 
Spokane & Eastern Trust Co. v. Superior 
Court, 109 Wash. 634, 187 Pac. 358, 9 


section: State ex rel. Prosecuting Attor- A. L. R. 157. . 


CHAPTER II. 
INFORMATION IN THE NATURE OF QUO WARRANTO. 


§ 1034. Against Whom Filed. 
An information may be filed against any person or corporation in the 

following cases :— | 

1. When any person shall usurp, intrude upon [into], or unlawfully hold 
or exercise any public office or franchise within the state, or any office in 
any corporation created by the authority of the state; 

2. When any public officer shall have done or suffered any act, which, by 
the provisions of law, shall work a forfeiture of his office; 

3. When several persons claim to be entitled to the same office or fran- 
chise. one information may be filed against any or all such persons in order 
to try their respective rights to the office or franchise; 
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4. When any association or number of persons shall act within this state 
as a corporation, without being legally incorporated; 

D. Or where any corporation do or omit acts which amount to a surrender 
or a forfeiture of their rights and privileges as a corporation, or where 


they exercise powers not conferred by law. 


Cf. L. 54, p. 216, 88 468, 477; 


L. 77, p. 143, § 706; Cd. 81, § 702; 2 H. C., § 679.] 


Cited in 2 Wash. 569, 571; 8 Wash. 400, 
558; 10 Wash. 350; 14 Wash. 263; 16 
Wash. 162; 20 Wash. 632; 28 Wash. 492, 
507; 31 Wash. 103; 34 Wash. 164; 48 Wash. 
198; 52 Wash. 640; 56 Wash. 658; 67 Wash. 
384; 69 Wash. 558, 560; 92 Wash. 494. 

JURISDICTION, PROCEEDINGS AND 
RELIEF—Jurisdiction: See Remington’s 
Digest, Quo. W., §9; State ex rel. Blake 
v. Morris, 14 Wash. 262, 44 Pac. 266. 


Parties Defendant or BRespondents—See 
Remington’s Digest, Quo. W., 35 12-1, 13. 

In General: State ex rel. Powell v. 
Fassett, 69 Wash. 555, 125 Pac. 963; 
Waiver of Defects: State ex rel. Atty. 
Gen. v. Seattle Gas ete. Co., 28 Wash. 
488, 68 Pac. 946, 70 Pac. 114. 


NATURE AND GROUNDS: See Rem- 
ington’s Digest, Quo. W., §§1—8. Mills 
v. State ex rel. Smith, 2 Wash. 566, 27 
Pac. 560; State ex rel. Attorney Gen. v. 
Seattle Gas. etc., 28 Wash. 488, 68 Pac. 
946, 70 Pac. 114. 


Discretion of Court as to Remedy: 
Mills v. State ex rel. Smith, 2 Wash. 
566, 27 Pac. 560; State ex rel. Attorney 
Gen. v. Seattle Gas ete. Co., 28 Wash. 
488, 68 Pac. 946, 70 Pac. 114; State ex 
rel. Gilbert v. Prosecuting Attorney, 92 
Wash. 484, 159 Pac. 761. 

Exercise of Franchise or Privilege in 
General; State ex rel. Attorney Gen. v. 
Seattle Gas ete. Co., 25 Wash. 488, 68 
Pac. 946, 70 Pac. 114. 


Exercise of Powers by Municipality: 
State ex rel. Pros. Atty. v. South Park, 
34 Wash. 162, 75 Pac. 636, 101 Am. St. 
Rep. 998. 

Exercise of Public Office—In General: 
State ex rel. Hyland v. Peter, 21 Wash. 
243, 57 Pac. 814. 

— Trial of Title to Office: State ex 
rel. Heilbron v. Van Brocklin, 8 Wash. 
557, 36 Pac. 495; Kimball v. Olmstead, 


§ 1035. By Whom Filed. 


20 Wash. 629, 56 Pac. 377; Standard 
Gold Min. Co. v. Byers, 31 Wash. 100, 
71 Pac. 767; State ex rel. Niggle v. 
Kirkwood, 15 Wash. 298, 46 Pac. 331. 


Exercise of Corporate Office: State ex 
rel. Mitchell v. Horan, 22 Wash. 197, 
60 Pac. 135. 


Defenses and Grounds of Opposition: 
State ex rel. Niggle v. Kirkwood, 15 
Wash. 298, 46 Pac. 331. 


For text treatment of “Quo War- 
ranto,” see 22 R. C. L. 654. 


Governor as subject to writ to try 
title to office. 3 Ann. Cas. 393; 11 
Ann. Cas. 620; Ann. Cas. 1913B, 
789. 


Drainage district organization or as- 
sessments as subject to test by 
quo warranto. Ann. Cas, 1915C, 
29, 34; 60 L. B. A. 243. 

Validity of commission of military 
officer az determinable in quo war- 
ranto proceedings. 17 Ann. Cas. 
448. 


Remedy of quo warranto as extending 
to usurpation of office in private 
corporation. Ann. Cas. 1915, 
1145; 51 L. R. A. (N. 8.) 1126. 


Quo warranto against corporations 
for making illegal charges in the 
course of authorized business. 63 
L. R. A. 761. 

Necessity of leave of court to pros- 
ecution of quo warranto proceed- 
ing. 6 Ann. Cas. 912; Ann. Cas. 
1915C, 392. 


Proper parties defendant in proceed- 
ing in quo warranto against cor- 
poration. Ann. Cas. 1913A, 570; 
Ann. Cas. 1918D, 228. 

Joinder of parties in quo warranto 
proceedings. Cas. 1918D, 
214, 


The information may be filed by the prosecuting attorney in the superior 


court of the proper county, upon his own relation, whenever he shall deem 
it his duty to do so, or shall be directed by the court or other competent 
authority, or by any other person on his own relation, whenever he claims 
an interest in the office, franchise, or corporation which is the subject of the 
information. [L. 54, p. 216, § 469; Cd. ’81, § 703; 2 H. C., § 680.) 


Cited in 2 Wash. 572; 22 Wash. 198: 28 
Wash, 494, 503; 42 Wash. 412; 52 Wash. 


640; 91 Wash, 84; 92 Wash. 490; 105 Wash. 


95. 
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Parties Plaintiff or Petitioners: See 
Remington's Digest, Quo. W., §§ 10—12. 
In General: State ex rel. Mitchell v. 
Horan, 22 Wash. 197, 60 Pac. 135. 


Public Officers: Mills v. State ex 
rel. Smith, 2 Wash. 566, 27 Pac. 560; 
State ex rel. Atty. Gen. v. Seattle Gas 
etc. Co., 28 Wash. 488, 68 Pac. 946, 70 
Pac. 114; State ex rel. Powell v. Fassett, 
69 Wash. 555, 125 Pac. 933. 


Private Persons: Mills v. State 
ex rel. Smith, 2 Wash. 566, 27 Pac. 560; 
State ex rel. White v. Point Roberts etc. 
Co., 42 Wash. 409, 85 Pac. 22; State ex 
rel. Gilbert v. Prosecuting Atty., 92 
Wash. 484, 159 Pac. 761. 


Ultimate discretion is vested in the 
court to order the prosecuting attorney 
to institute quo warranto proceedings, by 
this section; “may” being used not in 
the permissive, but in the alternative 
sense, and the statute being remedial and 
to be liberally construed: State ex rel. 
Gilbert v. Prosecuting Atty., 92 Wash. 
484, 159 Pac. 761. 


Under this section the attorney general 
has no authority, even under the com- 
mon-law powers, if any, inhering in his 
office, to institute the action: State ex 
rel. Atty. Gen. v. Seattle Gas. etc. Co., 28 
Wash. 488, 68 Pac. 946, 70 Pac. 114. 


§ 1036. Information, Contents of. 


INFORMATION IN THE NATURE OF QUO WARRANTO, 


1038 


An order overruling the prosecuting 
attorney’s demurrer to a petition to re- 
quire him to file an action in quo war- 
ranto, and directing him to make an 
investigation and exercise his discretion- 
ary power in the matter of commencing 
quo warranto, is not a final order in 
the proceeding, and ia therefore not 
appealable: State ex rel. Cummings v. 
Blackwell, 91 Wash. 81, 157 Pac. 223. 


Quo warranto as matter of right by 
attorney general or district at- 
torney. 1 L. R. A. (N. 8.) 826. 


Scope of discretion of public pros- 
ecutor with respect to institution 
of proceedings in nature of quo 
warranto. 15 L. B. A. (N. 8.) 
603. 

Who may maintain quo warranto to 
test validity of organization of 
municipal corporation or political 
subdivision of state. 21 L. B. A. 
(N. 8.) 685. 

Private person's right to file in- 
formation in quo warranto to try 
title to office. 6 Ann. Oas. 463; 13 
Ann. Cas. 1063; Ann. Oas. 1915D, 
1154. 

Right of corporation to maintain ac- 


tion of quo warranto. 1 A. L. R. 
197. 


The information shall consist of a plain statement of the facts which 


constitute the grounds of the proceedings, addressed to the court. 


IL. 54. 


p. 216, § 470; Cd. 81, § 704; 2 H. C., 8 681. 


Cited in 8 Wash. 558. 

Pleading—Information or Petition: See 
Remington’s Digest, Quo. W., § 14; State 
ex rel. Heilbron v. Van Brocklin, 8 
Wash, 557, 36 Pac. 495; State ex rel. 
Atty. Gen. v. Seattle Gas ete. Co., 28 


Wash. 488, 68 Pac. 946, 70 Pac. 114; 
State ex rel. Whitney v. Friars, 10 Wash. 
348, 39 Pac. 104; State ex rel. Tremblay 
v. McQuade, 12 Wash. 554, 41 Pac. 897; 
State ex rel. Gilbert v. Prosecuting 
Atty., 92 Wash. 484, 159 Pac. 761. 


§ 1037. Information for Usurping Office—Contents—Damages Claimed. 
Whenever an information shall be filed against a person for usurping 


an office by the prosecuting attorney, he shall also set forth therein the name 
of the person rightfully entitled to the office, with an averment of his right 
thereto; and when filed by any other person, he shall show his interest in 
the matter, and he may claim the damages he has sustained. IL. 54, p. 216, 
§ 471; Cd. 81, § 705; 2 H. C., § 682.] 
Cited in 2 Wash. 572; 52 Wash. 640. 


Necessity in information of quo war- 
ranto of alleging legal existence 


§ 1038. Summons—Pleadings—Proceedings. 

Whenever an information is filed, a notice signed by the relator shall 
be served and returned, as in other actions. The defendant shall appear 
and answer, or suffer default, and subsequent proceeding be had as in 
Other cases. II.. 54, p. 217, § 472; Cd. 81, § 706; 2 H. C., § 683.) 
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Cited in 2 Wash. 571; 52 Wash. 640. 


Answer or Demurrer: See Remington’s 


Digest, Quo. W., 88 15, 15-1; State ex rel. 


§ 1039. Judgment and Damages. 
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Heilbron v. Van Brocklin, 8 Wash. 557, 
36 Pac. 495; State ex rel. Port Angeles 
v. Morse, 56 Wash. 654, 106 Pac. 147. 


In every case wherein the right to an office is contested, judgment shall 
be rendered upon the rights of the parties, and for the damages the relator 


may show himself entitled to, if any, at the time of the Judgment. 


IL. 54. 


p. 217, 8 473; Cd. 81, § 707; 2 H. C., 8 684. 


Cited in 2 Wash. 573; 43 Wash. 606; 52 
Wash. 640. 


Trial or Hearing: Sce Remington's Di- 
gest, Quo. W., § 16; State ex rel. Mullin 
v. Doherty, 16 Wash. 382, 47 Pac. 958, 
58 Am. St. Rep. 39; State ex rel. Orr v. 
Fawcett, 17 Wash. 188, 49 Pac. 346. 

Judgment and Relief: See Remington’s 
Digest, Quo. W., 58 17—19; State ex rel. 
Heilbron v. Van Brocklin, 8 Wash. 557, 
36 Pac. 495; Fawcett v. Superior Court, 
15 Wash. 342, 46 Pac. 389, 55 Am. St. 
Rep. 894. 


Judgment of ouster in quo warranto 
proceedings is not suspended by an ap- 
peal: Fawcett v. Superior Court, 15 


§ 1040. Judgment for Relator. 


Wash. 342, 46 Pac. 389, 55 Am. St. Rep. 
894; State ex rel. Mullen v. Superior 
Court, 15 Wash. 376, 46 Pac. 402. 


A de jure officer who has recovercd 
judgment against a de facto officer for 
the salary paid to him, under sections 
1039 and 1042, has elected his remedy 
and cannot recover the same from the 
town on failure to collect the judgment: 
Samuels v. Harrington, 43 Wash. 603, 86 
Pac. 1071, 117 Am. St. Rep. 1075. 


Whether fine or judgment for dam- 
ages may be imposed on quo war- 
ranto proceedings. Ann. Cas. 
1913D, 942. 


If judgment be rendered in favor of the relator, he shall proceed to 
exercise the functions of the office, after he has been qualified as required 
by law, and the court shall order the defendant to deliver over all books and 
papers in his custody or within his power, belonging to the office from which 


he has been ousted. 


[L. 54, p. 217, § 474; Cd. 81, § 708; 2 H. C., § 685.] 


Cited in 2 Wash. 573; 15 Wash. 346; 22 Wash. 199; 52 Wash. 640. 


§ 1041. Order, How Enforced. 


If the defendant shall refuse or neglect to deliver over the books and 
papers pursuant to the order, the court, or Judge thereof, shall enforce the 


order by attachment and imprisonment. 


§ 709; 2 H. C., § 686. ] 
Cited in 52 Wash. 640. 


L. 54, p. 217, § 475; Cd. 81, 


§ 1042. Action for Damages — Limitation. 


When judgment is rendered in favor of the plaintiff, he may, if he has 
not claimed his damages in the information, have his action for the damages 


at any time within one year after the judgment. 


81, 8 710; 2 H. C., § 687.] 


L. 54, p. 217, § 476; Cd. 


Cited in 2 Wash. 573; 43 Wash. 606; 52 Wash. 640. 


§ 1043. 


Judgment of Ouster or Forfeiture. 


Whenever any defendant shall be found guilty of any usurpation of 
or intrusion into or unlawfully exercising any office or franchise within 
this state, or any office in any corporation created by the authority of 
this state, or when any public officer thus charged shall be found guilty 
of having done or suffered any act which by the provisions of the law 
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shall work a forfeiture of his office, or when any association or number of 
persons shall be found guilty of having acted as a corporation without 
having been legally incorporated, the court shall give judgment of ouster 
against the defendant or defendants, and exclude him or them from the 
office, franchise, or corporate rights, and in case of corporations, that the 
same shall be dissolved, and the court shall adjudge costs in favor of the 
plaintiff. [L. 54, p. 217, § 478; Cd. ’81, §711; 2 H. C., § 688.] 


Cited in 15 Wash. 676; 16 Wash. 162; 
4S Wash. 198; 49 Wash. 242; 52 Wash. 640. 


DISSOLUTION OF CORPORATION, 
WHEN AUTHORIZED: State ex rel. 
Conlan v. Oudin & Bergman Fire Clay 
Min. & Mfg. Co., 48 Wash. 196, 93 Pac. 
219; State ex rel. Mitchell v. Horan, 22 
Wash. 197, 60 Pac. 135. 


Where the sole object of a proceeding 
is to dissolve an alleged corporation and 
deprive it of corporate rights and fran- 
chises, no judgment can be rendered ex- 
cept that prescribed by this section: 
State ex rel. Amsterdamsch Trustees K. 
v. Superior Court, 15 Wash. 668, 47 Pac. 
31, 55 Am. St. Rep. 907, 37 L. R. A. 
111. 


§ 1044. Judgment Against Corporation. 
If judgment be rendered against any corporation, or against any per- 


sons claiming to be a corporation, the court may cause the costs to be 
collected by executions against the persons claiming to be a corporation, 
or by attachment against the directors or other officers of the corporation, 
and shall restrain the corporation, appoint a receiver of its property 
and effects, take an account and make a distribution thereof, among 


the creditors. 
ceedings for that purpose. 
§ 689.) 


Cited in 15 Wash. 675; 48 Wash. 198; 
49 Wash. 242. 

The last sentence of this section is 
only directory, and does not preclude the 
institution of proceedings by any in- 
terested party: Conlan v. Oudin, 49 
Wash. 240, 94 Pac. 1074. 


The superior court has no power until 
after judgment to appoint a receiver for 
a corporation, upon the institution by the 
state of quo warranto proceedings seek- 
ing to oust it from the exercise of cor- 
porate powers: State ex rel. Amster- 
damsch Trustees K. v. Superior Court, 
15 Wash. 668, 47 Pac. 31, 55 Am. St. 
Rep. 907, 37 L. R. A. 111. 


Refusal to appoint a receiver, when 


The prosecuting attorney shall immediately institute pro- 
[L. 54, p. 217, § 479; Cd. ’81, § 712; 2 H. C., 


not an abuse of discretion: Ridpath v. 
Sans Poil ete. Transportation Co., 26 
Wash. 427, 67 Pac. 229. 


Under this section a receiver may be 
appointed upon the involuntary dissolu- 
tion of a corporation without a show- 
ing as to any necessity theretor: Conlan 
v. Oudin, 49 Wash. 240, 94 Pac. 1074. 

When a temporary receiver should be 
appointed for a corporation, though sol- 
vent and prosperous, on account of dis- 
sensions; and the receivership will be 
made permanent in case the differences 
cannot be adjusted within a time lim- 
ited: Boothe v. Summit Coal Min. Co., 
55 Wash. 167, 104 Pac. 207, 19 Ann. Cas. 
1255. 


§ 1045. Action to Recover Escheated or Forfeited Property. 
Whenever any property shall [escheat or] be forfeited to the state for 


its use, the legal title shall be deemed to be in the state from the time 
of the [escheat or] forfeiture, and an information may be filed by the 
prosecuting attorney in the superior court for the recovery of the property, 
alleging the ground on which the recovery is claimed, and like proceedings 
and judgment shall be had as in civil action for the recovery of the prop- 
erty. [L. 54, p. 218, § 480; Cd. 81, § 713; 2 H. C., § 690.] 


§ 1046. Costs. 


When an information is filed by the prosecuting attorney, he shall not 


be liable for the costs, but when it is filed upon the relation of a private 
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person such person shall be liable for costs unless the same are adjudged 
against the defendant. [L. 54, p. 218, § 481; Cd. 81, § 714; 2 H. C., § 691.] 


§ 1047. Information to Annul Patent, etc. 

An information may be prosecuted for the purpose of annulling or 
vacating any letters patent, certificate, or deed granted by the proper au- 
thorities of this state, when there is reason to believe that the same were 
obtained by fraud, or through mistake or ignorance of a material fact, 
or when the patentee or those claiming under him have done or omitted 
an act in violation of the terms on which the letters, deeds, or certificates 
were granted, or have by any other means forfeited the interests acquired 
under the same. [L. 54, p. 218, § 482; Cd. 81, § 715; 2 H. C., § 692.| 


§ 1048. Proceedings to Annul. 

In such eases, the information may be filed by the prosecuting attorney 
upon his relation, or by any private person upon his relation, showing his 
interest in the subject matter; and the subsequent proceedings, judgment 
of the court, and awarding of costs shall conform to the above provisions, 
and such letters patent, deed, or certificate shall be annulled or sustained, 
according to the right of the case. [L. 54, p. 218, § 483; Cd. 81, § 716; 
2 H. C., § 693.] 


CHAPTER III. 
CONTEMPTS AND THEIR PUNISHMENT. 


§ 1049. Contempts, Defined. 
The following acts or omissions, in respect to a court of justice or 
proceedings therein, are deemed to be contempts of court :— 

1. Disorderly, contemptuous, or insolent behavior toward the judge while 
holding the court, tending to impair its authority, or to interrupt the due 
course of a trial or other judicial proceedings; 

2 A breach of the peace, boisterous conduct, or violent disturbance 
tending to interrupt the due course of a trial or other judicial proceeding; 

3. Misbehavior in office, or other willful neglect or violation of duty by 
an attorney, clerk, sheriff, or other person appointed or selected to per- 
form a judicial or ministerial service; 

4. Deceit, abuse of the process, or proceedings of the court by a party 
to an action, suit, or special proceeding; 

5. Disobedience of any lawful judgment, decree, order, or process of the 
court; 

6. Assuming to be an attorney or other officer of the court, and acting 
as such without authority in a particular instance; 

7. Rescuing any person or property in the lawful custody of an officer, 
held by such officer under an order or process of such court; 

8. Unlawfully detaining a witness or party to an action, suit, or proceed- 
ing while going to, remaining ät, or returning from the court where the 


same is for trial; 
9. Any other unlawful interference with the process or proceedings of a 


court; 
10. Disobedience of a subpoena duly served, or refusing to be sworn or 


answer as a witness; 
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11. When summoned as a juror in a court, improperly conversing with 
a party to an action, suit, or proceeding to be tried at such court, or 
with any other person in relation to the merits of such action, suit 
or proceeding, or receiving a communication from a party or other person 
in respect to it, without immediately disclosing the same to the court; 

12. Disobedience by an inferior tribunal, magistrate, or officer of the law- 
ful judgment, decree, order, or process of a superior court, or proceeding 
in an action, suit, or proceeding contrary to law, after such action, sult, 
or proceeding shall have been removed from the jurisdiction of such in- 
ferior tribunal, magistrate, or officer. [L. 69, p. 167, § 667; Cd. 81, § 725; 
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2 H. C., 8 778. 


See supra, § 630, contempt in proceedings supplemental to execution. 

See supra, § 696, contempt for failure of garnishee to deliver propefty to sheriff. 
See supra, §§ 732-734, contempt for violating injunction. 

See supra, § 746, contempt for failure to deposit money, etc. 

See supra, § 1026, penalty for disobeying writ of mandate. 

See infra, § 1220, contempt for failure to obey subpoena. — 

See infra, § 1891 et seq., contempt and punishment in justice court. 

See infra, § 2040, contempt by grand jurors or other officers in disclosing facta. 


Cited in 19 Wash. 242; 25 Wash. 528; 
29 Wash. 577; 40 Wash. 220; 71 Wash. 496; 
79 Wash. 555, 556; 94 Wash. 184; 104 
Wash, 684. 


ACTS OR CONDUCT CONSTITUT- 
ING CONTEMPT OF COURT: See Rem- 
ington’s Digest, Contempt, 58 1-10. 

Nature and Elements of Contempt: State 
v. Tugwell, 19 Wash. 238, 38 Pac. 864, 
43 L. R. A. 717: State v. Denham, 30 
Wash, 643, 71 Pac. 196; State ex rel. 
Nicomen Boom Co. v. North Shore Boom 
& Driving Co., 67 Wash. 317, 121 Pac. 
467, Ann. Cas. 1913D, 456; Wright v. 
Suydam, 79 Wash. 550, 140 Pac. 578. 


Misconduct in Presence of Court: Lam- 
buth, In re, 18 Wash. 478, 51 Pac. 1071; 
State v. Budress, 63 Wash. 26, 114 Pac. 
879: Willis, In re, 94 Wash. 189, 162 
Pac. 38. | 

Publications Relating to Court in Pend- 
ing Proceedings: State v. Tugwell, 19 
Wash. 238, 52 Pac. 1056, 43 L. R. A. 
717; State ex rel. Dorrien v. Hazeltine, 
82 Wash. 81, 143 Pac. 436; State v. 
Sefrit, 84 Wash. 345, 146 Pac. 864. 


Misconduct of Juror: Hedican v. Penn- 
zylvania Fire Ins. Co., 21 Wash. 488, 
58 Pac. 574. i 

Interference With Persons in Custody 
of the Law: Grant, In re, 26 Wash. 412, 
67 Pac. 73. 

Disobedience of Mandate or Order, in 
General: State ex rel. Timm v. Trounce, 
5 Wash. 804, 32 Pac. 750; State ex rel. 
Stevens v. Catlin, 21 Wash. 423, 58 
Pac. 296; State ex rel. Brown v. Me- 
Faul, 27 Wash. 286, 67 Pac. 564; State 
ex rel. Union Machinery & Supply Co. v. 
Thompson, 99 Wash, 478, 169 Paec. 980; 
State ex rel. Berger v. Haiman, 100 
Wash. 632, 171 Pac. 529; State ex rel, 
Curtiss v. Erickson, 66 Wash. 639, 120 


Pac. 104; State ex rel. Olding v. Stamp- 
fly, 69 Wash. 368, 125 Pac. 148. 


— Validity of Mandate, Order or 
Judgment: State ex rel. Pub. Co. v. Mul- 
ligan, 3 Wash. 144, 28 Pac. 369; Barnett 
v. Ashmere, 5 Wash. 163, 31 Pac. 466; 
State ex rel. Dodge v. Langhorne, 12 
Wash. 588, 41 Pac. 917; State ex rel. 
Evans v. Winder, 14 Wash. 114, 44 Pac. 
125; Larsen v. Winder, 14 Wash. 199, 
44 Pac. 123; Savage v. Sternberg, 19 
Wash. 679, 54 Pac. 611, 67 Am. St. Rep. 
751; Groen, In re, 22 Wash. 53, 60 Pac. 
123; State ex rel. Brown v. McFaul, 27 
Wash. 286, 67 Pac. 564; State v. Den- 
ham, 30 Wash. 643, 71 Pac. 196; Metler 
v. Metler, 32 Wash. 494, 73 Pac. 535; 
Simon Piano Co. v. Fairfield, 103 Wash. 
206, 174 Pac. 457. 

Stay or Review of Proceedings: State 

ex rel. Nicomen Boom Co. v. North Shore 
Boom & Driving Co., 55 Wash. 1, 103 
Pac. 426. 
Service on or Knowledge of Party 
or Other Person: State ex rel. Boardman 
v. Ball, 5 Wash. 387, 31 Pac. 975, 34 Am. 
St. Rep. 866. | 


—— Ability to Obey: State ex rel. 
Smith v. Smith, 17 Wash. 430, 50 Pac. 
52; State ex rel. Olsen v. Allen, 14 Wash. 
684, 45 Pac. 644; Anderson, In re, 97 
Wash. 683, 167 Pac. 70. 


In civil contempt to enforce payment 
of overdue monthly installments of ali- 
mony, lack of present ability to pay is a 
complete defense, notwithstanding un- 
justifiable past delinquencies; and judg- 
ment of contempt is unwarranted where 
the only evidence on the subject i3 de- 
fendant’s direct and positive testimony 
of present inability: Snook v. Snook, 110 
Wash. 310, 188 Pac. 502. 

—— Demand and Refusal of Payment 
of Money as Adjudged: State ex rel. Dit- 
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mar v. Ditmar, 19 Wash. 324, 53 Pac. 
350. 

Acts or Defaults Affecting Only Rights 
Or Remedies of Parties to Proceedings: 
State ex rel. Nicomen Boom Co. v. North 
Shore Boom & Driving Co., 55 Wash. 
1, 103 Pac. 426. 


Defenses: State ex rel. Sander v. 
Jones, 20 Wash. 576, 56 Pac. 369; State 
ex rel. Stevens v. Catlin, 21 Wash. 423, 
58 Pac. 206. 


Persons Liable: State ex rel. Cougill 
v. Sachs, 3 Wash. 496, 30 Pac. 503; State 
ey rel. Martin v. Pendergast, 39 Wash. 
132, 81 Pac. 324. 

For text freatment of “Contempt,” 
see 6 R. O. L. 486. 

What courts or officers have power 
to punish for contempt. 8 A. L. 
B. 1543. 


Nature of contempt proceeding as 
civil or criminal action. 21 Ann. 
Cas. 907; Ann. Cas. 1916B, 959; 
13 L. R. A. (N. S.) 591; 34 L. R. 
8 S.) 874; 42 L. R. A. (N. B.) 


Disclosure by grand juror of proceed- 
ings as contempt. 15 Ann. Cas. 
207; 17 L. B. A. (N. 8.) 1049. 

Refusal to be sworn or to affirm as 
contempt of court. 51 L. R. A. 
(N. 8.) 1155. 

Disobedience of rule excluding wit- 


nesses from courtroom as con- 
tempt. 9 Ann. Cas. 371. 


§ 1050. Punishment for Contempt. 
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Fighting in court as contempt. Ann. 


Cas. 1912A, 581. 


Drunkenness in presence of court as 
contempt. Ann. Cas. 1913B, 282; 
33 L. R. A. (N. 8.) 138. 

Attorney's statement in court con- 
cerning decisions as contempt. 5 
L. R. A. (N. 8.) 916. 


Miaconduct of officers in selection or 
summoning of jurors or grand jurors 
as contempt of court. 7 A. L. R. 
345. 

Release of, or interference with cus- 
tody of prisoner, as contempt. 
L. R. A. 1917D, 355. 


Judgment for specifie performance 
of contract to sell realty as en- 
forceable by process of contempt. 
Ann. Oas. 1912C, 780. 


Perjury or false swearing as con- 
tempt. 11 A. L. R. 342. 


Inability to comply with order or 
decree as defense to charge of 
contempt. 15 Ann. Oas. 943. 


Present inability to pay as defense 
to contempt proceedings to enforce 
payment of past installments of 
alimony, nonpayment of which waa 
inexcusable. 9 A. L. R. 265. 

Civil liability of judicial officer 
ordering arrest for contempt. 13 
A. L. R. 1364; 4 Ann. Cas. 330; 
Ann. Cas. 1914C, 1167. 


Every court of justice and every judicial officer has power to punish 
contempt by fine or imprisonment, or both. But such fine shall not exceed 
three hundred dollars, nor the imprisonment six months; and when the con- 
tempt is not [one] of those mentioned in subdivisions one and two of the 
last section, it must appear that the right or remedy of a party to an 
action, suit, or proceeding was defeated or prejudiced thereby, before the 
contempt can be punished otherwise than by a fine not exceeding one 


hundred dollars. 


Cited in 40 Wash. 220; 66 Wash. 642; 79 
Wash, 556. 


POWER TO PUNISH: See Reming- 
ton’s Digest, Contempt, 38 13—17. 

§13. Nature and Grounds of Power: 
State ex rel. Smith v. Smith, 17 Wash. 
430, 50 Pac. 52; Cave, In re, 26 Wash. 213, 
66 Pac. 425, 90 Am. St. Rep. 736; Coul- 
ter, In re, 25 Wash. 526, 65 Pac. 759; 
State ex rel. Victor Boom Co. v. Teter- 
son, 29 Wash. 571, 70 Pac. 71; State ex 
rel, Curtis v. Erickson, 66 Wash. 639, 
120 Pac. 104: State ex rel. Dorrien v. 
Hazeltine, 82 Wash. 81, 143 Pac. 436. 

§ 14. Constitutional and Statutory Pro- 


visions: State ex rel. Timm v. Trounce, 
5 Wash. 804, 32 Pac. 750; State v. Tug- 
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well, 19 Wash. 238, 52 Pac. 1056, 43 L. 
R. A. 717; State ex rel. Henry v. Me- 
Donald, 25 Wash. 122, 64 Pac. 912; State 
ex rel. Victor Boom Co. v. Peterson, 29 
Wash. 571, 70 Pac. 71. . 


§ 15. Existence of Other Remedy: 
State ex rel. Ditmar v. Ditmar, 19 Wash. 
324, 53 Pac. 350; Cave, In re, 26 Wash. 
213, 66 Pac. 425, 90 Am. St. Rep. 736; 
Drasdo v. Beck, 37 Wash. 363, 79 Pac. 
948; Wright v. Suydam, 79 Wash. 550, 
140 Pac. 578. 

§ 16. Parties: State ex rel. Boardman 
v. Ball, 5 Wash. 387, 31 Pac. 975, 34 
Am. St. Rep. 866; State ex rel. Martin 
v. Pendergast, 39 Wash. 132, 81 Pac. 
324; State ex rel. Dye v. Reilly, 40 


CHAP. III] 


Wash. 217, 82 Pac. 287; State v. Nicholl, 
40 Wash. 517, 82 Pac. 895. 
PUNISHMENT: See Remington’s Di- 
gest, Contempt, 33 28, 29. 
§ 28. Nature and Grounds in General: 
State v. Tugwell, 19 Wash. 238, 52 Pac. 
1056, 43 L. R. A. 717. 


§ 29. Punishment of Contempt: State 
ex rel. Dye v. Reilly, 40 Wash. 217, 82 
Pac. 287; State ex rel. Curtiss v. Erick- 
son, 66 Wash. 639, 120 Pac. 104; Wright 
v. Suydam, 79 Wash. 550, 140 Pac. 578. 


Purging Oontempt After Adjudication: 
See Remington’s Digest, Contempt, § 31; 
State ex rel. Ditmar v. Ditmar, 19 
Wash. 324, 53 Pac. 350; State ex rel. 
Rohde v. Sachs, 21 Wash. 373, 26 Pac. 
865; State ex rel. Martin v. Pendergast, 
39 Wash. 132, 81 Pac. 324; State ex rel. 
O'Neil v. Wallace, 96 Wash. 107, 164 
Pac. 741. 
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Excessive Punishment: See Remington’s 
Digest, Contempt, § 32; Willis, In re, 94 
Wash. 180, 162 Pac. 38. 


Power of justice of peace or magis- 
trate to punish for contempt. 9 
Ann. Cas. 316; 1 L. R. A. (N. 8.) 
1135. 


Power of juvenile court to punish 
contempt. Ann. Cas. 1916E, 1014. 


Power of legislature or legislative 
committee to punish for contempt. 
7 Ann. Oas. 877; Ann. Cas. 1916B, 
1118; Ann. Cas. 1918B, 378; L. R.“ 
A. 1917F, 288. 

Power of board of public officials to 
punish for contempt. Cas. 
1912B, 1265. 


Right to impose fine for failure to 
pay alimony. 14 A. L. R. 717. 


§ 1051. Contempts in Presence of Court, How Punished. 
When a contempt is committed in the immediate view and presence 


of the court or officer, it may be punished summarily, for which an order 
must be made reciting the facts as occurring in such immediate view and 
presence, determining that the person proceeded against is thereby guilty 
of contempt, and that he be punished as therein prescribed. [L. 69, 
p. 168, § 669: Cd. 81, § 727; 2 H. C., § 780.] | 

Cited in 25 Wash. 528; 26 Wash. 70; 39 


Wash. 136; 40 Wash. 524, 526; 63 Wash. 
28, 29; 94 Wash. 185. 


Summary Proceedings —Contempts in 
Presence of Court: See Remington's Di- 


gest, Contempt, 8 19; State ex rel. Mar- 
tin v. Pendergast, 39 Wash. 138, 81 
Pac. 324; State v. Buddress, 63 Wash. 26, 
114 Pac. 879; Willis, In re, 94 Wash. 180, 
162 Pac. 38. 


§ 1052. Procedure in Other Cases. 


In cases other than those mentioned in the preceding section, before 
any proceedings can be taken therein, the facts constituting the contempt 
must be shown by an affidavit presented to the court or judicial officer, 
and thereupon such court or officer may either make an order upon the 
person charged to show cause why he should not be arrested to answer, 
or issue a warrant of arrest to bring such person to answer in the first 


instance. 


Cited in 25 Wash. 528; 26 Wash. 70; 29 
Wash, 577; 40 Wash. 524, 526; 82 Wash. 
86. 


Preliminary Affidavit or Information: 
See Kemington’s Digest, Contempt, § 18; 
State ex rel. Olson v. Allen, 14 Wash. 
684, 45 Pac. 644; State ex rel. Sander v. 
Jones, 20 Wash. 576, 56 Pac. 369; Coulter, 
In re, 25 Wash. 526, 65 Pac. 759; State 
v. Canutt, 26 Wash. 68, 66 Pac. 130; 
State ex rel. Dye v. Reilly, 40 Wash. 
217, 82 Pac. 287; State ex rel. Victor 
Boom Co. v. Peterson, 29 Wash. 571, 70 
Pac. 71; State ex rel. Dorrien v. Hazel- 
tine, 82 Wash. 81, 143 Pac. 436, 
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Trial: See Remington's Digest, Con- 
tempt, 33 20—24. 


§20. — Contempts not in Presence 
of the Court: State ex rel. Russell v. 
Superior Court, 77 Wash. 631, 138 Pac. 
291. 


§ 21. Attachment or Notice: State ex 


rel. Ditmar v. Ditmar, 19 Wash. 324, 53 
Pac, 350. 


§ 22. Evidence: State ex rel. Olson v. 
Allen, 14 Wash. 684, 45 Pac. 644; Lewis, 
In re, 24 Wash. 723, 64 Pac. 1118; State 
ex rel. Curtiss v. Erickson, 66 Wash. 639, 
120 Pac. 104; State v. Wright, 77 Wash. 
551, 187 Pac. 1198. 
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§ 23. Hearing: State ex rel. Dye v. Pendency of cause as essential elo- 

Reilly, 40 Wash. 217, 82 Pac. 287. ment of contempt by newspaper 

§ 24. Quashing or Vacating Proceed- publication, 3 Ann. Cas. 763; 
‘ings: State ex rel. Smith v. Smith, 17 18 Ann. Cas. 664. N 

Wash. 430, 50 Pac. 52. Publication of evidence taken in 

Necessity of affidavit or sworn state- suit heard in a ee contempt. 
ment as foundation for con- Ann. Cas. 1912B, 5124. 

structive contempt. 2 A. L. R, Remarrying in foreign jurisdiction 

225. contrary to decree of divorce as 

i : om ; contempt. Ann. Cas. 19144, 1175; 

Reflection on judge as ministerial 40 L. R. A. (N. 8.) 765. 


officer as contempt. 15 L. R. A. 
(N. 8.) 621; 15 Ann. Cas. 658. 


§ 1053. Defendant may be Produced if in Custody. 

If the party charged be in custody of an officer by virtue of a legal 
order or process, civil or criminal, except upon a sentence for a felony, 
an order may be made for the production of such person by the officer 
having him in custody that he may answer, and he shall thereupon be 
produced and held until an order be made for his disposal. [L. ’69, p. 169, 
§ 671; Cd. 81, § 729; 2 H. C., § 782.] 


Cited in 67 Wash. 318. 


§ 1054. How Prosecuted. 

In the proceeding for a contempt, the state is the plaintiff. In all 
cases of public interest, the proceeding may be prosecuted by the prosecut- 
ing attorney on behalf of the state, and in all cases where the proceeding 
is commenced upon the relation of a private party, such party shall be 
deemed a coplaintiff with the state. [L. 69, p. 169, § 672; Cd. 81, § 730; 
2 H. C., § 783.) N 


Cited in 15 Wash. 349; 39 Wash. 134; ceeding to punish for contempt: Fawcett 
63 Wash. 599; 67 Wash. 303; 79 Wash. v. Superior Court, 15 Wash. 342, 46 Pac. 
553. 389, 55 Am. St. Rep. 894. 


State is plaintiff in an independent pro- 


§ 1055. Warrant, How Executed. 


Whenever a warrant of arrest is issued pursuant to this chapter, the 
court or judicial officer shall direct therein whether the person charged 
may be let to bail for his appearance upon the warrant, or detained in 
custody without bail, and if he may be bailed, the amount in which he 
may be let to bail. Upon executing the warrant of arrest, the sheriff 
must keep the person in actual custody, bring him before the court or 
judicial officer, and detain him until an order be made in the premises, 
unless the person arrested execute and deliver to the sheriff, at any time 
before the return day of the warrant, a bond, with two sufficient sureties, 
to the effect that he will appear on such return day and abide the order 
or judgment of the court or officer thereupon. [L. 69, p. 169, § 673; Cd. 
81, § 731; 2 H. C., 8 784.] 


§ 1056. Return of Warrant—Investigation. 


The sheriff shall return the warrant of arrest and the bond, if any, 
given him by the defendant, by the return day therein specified. When 
the defendant has been brought up or appeared. the court or judicial officer 
shall proceed to investigate the charge by examining such defendant and 
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witnesses for or against him, for which an adjournment may be had from 
time to time, if necessary. [L. 69, p. 169, § 674; Cd. 81, § 732; 2 H. C., 
§ 785. ] 


Cited in 40 Wash. 220; 67 Wash. 318. for contempt. Ann. Cas. 19164, 


Necessity that hearing be allowed 727. 
before imposition of punishment 


§ 1057. Judgment and Sentence. | 

Upon the evidence so taken, the court or judicial officer shall deter- 
mine whether or not the defendant is guilty of the contempt charged; and 
if it be determined that he is so guilty, shall sentence him to be punished as 
provided in this chapter. [L. 69, p. 170, § 675; Cd. 81, § 733; 2 H. C., 
§ 786. } 


§ 1058. Indemnity to Injured Party. 

If any loss or injury to a party in an action, suit, or proceeding, pre- 
judicial to his rights therein, have been caused by the contempt, the court 
or judicial officer, in addition to the punishment imposed for the contempt, 
may give judgment that the party aggrieved recover of the defendant a 
sum of money sufficient to indemnify him, and to satisfy his costs and 
disbursements, which judgment, and the acceptance of the amount thereof, 
is a bar to any action, suit, or proceeding by the aggrieved party for such 
loss or injury. [L. 69, p. 170, § 676; Cd. 81, § 734; 2 H. C., § 787.] 

Cited in 55 Wash. 8, 11, 12, 15. State ex rel. Nicomen Boom Co. v. 


This section being remedial in its North Shore Boom & Driving Co., 55 
nature, will be construed to mean “shall,” Wash. 1, 103 Pac. 426. 


where the aggrieved party asks for and Restitution as purging contempt in 
is willing to take the same in such pro- violation of injunction, 2 A. L. 
ceeding in lieu of an ordinary action: R. 169. 


§ 1059. Imprisonment Until Performance. 


When the contempt consists in the omission or refusal to perform an 
act which is yet in the power of the defendant to perform, he may be im- 
prisoned until he shall have performed it, and in such case the act must 
be specified in the warrant of commitment. [L. 69, p. 170, § 677; Cd. ’81, 
$ 735; 2 H. C., 8 788.] 


- Cited in 21 Wash. 200; 26 Wash. 216; Term of imprisonment for civil con- 
71 Wash. 191, 497. tempt. 6 Ann. Cas. 535. 

Imprisonment to Compel Payment of Imprisonment for failure to pay ali- 
Money: See Remington's Digest, Con- mony as violation of constitutional 
tempt, § 30; Van Alstine, In re, 21 Wash. prohibition against imprisonment 
194, 57 Pac. 348; Anderson, In re, 97 for debt. 17 L. R. A. (N. 8.) 
Wash. 683, 167 Pac. 70. 1140. 


§ 1060. Offender Liable to Indictment. 

Persons proceeded against according to the provisions of this chapter 
are also liable to indictment [or information] for the same misconduct, if 
it be an indictable offense, but the court before which a conviction is had 
on the indictment [or information] in passing sentence shall take into 
consideration the punishment before inflicted. [L. 69, p. 170, § 678; Cd. 
81, § 736; 2 H. C., S 789.] - 

Cited in 19 Wash. 243. 
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§ 1061. Alias Warrant—Prosecution of Bond. 

When the warrant of arrest has been returned served, if the defend- 
ant do not appear on the return day, the court or Judicial officer may issue 
another warrant of arrest, or may order the bond to be prosecuted, or 
both. If the bond be prosecuted and the aggrieved party join in the ac- 
tion; and the sum specified therein be recovered, so much thereof as will 
compensate such party for the loss or injury sustained by reason of the 
misconduct for which the warrant was issued shall be deemed to be re- 
covered for such party exclusively. [L. 69, p. 170, § 679; Cd. 81, § 737; 
2 H. C., § 790. | 


§ 1062. Appeal. 

Fither party to a judgment in a proceeding for a contempt may appeal 
therefrom in like manner and with like effect as from judgment in an 
action, but such appeal shall not have the effect to stay the proceedings 
in anv other action, suit, or proceeding, or upon any judgment, decree, 
or order therein, concerning which or wherein such contempt was com- 
mitted. Contempts of justices’ courts are punishable in the manner spe- 
cially provided for in the chapter relating to justices of the peace and to 
their practice and jurisdiction. [L. 69, p. 171, § 680; Cd. ’81, § 738; 


2 H. C., 791.] 


Cited in 14 Wash. 685; 20 Wash. 182; No. 1 v. Costello, 53 Wash. 67, 121 
28 Wash. 591; 53 Wash. 703 55 Wash. 5; Pac. 497; State ex rel. Nicomen Boom 
73 Wash. 297. 72 North Shore Boom & Driving Co., 

3 7 5. as 1, 103 Pac. 426; State v. 
Appeal or Error: See Remington s Di Buddress, 63 Wash. 26, 114 Pac. 879; 


gest, Contempt, § 25; State ex rel. Olson v. 
Allen, 14 Wash. 684, 45 Pae. 644; State ovis, In re, 94 Wash. 180, 162 Pac. 


ex rel. Geiger v. Geiger, 20 Wash. 181, 


54 Pae. 1129; State ex rel. Sander v. Appealability of contempt judgments 
Jones, 20 Wash. 576, 56 Pac. 369; State under appealstatutes. 3 Ann. Cas. 
ex rel. Denham v. Superior Court, 28 759, 1050; 17 Ann. Cas. 321. 

Wash. 590, 68 Pac. 1051; State ex rel. Judgment in contempt proceeding 
Victor Boom Co. v. Peterson, 29 Wash. rendered after final decree as re- 
571, 70 Pac. 71; State v. Nicholl, 40 viewable on appeal from such de- 
Wash. 517, 82 Pac. 895; Drainage Dist. . cree. Ann. Cas. 1915B, 1069. 


CHAPTER IV. 
HABEAS CORPUS. 


§ 1063. Who may Prosecute Writ. 

Every person restrained of his liberty, under any pretense whatever, 
may prosecute a writ of habeas corpus to inquire into the cause of the 
restraint. and shall be delivered therefrom when illegal. [L. 54, p. 212, 
§ 434; Cd. 81, § 666; 2 H. C., § 711. 


Cited in 98 Wash. 440. parte Jones, 2 Wash. 551, 27 Pac. 172; 


Existence of Remedy by Appeal or erage v. Reed, 75 Wash. 201, 134 
ac, g 


Other Remedy: See Remington’s Digest, 
Hab. Corp., §§ 2, 2-1; Nolan, In re, 21 Proceedings Reviewable: See . 


Wash. 395, 58 Pac. 222: Casey, In re, 27 ton’s Digest, Hab. Corp., §§ 4— 

Wash. 686, 68 Pac. 185; State ex rel. In General: Ex parte — 1 W. 

Zenner v. Graham, 34 Wash. 81, 74 Pac. T. 240; Rafferty, In re, 1 Wash. 382, 25 

1058; Hamilton, In re, 56 Wash. 405, 105 Pac. 465. 

Pac. 1046. 8 5. Commitment for Contempt: 
Nature of Restraint or Detention: See Van Alstine, In re, 21 Wash. 104, 57 

Remington’s Digest, Hab. Corp., $3; Ex Pac. 348; Coulter, In re, 25 Wash. 526, 
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65 Pac. 757; Cave, In re, 26 Wash. 213, 
66 Pac. 425, 90 Am. St. Rep. 736. 

§ 6. Final Judgment, Sentence and 
Commitment: Rafferty, In re, 1 Wash. 
382, 25 Pac. 465. 


JURISDICTION, PROCEEDINGS AND 
RELIEF—Jurisdiction in General—Courts 
of Appellate Jurisdiction: See Reming- 
ton’s Digest, Hab. Corp., §11; Rafferty, 
In re, 1 Wash. 382, 25 Pac. 465; Graham, 
In re, 7 Wash. 237, 34 Pac. 931; State 
ex rel. Syverson v. Foster, 84 Wash. 58, 
146 Pac. 169, L. R. A. 1915 E, 340. 


Determination of Particular Issues or 
Questions: See Remington’s Digest, Hab. 
Corp., §§19—22. Custody of Infants: 
Kentzler v. Kentzler, 3 Wash. 166, 28 
Pac. 370, 28 Am. St. Rep. 21; Mason, In 
re, 3 Wash. 609, 28 Pac. 1025; Lovell 
v. House of Good Shepherd, 14 Wash. 
211, 44 Pac. 253; Clifford, In re, 37 
Wash. 460, 79 Pac, 1001, 107 Am. 
St. Rep. 819; State ex rel. Stitt v. 
Reynolds, 60 Wash, 12, 110 Pac. 633; 
State ex rel. De Bit v. Mackintosh, 98 
Wash. 438, 167 Pac. 1090; Beers v. 
Walker, 101 Wash. 683, 172 Pac. 861. 

§ 20. —— Extradition: Foye, In re, 21 
Wash. 250, 57 Pac. 825; Baker, In re, 
21 Wash. 259, 57 Pac. 827; Sylvester, In 
re, 21 Wash. 263, 57 Pac. 829; Armstrong 
v. Van de Vanter, 21 Wash. 682, 59 Pac. 
510; Poor v. Cudihee, 37 Wash. 609, 79 
Pac. 1105; Gillis, In re, 38 Wash. 156, 80 
Pac. 300; ' Rudebeck, In re, 95 Wash. 433, 
163 Pac. 930. 

§ 21. — Final Judgment, Sentence, 
and Commitment: Russell, In re, 40 Wash. 
244, 82 Pac. 290, 111 Am. St. Rep. 910. 

§ 22. Commitment for Contempt: 
Coulter, In re, 25 Wash. 526, 65 Pac. 759; 
Van Alstine, In re, 21 Wash, 1%, 57 Pac. 
348. 


See, also, Parent, In re, 112 Wash. 620, 
192 Pac. 947. 


Appeal and Error: See Remington’s Di- 
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In General: Foye, In re, 21 Wash. 299, 
57 Pac. 825; Baker, In re, 21 Wash. 259, 
57 Pac. 827; Sylvester, In re, 21 W ash. 
263, 57 Pac. 829; St. Clair v. Williams, 
23 Wash. 552, 63 Pac. 206; Garfinkle, In 
re, 37 Wash. 650, 80 Pac. 188. 


Stay of Proceedings: 
Humason, 4 Wash. 413, 30 Pac. 718; 
State v. Fenton, 30 Wash. 325, 70 Pac. 
741; State ex rel. Roberts v. Superior 
Court, 32 Wash. 143, 72 Pac. 1040. 


For text treatment of “Habeas Cor- 
pus,“ see 12 R. C. L. 1101. 


Right of prisoner who has received 
excessive sentence to be discharged 
on habeas corpus. 7 Ann. Cas. 
144; Ann, Cas. 1916D, 363. 


Haben corpus because of defectivo 
verdict. L. R. A. 1916F, 967. 


Remedy by habeas corpus of ac- 
cused not brought to trial within 
constitutional or statutory period. 
Ann. Cas, 1912D, 1273. 

Right of person wrongfully brought 
into jurisdiction to be released on 
habeas corpus. 12 L. R. A. (N. S.) 
225. 


Right of one at large on bail to 
writ of habeas corpus. 14 A. L. 
R. 344; 5 Ann. Cas. 552; Ann. Cas, 
1912C, 551. 


Right of one detained pursuant to 
quarantine to habeas corpus. 2 
A. L. R. 1542. 


Right of person in custody under 
judgment to be discharged on 
habeas corpus when judgment 
ceases to be operative. Ann. Cas. 
1913B, 878. 

Habeas corpus as remedy for recov- 
erv by one parent of custody of 
child from other parent. Ann. 
Cas. 1912C, 868. 

Right of one restrained as insane 
person to discharge upon ground of 
irregularity or invalidity of com- 


State V. 


gest, Hab. Corp., 55 25, 26. 


§ 1064. Parents, etc., may have Writ. 


Writs of habeas corpus shall be granted in favor of parents, guardians, 
masters, and husbands, and to enforce the rights and for the protection 
of infants and insane persons; and the proceedings shall in all cases cón- 
form to the provisions of this chapter. [L. 54, p. 214, § 456; Cd. 81, 
$ 688; 2 H. C., § 733.] 


§ 1065. Application for, How Made. 


Application for the writ shall be made by petition, signed and verified 
either by the plaintiff or by some person in his behalf, and shall specify,— 
1. By whom the petitioner is restrained of his liberty, and the place 
where (naming the parties if they are known, or describing them if they 
are not known) ; 


mitment. 44 L. R. A. (N. 8.) 389. 
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2. The cause or pretense of the restraint, according to the best of the 
knowledge and belief of the applicant; 

3. If the restraint be alleged to be illegal, in what the illegality consists. 
[L. 754, p. 212, § 422; Cd. 81, § 667; 2 H. C., § 712.] 


§ 1066. By Whom Granted. 

Writs of habeas corpus may be granted by the supreme court or su- 
perior court, or by any judge of either court, and upon application the 
writ shall be granted without delay. [L. 54, p. 212, § 436; Cd. 81, § 668; 
2 H. C., S 713.] 

Cited in 37 Wash. 260. 


§ 1067. To Whom Directed — Contents of. 

The writ shall be directed to the officer or party having the person 
under restraint, commanding him to have such person before the court or 
judge at such time and place as the court or judge shall direct to do and 


receive what shall be ordered concerning him, and have then and there 
the writ. [L. 54, p. 212, § 437; Cd. 81, § 669; 2 H. C., § 714.] 


§ 1068. Delivery of Writ to Sheriff—Service. 

If the writ be directed to the sheriff, it shall be delivered by the 
clerk to him without delay. [L. 54, p. 212, § 438; Cd. ’81, § 670; 2 H. C., 
$ 715.] 


§ 1069. Service of Writ Directed to Person Other Than Sheriff. 


If the writ be directed to any other person, it shall be delivered to 
the sheriff, and shall be by him served by delivering the same to such 
person without delay. [L. 54, p. 212, § 439; Cd. 81, § 671; 2 H. C., § 716.] 


§ 1070. Service When Person not Found. 

If the person to whom such writ is directed cannot be found or shall 
refuse admittance to the sheriff, the same may be served by leaving it at 
the residence of the person to whom it is directed, or by posting the same 
on [in] some conspicuous place, either on his dwelling-house or where the 
party is confined or under restraint. [L. 54, p. 212, § 440; Cd. 81, § 672; 
2 H. C., §717.] 


§ 1071. Return — Attachment for Refusal. 

The sheriff or other person to whom the writ is directed shall make 
immediate return thereof, and if he refuse after due service to make re- 
turn, the court shall enforce obedience by attachment. IL. 54, p. 213, 
§ 441: Cd. 81, § 673; 2 H. C., § 718.) 


§ 1072. Substance and Form of Return. 
The return must be signed and verified by the person making it, who 
shall state, — 
1. The authority or cause of the restraint of the party in his custody : 
2. If the authority shall be in writing, he shall return a copy and produce 
the original on the hearing; 
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3. If he has had the party in his custody, or under his restraint, and has 
transferred him to another, he shall state to whom, the time, place and cause 
of the transfer. He shall produce the party at the hearing, unless pre- 
vented by sickness or infirmity, which must be shown in the return. 
[L. 54, p. 213, § 442; Cd. 81, § 674; 2 H. C., 8 719.] 


§ 1073. Proceedings—Pleadings. 

The court or judge, if satisfied of the truth of the allegation of sick- 
ness or infirmity, may proceed to decide on the return, or the hearing 
may be adjourned until the party can be produced, or for other good 
cause. The plaintiff may except to the sufficiency of or controvert the 
return, or any part thereof, or allege any new matter in evidence. The 
new matter shall be verified, except in cases of commitment on a criminal 
charge. The return and pleadings may be amended without causing a 
[any] delay. [L. 54, p. 213, § 443; Cd. 81, § 675; 2 H. C., § 720.) 


In a habeas corpus to release a pris- 


admits all the allegations thereof: Thorp 
oner, @ demurrer to the officer’s return 


v. Metzger, 77 Wash. 62, 137 Pac. 330. 


§ 1074. Hearing and Determination. 


The court or judge shall thereupon proceed in a summary way to hear 
and determine the cause, and if no legal cause be shown for the restraint 
or for the continuation thereof, shall discharge the party. IL. 54, p. 213, 
§ 444; Cd. 81, § 676; 2 H. C., § 721. 


Hearing on Petition—Grant or Refusal: 
See Remington’s Digest, Hab. Corp., § 12; 
Milecke, In re, 52 Wash. 312, 0 Pac. 
743, 133 Am. St. Rep. 968, 21 L. R. A. 
(N. S.) 259. 


If a prisoner, rearrested after a re- 
lease on a conditional pardon, is entitled 
to trial in habeas corpus proceedings to 
determine whether he has violated the 


plain if he is awarded a trial before the 
court and the burden of proof is placed 
on the state: Spencer v. Kees, 47 Wash. 
276, 91 Pac. 963. 


Right of one arrested on extradition 
warrant to delay to enable him to 
present evidence that he is not 
subject to extradition. 11 A. L. 
R. 1410. 


conditions of the pardon, he cannot com- 


§ 1075. Restrictions upon Inquiry. 


No court or judge shall inquire into the legality of any judgment or 
process whereby the party is in custody, or discharge him when the term 
of commitment has not expired, in either of the cases following: 

1. Upon any process issued on any final judgment of a court of com- 
petent jurisdiction ; 

2. For any contempt of any court, officer or body having authority in 
the premises to commit; but an order of commitment, as for a contempt 
upon proceedings to enforce the remedy of a party, is not included in any 
of the foregoing specifications; 

3. Upon a warrant issued from the superior court upon an indictment or 
information. [L.’54, p. 213, § 445; Cd. 81, § 677; L. 91, p. 82, § 1; 2 H. C., 
§ 722. ] 

Cited in 6 Wash. 158; 19 Wash. 308; 21 
Wash. 198, 398: 25 Wash. 530; 33 Wash. 
35; 40 Wash. 246. 247, 249; 56 Wash. 396; 


58 Wash. 689; 84 Wash. 62; 112 Wash. 
622. 623, 624, 626. 


This section does not transgress the 
constitutional provision securing the right 


699 


to the writ of habeas corpus: Lybarger, 
In re, 2 Wash. 131, 25 Pac. 1075. 
Grounds for Relief: See Remington’s 
Digest, Hab. Corp., §§ 7—10-1. 
Want of Jurisdiction: Permstick, In re, 
3 Wash. 672, 29 Pac. 350, 28 Am. St. Rep. 
80; Newcomb, In re, 56 Wash. 395, 105 
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Pac. 1042; Herman, In re, 79 Wash. 149, 
139 Pac. 1083. 


§ 8. Invalidity of Proceedings: Way v. 
Woolery, 6 Wash. 157, 32 Pac. 1082. 

§8-1. Errors and Irregularities: New- 
comb, In re, 56 Wash. 395, 105 Pac. 
19042; Blystone, In re, 75 Wash. 286, 134 
Pac. 827. 

See, also, Parent, In re, 112 Wash. 620, 


192 Pac. 947. 
§ 8-2. Invalidity of Statute or Ordi- 
nance: Newcomb, In re, 56 Wash. 395, 


105 Pae. 1042; Hamilton, In re, 56 Wash. 
405, 105 Pae. 1046; Putnam, In re, 58 
Wash. 687, 109 Pae. 111. 

§9. Former Jeopardy: Steincr v. Ner- 
ton, 6 Wash. 23, 32 Pac. 1063. 


§10. Admission to or Reduction of 
Bail: Packenham v. Reed, 37 Wash. 258, 
79 Pac. 786. 

§ 10-1. Defenses: State ex rel. Me- 
Bride v. Superior Court, 103 Wash. 409, 
174 Pac. 973. 


It is a good defense to habeas corpus 
proceedings to obtain a discharge from 
an asylum upon restoration to sanity that 
the relator was lawfully committed to 
the asylum for the insane and had made 
no application to the superintendent for 
a discharge and was not in fact re 
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stored to sanity so as to be safe to be 
at large: State ex rel. Thomson v. Clif- 
ford, 106 Wash. 16, 179 Par. 90. 


Scope of Inquiry, and Pewers of Court: 


See Remington's Digest, Hab. Corp., 
§§ 15—18. 

In General: Lybarger, In re, 2 Wash. 
131, 25 Pae. 1075; Barbee, In re, 19 
Wash. 306, 53 Pac. 155. 

§ 16. Jurisdictional Questions: 


Smith v. Sullivan, 33 Wash. 30, 73 Pac. 
793. 

§ 17. Validity of Proceedings: 
Nolan, In re, 21 Wash. 395, 58 Pac. 222; 
Rudebeck, In re, 95 Wash. 433, 163 Pac. 
930. 

§ 18. Errors and Irregularities: 
Barbee, In re, 19 Wash. 306, 53 Pac. loo; 
State ex rel. De Bit v. Mackintosh, 98 
Wash. 438, 167 Pae. 1090. 

Inquiry into legal existence of court 
in habeas corpus proceedings. 16 
Ann. Cas. 341. 

Determination, in habeas corpus, of 
constitutionality ot statute or 
ordinance under which petitioner is 
held. 3 Ann. Cas. 581. 


Power of inferior court to consider, 
in habeas corpus proceedings, ques- 
tion decided by highest court of 
jurisdiction, 14 Ann. Cas. 753. 


§ 1076. Admission to Bail Instead of Discharge. 


No person shall be discharged from an order of commitment issued 
by any judicial or peace officer for want of bail, or in cases net bailable 
on account of any defect in the charge or process, or for alleged want 
of probable cause; but in all cases the court or judge shall summon the 
prosecuting witnesses, investigate the criminal charge, and discharge, ad- 
mit to bail, or recommit the prisoner, as may be just and legal, and 


recognize witnesses when proper. 
2 H. C., § 723.) 


Cited in 1 Wash. 384; 43 Wash. 20. 


Disposition of Person: See Remington's 
Digest, Hab. Corp., §§ 23, 24. 


Admission to Bail: Foye, In re, 21 
Wash. 250, 57 Pac. 825. 


There is no authority to admit to 
bail a person held on an extradition war- 
rant, pending an appeal from a judgment 
in habeas corpus proceedings, and the 
lower court will not be required to fix 


§ 1077. Writ for Purpose of Bail. 


IL. 54, p. 213, § 446: Cd. 81, § 678; 


the amount of a supersedea3 bond in aid 
of such an appeal: State ex rel. Rhein- 


strom v. Ronald, 106 Wash. 189, 179 
Pac. 843. 
Discharge: State v. Brodie, 7 


Wash. 442, 35 Pac. 137; Murphy, In re, 
7 Wash, 257, 34 Pac. 834; Maney, In re, 
20 Wash. 509, 55 Pac. 930, 72 Am. St. 
Rep. 130; Baker, In re, 21 Wash. 259, 
57 Pac. 827; Davis v. Catron, 22 Wash. 
183, 60 Pac. 131. 


The writ may be had for the purpose of admitting a prisoner to bail 


in civil and criminal actions. 


When any person has an interest in the 


detention, [and] the prisoner shall not be discharged until the person hav- 


ing such interest is notified. 
§ 724.) 
Cited in 37 Wash. 260; 84 Wash. 63. 
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[L. 54, p. 214, § 447; Cd. 81, § 679; 2 H. C., 
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§ 1078. Compelling Attendance of Witnesses. | 
The court or judge shall have power to require and compel the attend- 


ance of witnesses, and to do all other acts necessary to determine the case. 
[L. 54. p. 214. § 448; Cd. 81, § 680; 2 H. C., § 725.) 


§ 1079. Officer not Liable, When. 


No sheriff or other officer shall be liable to a civil action for obeying 
any writ of habeas corpus, or order of discharge made thereon. [L. 54, 
p. 214, § 449: Cd. 81, § 681; 2 H. C., § 726.) 


§ 1080. Warrant to Prevent Removal. 


Whenever it shall appear by affidavit that anyone is illegally held in 
custody or restraint, and that there is good reason to believe that such 
person wil) be carried out of the jurisdiction of the court or judge before 
whom the application is made, or will suffer some irreparable injury be- 
fore compliance with the writ can be enforced, such court or judge may 
cause a warrant to be issued reciting the facts, and directed to the sheriff 
or any constable of the county, commanding him to take the person thus 
held in custody or restraint, and forthwith bring him before the court or 
judge, to be dealt with according to the law. [L. 54, p. 214, § 450; Cd. 81, 
§ 682: 2 H. C., § 727.] 


§ 1081. What Warrant may Include. 


The court or judge may also, if the same be deemed necessary, insert 
in the warrant a command for the apprehension of the person charged with 
causing the illegal restraint. [L. 54, p. 214, § 451; Cd. 81, § 683; 2 H. C., 
8 728. | | 


§ 1082. Warrant, How Executed. 


The officer shall execute the writ by bringing the person therein named 
before the court or judge, and the like return of proceedings shall be re- 
quired and had as in case of writs of habeas corpus. [L. ’54, p. 214, § 452; 
Cd. ’81, § 684: 2 H. C., § 729.] 


§ 1083. Temporary Orders. 

The court or judge may make any temporary orders in the cause or 
disposition of the party during the progress of the proceedings that justice 
may require. The custody of any party restrained may be changed from 
one person to another, by order of the court or judge. [L. 54, p. 214, 
§ 453; Cd. 81, § 685; 2 H. C., § 730.]. 

Cited in 98 Wash. 440, 442. 


§ 1084. Writ Issued on Sunday, When. 

Any writ or process authorized by this chapter may be issued and 
served, in cases of emergency, on Sunday. IL. 54, p. 214, § 454; Cd. 81, 
$ 686; 2 H. C., § 731.] 


§ 1085. Writs—Issuance, Service and Return—Amendments. 


All writs and other process authorized by this chapter shall be issued 
by the clerk of the court, and sealed with the seal of such court, and shall 


701 


1086 


be served and returned forthwith, unless the court or judge shall specify 
a particular time for such return. And no writ or other process shall be 
disregarded for any defect therein, if enough is shown to notify the officer 
or person of the purport of the process. Amendments may be allowed and 
temporary commitments, when necessary. [L. 54, p. 214, § 455; Cd. 81, 
§ 687; 2 H. C., § 732.] | 

Cited in 1 Wash. 385. 
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Remington’s Digest, Hab. Corp., 3 13; 


Allowance and Issuance of writ— Rafferty, In re, 1 Wash. 382, 25 Pac. 465. 
Necessity and Duty in General: See : 
CHAPTER V. 


ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


§ 1086. Must be General—Effect of. 


No general assignment of property by an insolvent, or in contempla- 
tion of insolvency, for the benefit of creditors, shall be valid unless it be 
made for the benefit of all his creditors in proportion to the amount of 
their respective claims; and after the payment of the costs and disburse- 
ments thereof, including the attorney fees allowed by law in case of judg- 
ment, out of the estate of the insolvent, such claim or claims shall be 
deemed as presented, and shall share pro rata with other claims as here- 


inafter provided. 


Cited in 4 Wash, 259, 784; 5 Wash. 340, 
345, 668, 669, 670, 672; 6 Wash. 42; 9 
Wash. 64, 455; 24 Wash. 97; 44 Wash. 46, 
516. 

This act being in derogation of the 
common law, is to be strictly construed, 
and does not apply to corporations: Ny- 
man v. Berry, 3 Wash. 734, 29 Pac. 557. 


It is not a mere regulation of com- 
mon law assignments, but an insolvent 
law, as it contains a provision whereby 
a debtor may be absolutely discharged 
of all his debts: Hyman v. Barmon, 6 
Wash. 516, 33 Pac. 1076. 


The title to this act embraces but one 
subject, which is sufficiently expressed in 
the title: Jensen-King-Byrd Co. v. Will- 
iams, 35 Wash. 161, 76 Pac. 934. 

The lien of an attachment is not dis- 
charged by the subsequent filing of an 
assignment by the attachment debtor for 
the benefit of his creditors: Bierer v. 
Blurock, 9 Wash. 63, 36 Pac. 975. 


A statutory assignment for the benefit 
of creditors, which had the effect of dis- 
solving prior attachments in this 3tate, 
cannot be ‘set up as a dissolution of an 
attachment in the courts of a foreign 
state: Neufelder v. North British & 
Mere. Ins. Co., 10 Wash. 393, 39 Pac. 
110, 45 Am. St. Rep. 793. 

REQUISITES AND VALIDITY.—The 
state insolvency act is not suspended or 
superseded by the federal bankruptcy 
law when no bankruptcy proceedings are 
instituted: Jensen-King- Byrd Co. v. 
Williams, 35 Wash. 161, 76 Pac. 934. 


Cf. L. 90, p. 83, § 1; 1 H. C., § 2741; L. 93, p. 247, $1.] 


Sales Creating Trust: See Remington’s 
Digest, Assign. for B. C., § 2; Chapin v. 
Bokee, 4 Wash. 1, 29 Pac. 936; Puget 
Sound Warehouse Co. v. La Hue, 86 
Wash. 395, 150 Pac. 630. 


The Assignment and Requisites: See 
Remington’s Digest, Assign. for B. C., 
$§ 3—8. 


Right to Make Assignment: Nyman v. 
Berry, 3 Wash. 734, 29 Pac. 557; Thomp- 
son v. Huron Lumber Co., 4 Wash. 600, 
30 Pac. 741, 31 Pac. 25; McKay v. El- 
wood, 12 Wash. 579, 41 Pac. 919; Ole- 
son v. Bank of Tacoma, 15 Wash. 148, 
45 Pac. 734; Cerf, Schloss & Co. v. Wal- 
lace, 14 Wash. 249, 44 Pac. 264. 


§4. Property to be Included: Deg- 
ginger v. Seattle Brewing & Malting Co., 
41 Wash. 385, 83 Pac, 898, 4 L. R. A. 
(N. S.) 626. 


8 5. Parties to Instrument: Thygesen 
v. Neufelder, 9 Wash. 455, 37 Pace. 672. 

§ 6. Provisions as to Execution of 
Trust: Smith v. Cullen, 18 Wash. 398, 51 
Pac. 1040. 

§7. Acknowledgment: Smith v. 
len, 18 Wash. 398, 51 Pae. 1040. 
88. Delivery to Assignee: Day's As- 
signment, In re, 15 Wash. 525, 46 Pac. 
1048. 

Preferences and Fraud: See Reming: 
ton’s Digest, Assign. for B. C., 35 9—11. 

Right of Debtor to Prefer Creditor: 
Hyman v. Barmon, 6 Wash. 516, 33 Pac. 
1076; Benham v. Ham, 5 Wash. 128, 31 
Pac, 459, 34 Am. St. Rep. 851; Samuel 


Cul- 
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v. Kittenger, 6 Wash. 261, 33 Pac. 509; 


First Nat. Bank v. Carter, 6 Wash. 494, 


33 Pac. 824; Roberts v. Sabin, 14 Wash. 
35, 44 Pac. 108; Furth v. Snell, 6 
Wash. 542, 33 Pac. 830; Victor v. Glover, 
17 Wash. 37, 48 Pac. 788, 40 L. R. A. 
297. 


§ 10. Confession of Judgment: 
Puget Sound Nat. Bank v. Levy, 10 Wash. 
499, 39 Pac. 142, 45 Am. St. Rep. 803; 
Hyman v. Barmon, 6 Wash. 516, 33 Pac. 
1076. 


§11. — Giving Mortgage: Benham 
v. Ham, 5 Wash. 128, 31 Pac. 459, 34 
Am. St. Rep. 851; Turner v. Iowa Nat. 
Bank, 2 Wash. 192, 26 Pac. 256; Ephraim 
v. Kelleher, 4 Wash. 243, 29 Pac. 985, 
18 L. R. A. 604; Furth v. Snell, 6 Wash. 
, 042, 33 Pac. 830; Mansfield v. First Nat. 
Bank, 5 Wash. 665, 32 Pac. 789, 999. 


CONSTRUCTION AND OPERATION: 
See Remington's Digest, Assign. for 
B. C., §§ 12—16. 


Property Conveyed—In General: Trad- 
ers’ Bank of Tacoma v. Van Wag- 
enen, 2 Wash. 172, 26 Pac. 253; Mans- 
field v. First Nat. Bank, 5 Wash. 
665, 32 Pae. 789, 999; Bloomingdale v. 
Weil, 29 Wash. 611, 70 Pac. 94; Slauson 
v. Schwabacher, 4 Wash. 783, 31 Pac. 
329, 31 Am. St. Rep. 948; Gilbert v. 
Morgan Lumber Co., 87 Wash. 293, 151 
Pac. 785. 


§ 13. Assi gnor's Title or Posses- 
sion: Gilbert Hunt Mfg. Co. v. Wheeler, 
15 Wash. 594, 47 Pac. 26; Pennsylvania 
Mut. Life Ins. Co. v. Fife, 15 Wash. 
605, 47 Pac. 27; Sanders v. Main, 9 
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Wash. 46, 36 Pac. 1049; Bierer v. Blu- 
rock, 9 Wash. 63, 36 Pac. 975; State ex 
rel. Baum v. Superior Court, 14 Wash. 
324, 44 Pac. 542. 


§ 14. Effect on Pending Actions: Jen- 
sen-King-Byrd Co. v. Williams, 35 Wash. 
161, 76 Pac. 934. 


§15. Proceedings Against Assignor in 
Disregard of Assignment: Cosh-Murray 
Co. v. Bothell, 10 Wash. 314, 38 Pac. 
1118; Sabin v. Adams, 5 Wash. 768, 32 
Pac. 793; Traders’ Bank of Tacoma v. 
Van Wagenen, 2 Wash. 172, 26 Pac. 253; 
Gilbert v. Morgan Lumber Co., 87 Wash. 
293, 151 Pac. 785. 


§16. Foreign Assignments and Extra- 
territorial Effect of Assignments: Neu- 
felder v. North British etc. Ins. Co., 10 
Wash. 393, 39 Pac. 110, 45 Am. St. Rep. 
793; Whitman v. Mast, Buford & Bur- 
well Co., 11 Wash. 318, 39 Pac. 649, 48 
Am. St. Rep. 874; Bloomingdale v. Weil, 
29 Wash. 611, 70 Pac. 94; Happy v. 
Prickett, 24 Wash. 290, 64 Pac. 528. 


For text treatment of ‘‘Assignments 


for Benefit of Creditors,” see 2 
R. O. L. 641. 
Reservation of balance or surplus 


under assignment for payment of 
debts as rendering transaction 
void. Ann. Cas. 1912 D, 500. 


Power of one partner to assign 
partnership real estate for benefit 
of creditors. 28 L. R. A. 97. 

Effect of provision for release on 


assignment for creditors. 50 L. R. 
A. (N. 8.) 715. 


In case of an assignment for the benefit of all the creditors of the 


assignor, the assent of the creditors shall be presumed. 


1 H. C., § 2742.) 


Statutory presumption of assent of 
ereditors to assignment. 24 L. R. 
A. 373. 


[L. 90, p. 83, § 2; 


Nonassent of some or all of ereditors 
as affecting validity of assignment, 
Ann. Cas. 1913A, 818. 


$ 1088. How Made, Procedure Thereafter. 
The debtor shall annex to such assignment an inventory, under oath, 


of all his estate, real and personal, according to the best of his knowl- 
edge, and also a list of his creditors, with their postoffice address [es], and 
a list of the amount of their respective demands, but such inventory shall 
not be conclusive as to the amount of the debtor’s estate. Every assign- 
ment shall be in writing, and duly acknowledged, in the same manner as 
conveyances of real estate, and recorded in the record of deeds of the 
county where the person making the same resides, or where the business 
in respect to which the same is made has been carried on. Upon the appli- 
cation of two or more creditors of said debtors therefor, by petition to 
the judge of the superior court of the county in which such assignment 
is or should be recorded, at any time, within thirty days from the making 
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or recording of such assignment, it shall be the duty of said superior judge 
to direct the clerk of said superior court to order a meeting of the cred- 
itors of said debtor to choose an assignee of the estate of said debtor 
in lieu of the assignee named by the debtor in his assignment; and there- 
upon the clerk of said court shall forthwith give notice to all the ered- 
itors of said debtor to meet at his office at a time stated, not to exceed 
fifteen days from the date of such notice, to select one or more assignees 
in the place of the assignee named by the debtor in his assignment. Such 
creditors may appear in person or by proxy, and a majority in number and 
value of said creditors attending such meeting shall select one or more 
assignees; and in the event that no one shall receive a majority vote of 
said creditors, who represent at least one-half in amount of all olaims rep- 
resented at such meeting, then, and in that event, said clerk shall certify 
that fact to the judge of the superior court aforesaid, and thereupon said 
superior judge shall select and appoint an assignee. When such assignee 
shall have been selected by such creditors, or appointed by the superior 
judge, as herein provided, then the assignee named in the debtor’s assign- 
ment shall forthwith make to the assignee elected by the creditors, or ap- 
pointed by the superior judge, an assignment and conveyance of all the 
estate, real and personal that has been assigned or conveyed to him by said 
debtor; and such assıgnee so elected by the creditors or appointed by the 
superior judge, upon giving the bond required of an assignee by this chap- 
ter, shall possess all the powers and be subject to all the duties imposed by 
this chapter, as fully, to all intents and purposes, as though named in the 
debtor’s assignment. From the time of the pending of an application to 
elect an assignee by the creditors, and until the time shall be terminated 
by an election or appointment as herein provided, no property of the 
debtor, except perishable property, shall be sold or disposed of by any 
assignee; but the same shall be safely and securely kept until the election 
or appointment of an assignee, as herein provided. No creditor shall be 
entitled to vote at any such meeting called for the purpose of electing 
an assignee, until he shall have presented to the clerk of the superior 
court, who shall preside at such meeting, a verified statement of his claim 
against the debtor. [L. 90, p. 83, §3; 1 H. C., § 2743.) 

Appointment and Removal: Sec Rem- Lammon v. Giles, 3 W. T. 117, 13 Pac. 
ington’s Digest, Assign. for B. C., 58 19— 417. 
21. Policy of life insurance as passing 


Selection in General: Ewing v. Van to assignee for benefit of creditors. 
Wagenen, 6 Wash. 39, 32 Pac. 1009; 20 Ann. Cas. 1186; Ann. Cas. 
Hense, In re, 13 Wash. 614, 43 Pac. 888. 1915B, 1289; 50 L. R. A. 33; 46 

Removal: State ex rel. Votaw v. L. B. A. (N. 8.) 148; 16 L. R. A. 
Parker, 6 Wash. 411, 34 Pac. i Wai (N. 8.) 318. 
man v. Mast. Buford & Burwell Co., 11 Effect of failure to file inven 
Wash. 318, 39 Pac. 649, 4S Am. St. Rep. right to attach property gg A 
874. of assignee for creditors. 26 L 

Appointment of Successor or Receiver: R. A. 594. 


§ 1089. Inventory and Valuation—Bond. 

The assignee shall also forthwith file with the clerk of the superior 
court of the county where such assignment will be recorded a true and 
full inventory and valuation of said estate, under oath, as far as the same 
has come to his knowledge, and shall then and there enter into bonds to 
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the state of Washington, for the use of the creditors, in double the amount 
of the inventory and valuation, with two or more sufficient sureties, to be 
approved by said clerk, for the faithful performance of said trust; and the 
assignee may thereupon proceed to perform any duties necessary to carry 
into effect the intention of said assignment. [L. 90, p. 85, 84; 1 H. C., 
§ 2744. ] 


§ 1090. Notice of Assignment. 


The assignee shall forthwith give notice of such assignment, by publi- 
cation in some newspaper in the county, if any, and if none, then in the 
nearest county thereto, which publication shall be continued at least six 
weeks; and shall forthwith send a notice by mail to each creditor of 
whom he shall be informed, directed to their usual place of residence, 
and notifying the creditors to present their claims, under oath, to him 
within three months thereafter. [L. 90, p. 85, §5; 1 H. C., § 2745.] 

Cited in 10 Wash. 315. Co. v. Bothell, 10 Wash. 314, 38 Pac. 


Jurisdiction is acquired by the assign- 1118; Boston Nat. Bank v. Hammond, 
ment and statutory notice: Cosh-Murray 21 Wash. 158, 57 Pac. 365. 


§ 1091. List of Creditors. 


At the expiration of three months from the time of first publishing 
notice, the assignee shall report and file with the clerk of the court a true 
and full list, under oath, of all such creditors of the assignor as shall 
have claims to be such, with a statement of their claims, and also an 
affidavit of publication of notice. and a list of the creditors, with their 
places of residence, to whom notice has been sent by mail, and the date 
of mailing, duly verified. IL. 90, p. 85, §6; 1 H. C., § 2746. ] 


8 1092. Exceptions to Claims. 


Any person interested may appear within three months after filing 
such report, and file with said clerk any exceptions to the claim or de- 
mand of any creditor, and the clerk shall forthwith cause notice thereof 
to be given to the creditor, which shall be served [and returned] as in 
case of summons; and the court shall proceed to hear the proof and alle- 
gation of the parties in the premises, and shall render such judgment 
therein as shall be just, and may allow a trial by jury thereon. IL. 90, 
p. 85, § 7; 1 H. C., § 2747.] 

Section altered to conform to present organization of courts. 
Cited in 5 Wash. 338; 10 Wash. 315. 


§ 1093. Dividends, Accounts, Compensation. 


If no exception be made to the claim of any creditor, or if the same 
has been adjudicated, the court shall order the assignee to make from 
time to time fair and equal dividends among the creditors of the assets 
in his hands, in proportion to their claims, and as soon as may be to 
render a final account of said trust to said court, which may allow such 
commissions to said assignee in the final settlement as may be considered 
right and just, not exceeding, however, the fees and compensation al- 
lowed by law to administrators and executors. [Cf. L. ’90, p. 86, § 8; 
1 H. C., § 2748; L. 93, p. 39, §1.] 
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Cited in 5 Wash. 338, 348. 


ACCOUNTING, SETTLEMENT AND 
DISCHARGE OF ASSIGNEE: See Rem- 
ington’s Digest, Assign. for B. C., §§ 36— 
38. Property to be included: Anderson 
v. Risdon-Cahn Co., 13 Wash. 494, 43 
Pac. 337. 


§ 37. Charges — Expenses and Costs: 
Lammon v. Giles, 3 W. T. 117, 13 Pac. 
417; Slater v. Stevens County Bank, 12 
Wash. 488, 41 Pac. 168; Thompson V. 
Sines, 18 Wash. 359, 51 Pac. 474. 

See, also, Kriegler v. Spokane Mer- 
chants’ Assoc., 111 Wash. 179, 189 Pac. 
1004. 


§ 38. Actions for Accounting: Roch- 
ford v. Doty, 37 Wash. 232, 79 Pac. 782. 

See, also, Kriegler v. Spokane Mer- 
8 Assoc., 111 Wash. 179, 189 Pac. 
1004. 


ADMINISTRATION OF ASSIGNED 
ESTATE: See Remington's Digest, 
Assign. for B. C., §§17, 18. 


Representation of Debtor by Assignee: 
Hamilton Brown Shoe Co. v. Adams, 5 
Wash, 333, 32 Pac. 92; Sabin v. Auams, 
5 Wash. 768, 32 Pac. 793; Thompson v. 
Sines, 18 Wash. 359, 51 Pac. 474. Juris- 
diction of courts: Cosh-Murray Co. v. 
Bothell, 10 Wash. 314, 38 Pac. 1118; 
Boston Nat. Bank v. Hammond, 21 Wash. 
158, 57 Paec. 365. 

RIGHTS AND REMEDIES OF CRED- 
ITORS: See Remington’s Digest, Assign. 
for B. C., §§ 28—33. 

828. Rights as to Property in Gen- 
eral: Traders’ Bank of Tacoma v. Van 
Wagenen, 2 Wash. 172, 26 Pac. 253; 
Sabin v. Adams, 5 Wash. 768, 32 Pac, 
793; Cosh-Murray Co. v. Bothell, 10 
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Wash. 314, 38 Pac. 1118; Thompson V. 
Sines, 18 Wash. 359, 51 Pac. 474; Hamil- 
ton Brown Shoe Co. v. Adams, 5 Wash. 
333, 32 Pac. 92; Mansfield v. First Nat. 
Bank, 5 Wash. 665, 32 Pae. 789, 999; 
Kasper v. Spokane Merchants’ As3n., 87 
Wash. 47, 151 Pac. 800. 


§29. Effect of Presenting Claims: 
Neufelder v. North British ete. Ins. Co., 
10 Wash. 393, 39 Pac. 110, 45 Am. St. 
Rep. 793. 


§ 30. Secured Claims: Frasch, In re, 
5 Wash. 344, 31 Pac. 755, 32 Pac. 771; 
Neufelder v. North British etc. Ins. Co., 
10 Wash. 393, 39 Pac. 110, 45 Am. St. 
Rep. 793. 


See, also, Pickering v. Roeder, 104 
Wash. 539, 177 Pac. 321. 


§31. Mortgages and Pledges: Gilbert 
Hunt Mfg. Co. v. Wheeler, 15 Wash. 594, 
47 Pac. 26; Thompson v. Sines, 18 Wash. 
359, 51 Pac. 474; Keyes v. Sabin, 101 
Wash. 618, 172 Pac. 835. 


§ 32. Right to have Assignment Set 
Aside: Oleson v. Bank of Tacoma, 15 
Wash. 148, 45 Pac. 734; Traders’ Bank of 
Tacoma v. Van Wagenen, 2 Wash. 172, 
26 Pac. 253; Meakim v. Ludwig, 99 
Wash. 180, 169 Pac. 24. 


§ 33. Estoppel to Attack Assignment: 
Boston Nat. Bank v. Hammond, 21 Wash. 
158, 57 Pac. 365; Cerf, Schloss & Co. v. 
Wallace, 14 Wash. 249, 44 Pac. 264; 
Anderson v. Risdon-Cahn Co., 13 Wash. 
494, 43 Pac. 337. 


Right of secured creditors to div- 


idends. 2 Ann, Cas. 274; 13 Ann. 
Cas. 1089. 


Treatment of collateral held by cred- 
itor. D. R. A. 1918B, 1024. 


§ 1094. Assignee Subject to Control of Court. 
The assignee shall at all times be subject to the order of the court 


or judge and the said court or judge may, by citation and attachment, 
compel the assignee, from time to time, to file reports of his proceedings, 
and of the situation and condition of the trust, and to proceed in the 
faithful execution of the duties required by this chapter. [L. 90, p. 86, 
§9; 1 H. C., § 2749.] 

Cited in 5 Wash. 339. 


§ 1095. Not Void, When — Citation to Debtor. 


No assignment shall be declared fraudulent or void for want of any 
list or inventory as provided in this chapter. The court or judge may, 
upon application of the assignee, or any creditor, compel the appearance 
in person of the debtor before such court or judge forthwith, to answer 
under oath such matters as may then and there be inquired of him; and 
such debtor may then and there be fully examined under oath as to 
the amount and situation of his estate, and the names of the creditors, 
and amounts due to each, with their places of residence, and the court 
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may compel the delivery to the assignee of any property or estate em. 
braced in the assignment. [L. 90, p. 86, §10; 1 H. C., § 2750.] 


Cited in 5 Wash. 671; 39 Wash. 341. Estoppel to attack assignment: See 
An assignment is not vitiated by a Boston Nat. Bank v. Hammond, 21 Wash. 


provision which authorizes sales on 158, 57 Pac. 365. 
eredit: Smith v. Cullen, 18 Wash. 398, 51 
Pac. 1040. 


§ 1096. Additional Inventory. 

The assignee shall, from time to time, file with the clerk of the court 
an inventory and valuation of any additional property which may come 
into his hands, under such assignment, after the filing of the first inven- 
tory, and the clerk may thereupon require him to give additional security. 
IL. 90, p. 86, §11; 1 H. C., 8 2751.] 

Cited in 5 Wash. 341. 


§ 1097. Claims not Due, Limitation. 


Any creditor may claim debts to become due, as well as debts due, 
but on debts not due, a reasonable abatement shall be made when the 
Same are not drawing interest; and all creditors who shall not exhibit 
their claims within the term of three months from the publication of 
notice as aforesaid, shall not participate in the dividends until after pay- 
ment in full of all claims presented within said term and allowed by the 
court. [L. 90, p. 86, §12; 1 H. C., § 2752. ] 


Effect on assignment for benefit of action for goods sold on credit. 
creditors on accrual of right of 7 Ann. Cas. 545. 


§ 1098. Authority of Assignee— Sales. 


Any assignee as aforesaid shall have as full power and authority to 
dispose of all estate, real and personal, assigned, as the debtor had at the 
time of the assignment, and to sue for and recover, in the name of such 
assignee, everything belonging or appertaining to said estate. and gen- 
erally to do whatever the debtor might have done in the premises; but 
no sale of real estate belonging to said trust shall be made without notice 
published, as in case of sale of real estate on execution, unless the court 
shall order and direct otherwise. [L. 90, p. 87, §13; 1 H. C., § 2753. ] 


“Cited in 4 Wash. 786; 5 Wash. 670, 672, §26. —— Joinder or Intervention in 
673. Actions by Assignor or Others: Happy 


Assign. for B. C., §§ 24— 27. § 27. Judgment and Enfor 
By Assignees in General: Traders’ Thereof: Anderson v. teeta ca 
Bank of Tacoma v. Van Wagenen, 2 13 Wash. 494, 43 Pac. 337; Mansfield v. 
Wash. 172, 26 Pac. 253; Moore v. Terry, First Nat. Bank, 6 Wash. 603 34 Pac. 
17 Wash. 185, 49 Pac. 234; Mansfield v. 143. i l 
First Nat. Bank, 5 Wash. 665, 32 Pac. 
99; Slauson v. Schwabacher, 4 
Wash, 783 11 Pac. 329, 31 Am. St. Rep. Rights of Purchasers: See Remington's 
3, 7 Digest, Assign. for B. C 822; Box's As- 
948; Whitman v. Mast, Buford & Bur- signment In re, 11 Wish. 9 oxs As 
well Co., 11 Wash. 318, 39 Pac. 649, 48 240 , ash. 90, 39 Pac. 
Am. St. Rep. 874; Bloomingdale v. " 
Weil, 29 Wash. 611, 70 Pac. 94; McKay 
v. Elwood, 12 Wash. 579, 41 Pac. 919. 


§ 25. Leave of Court to Sue oe 


Digest, 


Sale or Other Disposition or Assets 


Right of debtor of insolvent ereditor 
to setoff against assignee liability 
indorser of insolvent's note. 


Assignees: Quinby v. Slipper, 7 Wash. 
475, 35 Pac. 116, 38 Am. St. Rep. 899; 
Pennsylvania Mutual Life Ins. Co. v. 
Fife, 15 Wash. 605, 47 Pac. 27. 


Ann. Cas. 1914D, 747. 


Right of assignor to complain of sale 
made by assignee for creditors. 19 
L. R. A. (N. 8.) 682. 
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§ 1099. Proceedings upon Death or Failure of Assignee to Act. 


In case any assignee shall die before closing of his trust, or in case 
any assignee shall fail or neglect, for the period of thirty days after the 
making of any assignment, to file an inventory and valuation and give 
bonds as required by this chapter, the superior court or judge thereof of 
the county where such assignment may be recorded, on the application 
of any person interested, shall appoint some person to execute the trust 
embraced in such assignment; and such person, on giving the bond with 
sureties, as required of the assignee, shall possess all the power conferred on 
such assignee, and shall be subject to all the duties hereby imposed as fully 
as though named in the assignment; and in case any surety shall be 
discovered insufficient, or, on complaint before the court or judge, it 
should be made to appear that any assignee is guilty of wasting or mis- 
applying the trust estate, said court or judge may direct and require 
additional security, and may remove such assignee, and may appoint 
others instead; and such person so appointed, on giving bond, shall have 
full power to execute such duties, and to demand and sue for all estate 
in the hands of the person removed, and to demand and recover the 
amount and value of all moneys and property or estate so wasted and 
misapplied which he may neglect or refuse to make satisfaction for from 
such person and his sureties. [L. 90, p. 87, §.14; 1 H. C., § 2754.] 


Cited in 13 Wash. 614; 54 Wash. 526. 


§ 1100. Discharge of Assignor, When. 


Whenever it shall appear to the satisfaction of the court or judge 
thereof when the assignment is pending upon the final reports of the 
assignee chosen by the creditors or otherwise that the assignor has been 
guilty of no fraud in making an assignment or concealment or diversion 
of the property or any part thereof, in order to keep the same beyond 
the reach of creditors, and has acted justly and fairly in all respects; 
that the estate has been made to realize the fullest amount possible and 
that the expenses of the assignment have been paid. The judge of the 
court having jurisdiction of the matter shall, upon the allowance of the 
final account of the assignee, make an order discharging the assignor or 
assignors as the case may be from any further liability on account of 
any indebtedness existing prior to the making of such assignment, and 
thereafter such assignor shall be freed from any liability on account of 
any unsatisfied portion of the indebtedness existing prior to the making 
of the assignment. [Cf. L. 90, p. 88, §15; 1 H. C., 8 2755; L. 95, p. 378, 


§ 1. 


[TitLe VII 


Cited in 5 Wash. 340; 24 Wash. 97; 35 
Wash. 166. 

RIGHTS AND REMEDIES OF AS- 
SIGNOR: See Remington's Digest, Assign. 
for B. C., 88 34, 35. 


Interest in Property Assigned in Gen- 
eral: Traders’ Bank of Tacoma v. Van 
Wagenen, 2 Wash. 172, 26 Paec. 253; 
Davidson v. Chilberg, 99 Wash. 519, 169 
Pac. 981. 

Discharge: Leisure v. Kneeland, 2 
Wash, 537, 27 Pac. 176, 26 Am. St. Rep. 


— 


í 


888; Weber v. Yancey, 7 Wash. 84, 34 
Pac. 473; Boston Nat. Bank v. Ham- 
mond, 21 Wash. 158, 57 Pac. 365; Blod- 
gett v. Inglis, 63 Wash. 513, 115 Pac. 
1043, Ann. Cas. 1912D, 622; Davidaon v. 
Chilberg, 99 Wash. 519, 169 Pac. 981. 
See, also, Western Hdw. & Metal Co. 
v. Nordeen, 110 Wash. 150, 188 Pac. 1. 
Operation and Effect of Discharge 
Debts and Liabilities Discharged: See 
Remington’s Digest. Insol., §§ 19—22. 
Effect of foreign discharge: Weber v. 
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Yancy, 7 Wash. 84, 34 Pac. 473. Col- Mach. Co. v. Sires, 21 Wash. 322, 58 
lateral attack: Rosenthal v. Schneider, Pac. 209. 
2 W. T. 144, 3 Pac. 837; Case Threshing 


§ 1101. Sheriff not to be Receiver or Assignee. 

It snall be unlawful for the judge of any court of record or the cred- 
itors of an insolvent debtor to appoint the sheriff of the county receiver 
or assignee in any case of insolvency or assignment, IL. 93, p. 462, §1.] 


Cited in 7 Wash. 77. 


§ 1102. Right of Exemption. 

Hereafter any person making a general assignment for the benefit of 
ereditors, under any statute of this state, shall have the right to claim, 
and have set aside to him, as exempt from the operation of such assign- 
ment, all real and personal property which is, at the time of such assign- 
ment, exempt from levy by execution or attachment, under the laws of 
this state. [L. 97, p. 6, §1.] 

Cited in 45 Wash. 618. 


§ 1103. How Claimed—Objections. 

Such assignor shall, if he desires to claim the benefit of the last pre- 
ceding section, state in such assignment, or in the inventory annexed 
thereto, what property he claims as exempt, giving a description thereof 
sufficient for identification. Any creditor of such assignor who believes 
any of the property so claimed as exempt is not so in fact shall have the 
right to make objection to such exemption claim at any time prior to the 
expiration of the time for presentment of claims against such assignor to 
his assignee. Such objection shall be made by delivering to the assignor 
and the assignee, and filing with the clerk of the court having jurisdiction 
of the assignment, a notice in writing, clearly pointing out the part or 
parts of such exemption claim objected to, and the ground of such objec- 
tion. When the time above provided for the service and filing of objec- 
tions has expired, the assignor, upon application to said court, shall have 
a right to the summary hearing of the said objections, and at such hearing 
the court shall determine and adjudge to the assignor his lawful exemp- 
tions. If any part of the exemptions claimed by the assignor shall be 
denied, the court shall direct the assignee to pay, out of the funds in his 
hands, the costs of the hearing, if any, as a part of the expenses of the 
assignment proceedings. The court may, at its discretion, if it find any 
claim made for exemption to be fraudulent and made in bad faith, deny 
such exemption. If no objection to the said exemption claim is served 
and filed prior to the expiration of the time for presentment of claims 
to the assignee, the assignor shall be entitled as of course to an order 
setting aside to him the exemptions claimed by him as aforesaid, and it 
shall be the duty of the assignee forthwith to deliver the same to him. 
[L. 97, p. 6, § 2.] 
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1104 
CHAPTER I. 
THE FORECLOSURE OF CHATTEL MORTGAGES, 


§1104. Chattel Mortgage—How Foreclosed. 


Any mortgage of personal property, when the debt to secure which 
the mortgage was given is due, may be foreclosed by notice and sale as 
herein provided; or it may be foreclosed by action in the superior court 
having jurisdiction in the county in which the property is situated. 
[Cf. L. 75, p. 46, § 18; L. 79, p. 105, § 6; Cd. 81, § 1991; 1 H. C., § 1650.) 

Cited in 16 Wash. 109; 27 Wash. 286; 


33 Wash. 640; 48 Wash. 562; 50 Wash. 
122; 78 Wash. 137; 87 Wash. 271; 88 
Wash. 110; 99 Wash. 582, 589; 100 Wash. 
420; 102 Wash. 52; 106 Wash. 168. 


Actions to Foreclose: See Remington’s 
Digest, Chat. Mtg., §§ 67—72. 

Nature and Form: Moody v. Noyes, lo 
Wash. 128, 45 Pac. 732. 

The right to foreclose i3 not lost by 
the delay of a mortgagce in possession 
if the statute of limitations has not run: 
Brockway v. Abbott, 37 Wash. 263, 79 
Pac. 924. 


§ 68. Grounds and Conditions Pre- 
cedent: Gilbert Hunt Mfg. Co. v. Whecler, 
15 Wash. 594, 47 Pac. 26; Kidder v. 
Beavers, 33 Wash. 635, 74 Pac. 819; Sly- 
field v. Willard, 43 Wash. 179, 86 Pac. 
392; Hopkins v. Crane, 50 Wash. 636, 97 
Pac. 772. 


§69. — Defenses: Weir v. Rath- 
bun, 12 Wash. 84, 40 Pac. 625; Snively 
v. Matheson, 12 Wash. 88, 40 Pac. 628, 
50 Am. St. Rep. 877; Hinchman v. Point 
Defiance R. Co., 14 Wash. 349, 44 Pac. 
867; Washington Bank of Walla Walla 
v. Fidelity Abstract ete. Co., 15 Wash. 
487, 46 Pac. 1036, 55 Am. St. Rep. 902, 
37 L. R. A. 115; Mahoney v. Crockett, 
37 Wash. 252, 79 Pac. 933. 


§ 70. Parties: Ephriam v. Kelleher, 


§ 1105. Notice, Contents of. 


4 Wash, 243, 29 Pac, 895, 18 L. R. A. 604; 
Weir v. Rathbun, 12 Wash. 84, 40 Pac. 
625; German-American State Bank v. 
Seattle Grain Co., 89 Wash. 376, 154 
Pac. 443; Bollen v. Wilson Creek Union 
Grain & Trading Co., 90 Wash. 400, 156 
Pac. 404. 


871. —— Pleading: Smith v. Ellis, 3 
W. T. 328, 21 Pac. 385; Kidder v. Beav- 
ers, 33 Wash. 635, 74 Pac. 819. 


§ 72. Evidence: Collins v. Denny 
Clay Co, 41 Wash. 136, 82 Pac. 1012; 
Slyfield v. Willard, 43 Wash. 179, S6 
Pac. 392. 

See, also, Simpson v. 
Wash. 575, 182 Pac. 566. 


Claims to Property by Third Per- 
sons: See Remington’s Digest, Chat. Mtg., 
$ 76; Ephraim v. Kelleher, 4 Wash. 243, 
29 Pac. 985, 18 L. R. A. 604. 


For text treatment of Chattel Mort- 
gages,” see 5 R. C. L. 580. 


Enforcement of chattel mortgage in 
foreign state to which goods have 
been removed by mortgagor. 3 
Ann. Cas. 109; Ann. Cas. 19145, 
1252; 39 L. R. A. (N. S.) 627. 


Right of mortgagee to purchase prop- 


Combes, 107 


erty on foreclosure sale under 
chattel mortgage. Ann. Cas. 1913D, 
412. 


The notice must contain a full description of the property mort- 
gaged, together with time and place of sale, also a statement of the 
amount due, and must be signed by the mortgagee or his attorney. 
[L. 75, p. 46, § 19; L. 79, p. 106, §7; Cd. 81, 8 1992; 1 H. C., § 1651.) 


Cited in 21 Wash. 475; 26 Wash. 179; 
50 Wash. 120, 122; 87 Wash. 271; 89 Wash. 
504. 

Notice or Preliminary Proceedings: 
See Remington's Digest, Chat. Mtg., 
$ 64-1; Harker v. Woolery, 10 Wash. 


484, 39 Pac. 100; Rawson v. Ellsworth, 
13 Wash. 667, 43 Pac. 934; Mack v. 
Doak, 50 Wash. 119, 96 Pac. 825; Allen 
v. Morris, 87 Wash. 268, 151 Pac. 827; 
White v. Powers, 89 Wash. 502, 154 Pac. 
820. 


8 1106. Service of Notice, How Made. 
Such notice shall be placed in the hands of the sheriff or other proper 


officer, and shall be personally served in the same manner as is provided 
by law for the service of a summons: Provided, that if the mortgagor 
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cannot be found in the county where the mortgage is being foreclosed, 
it shall not be necessary to advertise the notice or affidavit in a news- 
paper; but the general publication directed in the next section shall be 
sufficient service upon all the parties interested, and such notice shall be 
sufficient authority for the officer to take such property into his imme- 


diate possession. 
§ 1993; 1 H. C., § 1652. 


Cited in 21 Wash. 475; 23 Wash. 179; 
50 Wash. 122; 87 Wash. 272, 273; 88 
Wash. 110; 89 Wash. 504, 505. 

Taking Custody of Property: See 
Remington’s Digest, Chat. Mtg., 8 65; 
Meacham Arms Co. v. Strong, 3 W. T. 
61, 18 Pac. 245; Nettleton v. Evans, 67 
Wash. 227, 121 Pac. 54; Allen v. Morris, 
87 Wash. 268, 151 Pac. 827; Kato v. 
Union Oil Co. of California, 92 Wash. 
473, 159 Pac. 692. 

A constable has no authority to fore- 
close a chattel mortgage by notice and 


Cf. L. 75, p. 47, §§ 20, 21; L. 79, p. 106, § 8; Cd. 81. 


sale, under this section: Pickle v. Smal- 
ley, 21 Wash. 473, 58 Pac. 581; Jacob- 
son v. Aberdeen Packing Co., 26 Wash. 
175, 66 Pac. 419. 


“Such notice” refers to the mortgagee’s 
original notice or warrant to the sheriff 
to foreclose the mortgage, and not to the 
notice to be served on the mortgagor, - 
in view of sections 1106, 1107, providing 
for notice to the mortgagor to follow 
seizure: Allen v. Morris, 87 Wash. 268, 
151 Pac. 827. 


§ 1107. Publication—Sale, How Conducted. 

After notice has been served upon the mortgagor, it must be pub- 
lished in the same manner and for the same length of time as required 
in cases of the sale of like property on execution, and the sale shall be 


eonducted in the same manner. 
Cd. 81, 8 1994; 1 H. C., § 1653.] 


Cf. L. 75, p. 47, § 22; L. 79, p. 106, 8 9; 


Cited in 87 Wash. 273; 89 Wash. 504, 506; 97 Wash. 487. 


§ 1108. Purchaser’s Title. 


The purchaser shall take all interest which the mortgagor had in the 


said mortgaged property upon which the said mortgage operated. 


[Cf. L. 


75, p. 47, § 23; L. 79, p. 106, § 10; Cd. 81, § 1995; 1 H. C., 8 1654. 


Cited in 97 Wash. 487. 


Title and Rights of Purchaser: See 
Remington’s Digest, Chat. Mtg., $ 78; 
First Nat. Bank of Seattle v. Woolery, 6 
Wash. 215, 33 Pac. 357; Lawrence v. 
Times Printing Co., 22 Wash. 482, 61 
Pac. 166; Larson v. Anderson, 97 Wash. 
484, 166 Pac. 774. 

Without deciding whether a chattel 
mortgage of abstract books covers photo- 


graphic reproductions unlawfully taken 
by the mortgagor and sold to a third 
person, a decree of foreclosure and 
sheriff's sale particularly describing the 
books only, does not pass title to the 
copies, or authorize a possessory action 
to recover the copies: Wintler Abstract 
& Loan Co. v. Sears, 108 Wash. 461, 184 
Pac. 309, 7 A. L. R. 152. 


§ 1109. Officer’s Bill of Sale, Effect of. 
The officer conducting the sale shall execute to the purchaser a bill of 


sale of the property, which bill of sale shall be effectual to carry the 
whole title and interest purchased, and if any balance of the purchase 
price remain, it shall be disposed of in the same manner as surplus pro- 
ceeds of sales are on execution. [Cf. L. 75, p. 47, §24; L. 79, p. 106, 
$11; Cd. 81, § 1996; 1 H. C., § 1655. ] 


Cited in 78 Wash. 137; 87 Wash. 271; Wash. 215, 33 Pac. 357; Hamilton v. 
97 Wash. 487. Carter, 12 Wash. 510, 41 Pae. 911; 
Proceeds and Surplus: See Reming- Hinchman v. Point Defiance R. Co., 14 
ton's Digest, Chat. Mtg., §79; First Wash. 349, 44 Pac. 867; Dubuque v. 
Nat. Bank of Seattle v. Woolery, 6 Stich, 16 Wash. 641, 48 Pac. 344. 
T13 
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Fees and Costs: See Remington's 
Digest, Chat. Mtg., 8 80; Howard v. 
Gemming, 10 Wash. 1, 38 Pac. 748; Jacob- 
son v. Aberdeen Packing Co., 26 Wash. 
175, 66 Pac. 419. 


§ 1110. Foreclosure Contested—Injunction. 


The mght of the mortgagee to foreclose, as well as the amount 
claimed to be due, may be contested by any person interested in so doing, 
and the proceedings may be transferred to the superior court, for which 
purpose an injunction may issue if necessary. [Cf. L. 75, p. 47, 8 28; 
L. 79, p. 106, § 12; Cd. 81, § 1997; 1 H. C., § 1656. ] 


Cited in 4 Wash. 259; 13 Wash. 257; Arms Co. v. Swarts, 2 W. T. 412, 7 
33 Wash. 640, 643; 50 Wash. 121, 122; Pac. 859; West Coast Grocery Co. v. 
78 Wash. 137; 87 Wash. 271; 90 Wash. Stinson, 13 Wash. 255, 43 Pare. 33; Kid- 
14; 106 Wash. 168. der v. Beavers, 33 Wash. 635, 74 Pac. 


Restraining Foreclosure: Sce Reming- 819. 
ton’s Digest, Chat. Mtg., § 63; Meacham 


§1111. Action Before Maturity of Debt. 

Where the debt is not due for which the mortgage is given, and the 
mortgagee has reasonable cause to believe that the mortgage property 
will be destroyed, lost, or removed, he shall have the right to an imme- 
diate action in the superior court of the county having jurisdiction where 
the property is situated, for the recovery of his debt, and the court may 
make any order it may deem fit, in order to secure said property so as 
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Operation and Effect: See Remington's 
Digest, Chat. Mort., $ 81; Dubuque v. 
Stich, 16 Wash. 641, 48 Pac. 344. 


to make the same available for the satisfaction of said debt. 


[L. 79, 


p. 106, 8 13; Cd. 81, 8 1998; 1 H. C., § 1657.] 


Cited in 47 Wash. 184, 186; 69 Wash. 
153; 83 Wash. 356; 100 Wash. 218; 108 
Wash. 465; 110 Wash. 76. 

Option and Election to Foreclose: See 
Remington’s Digest, Chat. Mtg., § 61; 
Frank v. Pickle, 2 W. T. 55, 3 Pac. 584; 
Fitch v. Goetjen, 83 Wash. 355, 145 Pac. 
447; Case Threshing Machine Co. v. 
Shroll, 100 Wash. 212, 170 Pac. 564. 

See, also, Skookum Lbr. Co. v. Saca- 
jawea Lbr. & Shingle Co., 107 Wash. 356, 
181 Pac. 914, 187 Pac. 410. 


A chattel mortgage that is made due 
by the election of the mortgagee may 
be foreclosed by statutory notice. with- 
out proceeding by action under sections 
1104 and 1109: Allen v. Morris, 87 Wash. 
268, 151 Pac, 827. 


Injunction and Receiver: See Reming- 
ton’s Digest, Chat. Mtg., § 74; Schoon- 
over v. Condon, 12 Wash. 475, 41 Pac. 
195; Euphrat v. Morrison, 39 Wash. 311, 
81 Pac. 695; Libert v. Unfried, 47 Wash. 
182, 91 Pac. 774, 


§ 1112. Mortgagee may Take Possession—Sale. 

A mortgage[e] of personal property, where a debt for the security 
of which the mortgage has been given has become due, or if the debt is 
not yet due, and the mortgagee has reasonable ground to believe that 
his debt is insecure, and that by allowing the property longer to remain 
in the hands of the mortgagor he would be in danger of losing his debt 
or security, may have the property taken from the possession of the 


mortgagor, and sold in the manner provided in this chapter. 


[L. 79, 


p. 105, 8 4; Cd. 81, § 1989; 1 H. C., 8 1658.] 


Cited in 47 Wash. 184, 186; 69 Wash. 
153; 87 Wash. 271; 100 Wash. 213. 

Taking Possession: See Remington's 
Digest, Chat. Mtg., 5 73; McClellan v. 
Gaston, 18 Wash. 472, 51 Pac. 1062; 
Bancroft-Whitney Co. v. Gowan, 24 
Wash. 66, 63 Pac. 1111, 


A proceeding by a chattel mortgagee 
to preserve his security, under this sec- 
tion, does not have the effect of an elec- 
tion to declare the whole debt due or 
accelerate the maturity of the debt, 
where he did not allege such an election, 
the notes did not provide for an accelera- 
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tion of the maturity of the debt in such 
case: Haggard v. Sanglin, 69 Wash. 151, 
124 Pac. 373. 


Exercise of Power of Sale: See Rem- 
ington’s Digest, Chat. Mtg., § 64; Sheehan 
v. Levy, 1 Wash. 149, 23 Pac. 802; Rich- 
ter v. Buchanan, 48 Wash. 32, 92 Pac. 
782; Woodward v. Lutsch, 69 Wash. 59, 
129 Pac. 393. 


Where property covered by a chattel 
mortgage was left in the possession of 
the mortgagors and one of them deliv- 
ered it to a third party, no title passed. 
While the mortgage was not foreclosed, 
the mortgagors could have recovered the 
possession; or if the possession of such 
third party endangered the security of 
the mortgagee, they could have the prop- 
erty taken into possession, and held for 
disposal, as prescribed by the above sec- 
tion: Silsby v. Aldridge, 1 Wash. 117, 23 
Pac. 836; Kerron v. Northern Pac. Lbr. 
& Mfg. Co., 1 Wash. 241, 24 Pac. 445. 


If a mortgagee of chattels has taken 
` possession thereof for alleged breach of 
the condition providing for payment, he 
is entitled to retain posse3sion as against 
a subsequent assignment by mortgagor 
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for the benefit of creditors, until it is 
determined by legal proceedings that the 
assignee has the 3uperior right thereto: 
Sanders v. Main, 9 Wash. 46, 36 Pac. 
1949; following Marsh v. Wade, 1 Wash. 
538, 20 Pac. 578; State ex rel. Arthur 
Mach. Co. v. Superior Court, 7 Wash. 
77, 34 Pac. 430; State ex rel. Hunt v. 
Superior Court, 8 Wash. 210, 35 Pac. 1087, 
25 L. R. A. 354. 


If a chattel mortgage on a stock of 
goods provides for payment out of sales 
of the goods and the mortgagee takes 
possession, his lien will apply to goods 
after acquired mingled with the stock, 
although not in terms covered by the 
mortgage: Armstrong v. Ford, 10 Wash. 
64, 38 Pac. 866. 

Where the possession of goods is taken 
under a chattel mortgage the fact that it 
contains no affidavit of good faith will 
not affect the mortgagee’s right: Reed 
v. Bank of Commerce, 8 Wash. 539, 36 
Pac. 484. See Sligh v. Shelton ete. R. 
Co., 20 Wash. 16, 54 Pac. 763. 


Right of chattel mortgagee to take 
posses3ion under insecurity clause. 
Ann, Cas. 1914B, 1097. 


§ 1113. Foreclosure of Chattel Mortgages—Application of Chapter II. 

The provisions contained in chapter II of this title, so far as the 
same shall be applicable, shall govern in actions for the foreclosure of 
chattel mortgages or bills of sale creating liens on personal property. 
[Cf. L. 69, p. 147, § 572; Cd. 81, §618; 2 H. C., § 636.] 


Cited in 1 Wash. 546; 4 Wash. 249; 47 Wash. 163. 


§1114. Remedies of Mortgagee—Decree—Sale—Deficiency. 
The mortgagee or holder of the lien may proceed upon his mortgage 


er lien, [or] if there be a separate obligation in writing to pay the same, 
secured by said mortgage or lien, he may bring suit upon such separate 
promise. When he proceeds on the mortgage, if there be a specific agree- 
ment therein contained for the payment of a certain sum, or there is a 
separate obligation for the said sum, in addition to a decree of sale of 
mortgaged property, judgment shall be rendered for the amount due upon 
said mortgage or other instrument, the payment of which is thereby 
secured. The decree shall direct the sale of the mortgaged property, and 
if the proceeds of said sale be insufficient under the execution, the sheriff 
is authorized to levy upon and sell other property of the mortgage debtor, 
not exempt from execution, for the sum remaining unsatisfied. [Cf. L. 
69, p. 147, § 572; Cd. 81, § 619; 2 H. C., § 637. | 


Cited in 1 Wash. 546; 12 Wash. 87; 54 
Wash. 230, 235. 

This section and that immediately pre- 
ceding it provide for the foreclosure of 
chattel mortgages, and assimilate such 
foreclosure to that of mortgages on real 
property: Byrd v. Forbes, 3 W. T. 318, 
13 Paec. 715. 


ELECTION OF REMEDY—RESIDUE. 
The payee may, at his option, recover 
either a money judgment or proceed to 
foreclose upon a written instrument con- 
stituting not only a mortgage, but also 
a note and mortgage: Frank v. Pickle, 
2 W. T. 55, 3 Pac. 584. When judgment 
is not satisfied by a sale of mortgaged 
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premises under a decree of foreclosure, 
it is the duty of the sheriff to proceed at 
once to make the residue by levy upon 
and sale of other property: Hays v. Mil- 
Jer, 1 W. T. 143. 


A first mortgage lien is not in any 
way affected by a sale of the mortgaged 
property under a second mortgage: Bin- 
nian v. Baker, 6 Wash. 50, 32 Pac. 1008. 


Judgment: See Remington's Digest, 
Chat. Mtg., §75; Shechan v. Levy, 1 
Wash. 149, 23 Pac. 802; Weir v. Rath- 
bun, 12 Wash. 84, 40 Pac. 625; Hopkins 
v. Crane, 50 Wash. 636, 97 Pac. 772; 
Dungeness Logging Co. v. Oregon & 
Washington R. Co., 65 Wash. 631, 118 
Pac. 825; Spokane Merchants’ Assn. v. 
“irst National Bank of Colville, 86 
Wash. 367, 150 Pac. 434, L. R. A. 1918A, 
323; German-American State Bank v. 
Seattle Grain Co., 89 Wash. 376, 154 
Pac, 443; Boeringa v. Perry, 96 Wash. 
57, 164 Pac. 773. 


The withholding of an order of sale 
upon a decree of foreclosure of a chattel 
mortgage for five months does not con- 
stitute laches: Hamilton v. Carter, 12 
Wash. 510, 41 Pac. 911. 


In an action to foreclose a mortgage 
securing a contract, against a party to 
the contract and one claiming an interest 
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in the property, a joint personal judg- 
ment cannot be entered against both de- 
fendants: Hopkins v. Crane, 5u Wash. 
636, 97 Pac. 772. 


A decree of foreclosure cannot be col- 
laterally attacked on the ground that 
property was not a proper subject of 
chattel mortgage, and of foreclosure sale: 
Dubuque v. Stich, 16 Wash. 641, 48 Pac. 
344. 


In an action to foreclose a mortgage 
given to secure the plaintiff against loss 
by breach of a contract, it is not neces- 
sary that damages from the breach be 
ascertained before suit brought, jurisdic- 
tion to foreclose necessarily including the 
determination of the amount for which 
foreclosure be awarded: Hopkins v. 
Crane, 50 Wash. 636, 97 Pac. 722. 


Deficiency and Personal Liability: See 
Remington’s Digest, Chat. Mtg., §§ 66, 
75-1; Mitchell, Lewis & Staver Co. v. 
O'Neil, 16 Wash. 108, 47 Pae. 235; Brad- 
ley Eng. & Mach. Co. v. Muzzy, 54 Wash. 
227, 103 Pac. 37, 18 Ann. Cas. 1072; 
Lee v. Pasco Theatre Co., 93 Wash. 204, 
160 Pac. 435. 

Right to deficiency judgment in ac- 


tion to foreclose chattel mort- 
gage. 18 Ann. Cas. 1075, 


§ 1115. Sale of Mortgagor’s Interest Under Process—Notice. 


The interest of the mortgagor, subject, however, to the lien of the 
mortgagee, may be sold under any process of law issuing out of any 
superior or justice of the peace court in this state: Provided, however, 
that if the party who has said mortgage reside in this state, or has an 
agent herein, and the same is known to the officer executing such process, 
he shall serve upon him or his agent personally, or by mailing to him or 
to his agent, if their postoffice is known, a notification of the intended 
sale, at the tıme such mortgaged property is seized under said process, 


or within five days thereafter. 


Said property shall not be sold within 


less than thirty days after its seizure, and the officer executing such 
process must post in three public places, near the place where the said 
property is to be sold, a notice of the time and place of such sale, at the 


time he seizes said property under 


Cd. 81, 8 1990; 1 II. C., § 1659.] 


Cited in 1 Wash. 547; 12 Wash. 515; 
13 Wash. 257. 


Manner and Conduct of Sale: 
Remington's Digest, Chat. Mtg.. 
Wamilton v. Carter, 12 Wash. 
Pac. 911. 


SALE OF MORTGAGOR’S INTEREST 
UNDER PROCESS OF LAW.—A mort- 
gagor’s interest in goods may be taken in 
execution, and the provisions of the 
above section are inconsistent with the 
idea that after levy by the sheriff, the 
mortgagee can demand and take posses- 
gion: Byrd v. Forbes, 3 W. T. 318, 18 


See 
$ 77; 


510, 41 


said process. [I.. 79, p. 105, 85; 


Pae. 715. Mortgaged property in the 
hands of the mortgagor can be taken 
possession of by process of attachment, 
and the property can be taken into 
actual custody of the sheriff: Marsh v. 
Wade, 1 Wash. 538, 20 Pac. 578. Any 
interest that the mortgagor may have in 
the mortgaged property in the hand: of 
the mortgagee can also be reached by 
process of garnishment; that is to 3ay, 
the mortgagee can be garnished for anv 
interest that mav exist after his mort- 
gage is satisfied, but the possession of 
the honest mortgagee cannot be dis- 
turbed: Marsh v. Wade, 1 Wash. 538, 20 
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Pac, 578. An unforeclosed mortgage 18 
a mortgage still, regardless of where the 
possession lies: Id. l 

NOTICE TO MORTGAGEE.—The pro- 
visions of the above section concerning 
the sheriff’s notice to the mortgagee are 
mandatory, but do not affect the validity 
of the sale: Byrd v. Forbes, 3 W. T. 318, 
13 Pac. 715. A sheriff is not liable for 


noncompliance with the above section, 
where it did not appear that, being well 
informed of the mortgagee’s address, he 
failed to notify him of a levy upon 
mortgaged chattels, and where it did 
not appear that the mortgagee lost his 
security or suffered damage from_ the 
sheriff'3 acts: Byrd v. Forbes, 3 W. T. 
318, 13 Pac. 715. 


l CHAPTER II. 
FORECLOSURD OF MORTGAGES ON REAL ESTATE. 


§ 1116. Foreclosure—Venue. 


When default is made in the performance of any condition contained 
in a mortgage, the mortgagee or his assigns may proceed in the superior 
court of the county where the land, or some part thereof, lies, to foreclose 
the equity of redemption contained in the mortgage. [L. 54, p. 207, 
$ 408; Cd. ’81, §609; 2 H. C., § 625. 


RIGHT TO FORECLOSE: See Reming- 
ton’s Digest, Mtg., §§ 131—138. 


§ 131. Maturity of Debt Secured: 
George v. Butler, 26 Wash. 456, 67 Pac. 
263, 90 Am. St. Rep. 756, 57 L. R. A. 
396; Easton v. Littooy, 91 Wash. 648, 


158 Pac. 531; Holland Co. v. Aitken, 98 
Wash. 107, 167 Pac. 109. 


§132. Effect of Extension of Time for 
Payment: White v. Krutz, 37 Wash. 34, 
79 Pac. 495. 


§ 133. Default in Payment — Interest: 
Ames v. Bigelow, 15 Wash. 532, 46 Pac. 
1046; Bank v. Doherty. 29 Wash. 233, 69 
Pac. 732, 92 Am. St. Rep. 903. 

§ 134. Taxes or Assessments: 
Johnson v. Irwin, 16 Wash. 652, 48 Pac. 
345. 

§ 135. Stipulations for Maturity of 
Debt on Default: Cloud v. Rivord, 6 
Wash. 555, 34 Pac. 136; Bartlett Estate 
Co. v. Fairhaven Land Co., 49 Wash. 58, 
94 Pac. 900, 126 Am. St. Rep. 856, 15 
L. R. A. (N. S.) 590; Spencer v. Alki 
Point Transp. Co., 53 Wash. 77, 101 Pac. 
509, 132 Am. St. Rep. 1058; James V. 
Brainard-Jackson & Co., 64 Wash. 175, 
116 Pac. 633; Castor v. Muramoto, 69 
Wash. 145, 125 Pac. 153, 42 L. R. A. 
(N. S.) 108; Musselman v. Knottingham, 
77 Wash. 435, 137 Pac. 1012; Harbican 
v. Skinner, 83 Wash. 596, 145 Pac. 582. 

§136. Breach of Condition Other Than 
for Payment of Debt: Board of Erection 
Fund v. First Presbytcrian Church, 19 
Wash. 455, 53 Pac. 671. 

§ 137. Stipulations Against Forfeiture 
or Foreclosure: Mentzer v. Abbott, 20 
Wash. 708, 54 Pac. 762. 


§ 138. Waiver of Default or of Right 
to Foreclose: First Nat. Bank of Snoho- 
mish v. Parker, 28 Wash. 234, 68 Pac. 
756, 92 Am. St. Rep. 828: White v. 
Krutz, 37 Wash. 34, 79 Pac. 495; Wein- 


berg v. Naher, 51 Wash. 591, 99 Pac. 
736, 22 L. R. A. (N. S.) 956; Coman v. 
Peters, 52 Wash. 574, 100 Pac. 1002; 
Gunby v. Ingram, 57 Wash. 97, 106 Paec. 
495, 36 L. R. A. (N. 8.) 232. 


See, also, Tibbetts v. Bush & Lane 
Piano Co., 111 Wash. 165, 189 Pac. 996. 


Successive Foreclosures: See Reming- 
ton’s Digest, Mtg., 8 140 Damon v. 
Leque, 14 Wash. 253, 44 Pac. 261; Dane 
v. Daniel, 28 Wash. 155, 68 Pac. 446; 
Sloane v. Lucas, 37 Wash. 348, 79 Pac. 
949; Investment Securities Co. v. Adams, 
37 Wash. 211, 79 Pac. 625; Wakefield v. 
Fish, 62 Wash. 564, 114 Pac. 180. 


Conditions Precedent: See Remington's 
Digest, Mtg., 88 141, 142; Scammon v. 
Ward, 1 Wash. 179, 23 Wash. 439; Reed 
v. Miller, Í Wash. 426, 25 Pac. 334; 
Allen v. Swerdfiger, 14 Wash. 461. 44 
Pac. 894. Election to Declare Entire Debt 
Due: Clay v. Selah Valley Irr. Co., 14 
Wash. 543, 45 Pac. 141; United States 
Sav. & Loan Co. v. Cade, 15 Wash. 38, 
45 Pac. 656; Ames v. Bigelow, 15 Wasb. 
532, 46 Pac. 1046; Johnson v. Irwin, 16 
Wash. 652, 48 Pac. 345. 


Defenses: See Remington's Digest, 
Mtg., 88 143—151. In general: Ken- 
worthy v. Merritt, 2 W. T. 155, 7 Pac. 
62; Brown v. Elwell, 17 Wash. 442, 49 
Pac. 1068; Frye v. Meyer, 22 Wash. 277, 
60 Paec. 605; Washington Loan & Trust 
Co. v. Ritz, 37 Wash. 642, 80 Pac. 174. 


See, also, Haggerty v. Building Inv. 
Co., 111 Wash. 638, 191 Pac. 760. 


§ 144. Validity and Want of Con- 
sideration: Ault v. Blackman, 8 Wash. 
624, 36 Pac. 694; Nance v. Woods, 79 
Wash. 188, 140 Pac. 323; Shedden v. Syl- 
vester, 88 Wash. 348, 153 Pac, 1. 

See, also, American Sav. Bank & Trust 
Co. v. Peterson, 112 Wash. 101, 191 Pac. 
837. 
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§ 145. Invalidity of Assignment: 
Peters v. Gay, 9 Wash. 383, 37 Pac. 325; 
Security Sav. Soc. v. Cohalan, 31 Wash. 


266, 71 Pac. 1020. 

§ 146. Payment and Release: 
Western Security Co. v. Douglass, 14 
Wash. 215, 44 Pac. 257; Interstate Sav. 
& L. Assn. v. Cairns, 16 Wash. 215, 47 
Pac. 509; Eastham v. Landon, 17 Wash. 
48, 48 Pac. 738; Hanna v. Reeves, 22 
Wash. 6, 60 Pac. 62. 


§ 147. ——— Persons to Whom Defense 
is Available: Hanna v. Reeves, 22 Wash. 
6, 60 Pac. 62; Perkins v. Bailey, 38 
Wash. 46, 80 Pac. 177, 107 Am. St. Rep. 
831; Schweiter v. Hooker, 94 Wash. 642, 
162 Pac. 981. 


§ 148. —— In Action by Assignee: 
Howard v. Shaw, 10 Wash. 151, 38 Pac. 
746; Gordon v. Decker, 19 Wash. 188, 
52 Pac. 856. 


§ 149. Purchase Price Mortgage: 
Kenworthy v. Merritt, 2 W. T. 155, 7 
Pac. 62; Friday v. Parkhurst, 13 Wash. 
439, 43 Pac. 362. 


§ 150. Defects in Title: Kley v. 
Geiger, 4 Wash. 484, 30 Pac. 727; Hinch- 
man v. Point Defiance R. Co., 14 Wash. 
349, 44 Pac. 867; Gordon v. Decker, 19 
Wash. 188, 52 Pac. 856. 


§ 151. Setoff or Counterclaim: 
Potwin v. Blasher, 9 Wash. 460, 37 Pac. 
710; Peterson v. Johnson, 20 Wash. 497, 
55 Pac. 932; First Nat. Bank of Snoho- 
mish v. Parker, 28 Wash. 234, 68 Pac. 
756, 93 Am. St. Rep. 828. N 


VENUE—In General: See Remington's 
Digest, Mtg., § 155; Wood v. Mastick, 2 
W. T. 64, 3 Pac. 612; Commercial Nat. 
Bank of Seattle v. Johnson, 16 Wash. 
536, 48 Pac. 267; Empire State Surety 
Co. v. Ballou, 66 Wash. 76, 118 Pac. 923; 
Citizens’ Nat. Bank v. Abbott, 72 Wash. 
73, 129 Pac. 1085. 


LIMITATIONS AND LACHES: See 
Remington’s Digest, Mtg., §§156, 157. 
Time to Foreclose: Gleason v. Hawkins, 
32 Wash. 464, 73 Pac. 533; Fuhrman v. 
Power, 43 Wash. 533, 86 Pac. 969; Mann 
v. Provident Life & T. Co., 42 Wash. 581, 
85 Pac. 56. Limitations: Spokane County 
v. Prescott, 19 Wash. 418, 53 Pac. 661, 
67 Am. St. Rep. 733; Krutz v. Gardner, 
25 Wash. 396, 35 Pac. 771; Hanna v. Kas- 
son, 26 Wash. 568, 67 Pac. 271; Invest- 
ment Securities Co. v. Adams, 37 Wash. 
211, 79 Pac. 625; Gleason v. Hawkins, 32 
Wash. 464, 73 Pac. 533; Frew v. Clark, 
34 Wash. 561, 76 Paec. 85; Boyer v. Price, 
45 Wash. 667, 88 Pac. 1106; Childs v. 
Smith, 51 Wash. 457, 99 Pac. 304, 130 


Am. St. Rep. 1107. 

PARTIES: See Remington’s Digest, 
Mtg., 88 153, 154, 158—171. 

§ 153. Persons Entitled to Foreclose: 


Fidelity Ins. ete. Co. v. Nelson, 30 Wash. 
340, 70 Pac. 961; Spokane Merchants’ 
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Assn. v. Parry, 60 Wash. 204, 110 Pac. 
991. 


§ 154. Persons as to Whom Mortgage 
may be Foreclosed: Johnson v. Irwin, 16 
Wash. 652, 48 Pac. 345; Coolidge v. 
Schering, 32 Wash. 557, 73 Pac. 682; 
Gleason v. Hawkins, 32 Wash. 464, 73 
Pac. 533. ` 


§ 158. Plaintiffs — Trustees in Trust 
Deeds: Thompson v. Huron Lumber Co., 
4 Wash. 600, 30 Pac. 741, 31 Pac. 25. 


§ 159. ——— Assignees and Holders of 
Obligations Secured: Clay v. Selah Val- 
ley Irr. Co., 14 Wash. 543, 45 Pac. 141; 
State Finance Co. v. Moore, 103 Wash. 
298, 174 Pac. 22. 


§ 160. Joinder: Clay v. Selah 
Valley Irr. Co., 14 Wash. 543, 45 Pac. 
141. 


§ 161. Necessary Defendants—In Gen- 
eral: Bacon v. O’Keefe, 13 Wash. 655, 
43 Pac. 886; State ex rel. Hartman v. 
Superior Court, 21 Wash. 469, 58 Pac. 
572; Denny v. Cole, 22 Wash. 372, 61 
Pac. 38, 79 Am. St. Rep. 940; Thomp- 
son v. Price, 37 Wash. 394, 79 Pac. 951: 
James v. Brainard-Jackson & Co., 64 
Wash. 175, 116 Pac. 633; Bird v. Steele, 
74 Wash. 68, 132 Pac. 724; Nance v. 
Woods, 79 Wash. 185, 140 Pac. 323. 


§ 162. —— Persons Claiming Adverse 
or Paramount Title: California Safe De- 
posit etc. Co. v. Cheney Elec. ete. Co., 
12 Wash. 138, 40 Pac. 732: Murdoch v. 
Leonard, 15 Wash. 142, 45 Pac. 751; 
Pennsylvania Mtg. Inv. Co. v. Gilbert, 13 
Wash. 684, 43 Pac. 941, 45 Pac. 43; John- 
son v. Irwin, 16 Wash. 652, 48 Pac. 345; 
Seattle Trust Co. v. Cameron, 100 Wash. 
92, 170 Pac. 379. 


§ 163. Mortgage After Sale of 
Premises: Harrington v. Miller, 4 Wash. 
808, 31 Paec. 325. 


§ 164. —— Wife of Mortgagor: Dane 
v. Daniel, 23 Wash. 379, 63 Pac. 268; 
Dane v. Daniel, 28 Wash. 155, 68 Pac. 
446. 


§ 165. —— Heirs and Representatives 
of Deceased Mortgagor: Hill v. Lowman, 
15 Wash. 503, 46 Pac. 1042; Anrud v. 
Scandinavian-Amer. Bank, 27 Wash. 16, 
67 Pac. 364; Gleason v. Hawkins, 32 
Wash. 464, 73 Pac. 533; Sawyer v. Ver- 
mont Loan etc. Co., 41 Wash. 524, 84 
Pac. 8; Schlarb v. Castaing, 50 Wash. 


331, 97 Pac, 289. 

§ 166. Wives of Subsequent Pur- 
chasers: Dane v. Daniel. 23 Wash. 379, 
63 Pac. 268; Sloane v. Lucas, 37 Wash. 
318, 79 Pac. 949. 

§ 167. Prior Encumbrancers: John- 


son v. Irwin, 16 Wash. 652, 48 Pae. 345. 
§ 168. Subsequent Encumbrancers: 


Krutz v. Gardner, 25 Wash, 396, 35 Pac. 
771. 
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§ 169, Preper Parties Defendant: Cali- 
fornia Safe Deposit & T. Co. v. Cheney 
Elec. Light & P. Co., 12 Wash. 138, 40 Pac. 
732; Murdock v. Leonard, 15 Wash. 142, 45 
Pac. 751; Bisbee v. Carey, 17 Wash. 224, 
40 Pac. 220; Burrows v. McCalley, 17 
Wash. 269, 49 Pac. 508; Oates v. Shuey, 
25 Wash. 597, 66 Pac. 58. 


§ 171. Intervention: Thompson v. Hu- 
ron Lumber Co., 4 Wash. 600, 39 Pac. 
741, 31 Pac. 25; Stewart v. Eaton, 20 
Wash. 378, 55 Pac. 314; Hindman v. 
Colvin, 47 Wash. 382, 92 Pac. 139; Mur- 
ray v. O’Brien, 56 Wash. 361, 105 Pac. 
840, 28 L R. A. (N. S.) 998. 


Process in General: See Remington’s 
Digest, Mtg., § 172; De Corvet v. Dolan, 
7 Wash. 365, 35 Pac. 1072; Munch v. Me- 
Laren, 9 Wash. 676, 38 Fac. 205; Tilton 
v. O'Shea, 31 Wash. 513, 72 Pac. 196; 
Gravelle v. Canadian ete. Mtg. & T. 
Co., 42 Wash. 457, 85 Pac. 36; Fuhrman 
v. Power, 43 Wash. 533, 86 Pac. 960. 

Notice of Pendency of Action: See 
Remington’s Digest, Mtg., §173; Payson 
v. Jacobs, 38 Wash. 203, 80 Pac. 429; 
Hyde v. Heaton, 43 Wash. 433, 86 Pac. 
664. 

PLEADING: See Remington’s Digest, 
Mtg., §§ 174—181. Oomplaint—Form and 
requisites in general: Cook v. Blalock, 1 
W. T. 560; Bethel v. Robinson, 4 Wash. 
446, 30 Pae. 737; Murdock v. Leonard, 
15 Wash. 142, 45 Pac. 751. 

§ 175. Mortgage and Indebted- 
ness: Seattles Trust Co. v. Kerry, 19 
Wash. 389, 53 Pac. 665. 

§ 176. —— Title or Right of Plaintiff 
to Mortgage: Brown v. Elwell, 17 Wash. 
442, 49 Pac. 1068. 

§ 177. Interests of Defendants: 
Dexter Horton & Co. v. Long, 2 Wash. 
435, 27 Pac. 271, 26 Am. St. Rep. 867; 


Kizer v. Caufield, 17 Wash. 417, 49 
Pac. 1064. 
§178. —— Prayer for Relief: Damon 


v. Leque, 14 Wash. 253, 44 Pac. 261; 
Bank of California v. Dyer, 14 Wash. 
279, 44 Pac. 534; Rogers v. Turner, 19 
Wash. 399, 53 Pac. 663; Citizens’ Nat. 
Bank v. Abbott, 72 Wash. 73, 129 Pac. 
1985. 

§ 179. Answer: Bethel v. Robinson, 4 
Wash. 446, 30 Pac. 734; Interstate Sav. 
& L. Assn. v. Knapp, 20 Wash. 225, 55 
Pac. 48, 931; Gleason v. Hawkins, 32 
Wash. 464, 73 Pac. 533; Schaad v. 
Robinson, 50 Wash. 283, 97 Pac. 104. 


§ 180. Replication or Reply: Wilson v. 
Hubbard, 39 Wash. 671, 82 Pac. 154. 


See, also, Green v. Harris, 113 Wash. 
239, 193 Pac. 690. 


§ 181. Amended and Supplemental 
Pleadings: Biddle Pur. Co. v. Port Town- 
send Steel ete. Co., 16 Wash. 681, 48 
Pac. 407. 
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Evidence: See Remington's Digest, 
Mtg., 33 182—185. Issues, proof and 
variance: Butler v. Carvin, 33 Wash. 
621, 74 Pac. 813; Naden v. Chris- 
topher, 62 Wash. 413, 113 Pac. 1116; 


Sappington v. Owens, 92 Wash. 632, 159 
Pac. 785. 


§ 183. Admissibility of Evidence: Book 
v. Willey, 8 Wash. 267, 35 Pac. 1098; 
Peters v. Gay, 9 Wash. 383, 37 Pac. 325; 
Allen v. Swerdfiger, 14 Wash. 461, 44 
Pac. 894; Goon Gan v. Richardson, 16 
Wash. 373, 47 Pac. 762; Van Dusen v. 
Kelleher, 25 Wash. 315, 65 Pac. 552. 


§ 184. Weight and Sufficiency of Evi- 
dence—In General: Allen v. Swerdfiger, 
14 Wash. 461, 44 Pac. 894; Corbet v. 
Waller, 27 Wash. 242, 67 Pac. 567; Gun- 
by v. Ingram, 57 Wash. 97, 106 Pac. 495, 
36 L. R. A. (N. S.) 232. 

§ 185. Production of Bond, Note 
or Other Obligation Secured: Allen v. 
Swerdfiger, 14 Wash. 461, 44 Pac. 894; 
Goon Gan v. Richardson, 16 Wash. 373, 
47 Pac. 762. 


Upon an issue as to the priority of 
senior mortgages, a prima facie case is 
made by the showing that they were 
given for money loaned, by introducing 
the notes and mortgages, and proof of 
nonpayment and the recording; and 
shows they were given for a valuable 
consideration: Watson v. Barnard, 105 
Wash, 536, 178 Pac. 477. 


TRIAL OR HEARING: See Reming. 
ton’s Digest, Mtg., 88 191—193. 


§191. Scope of Inquiry and Powers 
of Court—Reformation and Foreclosure: 
Commercial Nat. Bank of Seattle v. 
Johnson, 16 Wash. 536, 48 Pac. 267; 
Jenkins v. Jenkins University, 17 Wash. 
160, 49 Pae. 247, 50 Pac. 7853; Land 
Morty. Bank v. Nicholson, 24 Wash. 258, 
64 Pac. 156. 


8 192. Trial of Adverse Titles: 
Pennsylvania Mtg. Inv. Co. v. Gilbert, 13 
Wash, 684, 43 Pac. 941, 45 Pac. 43; John- 
son v. Irwin, 16 Wash. 652, 48 Pac. 345; 
Kizer v. Caufield, 17 Wash. 417, 49 
Pac. 1064; Oates v. Shuey, 25 Wash. 597, 
66 Pac. 58; Coolidge v. Schering, 32 
Wash. 557, 73 Pac. 682; Graham v. 
Smart, 42 Wash. 205, 84 Pac. 824. 

§193. New Trial: Stubblefield v. Me- 
Auliff, 20 Wash. 442, 55 Pac. 637. 


REVIEW: See Remington's Digest, 
Mtg., §§ 236—241. 

§ 236. Decisions Reviewable: Pennsyl- 
vania Mtg. Inv. Co. v. Gilbert, 13 Wash. 
684, 43 Pac. 941; State ex rel. Twigg v. 
Superior Court, 34 Wash. 643, 76 Pac. 
282. 

§ 237. Presentation and Reservation in 
Lower Court of Grounds of Review: 
Bank v. Doherty, 42 Wash. 317, 84 
Pac. 872, 114 Am. St. Rep. 123, 4 L. R. 
A. (N. 8.) 1191. 
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§ 238. Parties: Watson v. Sawyer, 12 
Wash. 35, 40 Pac. 413, 41 Pac. 43; Hinch- 
man v. Point Defiance R. Co., 14 Wash. 
171, 44 Pac. 152. 


§ 239. Taking and Perfecting Appeal 
of Other Proceeding: State ex rel. Com- 
mercial Nat. Bank v. Superior Court, 14 
Wash. 365, 44 Pac. 859. 


§240. Effect of Appeal or Other Pro- 
ceeding: State ex rel. Manhattan Trust 
Co. v. Superior Court, 17 Wash. 380, 49 
Pac. 507. 

§ 241. Determination and Disposition 
of Cause: Wortman v. Vorhies, 14 Wash. 
152, 49 Paec. 129; Reed v. Parker, 33 
Wash. 107, 74 Pac. 61; Borrow v. Bor- 
row, 34 Wash. 684, 76 Pac. 305; Deeg 
v. Ettleson, 38 Wash. 241, 80 Pac. 437. 

FEES AND COSTS: See Remington’s 
Digest, Mtg., §§ 242—246. 

§ 242. Attorneys’ Fees—In General: 
Reed v. Miller, 1 Wash. 426, 25 Pac. 
334; Clement’s Estate, In re, 8 Wash. 323, 
35 Pac. 1073; Bartlett Estate Co. v. 
Fairhaven Land Co., 49 Wash. 58, 94 
Pac. 900, 126 Am. St. Rep. 856, 15 L. R. 
A. (N. 8.) 590; Scandinavian- American 
Bank v. Washington Hotel & Imp. Co., 
10 Wash. 223, 126 Pac. 438, 128 Pac. 222. 


§ 243. Stipulations and Amount: 
Reed v. Miller, 1 Wash. 426, 25 Pac. 
334; Cloud v. Rivord, 6 Wash. 555, 34 
Pac. 136; Potwin v. Blasher, 9 Wash. 
460, 37 Pac. 710; Exchange Nat. Bank 
v. Wolverton, 11 Wash. 108, 39 Pac. 248; 


Haywood v. Miller, 14 Wash. 660, 45 
Pac. 307; Commercial Nat. Bank of 
Seattle v. Johnson, 16 Wash. 536, 48 


Pac. 267; Scholey v. De Mattos, 18 Wash. 
504, 52 Pac. 242; Dennis v. Moses, 18 
Wash. 537, 52 Pac. 333, 40 L. R. A. 
302; Gordon v. Decker, 19 Wash, 188, 
52 Pac. 856; Vermont Loan & Trust Co. 
v. Greer, 19 Wash. 611, 53 Pac. 1103; 
Fidelity & Deposit Co. v. Oliver, 57 
Wash. 31, 106 Pac. 483; Thayer v. Har- 
bican, 70 Wash. 278, 126 Pac. 625; James 
v. Brainard-Jackszon & Co., 64 Wash. 175, 


116 Pae. 633; Strandell v. Strand, 82 
Wash. 59, 143 Pac. 442; Matson v. 
Frank, 86 Wash. 669, 151 Pac. 89; 


Amalgamated Gold Mines Co. v. Ridgely, 
100 Wash. 99, 170 Pac. 355. 


See, also, Watson v. Barnard, 105 
Wash. 536, 178 Pac. 477; Kienbaum v. 
Rathfon Reduction Works, 107 Wash. 
115, 181 Paec. 10. 


A mortgage note containing a promise 
to pay a reasonable attorney’3 fee, in 
case suit is instituted to collect the note, 
entitled attorneys in a foreclosure action 
to a reasonable fee upon a settlement 
and discontinuance of the foreclosure: 
Owens v. Bausman, 105 Wash. 412, 177 
Pac. 792. 


§ 244. —— Necessity for Action or 
Judgment: Hoyt & Bros. Co. v. Smith, 
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4 Wash. 640, 30 Pae. 664; Lammon ~v. 
Austin, 6 Wash. 199, 33 Pac. 355; Easton 
v. Littooy, 91 Wash. 648, 158 Pac. 531. 


§ 245. —— Liens for Fees: Watson v. 
Sawyer, 12 Wash. 35, 40 Pae. 413, 41 
Pac. 43. 

§ 246. Proceedings to Determine: Dex- 
ter, Horton & Co. v. Long, 2 Wash. 435, 
27 Pac. 271, 26 Am, St. Rep. 867; Ames 
v. Bigelow, 15 Wash. 532, 46 Pac. 1046; 
Scholey v. De Mattos, 18 Wash. 504, 
52 Pac. 242. 


OPERATION AND EFFECT: See Rem- 
ington’s Digest, Mtg., §§ 247—251. 

§ 247. Satisfaction of Debt: Howard 
v. McNaught, 9 Wash. 355, 37 Pac. 455, 
43 Am. St. Rep. 837; Hyde v. Heaton, 
43 Wash. 433, 86 Pac. 664. 


Upon recovering judgment for money 
loaned and foreclosing a contract given 
as security, the bidding in of the prop- 
erty at execution sale for the full amount 
fully satisfies the judgment and debt for 
the loan: Magnoni v. Bono, 106 Wash. 
600, 180 Pac. 888. 


§ 248. Bar of Subsequent Foreclosure: 
Bank of California v. Dyer, 14 Wash. 
279, 44 Pac. 534; Dooly v. Eastman, 28 
Wash. 564, 68 Pac. 1039. 


Where a mortgage upon California 
land for $21,500 was further secured to 
the extent of $3,000 by a mortgage for 
that sum on Washington land, the fore- 
closure of the California mortgage leav- 
ing a deficiency does not merge the debt 
or extinguish the Washington mortgage 
for the balance, to the extent of that 
security: Widmann v. Hammack, 110 
Wash. 77, 187 Pac. 1091. 


§ 249. Persons Concluded in General: 
Connolly v. Cunningham, 2 W. T. 242. 
5 Pac. 473; Pacifice Mfg. Co. v. Brown, 
8 Wash. 347, 36 Pac. 273. 


§ 250. Rights and Remedies of Prior 
Encumbrancers: Hay3 v. Miller, 1 W. T. 
143. 


§ 251. Rights and Remedies of Junior 
Encumbrancers: Pacific Mfg. Co. v. 
Brown, 8 Wash. 347, 36 Pac. 273; De 


Roherts v. Stiles, 24 Wash. 611, 64 Pac. 
795. 


For text treatment of “Mortgages,” 
see 19 B. C. L. 225. 


Who is real party in interest by 
whom forecloaure action must be 
brought. 64 L. B. A. 618. 


Mortgagor who has conveyed inter- 
est in premises as necessary or 
proper party to foreclosure action. 
Ann. Cas. 1913A, 83. 


Right of bondholders to sue for en- 
forcement of trust decd. 20 L. R. 
A. 535. 

Right of pledgee of mortgage as 


collateral security to foreclose. 16 
Ann. Oas. 125. 
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Right to foreclose indemnity mort- 
gage prior to suffering damage by 
reason of indemnity. 3 Ann. Oas. 
482; Ann. Cas. 1913D, 1152. 

Running of limitation statute against 
action to foreclose mortgage as 


zuspended by absence of mortgagor 
from state. 8 Ann. Cas. 1173. 


Effect of acceleration clause in mort- 
gage to start statute of limitations 
running. 2 Ann. Cas. 854; 12 L. 
R. A. (N. 8) 1190; 22 L. R. A. 
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(N. 8.) 1110; 51 L. R. A. (N. 8.) 
151. 


Right of contract creditors to inter- 
vene in foreclosure suit. 3 Ann. 
Cas. 1091. 


Effect of foreclosure of mortgage a3 
terminating lease. 14 A. L. R. 
664. 

Foreclosure sale as affecting debtor’s 
share in crop grown by tenant. 13 
A. L. R. 1425. 


§ 1117. Remedy Confined to Mortgaged Property. 


When there is no express agreement in the mortgage, nor anv sepa- 
rate instrument given for the payment of the sum secured thereby, the 
remedy of the mortgagee shall be confined to the property mortgaged. 
[L. 54, p. 207, § 409; Cd. '81, §610; 2 H. C., § 626.] 


Cited in 14 Wash. 283; 109 Wash. 101. 


A mortgage may be given to secure a 
hen upon real estate without any ac- 


companying debt or personal obligation 
to pay in view of this section: Weikel v. 
Davis, 109 Wash. 97, 186 Pac. 323. 


§1118. Judgment—Order of Sale—Satisfaction of. 


In rendering judgment of foreclosure, the court shall order the mort- 
gaged premises, or so much thereof as may be necessary, to be sold to 


satisfy the mortgage and costs of the action. 


The payment of the mort- 


gage debt, with interest and costs, at any time before sale, shall satisfy 


the judgment. 


Cited in 11 Wash. 616, 687; 94 Wash. 
36. 


JUDGMENT OR DECREE: Sce Rem- 
ington’s Digest, Mtg., §§ 194—197. 


§ 194. Nature and Essentials cf Judg- 
ment in General: Havs v. Miller, 1 W. T. 
143; Shumway v. Orchard, 12 Wash, 104, 
40 Pac. 6N4; Fuller & Co. v. Hull, 19 
Wash. 400, 53 Pac. 666. 

§195. Scope and Extent of Relief—In 
General: Dormitzer v. German Sav. & 
Loan Soc., 23 Wash. 132, 62 Pac. 862; 
Seattle, In re, 26 Wash. 602, 67 Pac. 
250; Carstens & Earles v. Seattle, 88 
Wash. 632, 153 Pac. 1080, Ann. Cas. 
1917A, 1078; Seattle Trust Co. v. Cam- 
eron, 100 Wash. 92, 170 Pac. 379. 


§ 196. Strict Foreclosure: Dane 
v. Daniel, 23 Wash. 379, 63 Pac. 268. 


§ 197. Amount of Indebtedness: 
Cloud v, Rivord, 6 Wash, 555, 34 Pac. 
136; State Finance Co. v. Moore, 103 
Wash. 298, 174 Pac. 22. 


Notice of Pendency of Action—Neces- 
sity in General: Frank v. Jenkins, 11 
Wash. 611, 40 Pac. 220. 

Opening or Vacating Judgment or De- 
cree: See Remington's Digest, Mtg., 
$$ 198, 199. Grounds: State ex rel. Wolf- 
erman v. Superior Court, 8 Wash. 591, 
36 Pac. 443; McEachern v. Brackett, 8 
Wash, 652, 36 Pac. 690, 40 Am. St. Rep. 
922; Hill v. Lowman, 15 Wash. 503, 46 

Rem. Wash. Code, Vol. I—46 
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[L. 54, p. 207, § 410; Cd. 81, 8 611; 2 H. C., § 627.] 


Pac. 1042; Land Mortg. Bank v. Nichol- 
son, 24 Wash. 258, 64 Pac. 156; Terry v. 
Furth, 40 Wash. 493, 82 Pac. 882. Ap- 
plication and Determination: Smithson 
Land Co. v. Brautigam, 16 Wash. 174, 
47 Pae. 434; Anrud v. Scandinavian- 
Amer. Bank, 27 Wash. 16, 67 Pac. 364; 
7 v. Daniel, 28 Wash. 155, 68 Pace. 

46. 

Conclusiveness, Operation, and Effect 
of Judgment or Decree: See Remington's 
Digest, Mtg., §§ 200, 201. Collateral At- 
tack: Belles v. Miller, 10 Wash. 259, 
38 Pac. 1050; Rohrer v. Snyder, 29 
Wash. 199, 69 Pac. 748; Twigg v. James, 
37 Wash. 434, 79 Pac. 959. Persons and 
matters concluded: Manhattan Trust Co. 
v. Seattle Coal ete. Co., 19 Wash. 493, 
53 Pac. 951; McGee v. Wineholt, 23 
Wash, 199, 69 Pac. 748; Twigg v. James, 
38 Wash. 376, 80 Pac. 556, 107 Am. St. 
Rep. 858. 


—— Lien: See Remington's Digest, 
Mtg., § 202; Hays v. Miller, 1 W. T. 143; 
Shumway v. Orchard, 12 Wash. 104, 40 
Pac. 634; Fuller & Co. v. Hull, 19 Wash. 
400, 53 Pac. 666; Young v. Davis, 59 
Wash. 504, 97 Pac. 506, 126 Am. St. Rep. 
910; Pioneer National Bank v. Gaskill, 
87 Wash. 245, 151 Pac. 492. 


Foreclosure sale as passing title of 
all parties. Ann. Cas. 1914D, 283, 
Order of sales under foreclosure of 
parcels of land conveyed g3ucces- 
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sively by mortgagor as affected by Subrogation of purchaser at invalid 


assumption of mortgage debt. sale to rights of mortgagee or 
Ann. Oas. 1914A, 715. other claimant. Amn, Cas. 19170, 
576. 


‘Validity of notice of foreclosure sale 


appointing Sunday as day of sale. Right of purchaser at foreclosure 


sale to maintain bill in equity to 


Ann. Cas. 1916B, 16. 3 
correct description of land con- 
Rights of purchaser at foreclosure tained in mortgage. Ann. Cas. 
sale with respect to fixtures. 7 L. 1913D, 1006; 39 L. B. A. (N. 8.) 


R. A. 278. 90. 


§ 1119. Judgment for Deficiency. 

When there is an express agreement for the payment of the sum of 
money secured contained in the mortgage or any separate instrument, 
the court shall direct in the decree of foreclosure [or order of sale] 
that the balance due on the mortgage, and costs, which remain unsatisfied 
after the sale of the mortgaged premises, shall be satisfied from any 


property of the mortgage debtor. 
2 H. C., 8 628.] 

Cited in 11 Wash. 110, 616 12 Wash. 
106; 54 Wash. 230, 234; 63 Wash. 290; 
92 Wash. 533, 633. 

DEFICIENCY AND PERSONAL LIA- 
BILITY: See Remington’s Digest, Mtg., 
§§ 226— 232. 

This section was not repealed by Laws 
1899, page 85, section 2, since that sec- 
tion was void as not included in the 
title of the act: Bradley Eng. & Mach. 
Co. v. Muzzy, 54 Wash. 227, 103 Pac. 
37, 18 Ann. Cas. 1072. 

Laws 1897, page 98, section 1 (Bal. 
Code, §5888a), limiting the mortgagee 
to the mortgaged property, was held void 
in Dennis v. Moses, 18 Wash. 537, 52 
Pac. 333, 40 L. R. A. 302. 


§ 226. Personal Judgment for De- 
ficiency—Against Mortgagor: Howard v. 
McNaught, 9 Wash. 355, 37 Pac. 455, 43 
Am. St. Rep. 837; Exchange Nat. Bank 
v. Wolverton, 11 Wash. 108, 39 Pac. 248; 
Bank of California v. Dyer, 14 Wash. 
279, 44 Pac. 534. 

§ 227. Against Grantee of Mort- 
gagor Assuming Mortgage Debt: Solici- 
tors’ Loan & T. Co. v. Robins, 14 Wash. 
507, 45 Pac. 39; Conrads v. Green, 92 
Wash. 269, 159 Pac. 102. 

§ 228. Jurisdiction, Form, Pro- 
ceec.ngs: Munch v. McLaren, 9 Wash. 
676, 38 Pac. 205; Fuller & Co. v. Hull, 
19 Wash. 400, 53 Pac. 666; Harding v. 


[L. 54, p. 208, § 211; Cd. 


81, § 612; 


Atlantic Trust Co., 26 Wash. 536, 67 


Pac. 222; Twigg v. James, 37 Wash. 434, 
79 Pac. 959. 
§ 229. Sufficiency of Pleadings to 


Sustain Judgment: Bank of Californin v. 
Dyer, 14 Wash. 279, 44 Pac. 531; Rogers 
v. Turner, 19 Wash. 399, 53 Pac. 663; 
State ex rel. Twigg v. Superior Court, 34 
Wash. 643, 76 Pac. 282. 


§ 230. Time for Rendition and 
Lien: Hays v. Miller, 1 W. T. 143; 
Shumway v. Orchard, 12 Wash. 104, 40 
Pac. 634; Fuller & Co. v. Hull, 19 Wash. 
400, 53 Pac. 666; Codd v. Von Der Ahe, 
92 Wash. 529, 159 Pac. 686. 


§ 231. Actions for Deficiency: Howard 
v. McNaught, 9 Wash. 355, 37 Pac. 455, 
43 Am. St. Rep. 837; Clark v. Eltinge, 
29 Wash. 215, 69 Pac. 736. 

§ 232. — Evidence and Defenses: 
Leisure v. Kneeland, 2 Wash. 537, 27 
Pac. 176, 26 Am. St. Rep. 888; Howard v. 
McNaught, 9 Wash. 355, 37 Pac. 455, 43 
Am. St. Rep. 837; Sappington v. Owens, 
92 Wash. 632, 159 Pac. 785. 

Personal liability for deficiency of 
person procuring mortgage to be 
given or assumed in the name of 
unother. Ann. Cas. 1917A, 687. 


Validity and construction of stat- 
utory provision against deficiency 
judgment in case of purchase- 
money mortgage. 6 A. L. R. 1420. 


§ 1120. Judgments for Deficiency, Form of. 
Judgments over for any deficiency remaining unsatisfied after appli- 


cation of the proceeds of sale of mortgaged property, either real or per- 
sonal, shall be similar in all respects to other judgments for the recovery 
of money, and may be made a lien upon the property of a judgment 
debtor. as other judgments, and the collections thereof enforced in the 
same manner. [Cf. L. 54, p. 208, §411; L. 69, p. 148, § 575; Cd. 81, 
$ 622; 2 II. C., § 629.) 
Cited in 11 Wash. 616; 92 Wash. 533. 
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§1121. Execution to Enforce Decree. 


A decree of foreclosure of mortgage or other lien may be enforced 
by execution as an ordinary judgment or decree for the payment of 
money. The execution shall contain a description of the property de- 
scribed in the decree. The sheriff shall indorse upon the execution the 
time when he receives it, and he shall thereupon forthwith proceed to sell 
such property, or so much thereof as may be necessary to satisfy the 
judgment, interest and costs upon giving the notice prescribed in section 
582. [L. 99, p. 85, §1; L. 54, p. 208, § 412; L. 69, p. 146, § 567; Cd. 81, 
§ 613; 2 H. C., § 630. | 
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Section 2 of this act, (Rem. & Bal. Code 
$ 1122) was held void in Bradley Eng. 
& Mach. Co. v. Muzzy, 54 Wash. 227, 103 
Pac. 37. 

Cited in 11 Wash. 688; 12 Wash, 106; 
17 Wash. 622, 643; 18 Wash. 560; 46 Wash. 


The sale of real property under execu- 
tion has been governed, since its enact- 
ment, by this section, whether the ex- 
ecution was issued under a judgment 
rendered prior or subsequent thereto: 
Whitworth v. McKee, 32 Wash. 83, 72 


40; 63 Wash. 290, 102 Wash. 627. Pac. 1046. 


81123. Levy upon and Sale of Other Property. 


In all actions of foreclosure where there is a decree for the sale of the 
mortgaged premises or property, and a judgment over for any deficiency 
remaining unsatisfied after applying the proceeds of the sale of mortgaged 
property, further levy and sales upon other property of the judgment 
debtor may be made under the same execution. [Cf. L. 69, p. 148, § 573; 
L. 773, p. 151, §571; L. 77, p. 129, § 623; Cd. ’81, § 620 in part, last part 
in following section.] 

Cited in 63 Wash. 290, 92 Wash. 633. 


§ 1124. Publication of Notice. 


When sales of other property not embraced in the mortgage or decree 
of sale are made under the execution to satisfy any deficiency remaining 
due upon judgment, two weeks’ publication of notice of such sale shall 
be sufficient. Such notice shall be published in a newspaper printed in 
the county where the property is situated, and if there be no newspaper 
published therein, then in the most convenient newspaper having a circu- 
lation in said county. [Cf. L. 69, p. 148, § 574; Cd. 81, § 621; 2 H. C., 
$ 631. ] 


This section seems to be superseded by § 582, supra, relating to notice of sales on 
execution, which is made applicable by sections 1120 and 1121, supra. 


§11.5. Concurrent Actions not Maintainable. 

The plaintiff shall not proceed to foreclose his mortgage while he is 
prosecuting any other action for the same debt or matter which is secured 
by the mortgage, or while he is seeking to obtain execution of any judg- 
ment in such other action; nor shall he prosecute any other action for 
the same matter while he is foreclosing his mortgage or prosecuting a 
judgment of foreclosure. [L. 54, p. 208, § 413; Cd. ’81, § 614; 2 H. C., 
§ 632. | 


Cited in 29 Wash. 203; 32 Wash. 205; 
47 Wash. 163—165; 7S Wash. 487. 

Existence of or Resort to Other Rem- 
edy: See Remington’s Digest, Mtg., § 139; 
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Dewing v. Crueger, 7 Wash. 590, 35 Pac. 
393; Hersner v. Martin, 8 Wash. 698, 36 
Pac. 1096; Nason v. Northwestern Mill. 
& Power Co., 17 Wash. 142, 49 Pac. 
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235; Hanna v. Kason, 26 Wash. 568, 67 
Pac. 271; Hinchman v. Anderson, 32 
Wash. 198, 72 Paec. 1018; Citizens’ Nat. 
Bank v. Abbott, 72 Wash. 73, 129 Pac. 
1085; Gray v. Davison, 78 Wash. 482, 139 
Pac. 219. 


This section is in derogation of the 
common law, and to be strictly con- 
strued, so far as it restricts the remedy; 
and its object must be held to prevent 
a multiplicity of suits and save expense 
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Rohrer v. 
Pac. 748. 


In an action brought to foreclose a 
chattel mortgage, an attachment cannot 
be issued and levied upon other property, 
in anticipation of an unknown deficiency, 
in view of this section: Advance Thresher 
Co. v. — 47 Wash. 162, 91 Pace. 
645. 


Snyder, 29 Wash. 199, 69 


Effect upon mortgage lien of entry 
of judgment upon debt secured. 24 
L. R. A. (N. S.) 1095. 


and not to prevent a deficiency judg- 
ment: Hays v. Miller, 1 W. T. 143. 


The fact that a mortgagee prosecuted 
another action for the same matter while 
foreclosing his mortgage, although con- 
trary to the provisions of this section, 
cannot be urged by way of collateral at- 
tack upon the judgment of foreclosure: 


Prior action in equity in which claim 
for foreclosure might have been 
asserted by counterclaim, setoff or 
cros3-petition as bar to indepen- 
dent action for foreclosure. 8 A. 
L. R. 719. 


§ 1126. Installments not Due—Proceedings. 


Whenever a complaint is filed for the foreclosure of a mortgage upon 
which there shall be due any interest or installment of the principal, and 
there are other installments not due, if the defendant pay into the court 
the principal and interest due, with costs, at any time before the final 
judgment, proceedings thereon shall be stayed, subject to be enforced upon 
a subsequent default in the payment of any installment of the principal 
or interest thereafter becoming due. In the final judgment, the court 
shall direct at what time and upon what default any subsequent execu- 
tion shall issue. [Cf. L. 54, p. 208, § 414; L. 69, p. 147, § 569; Cd. 81, 
$ 615; 2 H. C., § 633.] 


Cited in 29 Wash. 238; 60 Wash. 612, 
613; 62 Wash. 420; 67 Wash. 581; 82 
Wash. 63, 64. 


Successive Sales: See Remington’s Di- 
gest, Mtg., § 211-1; Naden v. Christopher, 
G7 Wash. 578, 122 Pac. 2; Strandell v. 
Strand, 82 Wash. 59, 143 Paec. 442; 
Du Pont De Nemours Powder Co. v. 
Virges, 94 Wash. 35, 161 Pac. 833. 

This section does not apply where, by 
reason of default of breach, the mort- 
gagor has declared the whole principal 
sum due, in accordance with the pro- 
visions of the mortgage; since such pro- 


visions are valid and must be given 
force, and consequently no other in- 
stallments are due: Knisell v. Brunet, 
60 Wash. 610, 111 Pac. 894. 


Where the mortgage provides for fore- 
closure only after maturity of the prin- 
cipal, no right to foreclose an install- 
ment of overdue interest is given by 
this section: Bank v. Doherty, 29 Wash. 
233, 69 Pac. 732, 92 Am. St. Rep. 903. 


Right to successive foreclosure of 
mortgage pavable in installments. 
Ann. Cas, 1912C, 846. 


§ 1127. Sale in Parcels—Order. 


In such cases, after final judgment, the court shall ascertain whether 
the property can be sold in parcels, and if it can be done without injury 
to the interests of the parties, the court shall direct so much only of the 
premises to be sold as will be sufficient to pay the amount then due on 
the mortgage, with costs, and the judgment shall remain and be énforced 
upon any subsequent default, unless the amount due shall be paid before 
execution of the judgment is perfected. [L. 54, p. 208, § 415; Cd. 81, 
$ 616; 2 H. C., § 634. 

Cited in 11 Wash. 689; 60 Wash. 568; Sale in Parcels: See Remington's Di- 


62 Wash. 420; 67 Wash. 581; 82 Wash. 63, gest, Mtg., 3 208; Naden v. Christopher, 
64. 62 Wash. 413, 113 Pac. 1116; Feek v. 
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Brewer, 11 Wesh. 264, 39 Pac. 655; 
Manhattan Trust Co. v. Seattle Coal & 
Iron Co., 19 Wash. 493, 53 Pac. 951; 
Dalgardno v. Barthrop, 40 Wash. 191, 
82 Pac. 285; Bartlett Estate Co. v. Fair- 
haven Land Co., 56 Wash. 437, 105 Pac. 
848; Black v. Suydam, 81 Wash. 279, 
142 Pac. 700, Ann. Cas. 1916D, 1113. 


Order of Offering for Sale: See Rem- 
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ington’s Digest, Mtg., § 209; Solicitors 
Loan & Trust Co. v. Washington etc. R 


Co., 11 Wash. 684, 40 Pac. 344; Stulb v. 


Ainslie, 14 Wash. 567, 45 Pac. 157. 


Effect of sale en masse by sheriff 
directed to sell separately parcels 
of land separately mortgaged, 15 
L. R. A. (N. 8.) 549. 


§ 1128. Sale of Whole—Application of Proceeds. 


If the mortgaged premises cannot be sold in parcels, the court shall 
order the whole to be sold, and the proceeds of the sale shall be applied 
first to the payment of the principal due, interest, and costs, and then 
to the residue secured by the mortgage and not due; and if the residue 
do not bear interest, a deduction shall be made therefrom by discounting 
the legal interest; and in all cases where the proceeds of the sale shall be 
more than sufficient to pay the amount due and costs, the surplus shall 
be paid to the mortgage debtor, his heirs and assigns. [L. 54, p. 208, 


§ 416; Cd. 81, § 617; 2 H. C., § 635.] 


Cited in 62 Wash. 419, 420; 67 Wash. 
581; 82 Wash. 63, 64. 


Confirmation: See Remington’s Digest, 
Mtg., §213; Parker v. Dacres, 1 Wash. 
19), 24 Pac. 192; Feek v. Brewer, 11 
Wash. 264, 39 Pac. 655; State ex rel. 
Steele v. Northwestern & Pac. Hypotheek 
Bank, 18 Wash. 118, 50 Pac. 1023; 
Brooks v. Lewis, 22 Wash. 192, 60 Pac. 
121; Terry v. Furth, 40 Wash. 493, 82 
Pac. 882; Hyde v. Heaton, 43 Wash. 433, 
86 Pac, 664: Vietzen v. Otis, 46 Wash. 
402, 90 Pac. 264; Johnson v. Bartlett, 50 
Wash. 114, 96 Pac. 833; Strand v. Grif- 
fith, 63 Wash. 334, 115 Pac. 512; Scan- 
dinavian-American State Bank v. Downs, 
76 Wash. 62, 135 Pac. 807. 


See, also, Bird v. Cox, 105 Wash. 51, 
177 Pac. 675. 


Persons Who may Question Validity: 
See Remington’s Digest, Mtg., § 215; 
Snipes v. Kelleher, 31 Wash. 386, 72 
Pac. 67. 


Opening or Vacating: See Remington's 
Digest, Mtg., § 216; Brooks v. Lewis, 22 
Wash. 192, 60 Pac. 121; Terry v. Furth, 
40 Wash. 493, 82 Pac. 882; Boyes v. 
Turk Min. Co., 56 Wash. 515, 106 Pac. 
475; Strand v. Griffith, 63 Wash. 334, 115 
Pac. 512. 


Property and Rights Passing by Sale: 
See Remington’s Digest, Mtg., 3217; 
Ryan v. Fergusson, 3 Wash. 356, 28 
Pac. 910; Merz v. Mehner, 67 Wash. 135, 
120 Pac. 893. 

Bona Fide Purchasers: See Remington’s 
Digest, Mtg., § 218; Jones v. Herrick, 35 
Wash. 434, 77 Pac. 798. 

Effect of Defects or Irregularities in 
Judgment, Decree, or Sale: See Reming- 
ton's Digest, Mtg., § 219; Smithson Land 
Co. v. Brautigam, 16 Wash. 1/4, 47 Pac. 


434; Investment Securities Co. v. Adams, 
37 Wash, 211, 79 Pac. 625; Sloane v. 
Lucas, 37 Wash. 348,79 Pac. 949: Thomas 
v. Scougale, 90 Wash. 162, 135 Pac. 
847, Ann. Cas. 1918C, 452. 


Effect of Reversal of Judgment or 
Decree: See Remington’s Digest, Mtg., 
§ 220; State ex rel. Manhattan Trust Co. 
v. Superior Court, 17 Wash. 380, 49 Pac. 
507; Hinehman v. Point Defiance R. Co., 
17 Wash. 399, 49 Pac. 1061. 


DISPOSITION OF PROCEEDS AND 
SURPLUS: See Remington’s Digest, Mtg., 
§§ 233—235. 


§ 233. Prior Liens and Encumbrances: 
Goetzinger v. Rosenfeld, 16 Wash. 392, 
47 Pac. 882, 38 L. R. A. 257; Wakefield 
v. Fish, 62 Wash. 564, 114 Pace. 180. 


Where a first mortgage was given on 
an undivided three-fourths of a quarter- 
section, a second mortgage upon the whole 
tract, the third mortgage upon an undi- 
vided one-fourth, and a fourth mortgage 
upon the whole tract, the third mortgage 
could not be satisfied out of the proceeds 
of the sale of the undivided one-fourth, 
because the second mortgage was a prior 
lien thereon, after satisfaction of the 
first mortgage: Watson v. Barnard, 105 
Wash. 536, 178 Pac. 477. 


§ 234. Application to Mortgage Debt: 
Smythe v. New England Loan ete. Co., 
12 Wash. 424, 41 Pac. 184; Naden v. 
Christopher, 62 Wash. 413, 113 Pac. 1116. 


§ 234-1. ——— Debts or Obligations Se- 
cured by Same Mortgage: Bradley Eng. 
& Mfg. Co. v. Heyburn, 56 Wash. 628, 
106 Pac. 170, 134 Am. St. Rep. 1127. 


§ 235. Right to Surplus: Soderberg v. 
King County, 15 Wash. 194, 45 Pac. 
785, 55 Am. St. Rep. 878, 33 L. R. A. 
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670; Moody v. Northwestern ete. Bank, 
20 Wash. 413, 55 Pac. 568; Kelso v. 
Russell, 33 Wash. 474, 74 Pac. 561. 


See, also, Watson v. Barnard, 105 
Wash. 536, 178 Pac. 477. 


Right to priority in distribution of 
proceeds of mortgaged property as 
between several notes secured by 
mortgage. Ann. Cas. 1914C, 143. 


Right of junior mortgagee as to sur- 
plus upon foreelosure under senior 
mortgage to which he was not a 
party. 20 L. R. A. (N. B.) 47. 

Right of mortgagor or owner of 
equity of redemption to maintain 
action for money had and re- 
ceived for zurplus received by 
mortgagee on sale of property. 44 
L. R. A. (N. S.) 1041. 


CHAPTER III. 
LIENS OF MECHANICS AND MATERIALMEN. 


§ 1129. Who may have Lien. 

Every person performing labor upon or furnishing material to be used 
in the construction, alteration or repair of ány mining claim, building, 
wharf, bridge, ditch, dyke, flume, tunnel, well, fence, machinery, railroad. 
street railway, wagon road, aqueduct to create hydraulic power or any 
other structure or who performs labor in any mine or mining claim or 
stone quarry, has a lien upon the same for the labor performed or 
material furnished by each, respectively, whether performed or furnished 
at the instance of the owner of the property subject to the lien or his 
agent; and every contractor, subcontractor, architect, builder or person 
having charge, of the construction, alteration or repair of any property 
subject to the lien as aforesaid, shall be held to be the agent of the owner 
for the purposes of the establishment of the lien created by this chapter: 
Provided, that whenever any railroad company shall contract with any 
person for the construction of its road, or any part thereof, such railroad 
company shall take from the person with whom such contract is made a 
good and sufficient bond, conditioned that such person shall pay all 
laborers, mechanics, and materialmen, and persons who supply such con- 
tractors with provisions, all just dues to such persons or to any person 
to whom any part of such work is given, incurred in carrying on such 
work, which bond shall be filed by such railroad company in the office 
of the county auditor in each county in which any part of such work is 
situated. And if any such railroad company shall fail to take such bond, 
such railroad company shall be liable to the persons herein mentioned to 
the full extent of all such debts so contracted by such contractor. [L. 93, 
p. 32, 8 1; L. 705, p. 229, §1.] 

For former, laws see: L. 54, pp. 392, 393; L. 60, pp. 286, 287: L. 63, pp. 418-420; 
L. 73, pp. 441-444; L. 77, p. 219; Cd. 81, §§ 1957-1971; L. 88, p. 131; 1 H. C. 
§§ 1663-1667. 

Cited in 11 Wash. 311; 13 Wash. 263; 
16 Wash. 139; 20 Wash. 410; 21 Wash. 


100 Wash. 176, 177; 102 Wash. 103, 109; 
105 Wash. 58. 


622; 27 Wash. 86, 322, 341; 36 Wash. 339, 
536, 537; 42 Wash. 293, 294, 296; 43 Wash. 
2; 44 Wash. 386; 45 Wash. 659; 52 Wash. 
562; 53 Wash. 232, 236; 59 Wash. 298, 
649; 62 Wash. 57; 63 Wash. 389; 66 Wash. 
363; 67 Wash. 610, 611; 68 Wash. 55; 71 
Wash. 474; 72 Wash. 439; 74 Wash. 94; 
75 Wash. 69; 77 Wash. 73, 306, 307; 87 
Wash. 367; 88 Wash. 653, 654; 90 Wash. 
228, 230—232; 94 Wash. 462; 99 Wash. 644; 


This act works a repeal of 1 Hill's 
Code, section 1671, which provides that 
should the owner of any land desire to 
prevent the lien from attaching, he may 
do so by giving notice in writing, posted 
in some conspicuous place upon said Jand 
or improvement, to the effect that he will 
not be responsible for said improvement: 
Stetson-Post Mill Co. v. Brown, 21 
Wash, 619, 09 Pac. 507, 75 Am. St. Rep. 
862. 
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Effect of Change or Repeal of Lien 
Laws: See Remington's Digest, Mech. 
Liens, 5 3; Seattle & Walla Walla R. Co. 
v. Ah Kow, 2 W. T. 36, 3 Pac. 188; Hop- 
kins v. Jamieson-Dixon Mill Co., 11 
Wash. 308, 39 Pac. 815. 


The title to laws of 1893, page 32, see- 
tion 1, An act creating and providing 
for the enforcement of liens for labor 
and material,’ is not sufficiently broad 
to include a clause rendering a railroad 
contractor liable for “provisions” fur- 
nished to him in the prosecution of the 
work, since “materials” as used in the 
lien laws, means something that becomes 
part of the finished structure: Armour 
& Co. v. Western Const. Co., 36 Wash. 
529, 78 Pac. 1106. 

RIGHT TO LIEN—SERVICES REN- 
DERED AND MATERIALS FUR- 
NISHED: See Remington’s Digest, Mech. 
Liens, §§ 15-1—19-1. 


Removal of Building: Sound Transfer 
Co. v. Phinney Realty & Inv. Co., 71 
Wash. 473, 128 Pac. 1047. 

Architects and Preparation of Plans 
and Specifications: Spaulding v. Burke, 
33 Wash. 679, 74 Pac. 829; Gould v. Me- 
Cormick, 75 Wash. 61, 134 Pac. 676, Ann. 
Cas. 1915A, 710, 47 L. R. A. (N. S.) 765; 
Lipscomb v. Exchange National Bank, 80 
Wash. 296, 141 Pac. 686. 


Materials Used, but not Incorporated 
in Work: Gilbert Hunt Co. v. Parry, 59 
Wash. 646, 110 Pac. 541, Ann. Cas. 
1912B, 225; Stimson Mill Co. v. Feigen- 
son Engineering Co., 100 Wash. 172, 170 
Pac. 573. 

Materials Prepared or Furnished, but 
not Used: Huttig Bros. Mfg. Co. v. 
Denny Hotel Co., 6 Wash. 122, 32 Pac. 
1073; Knudson-Jacob Co. v. Brandt, 44 
Wash. 68, 87 Pac. 43; Fuller & Co. v. 
Ryan, 44 Wash. 385, 87 Pac. 455; Crane 
Co. v. Farnandi3, 46 Wash. 436, 9) Pac. 
1134. 


Defective Materials: Childs Lumber & 
Mfg. Co. v. Page, 28 Wash. 128, 68 Pac. 
373; Yundt v. Schultz-Degginger Co., 62 
Wash. 308, 113 Pac. 760; Belknap Glass 
Co. v. Brown, 69 Wash. 127, 124 Pac. 390, 


Services or Materials for Particular 
Building or Work: Eisenbeis v. Wake- 
man, 3 Wash. 534, 28 Pac, 923; Whittier 
v. Puget Sound Loan ete. Co., 4 Wash. 
666, 30 Pac. 1094, 31 Am. St. Rep. 944; 
Knudson-Jacob Co. v. Brandt, 44 Wash. 
68, 87 Pac. 43; Little Bros. Mill Co. v. 
Baker, 57 Wash. 311, 106 Pac. 910, 135 
Am, St. Rep. 980. 

Transportation of Materials: Brace & 
Hergert Mill Co. v. Burbank, 87 Wash. 
356, 151 Pac. 803, Ann. Cas. 1917E, 739; 
Siler Mill Co. v. Nelson Co., 94 Wash. 
477, 162 Pac. 590; Stimson Mill Co. v. 
Feigenson Engineering Co., 100 Wash. 
172, 170 Pac. 573. 
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Reliance on Credit of Building: Sce 
Remington’s Digest, Mech. Liens, § 20; 
Heald v. Hodder, 5 Wash. 677, 32 Pace. 
728; Finlay v. Tagholm, 62 Wash. 341, 
113 Pac. 1083; Smith v. Hopper, 67 
Wash. 224, 121 Pac. 77; Lipscomb v. Ex- 
change National Bank, 80 Wash. 296, 141 
Pac. 686. 


AGREEMENT OR CONSENT OF 
OWNER: See Remington’s Digest, Mech. 
Liens, §§ 21—29. 


§ 21. Element of Lien in General: 
Fairhaven Land Co. v. Jordan, 5 Wash. 
729, 32 Pac. 729; Ward v. Thorndyke, 65 
Wash. 11, 117 Pac. 593. 


§ 22. Ownership or Possession of Land 
—Lessee or Other Tenant: Masow v. 
Fife, 10 Wash. 528, 39 Pac. 140; Kremer 
v. Walton, 11 Wash. 120, 39 Pae. 374, 48 
Am. St. Rep. 870; Dahlman v. Thomas, 
8 Wash. 653, 153 Pac. 1065; Prinz v. 
Second Street Theatre Co., 98 Wash. 149, 
167 Pac. 39. | 


§ 24. Necessity for Contract or Con- 
sent by Owner—Improvements by Lessee: 
Kremer v. Walton, 16 Wash. 139, 47 Paec. 
238; Sheehan v. Winehill, 18 Wash. 447, 
51 Pac. 1065; Stetson & Post Mill Co. v. 
Brown, 21 Wash. 619, 59 Pac. 507, 75 
Am. St. Rep. 862. 


§ 25. Authority to Contract or Con- 
sent—Husband or Wife: Cattel v. Fergus- 
son, 3 Wash. 541, 2S Pac. 750; Littell & 
Smythe Mfg. Co. v. Miller, 3 Wash. 480, 


28 Pac. 1035; Douthitt v. MacClusky, 11 


Wash. 601, 40 Pac. 186. 


§ 26. — Agent or Other Repre- 
sentative: Warren v. Quade, 3 Wash. 750, 
29 Pac. 827; Heald v. Hodder, 5 Wash. 
677, 32 Pac. 728; Northwest Bridge Co. 
v. Tacoma Shipbuilding Co., 36 Wash. 
333, 78 Pac. 996; Kremer v. Walton, 16 
Wash, 139, 47 Pac. 238; Seattle Lumber 
Co. v. Sweeney, 43 Wash. 1, 85 Pac. 677; 
Baker v. Yakima Valley Canal Co., 77 
Wash. 70, 137 Pac. 342; Nelson & 
Castrup v. Culver, 94 Wash. 548, 162 
Pac. 978; Stimson Mill Co. v. Feigenson 
Engineering Co., 100 Wash. 172, 170 Pac. 
573. 

§ 27. Form and Bequisites of Consent: 
Masow v. Fife, 10 Wash. 528, 39 Pac. 
140. 

§ 28. Estoppel: Spears v. Lawrence, 10 
Wash. 368, 38 Pac. 1049, 45 Am. St. 
Rep. 789; Bell v. Swalwell Land ete. Co., 
20 Wash. 602, 56 Pac. 401. 

§ 29. Notice or Protest by Owner to 
Prevent Lien: Cutter v. Striegel, 4 Wash. 
346, 30 Pac. 326; St. Paul & Tacoma 
Lumber Co. v. Bolton, 5 Wash. 763, 32 
Pac. 787; Stetson & Post Mill Co. v. 
Brown, 21 Wash. 619, 59 Pac. 507, 75 
Am. St. Rep. 862. 


OPERATION AND EFFECT— 
AMOUNT AND EXTENT OF LIEN: 
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Sce Remington’s Digest, 
$§ 66-1— 68-1. 

§ 66-1. Limitation to Amount Pay- 
able Under Contract — Subcontractors 
and Materialmen: Chavelle v. Island Gun 
Club, 77 Wash. 304, 137 Pac. 511. 

§ 67. Time of Accrual or Commence- 
ment—Delivery of Materials: Huttig 
Bros. Mfg. Co. v. Denny Hotel Co., 6 
Wash. 12, 32 Pac. 1073; Keene Guaranty 
Sav. Bank v. Lawrence, 32 Wash. 572, 73 
Pac. 68U. 


Mech. Liens, 


§ 68. Relation Back: Nason v. 
Northwestern Mill. & Power Co., 17 
Wash. 142, 49 Pac. 235; Bradley v. 


Donovan-Pattison Realty Co., 84 Wash. 
654, 147 Pac. 421. 

§ 68-1. Interest: Brace & Hergert Mill 
Co. v. Burbank, 87 Wash. 356, 151 Pac. 
803, Ann. Cas. 1917E, 739; Siler Mill 
Co. v. Nelson Co., 94 Wash. 477, 162 
Pac. 590. 

PERSONS ENTITLED IN GENERAL: 


See Remington's Digest, Mech. Liens, 
§§ 31—36. 
§ 31. Laborers and Other Unskilled 


Workmen: Vincent v. Snoquelmie Mill 
Co., 7 Wash. 566, 35 Pac. 396; Howe v. 
Myers, 94 Wash. 563, 162 Pac. 1090, L. 
R. A. 1917D, 349. 


§ 31-1. Materialmen—In General: Po- 
piella v. Zolawenski, 51 Wash. 39, 97 
Pac. 972. ` 

Foreign Corporations: See Huttig Bros. 
Mfg. Co. v. Denny Hotel Co., 6 Wash. 
122, 32 Pac. 1073. 

§ 32. Contractors—Services of Work- 
men: Hopkins v. Jamieson-Dixon Mill 
Co., 11 Wasb. 308, 39 Pac. 815; Powell v. 
Nolan, 27 Wash. 318, 67 Pac. 312, 68 
Pac. 389; Smyth v. Lance & Peters, 52 
Wash. 560, 100 Pac, 995; Heim v. El- 
liott, 66 Wash. 361, 119 Pac. 826. 


One who took a contract to repair a 
building at five dollars a day for his 
labor, and costs, and hired all the help 
and bought all the materials on his own 
credit, furnishes the labor and materials 
and is entitled to a lien therefor: Mc- 
Pherson v. Jarvis, 106 Wash. 486, 180 
Pac, 415. 

§ 33. Materials: Powell v. Nolan, 
27 Wash. 318, 67 Pac. 312. 

§ 34. Modification of Contract: 
Cochran v. Yoho, 34 Wash. 238, 75 Pac, 
1077; Jones v. Nelson, 61 Wash. 167, 
112 Pac. 88. 

§ 35: —— Bescission or Abandonment 
of Contract: Huetter v. Redhead, 31 
Wash, 320, 71 Pae. 1016; Cochran v. 
Yoho, 34 Wash. 238, 75 Pae. 1077. 

§ 36. Performance of Contract: 
Fairhaven Land Co. v. Jordan, 5 Wash. 
729, 32 Pac. 729; Washington Bridge Co. 
v. Land & River Imp. Co.. 12 Wash. 272, 
40 Pac. 982; Windham v. Independent 
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Tel. Co., 35 Wash. 166, 76 Pac. 946; 
Sweatt v. Hunt, 42 Wash. 96, 84 Pac. 1; 
Seattle Lumber Co. v. Sweeney, 43 Wash. 
1, 85 Pac. 677; United Iron Works v. 
Hosea, 81 Wash. 234, 142 Pac. 673; Evans 
v. Goist, 90 Wash. 100, 155 Pac. 780. 


WAIVER, DISCHARGE, RELEASE 
AND SATISFACTION: See Remington’s 
Digest, Mech. Liens, §§ 73—78. Assign- 
ment: Potvin v. Denny Hotel Co., 9 
Wash. 316, 37 Pac. 320, 38 Pac. 1092. 


§ 78-1. Taking or Transfer of Bill or 
Note: Ward v. Thorndyke, 65 Wash. 11, 
117 Pac. 593. 


§ 73-2. Implied Waiver in General: 
Smith v. Hopper, 67 Wash. 224, 121 Pac. 
77; Gray v. Hickey, 94 Wash. 370, 162 
Pac. 564; Siler Mill Co. v. Nelson Co., 
94 Wash. 477, 162 Pac. 590; Wroten v. 
Robbins, 103 Wash. 393, 174 Pac. 968. 

§74. Estoppel to Claim Lien: Pacific 
Mfg. Co. v. Brown, 8 Wash. 347, 36 Pac. 
273; Pacific Lumber & Timber Co. v. 
Dailey, 60 Wash. 566, 111 Pac. 869; 
Seattle Lumber Co. v. Cutler, 63 Wash. 
662, 116 Pac. 1. 


§ 75. Extinguishment or Loss Delay 
in Assertion or Enforcement of Lien: 
Pacific Mfg. Co. v. Brown, 8 Wash. 347, 
36 Pac. 273; Bellingham Bay Imp. Co. v. 
Fairhaven etc. R. Co., 17 Wash. 371, 49 
Pac. 514. 


§ 76. —— Release: Powell v. Nolan, 
27 Wash. 318, 67 Pac. 712, 68 Pac. 359; 
Seattle Lumber Co. v. Cutler, 63 Wash. 
662, 116 Pac. 1. 


§ 76-1. Payment of Debt in General: 
Hughes & Co. v. Flint, 61 Wash. 460, 
112 Pac. 633. 


§77. —— Part Payment and Applica- 
tion of Payments: Powell v. Nolan, 2/ 
Wash. 318, 67 Pac. 712, 68 Pac. 389; 
Spaulding v. Burke, 33 Wash. 679, 74 
Pac. 829; Hughes & Co. v. Flint, 61 
Wash. 469, 112 Pac. 633; Heim v. El- 
liott, 66 Wash. 361, 119 Pac. 826. 

§78. Payment to Contractors: Spokane 
Mfg. & Lumber Co. v. MeChesney, 1 
Wash. 609, 21 Pac. 198; Nelson & Castrup 
v. Culver, 94 Wash. 548, 162 Pae. 978. 


LIENS AND MORTGAGES—Liens on 


Railroads for Labor or Supplies: See 
Remington’s Digest, R. R., §23; Vin- 
cent v. Snoqualmie Mill Co., 7 Wash. 


566, 35 Pac. 396; Tsutakawa v. Kuma- 
moto, 53 Wash. 231, 101 Pac. 869, 102 
Pac. 766; Laidlaw v. Portland, an- 
couver ete. R. Co., 42 Wash. 292, 84 
Pac. 855; Holm v. Chicago, M. & P. S. 
R. Co., 59 Wash. 293, 109 Paec. 799. 

Foreclosure of Railroad Laien —Plead- 
ing: See Remington’s Digest, R. R., § 39; 
Tsutakawa v. Kumamoto, 53 Wash. 231, 
101 Pac. 869, 102 Pac. 766. 

Liability and Actions on Contractors 
Bond: See Remington's Digest, R. R, 
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$40; Du Pont De Nemours Powder Co. v. 
National Surety Co., 90 Wash. 227, 
155 Pac. 1050; Du Pont De Nemours 
Powder Co. v. National Surety Co., 94 
Wash. 461, 162 Pae. 866; Clarke v. Mur- 
phy, 99 Wash. 643, 170 Pac. 141; Dixon 
v. Parker, Moran & Parker, 102 Wash. 
101, 172 Pae. 856. 
For text treatment of “Mechanics’ 
Liens,” sce 18 R. C. L. 868. 
Who is “laborer” within statute giv- 
ing lien to laborers. Ann. Cas. 
1913B, 138; Ann. Cas. 1915D, 931. 


Who is “subcontractor” within me- 
chanic’s lien law. Ann. Cas. 1917C, 
801. 


Right of corporation to mechanic’s 
dien. 7 Ann. Cas. 430. 

Architect’s right to mechanic’s lien. 
9 Ann. Cas. 97; Ann. Cas. 1913A, 
275; Ann. Cas. 1915A, 714; 16 L. 
R. A. 600; 36 L. R. A. (N. 8.) 
354; L. R. A. 1915D, 204. 


Right to lien of renter of appliances, 
teams, etc., to contractor for use 


§ 1130. Land Subject to. 


LIENS OF MECHANICS AND MATERIALMEN. 


1130 


in erecting building or other work. 
15 Ann. Cas. 383. 


Enforeeability of a mechanic's lien 
against the property of a married 
woman for work performed or 
materials furnished under a con- 
tract made with her husband. 4 
A. L. B. 1025. 


Construction of word “materials” 
as used in lien statute for ma- 
terials furnished for railroad con- 
struction. 9 Ann. Cas. 309. 

Validity and effect of provision in 
contract against mechanics’ liens. 
13 A. L. R. 1065; 1 Ann. Cas. 954; 
Ann. Cas. 1913 E, 562; 3 L. R. A. 
(N. 8) 574. 

Tools and appliances used for con- 
struction work as materials for 
which lien may be had. Ann. Cas. 
1912A, 227; Ann. Cas. 1915 B. 966. 

Right to lien for transportation of 
materials to be used in connec- 
tion with improvement. Ann. Cas. 

1916E, 1030. 


The lot, tract or parcel of land upon which the improvement is made 
or the property is situated, subject to the lien ereated by section 1129, 
supra, or so much thereof as may be necessary to satisfy the lien and 
the judgment thereon, to be determined by the court on rendering judg— 
ment in a foreclosure of the lien, is also subject to the lien to the extent 
of the interest of the person or company, who in his or its own behalf, 
or who, through any of the persons designated in section 1129 to be agent 
of the owner or owners caused the performance of the labor, or the 


construction, alteration or repair of the property. 


L. 05, p. 230, § 2.] 


Cited in 80 Wash. 302; 87 Wash. 578; 
88 Wash. 655. 

PROPERTY, ESTATES AND RIGHTS 
SUBJECT TO LIEN: See Remington’s 
Digest, Mech. Liens, 35 5—7. 


Property Which may be Subject to 
Lien—In General: Quinby v. Slipper, 7 
Wash. 475, 35 Pac. 116, 38 Am. St. Rep. 
899. 


— . Public Buildings and Other Prop- 
erty: Maxon v. School District No. 34, 5 
Wash. 142, 31 Pac. 462, 32 Pac. 110. 
Homestead: Parsons v. Pearson, 
9 Wash. 48, 36 Pac. 974; Brace & Hergert 
Mill Co. v. Burbank, 87 Wash. 356, 151 
Pac. 803, Ann. Cas. 1917E, 739. 


Estate, Right or Interest Subject to 
Lien: See Remington’s Digest, Mech. 
Liens, §§ 8—10. 


In General: Front St. Cable R. Co. v. 
Johnson, 2 Wash. 112, 25 Pae. 1084, 11 
L. R. A. 693; Nelson v. Clerf, 4 Wash. 
405, 30 Pac. 716; Baker v. Sinclaire, 22 
Wash. 462, 61 Pac. 170; Cutler v. Keller, 


[L. 93, p. 33, §2; 


88 Wash. 334, 153 Pac. 15, 
1917C, 1116. 

See, also, Gile Investment Co. v. Fisher, 
104 Wash. 613, 177 Pae. 710. 
Leasehold: Cowie v. Ahrenstedt, 
1 Wash. 416, 25 Pac. 458; Miles Co. v. 
Gordon, 8 Wash. 442, 36 Pac. 265; Masow 
v. Fife, 10 Wash. 528, 39 Pac. 140; 
Kremer v. Walton, 11 Wash. 120; 39 Pae. 
374, 48 Am. St. Rep. 870; Housekeeper 
v. Livingstone, 48 Wash. 209, 93 Pac. 
217; Cornelius v. Washington Steam 
Laundry, 52 Wash. 272, 100 Pae. 727. 
Lien on Reversion of Landlord 
for Improvements by Tenant: Masow v. 
Fife, 10 Wash. 528, 39 Pac. 140; Stetson 
& Post Mill Co. v. Brown, 21 Wash. 619, 
59 Pae. 597, 75 Am. St. Rep. 862; House- 
keeper v. Livingstone, 48 Wash. 209, 
93 Pac. 217; Shaw v. Spencer, 57 Wash. 
587, 107 Pac. 383. 

Extent of Land Affected: See Reming- 
ton’s Digest, Mech. Liens, §§ 11—15. 


Separate Lots: Sly v. Palo Alto Gold 
Min. Co., 28 Wash. 485, 68 Pac. 871. 


L. R. A. 
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§ 12. — Necessity of Annexation or 
Benefit to Real Property: Kellogg v. Lit- 
tell & Smythe Mfg. Co., 1 Wash. 407, 25 
Pac. 461; Whittier v. Stetson & Post Mill 
Co., 6 Wash. 190, 33 Pac. 393, 36 Am. 
St. Rep. 149; Potvin v, Denny Hotel Co., 
37 Wash. 323, 79 Pac. 940. 


§13. — Particular Portions of Build- 
ing or Structure: Wright v. Cowie, 5 
Wash. 341, 31 Pac. 878; Stetson & Post 
Lumber Co. v. Sloane Co., 61 Wash. 180, 
112 Pac. 248. 


8 14. — Fixtures: Vendome Turkish 
Bath Co. v. Schettler, 2 Wash. 457, 27 
Pac. 76; Second Nat. Bank of Colfax v. 
Hatch, 24 Wash. 421, 64 Pac. 727; 
American Radiator Co. v. Pendleton, 62 
Wash. 56, 112 Pac. 1117; Mattocks v. 
3 0 R. Co., 94 Wash. 44, 162 

ac. 19. 


§ 15. Lien on Interest of Vendor for 
Improvements by Purchaser: St. Paul & 
Tacoma Lumber Co. v. Bolton, 5 Wash. 
763, 32 Pac. 787; Mentzer v. Peters, 6 
Wash. 540, 33 Pac. 1078; Iliff v. Fors- 
sell, 7 Wash. 225, 34 Pac. 928; Northwest 
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Bridge Co. v. Tacoma Shipbuilding Co., 
36 Wash. 333, 78 Pac. 996; Chavelle v. 
Island Gun Club, 77 Wash. 304, 137 Pac. 
511; Adams v. Dose, 87 Wash. 575, 152 
Pac. 9. 


Mechanic’s lien on realty for im- 
provements with consent but not at 
expense of the owner. 11 Ann. Cas. 
1082; 19 Ann, Cas, 734: Ann. Cas. 
1916C, 1133; Ann. Cas. 1918C, 1019. 

Homestead as subject to mechanic’s 
lien. Ann. Cas. 1917E, 747; 9 Ann. 
Oas. 12; L. R. A. 1918B, 818. 

Right to mechanic’s lien against 
charitable or religious institution. 
Ann. Oas. 1915D, 1145; 51 L. B A. 
(N. 8.) 161. 

Application of mechanics’ lien laws 
to railroads. 7 Ann. Cas. 269; 
Ann, Cas. 1913C, 95. 

Mechanics’ liens on leasehold estates. 
3 Ann. Cas. 1096; 14 Ann. Cas. 
1031. 


Statutes giving lien on “lot” or 
“tract.” 26 L. R. A. (N. B.) 836. 


§ 1181. Improvements at Request of Owner. 
Any person who, at the request of the owner of any real property, 


his agent, contractor or subcontractor, clears, grades, fills in or otherwise 
improves the same, or any street or road in front of, or adjoining the 
same, has a lien upon such real property for the labor performed, or the 


materials furnished for such purposes. 


Cited in 23 Wash. 570; 26 Wash. 15; 
29 Wash. 527; 51 Wash. 296; 71 Wash. 
475; 79 Wash. 169; 88 Wash. 378; 94 
Wash. 563. 


Liens and Preferences in General: Sce 
Remington’s Digest, Mast. & S. $18; 
Stringham v. Davis, 23 Wash. 568, 63 
Pac. 230; Young v. Borzone, 26 Wash. 


4, 66 Pac. 135, 421; Cook v. Washington- 


Oregon Corp., 84 Wash. 68, 146 Pac. 156, 
149 Pac. 325; Daugherty v. Gunther, 88 
Wash. 378, 153 Pac. 336; Williams v. 
Pacific Coast Casualty Co., 79 Wash. 164, 
140 Pac. 74, Ann. Cas. 19150, 678. 


A lien for labor in wrecking and re- 
moving an old building on à lot pre- 
paratory to the erection of a new build- 
ing cannot be claimed under this section: 


[L. 93, p. 33, §3.] 


Sound Transfer Co. v. Phinney Realty & 
Inv. Co., 71 Wash. 473, 128 Pac. 1047. 


One who clears land under a contract 
with the owner is entitled to a lien 
thereon, under this section: Stringham v. 
Davis, 23 Wash. 568, 63 Pac. 230. 

A claim for the rental of scrapers, due 
to the owner from a contractor who 
cleared and graded certain lots, is not 
one for “labor performed or materials 
furnished,” within this section: Hall v. 
Cowen, 51 Wash. 295, 98 Pac. 670. 


A lien for labor in clearing land 
attaches against a leasehold estate: Owen 
v. Casey, 48 Wash. 673, 94 Pac. 473. 


Statutes giving lien for improve- 
ments made by contract with or at 
request of owner. 23 L R. A. 
(N. 8.) 608; L. R. A. 1917D, 580. 


§ 1131-1. Liens on Orchards—Right to Lien. 
Any person or corporation who shall do or cause to be done any labor 


upon any orchard or orchard lands, in pruning, spraying, cultivating and 
caring for the same, at the request of the owner thereof, or his agent, 
shall have a lien upon such orchard and orchard lands for such work and 
labor so performed. [L. 17, p. 410, §1.] 
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§ 1131-2. Notice of Orchard Lien—Requisites. 


Any person or corporation claiming the benefit of this chapter, must 
within forty days after the close of such work or labor for each season 
during which such work and labor is done, file for record with the 
county auditor of the county in which said work and labor was performed 
and in which said land or part thereof is situated, a claim of lien which 
shall be in substance in accordance with the provisions of section 1134, 
so far as the same is applicable, which said claim of lien shall be verified 
as in said section provided, and such lien may be enforced in a eivil 
action in the same manner as near as may be, provided in section 1140. 
[L. 17, p. 410, § 2.] 


§ 1131-3. Limitation on Action—Costs and Attorney’s Fees. 

Any action to foreclose such claim of lien shall be brought within 
eight calendar months after the filing of such claim for lien as provided 
in section 1131-2 and in any such action brought to enforce such lien, 
the court shall allow as part of the costs the money paid for making, 


filing and recording such claim of hen and a reasonable attorney’s fee. 
[L. 17, p. 411, § 3.] 


§ 1132. Priority Over Subsequent Encumbrances. 


The liens created by this chapter are preferred to any lien, mortgage 
or other encumbrance which may attach subsequently to the time of the 
commencement of the performance of the labor, or the furnishing of the 
materials for which the right of lien is given by this chapter, and are also 
preferred to any lien, mortgage or other encumbrance which may have at- 
tached previously to that time, and which was not filed or recorded so as 
to create constructive notice of the same prior to that time, and of which 
the lien claimant had no notice. [L. 93, p. 33, § 4.] 


Cuap, IIT} 1132 


Cited in 17 Wash. 146; 20 Wash. 606; 
22 Wash. 466; 27 Wash. 338; 51 Wash. 35; 
66 Wash. 517; 84 Wash. 234, 657; 88 
Wash. 339; 94 Wash. 565; 97 Wash. 509, 
510; 98 Wash. 142; 104 Wash. 157. 

PRIORITY: See Remington’s Digest, 
Mech. Liens, §§ 69—72. 

§ 69. Mechanics’ Liens on Same Prop- 
erty: Seattle Lumber Co. v. Sweeney, 33 
Wash. 691, 74 Pac. 1001. 


§70. Liens and Encumbrances in (ten- 
eral: Alexander v. Hemrick, 4 Wash. 
727, 31 Pac. 2i. 

§71. Mortgages: Huttig Bros. Mfg. 
Co. v. Denny Hotel Co., 6 Wash. 122, 
32 Pac. 1073; Potvin v. Denny Hotel Co., 
9 Wash. 316, 37 Pac. 320, 38 Pac. 1002; 
Nason v. Northwestern Mill. & P. Co., 
17 Wash. 142, 49 Pac. 235; Home Sav. & 
L. Assn. v. Burton, 20 Wash. 688, 56 
Pac. 940; Stetson & Post Mill Co. v. 
Brown, 21 Wash. 619, 59 Pac. 507, 75 
Am. St. Rep. 862; Fitch v. Applegate, 24 
Wash. 25, 64 Pac. 147; Keene Guaranty 
Sav. Bank v. Lawrence, 32 Wash. 572, 
73 Pac. 680; Averill Mach. Co. v. All- 
britton, 51 Wash. 30, 97 Pae. 1082; 
Lipscomb v. Exchange National Bank, 80 


Wash. 296, 141 Pac. 686; Cutler v. Kel- 
ler, 88 Wash. 334, 153 Pac. 15, L. R. A. 
1917C, 1116; Zurfluh v. Hartman, 103 
Wash, 452, 174 Pac. 963. 

See, also, Andersonian Inv. Co. v. 
Jones, 104 Wash. 142, 176 Pac. 17; Gile 


Inv. Co. v. Fisher, 104 Wash. 613, 177 


Pac. 710. 


Where the contractor, at the time of 
entering into the contract, knew that a 
mortgage was to be given as a prior lien 
to raise money to pay for the work, the 
mortgage is prior to the claims of the 
contractor, although work was commenced 
before the mortgage was executed and 
filed, and i3 superior to claims for ma- 
terials furnished to the contractor long 
after the mortgage was made and re- 
corded: Jahn & Co. v. Mortgage Trust & 
ee Bank, 97 Wash. 504, 166 Pac. 

4. 


8 72. Vendors’ Liens: St. Paul & Ta- 
coma Lumber Co. v. Bolton, 5 Wash. 763, 
32 Pac. 787; Bell v. Swalwell Land ete. 
Co., 20 Wash. 602, 56 Pac. 401; Baker v. 
Sinclaire, 22 Wash. 462, 61 Pae. 170. 


Rights of zeller of fixtures, retaining 
title thereto or a lien thereon, as 
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against holder of mechanic’s lien. 
13 A. L. R. 459. 
Priority as between mortgage for 


future advances and mechanics’ 
liens. 5 A. L. R. 398. 


Priority as between mortgage of 
property and mecnanic’s lien there- 
on. Cas. 1916B, 634, 667, 
669, 672, 674. 


§ 1133. Prerequisites— Duplicate Statements to be Furnished. 

Every person, firm or corporation furnishing materials or supplies to 
be used in the construction, alteration or repair of any mining claim, build- 
ing, wharf, bridge, ditch, dike, flume, tunnel, well, fence, machinery, rail- 
road, street railway, wagon road, aqueduct to create hydraulic power or 
any other building, or any other structure, or mining claim or stone quarry, 
shall, not later than five (5) days after the date of the first delivery of 
such materials or supplies to any contractor or agent, deliver or mail to 
the owner or the reputed owner of the property, on, upon or about which 
such materials or supplies are to be used, a notice in Writing, stating in 
substance and effect that such person, firm or corporation has commenced 
to deliver materials and supplies for use thereon, with the name of the 
contractor or agent ordering the same, and that a lien may be claimed 
for all materials and supplies furnished by such person, firm or corporation 
for use thereon; and no further notice to the owner shall be necessary. 
No materialman’s lien shall be enforced unless the provisions of this act 
have been complied with. [L. 11, p. 


Cited in 59 Wash, 77, 84; 60 Wash. 540, 
588; 62 Wash. 343; 63 Wash. 390; 66 
Wash. 199, 363, 517, 672; 68 Wash. 54; 
69 Wash. 584, 585; 72 Wash. 122; 73 
Wash. 461, 647; 74 Wash. 254, 255; 
77 Wash. 74; 85 Wash. 605, 615; 86 Wash. 
192; 87 Wash. 367, 368; 94 Wash. 246, 
482; 100 Wash. 180; 106 Wash. 489; 111 
Wash. 632, 633. 


The term “agent” must be construed as 
meaning agent of the owner and not of 
the contractor and includes a lessee in 
possession under obligation to make the 
improvements, as agent of the owner: 
Hays v. Montesano Mill Co., 85 Wash. 
604, 148 Pae. 881. 

This section did not impliedly repeal 
the provisions of sections 1182, 1153, gov- 
erning the subject of mechanics’ liens on 
boats and vessels; repeals by implica- 
tion not being favored, and the later act 
not being a complete law on the sub- 
ject: Hewitt-Lea Lumber Co. v. Chesley, 
68 Wash. 53, 122 Pac. 993. 


Rem. & Bal. Code, section 1133, re- 
quiring notice of the furnishing of ma- 
terials for certain enumerated structures 
to be given to the owner, having been 
amended by Rem. 1915 Code, section 
1133, by omitting therefrom the words 
“steamer, vessel, boat,” it was the in- 
tention to dispense with the necessity of 
notice to owners of boats, and the same 
would therefore not come within the gen- 
eral terms “or any other building or any 
other structure,” contained in the amend- 
ing act: Siler Mill Co. v. Nelson Co., 94 
Wash. 477, 162 Pac. 590. 


376, §1. Cf. L. 09, p. 71 §1.] 


Duplicate Statements — N ecessity: See 
Remington's Digest, Mech. Liens, 3 40-1; 
Finlay v. Tagholm, 62 Wash. 341, 113 
Pac. 1083; Heim v. Elliott, 66 Wash. 361, 
119 Pac. 826; Seattle Lumber Co. v. 
Richardson & Elmer Co., 66 Wash. 671. 
120 Pac. 517; Johnson v. Heirgood, 72 
Wash. 120, 129 Pac. 909; Culbert v. Lind- 
vall, 73 Wash. 643, 132 Pac. 729. 


A duplicate statement of materials fur- 
nished for the construction of a build- 
ing, mailed June 6, 1911, in compliance 
with, and one day prior to the taking 
effect of Laws of 1911, page 376, section 
1, amending the law relating to duplicate 
statements was premature and ineffective 
for any purpose; since the amendatory 
act of 1911 was not retroactive: Walker 
v. Lanning, 74 Wash. 253, 133 Pac. 462. 


Materials Delivered to Owner: Rieflin 
v. Grafton, 63 Wash. 387, 115 Pac. 851; 
Architectural Decorating Co. v. Nicklason, 
66 Wash. 198, 119 Pac. 177; Hewitt- 
Lea Lumber Co. v. Sandell, 66 Wash. 515, 
119 Paec. 848; Hewitt-Lea Lumber Co. 
v. Chesley, 68 Wash. 53, 122 Pac. 993; 
Ringel v. Newman, 69 Wash. 583, 125 
Pac. 943; Spokane Valley Lumber & Box 
Co. v. Dawson, 94 Wash. 246, 161 Pac. 
1191. 

See, also, Miller v. Schober, 111 Wash. 
631, 191 Pac. 890. 


Sufficiency of Statement: Ringel v. 
Newman, 69 Wash. 583, 125 Pac. 943; 
Hallett v. Phillips, 73 Wash. 457, 132 
Pac. 51; Culbert v. Lindvall, 73 Wach. 
643, 132 Pac. 729; Ehrlich- Harrison Co. v. 
Cushman, 86 Wash. 190, 149 Pac. 708. 
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Sufficiency of Notice or Service: Fin- 
lay v. Tagholm, 60 Wash. 539, 111 Pac. 
782; Finlay v. Tagholm, 62 Wash. 341, 
113 Pac. 1083; Hillyard Lumber Co. v. 
Codd, 85 Wash. 612, 149 Pac. 30; Brace 
& Hergert Mill Co. v. Burbank, 87 
Wash, 356, 151 Pac. 803, Ann. Cas. 1917E, 
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129 Pac. 909; Hallett v. Phillips, 73 
Wash, 457, 132 Pac. 151. 

See, also, McPherson v. Jarvis, 106 
Wash. 486, 180 Pac. 415. 


Sufficiency of service of notice of 


lien on owner of premises. 16 
Ann. Cas. 355. 


739; Heim v. Elliott, 66 Wash. 361, 119 
Pac. 826; Seattle Lumber Co. v. Richard- 
son & Elmer Co., 66 Wash. 671, 120 Pac. 
517; Johnson v. Heirgood, 72 Wash. 129, 


Sufficiency of statement or notice 
naming owner or person against 
whose interest lien is claimed in 
caption, but not in body of instru- 
ment. 20 Ann, Cas. 1162. 


§ 1134. Requisites of Claim, Form, Time of Filing. 

No lien created by this chapter shall exist, and no action to enforce 
the same shall be maintained, unless within ninety days from the date of 
the cessation of the performance of such labor or of the furnishing of such 
materials, a claim for such lien shall be filed for record as hereinafter 
provided, in the office of the county auditor of the county in which the 
property, or some part thereof to be affected thereby, is situated. Such 
claim shall state. as nearly as may be, the time of the commencement and 
cessation of performing the labor, or furnishing the material, the name 
of such person who performed the labor, or furnished the material, the 
name of the person by whom the laborer was employed (if known) or to 
whom the material was furnished, a description of the property to be 
charged with the hen sufficient for identification, the name of the owner, 
or reputed owner if known, and if not known, that fact shall be men- 
tioned, the amount for which the lien is claimed, and shall be signed by 
the claimant, or by some person in his behalf, and be verified by the 
oath of the claimant, or some person in his behalf, to the effect that 
the affiant believes the claim to be just; in case the claim shall have been 
assigned the name of the assignee shall be stated; and such claim of len 
may be amended in case of action brought to foreclose the same, by order 
of the court, as pleadings may be, in so far as the interests of third parties 
shall not be affected by such amendment. A claim for lien substantially 
in the following form shall be sufficient :— 


, claimant, vs. 


Notice is hereby given that on the day (date of commencement 
of performing labor or furnishing material) at the request of —— 
commenced to perform labor (or to furnish material to be used) upon 
(here describe property subject to the lien) of which property the owner, 
or reputed owner, is (or if the owner or reputed owner is not known, 
insert the word ‘‘unknown’’), the performance of which labor (or the fur- 
nishing of which material) ceased on the day of that said labor 
performed (or material furnished) was of the value of dollars, for 
which labor (or material) the undersigned claims a lien upon the property 
herein described for the sum of dollars. (In case the claim has been 
assigned, add the words and —— is assignee of said claim,’’ or claims, 
if several are united.) 


—— —— Claimant. 
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State of Washington, 
County of 
„being sworn, says: I am the claimant (or attorney of the claimant) 
above named; I have heard the foregoing claim read and know the contents 
thereof, and believe the same to be Just. 


SS. 


day of ——. 


Subscribed and sworn to before me this 


Any number of claimants may join in the same claim for the purpose 
of filing the same and enforcing their liens, but in such case the amount 
claimed by each original lienor, respectively, shall be stated: Provided, 
it shall not be necessary to insert in the notice of claim of hen provided 
for by this chapter any itemized statement or bill of particulars of such 


claim. [L. 93, p. 34, §5.] 

Cited in 13 Wash. 263; 22 Wash. 144, 
188; 26 Wash. 22; 27 Wash. 341; 33 Wash. 
694; 40 Wash. 201; 42 Wash. 295, 298; 
48 Wash. 271; 52 Wash. 512; 58 Wash. 
637; 61 Wash. 182; 63 Wash. 389; 68 
Wash. 55; 72 Wash. 439; 87 Wash. 360, 
371; 90 Wash. 231; 92 Wash. 413, 416; 
94 Wash. 566; 96 Wash. 278; 102 Wash. 
111; 111 Wash. 567. 


Joint Notice by Distinct Claimants: See 
Remington’s Digest, Mech. Licns, § 42; 
Hopkins v. Jameson-Dixon Mill Co., 11 
Wash. 308, 39 Pac. 815. 

Time for Filing Claim or Statement: 
See Remington’s Digest, Mech. Liens, 
§ 43; Seattle & Walla Walla R. Co. v. 
Ah Kow, 2 W. T. 36, 3 Pac. 188; Hut- 
tig Bros. v. Denny Hotel Co., 6 Wash. 
122, 32 Pac. 1073; Pacific Mfg. Co. v. 
Brown, 8 Wash. 347, 36 Pac. 273; Wash- 
ington Bridge Co. v. Land & Imp. Co., 
12 Wash. 272, 40 Pac. 982; Seattle Lum- 
ber Co. v. Sweeney, 33 Wasn. 691, 74 
Pac. 1001; Ellsworth v. Layton, 37 Wash. 
340, 79 Pac. 947; Cascade Lumber Co. 
v. Actna Ind. Co., 56 Wash. 503, 106 
Pac. 158; Rieflin v. Grafton, 63 Wash. 
387, 115 Pac. 851 (overruling on rehear- 
ing, Id., 92 Wash. 411); McMullen & 
Co. v. Croft, 96 Wash. 275, 164 Pac. 930. 


Failure to file notice of lien upon a 
temporary structure is not excused by 
the uppointment of a receiver and a re- 
ecive.’s sale: Brown v. Hunt & Mottett, 
111 Wash. 564, 191 Pac. 860. 

Form and Contents of Claim or State- 
ment: See Remington's Digest, Mech. 
Liens, §§ 44—60. 

. In General: Johnston v. Harrington, 
5 Wash. 73, 31 Pac. 316. 

§ 45. —— Designation of Parties: In- 
stallment Bldg. & Loan Co. v. Went- 
worth, 1 Wash. 467, 25 Pac. 298; Littell 
v. Saulsberry, 40 Wash. 550, 82 Pac. 909; 
Chavelle v. Island Gun Club, 77 Wash. 
304, 137 Pac. 511. 


§ 46. Description of Property: 


Kellogg v. Littell & Smythe Mfg. Co., 1 
Wash. 407, 25 Pac. 461; Cowie v. Ahren- 
stedt, 1 Wash. 416, 25 Pac. 458; Warren 
v. Quade, 3 Wash. 750, 29 Pac. 827; 
Young v. Howell, 5 Wash. 239, 31 Pac 
629; Mount Tacoma Mfg. Co. v. Cultum, 
5 Wash. 294, 32 Pac. 95; Whittier v. 
Stetson & Post Mill Co., 6 Wash. 190, 33 
Pac. 393, 36 Am. St. Rep. 149; McHugh 
v. Slack, 11 Wash. 370, 39 Pac. 674; 
Griffith v. Maxwell, 20 Wash. 403, 55 
Pac. 571; Farrington v. Bushnell, 88 
Wash. 155, 152 Pac. 991. 


§ 47. Ownership or Possession of 
Property: Cutter v. Striegel, 4 Wash. 346, 
30 Pac. 326; Harrington v. Miller, 4 
Wash. 80S, 31 Pac. 325; Vincent v. Sno- 
qualmie Mill Co., 7 Wash. 566, 35 Pac. 
396; Collins v. Snoke, 9 Wash. 566, 38 
Pac. 161; Hopkins v. Jamieson-Dixon Mill 
Co., 11 Wash. 308, 39 Pac. 815; McHugh 
v. Slack, 11 Wash. 370, 39 Pae. 674; 
Seattle Lumber Co. v. Sweeney, 33 Wash. 
691, 74 Pac. 1001. 


§ 48. Property of Husbands and 
Wives: Sagmeister v. Foss, 4 Wash. 320, 
30 Pac. 80, 744; Parsons v. Pearson, 9 
Wash. 48, 36 Pac. 974; Collins v. Snoke, 
9 Wash. 566, 38 Pac. 161; Washington 
Rock Plaster Co. v. Johnson, 10 Wash. 
445, 39 Pac. 115; Bolster v. Stocks, 13 
Wash. 460, 43 Pac. 532, 534, 1999; Dout- 
hitt v. MacCulsky, 11 Wash. 601, 40 Pac. 
186; Powell v. Nolan, 2¢ Wash. 318, 67 
Pac. 712, 68 Pac. 389. 

§ 49. Description of Improve- 
ment: Merchant v. Humeston, 2 W. T. 
433, 7 Pac. 903; Tacoma Lumber & Mfg. 
Co. v. Wilson, 3 Wash. 786, 29 Pac. 829; 
Collins v. Snoke, 9 Wash. 566, 38 Pac. 
161; Peterman v. Milwaukee Brewing Co., 
11 Wash. 199, 39 Pac. 402. 


§ 50. —— Description of Services or 
Materials: Warren v. Quade, 3 Wash. 
750, 29 Pac. 827; Tacoma Lumber ete. Co. 
v. Wilson, 3 Wash. 786, 29 Pac. 829; 
Tacoma Lumber & Mfg. Co. v. Kennedy. 
4 Wash. 305, 30 Pac. 79; Fairhaven Land 
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Co. v. Jordan, 5 Wash, 729, 32 Pac. 729; 
Bolster v. Stocks, 13 Wash. 460, 43 Pac. 
532, 534, 1099. 


§51. —— Averments as to Use, or 
Furnishing for Use in Building: Fair- 
haven Land Co. v. Jordan, 5 Wash. 729, 
32 Pac. 729. 


§ 52. —— Statement as to Agreement 
Or Consent of Owner: Heald v. Hodder, 
5 Wash. 677, 32 Pac. 728; Young v. Bor- 
zone, 26 Wash. 4, 66 Pac. 135, 421. 

§ 53. Averment of Relation Be- 
tween Employer and Owner: Warren v. 
Quade, 3 Wash. 750, 29 Pac. §27; Tacoma 
Lumber etc. Co. v. Wilson, 3 Wash. 786, 
29 Pac. 829; Fairhaven Land Co. v. Jor- 
dan, 5 Wash. 729, 32 Pac. 729; Collins 
v. Snoke, 9 Wash. 566, 38 Pac. 161; 
Sautter v. McDonald, 12 Wash. 27, 40 
Pac. 418; Kremer v. Walton, 16 Wash. 
139, 47 Pac. 238; Northwest Bridge Co. 
v. Tacoma Shipbuilding Co., 36 Wash. 
333, 78 Pac. 996. 


§ 54. Designation of Employer or 
Contractor: Hopkins v. Jamieson-Dixon 
Mill Co., 11 Wash. 308, 39 Pac. 815; 


McHugh v. Slack, 11 Wash. 370, 39 Pac. 
674; Sautter v. McDonald, 12 Wash. 27, 
40 Pac. 418. 


§ 55. — Statement as to Terms of 
Contract: Gates v. Brown, 1 Wash. 470, 
25 Pac. 914; Warren v. Quade, 3 Wash. 
750, 29 Pac. 827; Tacoma Lumber & Mfg. 
Co. v. Kennedy, 4 Wash. 305, 30 Pac. 79; 
Tacoma Lumber & Mfg. Co. v. Wolff, 5 
Wash, 264, 31 Pac. 753, 32 Pac. 462; 
Fairhaven Land Co. v. Jordan, 5 Wash. 
729, 32 Pac. 729; Washington Mill Co. v. 
Craig, 7 Wash. 556, 35 Pac. 413; United 
States Sav. etc. Co. v. Jones, 9 Wash. 
434, 37 Pac. 666; Spears v. Lawrence, 
10 Wash. 368, 38 Pac. 1049, 45 Am. St. 
Rep. 789; Washington Rock Plaster Co. 
v. Johnson, 10 Wash. 445, 39 Pac. 115; 
Bolster v. Stocks, 13 Wash. 460, 43 Pac. 
532, 534, 1099; Hopkins v. Jamieson- 
Dixon Mill Co., 11 Wash. 308, 39 Pace. 
815; Greene v. Finnell, 22 Wash. 186, 
60 Pac. 144; Seattle Lumber Co. v. 
Sweeney, 33 Wash. 691, 74 Pac. 1001. 


§56. —— Setting Out or Annexing 
ag Mras v. Duff, 11 Wash. 36, 39 
ac. 267. 


§57. —— Statement as to Time of 
Rendering Services or Ma- 
terials: Johnston v. Harrington, 5 Wash. 
73, 31 Pac. 316. 


§ 58. Statement as to Amount 
Due or to Become Due: Fairhaven Land 
Co. v. Jordan, 5 Wash. 729, 32 Pac. 729. 


§ 59. Statement as to Credits and 
Offsets: Wheeler v. Port Blakely Mill Co., 
2 W. T. 71, 3 Pac. 635; Merchant v. 
Humeston, 2 W. T. 433, 7 Pac. 903; Gates 
v. Brown, 1 Wash. 470, 25 Pac. 914; 
Johnston v. Harrington, 5 Wash. 73, 31 
Pac. 316. 
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§ 60. Itemized Statement or Ac- 
count: Johnston v. Harrington, 5 Wash. 
73, 31 Pac. 316; United States Sav. ete. 
Co. v. Jones, 9 Wash. 434, 37 Pac. 666; 
Spears v. Lawrence, 10 Wash. 368, 38 
Pac. 1049, 45 Am. St. Rep. 789. 


Verification of Claim or Statement: See 
Remington’s Digest, Mech. Liens, § 61; 
Stetson & Post Mill Co. v. McDonald, 5 
Wash. 496, 32 Pac. 108; Gates v. Brown, 
1 Wash. 470, 25 Pac. 914; Johnston v. 
Harrington, 5 Wash. 73, 31 Pac. 316; 
Fairhaven Land Co. v. Jordan, 5 Wash. 
729, 32 Pac. 729; Huttig Bros. Mfg. Co. 
v. Denny Hotel Co., 6 Wash. 122, 32 
Pac, 1073; Sautter v. McDonald, 12 Wash. 
27, 40 Pac. 418; Cornelius v. Washington 
Steam Eaundry, 52 Wash. 272, 100 Pac. 
727; Brace & Hergert Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 Pac. 803, Ann. 
Cas. 1917E, 739. 


Notice and Enforcement of Liens 
by Servants: .See Remington’s Digest, 
Mast. & S., $20; Howey v. Bingham, 14 
Wash. 450, 44 Pac. S86; Fitch v. Apple- 


* 


gate, 24 Wash. 25, 64 Pac. 147; Young. 


v. Borzone, 26 Wash. 4, 66 Paec. 135, 421. 

Under section 1667 of the General Stat- 
utes it is unnecessary that the attorney 
verifying a mechanic's lien notice for a 
foreign corporation should be specially 
authorized by appointment and the ap- 
pointment filed in the office of the Secre- 
tary of State: Huttig Bros. Mfg. Co. v. 
Denny Hotel Co., 6 Wash. 122, 32 Pac. 
1073. 

Effect of Errors or Defects in Cluim or 
Statement: See Remington’s Digest, Mech. 
Liens, §§ 63, 64; Fairhaven Land Co. v. 
Jordan, 5 Wash. 729, 32 Pac. 729; Peter- 
man v. Milwaukee Brewing Co., 11 Wash. 
199, 39 Pac. 452; Hillman v. Donaldson, 
67 Wash. 410, 121 Pac. 866; Gould v. 
McCormick, 75 Wash. 61, 134 Pac. 676, 
Ann, Cas. 1915A, 710, 47 L. R. A. (N. S.) 
765. Inclusion of Nonlienable Items: 
Whittier v. Stetson & Post Mill Co., 6 
Wash. 190, 33 Pac. 393, 36 Am. St. Rep. 
149; Peterman v. Milwaukee Brewing Co., 
11 Wash. 199, 39 Pac. 452; Bolster v. 
Stocks, 13 Wash. 460, 43 Pae. 532, 534, 
1099; Powell v. Nolan, 27 Wash. 318, 67 
Pac, 312; Robinson v. Brooks, 31 Wash. 
60, 71 Pac. 721; Bellingham v. Linck, 53 
Wash. 208, 101 Pac. 843; Gilbert Hunt 
Co. v. Parry, 59 Wash. 646, 110 Pac. 
541, «ann. Cas. 19128, 225; Knibb v. 
Mortensen, 89 Wash. 595, 154 Pac. 1109. 


Effect of Filing Olatm or Statement: 
See Remington's Digest, Mech. Liens, 
§ 66; Potvin v. Wickersham, 15 Wash. 
646, 47 Pac. 25. 

Amendment of Claim or Statement: See 
Remington’s Digest, Mech. Liens, § 65; 
Stetson & Post Mill Co. v. McDonald, 
5 Wash. 496, 32 Pac. 108; Sullivan v. 
Treen, 13 Wash. 261, 43 Pac. 38; Brown 
v. Trimble, 48 Wash. 270, 93 Pac. 317; 
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Malfa v. Crisp, 52 Wash. 509, 100 Pac. 
1012; Stetson & Post Lumber Co. v. 
Sloane Co., 61 Wash. 180, 112 Pac. 248; 
Brace & Hergert Mill Co. v. Burbank, 
87 Wash. 356, 151 Pac. 803, Ann. Cas. 
1917E, 739; MeMullen & Co. v. Croft, 
92 Wash. 411, 159 Pac. 375 (overruled); 
McMullen & Co. v. Croft, 96 Wash. 275, 
164 Pac. 930; Canyon Lumber Co. v. 
Sexton, 93 Wash. 620, 161 Pac. 841. 


Effect of incorrect designation of 
owner of property in statement of 
claim for lien. 14 Ann. Cas. 689. 


§ 1135. Recording Claim. 
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Effect of mechanie's lien of filing 
claim for more than is due. Ann. 
Cas. 1914D, 878; 29 L. R. A. (N. 
8.) 306. 

Right to amend statement or notice 
of mechanic's lien. Ann. Cas. 
19154, 60. 

Extension of time for filing claim of 
lien by substitution of new ma- 
terials for those already furnished. 
Ann. Cas. 1912C, 217; 35 L. R A. 
(N. S.) 907. 


The county auditor must record the claims mentioned in this chapter 
in a book to be kept by him for that purpose, which record must be in- 
dexed as deeds and other conveyances are required by law to he in- 


dexed. [L. ’93, p. 35, §6.] 
Cited in 92 Wash. 413. 


Mode and Sufficiency of Filing or Rec- 


ord of Claim or Statement: See Reming- 


§ 1136. Assignment of Lien. 


ton’s Digest, Mech. Liens, § 62; Bolster 
v. Stocks, 13 Wash. 460, 43 Pac. 532, 
534, 1099. 


Any lien or right of lien created by law and the rights of action to re- 
cover therefor, shall be assignable so as to vest in the assignee all rights 
and remedies of the assignor, subject to all defenses thereto that might be 


made if such assignment had not been made. 


The assignment by the contractor of 
his claim against the owner will not de- 
prive him of the right to assert a lien 
upon the premises, when the assignment 
was given merely as security for in- 
debtedness. Potvin v. Denny Hotel Co., 
9 Wash. 316, 37 Pac. 320, 38 Pac. 1002. 


The lien given by statute (§ 1947, Code 
1881) is personal to the laborer; and 
where the laborer combines with his own 
claim one assigned him by another 
laborer, he loses all right to take benefit 
of foreclosure: Dexter, Horton & Co. v. 
Sparkman, 2 Wash. 165, 25 Pac. 1070. 


§ 1137. Segregation of Claims. 


L. 93, p. 35, §7.] 


Although the inchoate right of lien 
cannot be assigned, yet where the lien is 
perfected by the filing of notice thereof, 
the assignment of the claim will give the 
assignee the benefit of the _ securitv: 
Casey v. Ault, 4 Wash. 167, 29 Pac. 1048. 

The foregoing adjudications were made 
prior to the enactment of this section. 


Right of assignee of lienable claim to 
mechanic’s lien. 21 Ann. Oas. 962; 
Ann. Oas. 1915C, 1119. 


In every case in which one claim is filed against two or more separate 
pieces of property owned by the same person, or owned by two or more 
persons who jointly contracted for the labor or material for which the lien 
is claimed, the person filing such claim must designate in the claim the 
amount due him on each piece of property, otherwise the lien of such claim 


is postponed to other liens. 


The hen of such claim does not extend bevond 


the amount designated as against other creditors having liens upon either 


of such pieces of property. 


Cited in 27 Wash. 343; 33 Wash. 696. 


Filing One or More Claims Against 
Different Buildings: See Remington’s Di- 
gest, Mech. Liens, § 41; Wheeler, Osgood 
& Co. v. Ralph, 4 Wash. 617, 30 Pace. 
709; Sullivan v. Treen, 13 Wash. 261, 
43 Pac. 38; Powell v. Nolan, 27 Wash. 


q 


L. 93, p. 35, 8 8.] 


318, 67 Pac. 312; Seattle Lumber Co. v. 

Sweeney, 33 Wash. 691, 74 Pac. 1001: 

Sarginson v. Turner Investment Co., 69 
Wash. 234, 124 Pac. 379. 

Right to file single mechanic’s lien 

under entire contract against two 

Or more separate buildings on dif- 
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Cas. 1912C, 873; 30 L. R. A. (N. 
8.) 1219. 

Mechanic’s lien on zeparate buildings 
located on noncontiguous lots. 2 
Ann. Oas. 685. 


ferent lots in same ownership. 10 
A. L. R. 1026; 2 Ann. Cas. 685. 


Joint or separate liens on lots owned 
in severalty for improvements 
made under entire contract. Ann. 


§ 1138. Limitations of Actions. 


No lien created by this chapter binds the property subject to the lien 
for a longer period than eight calendar months after the claim has been 
filed unless an action be commenced in the proper court within that time 
to enforce such lien; or, if credit be given, then eight calendar months 
after the expiration of such credit; and in case such action be not prose- 
cuted to judgment within two years after the commencement thereof, the 
court, in its discretion, may dismiss the same for want of prosecution, and 
the dismissal of such action or a judgment rendered therein, that no lien 
exists, shall constitute a cancellation of the lien. [L.’93, p. 35, §9.] 


Cited in 27 Wash. 86, 346; 42 Wash. 
453, 454; 58 Wash. 638; 65 Wash. 394; 
90 Wash. 673, 675; 91 Wash. 510; 101 
Wash. 116, 118; 104 Wash. 617. 

Time to Sue, Limitations and Laches: 
See Remington’s Digest, Mech. Liens, 
§ 83; Peterson v. Dillon, 27 Wash. 78, 
67 Pac. 397; Powell v. Nolan, 27 Wash. 


109 Pac. 118; Davis v. Bartz, 65 Wash. 
395, 118 Pac. 334; City Sash & Door Co, 
v. Bunn, 90 Wash. 669, 156 Pac. 854, Ann. 
Cas. 1918B, 31. 

Where mechanics’ liens that were sub- 
sequent to a mortgage were foreclosed 
without making the mortgagee a party, 
he is not bound, and the liens expire if 


suit is not commenced within the eight 
months limited by Rem. Code, § 1138: 
Gile Investment Co. v. Fisher, 104 Wash. 
613, 177 Pac. 710. 


318, 67 Pac. 112, 68 Pac. 389; Service v. 
McMahon, 42 Wash. 452, 85 Pac. 33; 
Rees v. Wilson, 50 Wash. 339, 97 Pac. 
245; Lindley v. McGlauflin, 58 Wash. 636, 


§ 1139. Extent of Contractor’s Liability—Rights of Owner. 

The contractor shall be entitled to recover upon the claim filed by him 
only such amount as may be due him according to the ternis of his con- 
tract, after deducting all claims of other parties for labor performed and 
materials furnished; and in all cases where a claim shall be filed under this 
chapter for labor performed or materials furnished to any contractor, he 
shall defend any action brought thereupon at his own expense; and during 
the pendency of such action, the owner may withhold from the contractor 
the amount of money for which the claim is filed; and in case of judgment 
against the owner or his property, upon the lien, the owner shall be entitled 
to deduct from any amount due or to become due by him to the contractor, 
the amount of the judgment and costs, and if the amount of such judgment 
and costs shall exceed the amount due by him to the contractor or if the 
owner shall have settled with the contractors in full, he shall be entitled 
to recover back from the contractor the amount, including costs for which 
the lien is established in excess of any sum that may remain due from him 
to the contractor. [L. 93, p. 36, § 10.) 


Cited in 52 Wash. 562; 77 Wash. 306, 
309; 108 Wash. 87. 


§ 37. Subrogation to Lien of Principal 
Contractor: Huttig Bros. Mfg. Co. v. 
Denny Hotel Co., 6 Wash. 122, 32 Pac. 


SUBCONTRACTORS, AND CON- 1073: H 8 
TRACTORS’ WORKMEN AND MATE. 20 Wash. 688, 56 Pae. 940, Baker v 
RIALMEN: See Remington's Digest, Yakima Valley Canal Co., 77 Wash. 70, 


Mech. Liens, §§ 36-1—39. 


§ 36-1. Grounds and Requisites of Lien 
in General: Finlay v. Tagholm, 62 Wash. 
341, 113 Pac. 1083; Chavelle v. Izland 
Gun Club, 77 Wash. 304, 137 Pae. 511. 

Rem. Wash. Code Vol. I—47 737 


137 Pac. 342. 


§ 38. Default in Performance of Prin- 
cipal Contract: Huttig Bros. Mfg. Co. v. 
Denny Hotel Co., 6 Wash. 122, 32 Pac. 
1073. 
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§ 38-1. Performance of Subcontract: 
Ward v. Pantages, 73 Wash. 208, 131 
Pac. 642. 


§ 39. Payment to Principal Contractor: 
Spokane Mfg. & L. Co. v. McChesney, 
1 Wash. 609, 21 Pac. 198. 


§ 1140. Foreclosure—Parties. 

The liens provided by this chapter, for which claims have been filed, 
may be foreclosed and enforced by a civil action in the court having juris- 
diction; in any action brought to foreclose a lien, all persons who, prior to 
the commencement of such action, have legally filed claims of lens against 
the same property, or any part thereof shall be joined as parties, either 
plaintiff or defendant; and no person shall begin an action to foreclose a 
lien upon any property while a prior action begun to foreclose another lien 
on the same property is pending, but if not made a party plaintiff or de- 
fendant to such prior action, he may apply to the court to be joined as a 
party thereto, and his lien may be foreclosed in such action; and no action 
to foreclose a lien shall be dismissed at the instance of a plaintiff therein 
to the prejudice of another party to the suit who claims a lien. [L. 93, 
p. 36, §11.] 


Cited in 17 Wash. 147; 24 Wash. 30; 
27 Wash. 333; 37 Wash. 599; 65 Wash. 
401. 

ENFORCEMENT—Nature and Form of 
Remedy in General: See Remirgton’s Di- 
gest, Mech. Liens, §§ 79, 80; Kilroy v. 
Mitchell, 2 Wash. 407, 26 Pac. 860; 
Powell v. Nolan, 27 Wash. 318, 67 Pac. 
712, 68 Pac. 389; Siler Mill Co. v. Nelson 
Co., 94 Wash. 477, 162 Pac. 590; Har- 
rington v. Miller, 4 Wash. 808, 31 Pac. 
325. 

The pendency of a mortgage fore- 
closure will not prevent the commence- 
ment of an action to foreclose a me- 
chanic’s lien on the same property, since 
this section, providing that no person 
shall begin such an action “while a 
prior action begun to foreclose another 
lien on the same property is pending,” 
relates only to other mechanics’ liens: 
Nason v. Northwestern Milling & P. Co., 
17 Wash. 142, 49 Pac. 235. 

An action to foreclose a mechanic’s lien 
under this zection is an equitable action 
and a jury trial is not demandable: 
Powe:] v. Nolan, 27 Wash. 318, 67 Pae. 
712, 68 Pac. 389. 

Defenses: See Remington's 
Mech. Liens, 38 81, 82. 


This section is not a limitation upon 
the right of the owner to protect his 
property, and docs not require judgment 
upon a hen to entitle the owner to in- 
demnity: Simpson v. Sisters of Charity of 
the House of Providence, 108 Wash. 82, 
182 Pac. 937. 


nett v. Ewing, 39 Wash. 45, 80 Pac. 855; 
Rieflin v. Grafton, 63 Wash. 387, 115 
Pac. 851. 


Parties Plaintiff — Necessity of Join- 
ing.—Thi3z section requires the joinder 
of all lien claimants as parties plaintiff 
or defendant in any action for the fore- 
closure of their liens: Fitch v. Apple- 
gate, 24 Wash. 25, 64 Pac. 147. 


Parties Defendant—In General: See 
Remington’s Digest, Mech. Liens, § 84; 
Harrington v. Miller, 4 Wash. 808, 31 
Pac. 325; Wright v. Cowie, 5 Wash. 341, 
31 Pac. 878; Quinby v. Slipper, 7 Wash. 
475, 35 Pac. 116, 38 Am. St. Rep. 899; 
Rees v. Wilson, 50 Wash. 339, 97 Pac. 
245; Averill Mach. Co. v. Allbritton, 51 
Wash. 30, 97 Pac. 1082; Davia v. Bartz, 
65 Wash. 395, 118 Pac. 334; Brace & 
Hergert Mill Co. v. Burbank, 87 Wash. 
356, 151 Pac. 803, Ann. Cas. 1917E, 739: 
City Sash & Door Co. v. Bunn, 90 Wash. 
669, 156 Pac. 854, Ann. Cas. 1918B, 31. 


Husbands and Wives: See Rem- 
ington’s Digest, Mech. Liens, § 85; Littell 
& Smythe Mfg. Co. v. Miller, 3 Wash. 
489, 28 Pac. 1035; Sagmeister v. Foss, 4 
Wash. 320, 30 Pac. 80, 744; Harrington 
v. Johnson, 10 Wash. 542, 39 Pae. 141; 
Peterson v. Dillon, 27 Wash. 78, 67 Pac. 
397; Powell v. Nolan, 27 Wash. 318, 67 


Digest, 


In General: Pacific Mfg. Co. v. Brown, 
8 Wash. 347, 36 Pac. 273; Cornelius v. 
Waahington Steam Laundry, 52 Wash. 
272, 100 Pac. 727; Mondioh & Stewart 
v. American Building Co., 53 Wash. 584, 
145 Pac. 577. 

See, also, Schwager-Nettleton Mills v. 
Carstens, 106 Wash. 392, 180 Pac. 137. 


Setoff and Counterclaim: Cochran v. 
Yoho, 34 Wash. 238, 75 Pac. 1077; Bur- 


Pac. 712, 6S Pac. 389; Northwest Bridge 
Co. v. Tacoma Shipbuilding Co., 36 Wash. 


333, 78 Pac. 996; Rasgmusson v. Liming, 
50 Wash. 184, 96 Pac. 1044. 


Intervention, Addition or Substitution 
of Parties: See Remington's Digest, 
Mech. Liens, $ 86; Fairhaven Land Co. v. 
Jordan, 5 Wash. 729, 32 Pace. 729; 
Washington Rock Plaster Co. v. Johnson, 
10 Wash. 445, 39 Pac. 115; Nason v. 
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Northwestern Mill. & P. Co., 17 Wash. 
142, 49 Pac. 235; Powell v. Nolan, 27 
Wash. 318, 67 Pac. 712, 68 Pac. 389; 
Lavanway v. Cannon, 37 Wash. 593, 79 
Pac. 1117. 


Pleading: See Remington’s 
Mech. Liens, §§ 87—90. 


Complaint: Cutter v. Striegel, 4 Wash. 
346, 30 Pac. 326; Bolster v. Stocks, 13 
Wash. 460, 43 Pac. 532, 534, 1099; Griffith 
v. Maxwell, 20 Wash. 403, 55 Pac. 5713 
Powell v. Nolan, 27 Wash. 318, 67 Pac. 
712, 68 Pac. 389; Childs Lumber & Mfg. 
Co. v. Page, 28 Waah. 128, 68 Pac. 373; 
Seattle Lumber Co. v. Sweeney, 33 Wash. 
691, 74 Pae. 1001; Lee v. Kimball, 45 
Wash. 656, 88 Pac. 1121; Belknap Glass 
Co. v. Kelleher, 72 Wash. 529, 130 Pac. 
1123. 

§ 88. Answer: Cowie v. Ahren- 
stedt, 1 Wash. 416, 25 Pac. 458; Rourk v. 
Miller, 3 Wash. 73, 27 Pac. 1029; Burnett 
v. Ewing, 39 Wash. 45, 80 Pac. 855; 
Dickerman v. Reeder, 59 Wash. 409, 
109 Pac. 1060. 


§ 89. —— Cross-complaint: Powell v. 
Nolan, 27 Wash. 318, 67 Pac. 712, 68 
Pac. 389; Maher & Co. v. Farnandis, 70 
Wash. 250, 126 Pac. 542. 


§90. Issues, Proof and Variance: See 
Remington’s Digest, Mech. Liens, 8 90; 
Childs Lumber & Mfg. Co. v. Page, 28 
Wash. 128, 68 Pac. 373. 

EVIDENCE: See Remington’s 
Mech. Liens, §§ 91—94. 

§ 91. Presumptions and Burden of 
Proof: Peterson v. Dillon, 27 Wash. 78, 
67 Pace. 397; Pacific Lumber & Timber 
Co. v. Dailey, 60 Wash. 566, 111 Pac. 869. 

See, also, Pesha v. Pratt, 111 Wash. 
382, 191 Pac. 639. 

§ 92. —— Admissibility: Powell v. 
Nolan, 27 Wash. 318, 67 Pac. 72, 68 Pac. 
389. 

§ 93. —— Lien, Olaim or Statement 
and Record Thereof: Jewett v. Darlington, 


Digest, 


Digest, 


LIENS OF MECHANICS AND MATERIALMEN. 


1141 


1 W. T. 601; Wheeler, Osgood & Co. v. 
Ralph, 4 Wash. 617, 30 Pac. 709; Stetson 
& Post Mill Co. v. McDonald, 5 Wash. 
496, 32 Pac. 108; Greene v. Finnell, 22 
Wash. 186, 60 Pac. 144: Powell v. Nolan, 
27 Wash. 318, 67 Pac. 712, 68 Pac. 389. 


§ 94. — Weight and  Snfficiency: 
Seattle & Walla Walla R. Co. v. Ah 
Kow, 2 W. T. 36, 3 Pac. 188; Johnston 
v. Harrington, 5 Wash. 73, 31 Pac. 316; 
Heald v. Hodder, 5 Wash. 677, 32 Pac. 
728; Fairhaven Land Co. v. Jordan. 5 
Wash. 729, 32 Pac. 729; Griffith v. Max. 
well, 20 Wash. 403, 55 Pac. 571; Huetter 
v. Redhead, 31 Wash. 320, 71 Pac. 1016; 
Cochran v, Yoho, 34 Wash. 238, 75 Pac. 
1077; Cornelius v. Washington Steam 
Laundry, 52 Wash. 272, 100 Par. 727; 
Pacifie Lumber & Timber Co. v. Dailey, 
60 Wash. 566, 111 Pac. 869; Smith v. 
Hopper, 67 Wash. 224, 121 Pac. 77; Behne 
v. Stapish, 68 Wash. 204, 122 Pac. 1002; 
Johnson v. Heirgood, 72 Wash. 120, 129 
Pac. 909. 


Trial or Hearing: See Remington’s Di- 
gest, Mech. Liens, §§ 95—97. Conduct 
in general: Installment Bldg. & Loan Co. 
v. Wentworth, 1 Wash. 467, 25 Pac. 298; 
Vendome Turkish Bath Co. v. Schettler, 
2 Wash. 457, 27 Pac. 76; Wheeler, Os- 
good & Co. v. Ralph, 4 Wash. 617, 30 
Pac. 709; Peterson v. Dillon, 27 Wash. 
78, 67 Pac. 397; Powell v. Nolan, 27 
Wash. 318, 67 Pac. 712, 68 Pac. 389; 
Pacific Iron & Steel Works v. Goerig, 
55 Wash. 149, 104 Pac. 151. 

§96. —— Questions for Jury: John- 
ston v. Harrington, 5 Wash. 73, 31 Pac. 
316. 

§ 97. Verdict and Findings: Rie- 
= v. Grafton, 63 Wash. 387, 115 Pac. 
51. 

Necessary or proper parties to action 
to foreclose mechanic’s lien. Ann. 
Cas, 1918B, 3, 28, 31, 34, 41. 

Contractor as a necessary party to a 
bill to enforce a mechanic’s lien. 
33 L. R. A. (N. 8.) 69. 


§ 1141. Rank of Liens —Attorney's Fees. 

In every case in which different liens are elaimed against the same 
property, the court, in the judgment, must declare the rank of such lien or 
class of liens, which shall be in the following order :— 


1. All persons performing labor; 


2. All persons furnishing material; 


3. The subcontractors ; 
4. The original contractor. 


And the proceeds of the sale of the property must be applied to each 
lien or class of liens in the order of its rank; and personal judgment mav 
be rendered in an action brought to foreclose a lien. against any party 
personally liable for any debt for which the lien is claimed, and if the lien 
be established, the judgment shall provide for the enforcement thereof upon 


139 


1141 


LIENS AND THEIR ENFORCEMENT. 


[Tire VIII 


the property liable as in case of foreclosure of mortgages; and the amount 
realized by such enforcement of the lien shall be credited upon the proper 
personal judgment, and the deficiency, if any remaining unsatisfied, shall 
stand as a personal judgment, and may be collected by execution against 


the party lable therefor. 


The court may allow, as part of the costs of the 


action, the moneys paid for filing or recording the claim, and a reasonable 


attorney’s fee in the superior and supreme courts. 


Cited in 23 Wash. 570; 27 Wash. 341; 
81 Wash. 429; 33 Wash. 684; 40 Wash. 
553; 77 Wash. 257, 306, 309. 

Judgment or Decree: See Remington's 
Digest, Mech. Liens, §§ 98—100. In gen- 
eral: Douthitt v. MacCulsky, 11 Wash. 
601, 40 Pac. 186; Huetter v. Redhead, 31 
Wash. 320, 71 Pac. 1016; Friend v. 
Ralston, 35 Wash. 422, 77 Pac. 794; Argo 
Mfg. Co. v. Parker, 52 Wash. 100, 100 
Pac. 188; Cornelius v. Washington Steam 
Laundry, 52 Wash. 272, 100 Pac. 727; 
Maher & Co. v. Farnandis, 70 Wash. 250, 
126 Pac. 542; Adams v. Dose, 87 Wash. 
575, 152 Pac. 9; Brace & Hergert Mill 
Co. v. Burbank, 87 Wash. 356, 151 Pac. 
803, Ann. Cas. 1917E, 739. 

§99. Restraining Execution and En- 
forcement of Judgment in General: 
Quinby v. Slipper, 7 Wash. 475, 30 Pac. 
116, 38 Am. St. Rep. 899; Turner v. 
Bellingham Bay Lumber ete. Co., 9 Wash. 
484, 37 Pac. 674. 


§100. Sale—Mortgaged or Otherwise 
Encumbered Property: Stetson & Post 
Mill Co. v. Pacific Amusement Co., 37 
Wash. 335, 79 Pac. 935. 

Deficiency and Personal Liability: See 
Remington’s Digest, Mech. Liens, §§ 201— 
104. 


§101. Personal Liability on Failure to 
Establish Lien: Eisenbeis v. Wakeman, 3 
Wash. 534, 28 Pac. 923; Warren v. Quade, 
3 Wash. 750, 29 Pac. 827; Hildebrandt 
v. Savage, 4 Wash. 524, 30 Pac. 643, 32 
Pac. 109; Littell v. Miller, 8 Wash. 566, 
36 Pac. 492; Peterson v. Dillon, 27 Wash. 
78, 67 Pac. 397; Powell v. Nolan, 27 
Wash. 318, 67 Pac. 712, 68 Pac. 389; 
Robinson v. Brooks, 31 Wash. 60, 71 
Pac. 721; Spaulding v. Burke, 33 Wash. 
679, 74 Pac. 829; Service v. MeMahon, 
42 Wash. 452, 85 Pac. 33; Pacific Iron & 
Steel Works v. Goerig, 55 Wash. 149, 104 
Pae. 151; Hallett v. Phillips, 73 Wash. 
457, 132 Pac. 51; Mattocks v. Great 
Northern R. Co., 94 Wash. 44, 162 Pac. 
19; Grav v. Hickey, 94 Wash. 370, 162 
Pac. 564. 

§ 102. Personal Judgment Against 
Owner: Mentzer v. Peters, 6 Wash. 540, 
33 Pac. 1078; Spears v. Lawrence, 10 


Wash. 368, 38 Pac. 1049, 45 Am. St. Rep. . 


789; Brace & Hergert Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 Pac. 803, Ann. 
Cas. 1917E, 739. 


L. 93, p. 37, § 12.] 


§ 103. — Personal Judgment Against 
Contractor: Tacoma Lumber & Mfg. Co. 
v. Wolff, 7 Wash. 478, 35 Pac. 115, 755; 
Stetson & Post Mill Co. v. McDonald, 5 
Wash. 496, 32 Pac. 108. 


§ 104. —— Actions to Enforce Per- 
sonal Liability: Marks v. Pence, 31 
Wash. 426, 71 Pac. 1096. 


Fees and Costs: See Remington’s Di- 
gest, Mech. Liens, §§ 106, 107; Seattle 
& Walla Walla R. Co. v. Ah Kow, 2 
W. T. 36, 3 Pac. 185; Bolster v. Stocks, 
13 Wash. 460, 43 Pac. 532, 534, 1099; 
Griffith v. Maxwell, 20 Wash. 493, 55 
Pac. 571; Lavanway v. Cannon, 37 Wash. 
593, 79 Pac. 1117; Sweatt v. Hunt, 42 
Wash. 96, 84 Pac. 1; Little v. Souls- 
berry, 40 Wash. 550, 82 Pac. 909; Hughes 
& Co. v. Flint, 61 Wash. 460, 112 Pac. 
633. Amount and Reasonableness: Seattle 
& Walla Walla R. Co. v. Ah Kow, 2 W. 
T. 36, 3 Pac. 188; Wheeler, Osgood & Co. 
v. Ralph, 4 Wash. 617, 30 Pac. 709; 
Huttig Bros. Mfg. Co. v. Denny Hotel 
Co., 6 Wash. 122, 32 Pac. 1973; Greene 
v. Finnell, 22 Wash. 186, 60 Pac, 144; 
Littell v. Soulsberry, 40 Wash. 550, 82 
Pac. 909; Lee v. Kimball, 45 Wash. 656, 
88 Pac. 1121; Culbert v. Lindvall, 73 
Wash. 643, 132 Pac. 729. 


Review: Sce Remington’s Digest, Mech. 
Liens, § 105; Fox v. Nachtsheim, 3 Wash. 
684, 29 Pac, 140; Griffith v. Maxwell, 20 
Wash. 403, 55 Paec. 571; Hildebrandt v. 
Savage, 4 Wash. 524, 30 Pac. 643, 32 
Pac. 109; Wheeler, Osgood & Co. v. 
Ralph, 4 Wash. 617, 30 Pac. 709; Dear- 
born Foundry Co. v. Augustine, 5 Wash. 
67, 31 Pac. 327; Vincent v. Snoqualmie 
Mill Co., 7 Wash. 566, 35 Pac. 396; Littell 
v. Miller, 8 Wash. 566, 36 Pac. 492; 
Olzon v. Snake River Valley R. Co., 22 
Wash. 139, 60 Pac. 156; Greene v. Fin- 
nell, 22 Wash. 186, 60 Pac. 144; Peter- 
son v. Dillon, 27 Wash. 78, 67 Pac. 397; 
Lee v. Kimball, 45 Wash. 656, 88 Pac. 
1121; Cornelius v. Washington Steam 
Laundry, 52 Wash. 272, 100 Paec. 727; 
Morgan v. Chittenden Land Co., 92 Wash. 
364, 159 Pac. 129. 

Validity of statutory provision for 
attorney’s fees in proceeding to 
foreclose mechanic’s lien. 11 A. L. 
R. 906; 20 L. R. A. 565; L. R. A. 
1915 E, 947. 
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§ 1142. Personal Action. 


Nothing contained in this chapter shall be construed to impair or 
affect the right of any person to whom any debt may be due for labor 
performed or material furnished to maintain a personal action to recover 
such debt against the person liable therefor. [L. 93, p. 37, §13.] 


§ 1143. Lien not Discharged by Taking Note. 


The taking of a promissory note or other evidence of indebtedness 
for any labor performed or material furnished for which lien is created 
by law, shall not discharge the lien therefor, unless expressly received as 
payment and so specified therein. [L. 93, p. 37, § 14.] 
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Cited in 65 Wash. 14; 74 Wash. 88; 94 
Wash. 550. 


Where work is done on a building 
under an oral agreement that part cash 
and a note for the balance would be re- 
ceived in payment for the work, a me- 
chanic’s lien is waived if t was so spe- 
ecified in the note, under this section: 
Ward v. Thorndyke, 65 Wash. 11, 117 


Under this section, a lien for installing 
an elevator in a building is not waived 
by the taking of a promissory note under 
a contract which merely provided for 
payment “in terms of a promissory note” 
and which expressly reserved a lien 
“until final payment”: Llewellyn Iron 
Works v. Littlefield, 74 Wash. 86, 132 
Pac. 867, Ann. Cas. 1915A, 959. 


Pac, 593. 


§ 1144. Material Exempt from Attachment, etc., When. 


Whenever material shall have been furnished for use in the construc- 
tion, alteration or repair of property subject to a lien created by this chap- 
ter, such material shall not be subject to attachment, execution, or other 
legal process, to enforce any debt due by the purchaser of such material, 
except a debt due for the purchase money thereof, so long as in good faith 
the said material is about to be applied in the construction, alteration or 


repair of such property. 


The fact that a materialman, who has 
furnished building material to a con- 
tractor, has filed notice of lien against 
the owner of the building in which it is 
to be used, will not, when the lien claim 
has not been paid, vest the title to such 
material in the owner of the building so 
as to render it liable to execution on 
judgments against him: Potvin v. Wick- 
ersham, 15 Wash. 646, 47 Pac. 25. 


[L. 93, p. 37, 8 15.] 


Under 1 H. C., § 1675, exempting from 
execution material designed in good faith 
to be used in the construction of a build- 
ing, such material will be exempt, al- 
though the completion of the building 
has been delayed for a number of years 
pending litigation, and whether the ma- 
terial is to be used by the one engaged 
in the construction of the building at the 
time of its purchase or by one succeeding 
to his rights: Id. 


§ 1145. Community Interest, How Subjected. 

The claim of lien, when filed as required by this chapter, shall be notice 
to the husband or wife of the person who appears of record to be the owner 
of the property sought to be charged with the lien, and shall subject all 


the community interest of both husband and wife to said lien. 


p. 38, §16.] 


L. 93, 


§ 1146. When Land not Subject to Lien— Power of Court. 
When, for any reason the title or interest in the land, upon which the 


property subject to the lien is situated cannot be subjected to the lien, the 
court may order the sale and removal from the land of the property subject 
to the lien to satisfy the lien. [L. 93, p. 38, § 17.] 


Cited in 20 Wash. 605: 88 Wash. 339; 


Where a vendor of land who has given 
104 Wash. 618; 111 Wash. 566. 


an executory contract for its sale stands 
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by and sees materials furnished for im- 
provements made thereon by third parties 
in ignorance of his rights, under a lease 
of the premises by his vendee, he is 
estopped from claiming a forfeiture as 
to the improvements, and they may be 
removed and sold under this scction: Bell 
v. Swalwell Land, L. & T. Co., 20 Wash. 
602, 56 Pac. 401. 


§ 1147. Liberal Construction. 
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This section has application only to 
cases where the work or material was 
furnished at the instance of the owner 
of less than the fee, and not to liens 
placed by the owner of premises subject 
to prior mortgages: Gile Investment Co. 
v. Fisher, 104 Wash. 613, 177 Pac. 710. 


The provisions of law relating to liens created by this chapter, and 
all proceedings thereunder, shall be liberally construed with a view to effect 


their objects. [L. 93, p. 38, § 18.] 


Cited in 27 Wash. 338; 33 Wash. 695; 
52 Wash. 278, 512, 562; 58 Wash. 638; 
61 Wash. 182; 66 Wash. 363; 77 Wash. 
307, 309; 84 Wash. 657; 86 Wash. 193; 
92 Wash. 416; 96 Wash. 278. 


Liberal Construction of Lien Laws: 
Seattle Lumber Co. v. Sweeney, 33 Wash. 
691, 74 Pac. 1001; Smyth v. Lance & 
Peters, 52 Wash. 560, 100 Paec. 995; 
Lindley v. McGlauflin, 58 Wash. 636, 109 
Pac. 118; Chavelle v. Island Gun Club, 


§ 1148. Existing Rights Preserved. 


77 Wash. 304, 137 Pac. 511; Bradley v. 
Donovan-Pattison Realty Co., 84 Wash. 
654, 147 Pac. 421; Ehrlich-Harrison Co. 
v. Cushman, 86 Wash. 190, 149 Pac. 708; 
McMullen & Co. v. Croft, 92 Wash. 411, 
159 Pac. 375. 


Under this section all proceeding3 on 
the foreclosure of a mechanic’s hen are 
to be liberally construcd: Cornelius v. 
Washington Steam Laundry, 52 Wash. 
272, 100 Pac. 727. 


All rights acquired under any existing law of this state are hereby 
preserved, and all actions now pending shall be proceeded with under the 


law as it exists at the time this act shall take effect. 


Cited in 11 Wash. 311, 


[L. 93, p. 38, §19.] 


CHAPTER IV. 
LIENS OF EMPLOYEES. 


§ 1149. Laborer's Lien on Property, Franchises, etc. 


Every person performing labor for any person, company or corpora- 
tion, in the operation of any railway, canal or transportation company, or 
any water, mining or manufacturing company, sawmill, lumber or timber 
company, shall have a prior lien on the franchise, earnings, and on all the 
real and personal property of said person, company or corporation, which 
is used in the operation of its business, to the extent of the moneys due him 
from such person, company or corporation, operating said franchise or busi- 
ness, for labor performed within six months next preceding the filing of 
his ciaim therefor, as hereinafter provided; and no mortgage, deed of trust 
or conveyance shall defeat or take precedence over said lien. [L. 97, P. 99, 


§ 1. 


Liens on farm products, see infra, § 1188. 


Cited in 22 Wash. 512; 24 Wash. 32, 
598; 41 Wash. 113; 45 Wash. 649, 651; 71 
Wash. 229; 77 Wash. 75; 84 Wash. 69, 
72, 230, 232, 233, 234; 101 Wash. 115. 

A laborer engaged in cutting logs in 
the woods at a distance from a mill, 
paid by the thousand feet, 13 not an em- 
ployee of the mill or engaged in per- 
forming labor in its operation, within the 


74 


meaning of this section: Graham v. 
Gardner, 45 Wash. 648, 89 Pac. 171. 

The lien upon operating property of & 
mine is confined to the interests of lessee 
in possession and holding also undder @ 
conditional sales contract, where the 
lessee employed the lien claimants, none 
of whom performed labor for the owner 
and lessor: Cook v. Washington-Oxegon 
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Corp., 84 Wash. 68, 146 Pac. 156, 149 For text treatment of “Liens,” gen- 
Pac. 325. erally, see 17 B. O. L. 594. 

Lien of contractor for hired labor Who is “laborer” within statute giv- 
which in no wise changed the contract ing lien for labor performed. Ann, 
price or the relations between the em- Cas. 1913B, 138; 18 L. R. A. 305. 
ployer and the lienor: Blumauer v. Clock, Priority of employee's statutory lien 
24 Wash. 596, 64 Pac. 844, 85 Am. St. for wages. 10 Ann. Cas. 344. 
Rep. 966. l l Subrogation to laborer’s lien of per- 

Priorities: See Remington’s Digest, son advancing money to pay wages. 
Mast. & S., §19; Fitch v. Applegate, 10 Ann. Cas. 211. 


24 Wash. 25, 64 Pac. 147. 


§1150. Notice of Lien. 

No person shall be entitled to the lien given by the preceding section, 
unless he shall, within ninety days after he has ceased to perform labor for 
such person, company or corporation, file for record with the county 
auditor of the county in which said labor was performed, or in which is 
located the principal office of such person, company or corporation in this 
state, a notice of claim, containing a statement of his demand, after de- 
ducting all just credits and offsets, the name of the person, company or 
corporation, and the name of the person or persons employing claimant, 
if known, with the statement of the terms and conditions of his contract, 
if any, and the time he commenced the employment, and the date of his 
last service, and shall serve a copy thereof on said person, company or cor- 
poration within thirty days after the same is so filed for record. [L. 97, 
p. 56, § 2.] 


Cited in 45 Wash. 650; 71 Wash 227, the employer within thirty days after the 
229, 230; 84 Wash. 70, 230, 232; 101 Wash. same is filed for record, or the lien can- 
115. not be enforced: Heal v. Evans Creek 


Under this section, a copy of the notice Coal & Coke Co., 71 Wash. 225, 128 Pac. 
of a laborer’s lien must be served upon 11. 


§ 1151. Service of Notice. 
Service of notice, as herein required, may be made in the same manner 
as summons in civil actions. [L. 97, p. 56, 8 3.] 


Cited in 71 Wash. 229; 84 Wash. 230, 232. 


§ 1152. Foreclosure of Lien. 
Any such lien may be enforced within the same time and in the same 
manner as mechanics’ liens are foreclosed. [L. 97, p. 56, § 4.] 


Cited in 84 Wash. 230, 232; 101 Wash. 116. 


§ 1:33. How Claims are to be Paid by Receiver or Assignee. 

Whenever a receiver or assignee is appointed for any person, com- 
pany or corporation, the court shall require such receiver or assignee to 
pay all claims for which a hen could be filed under this chapter, before 
the payment of any other debts or claims, other than operating expenses. 
[L. 97, p. 56, § 5.] 


Cited in 71 Wash. 229; 84 Wash. 230, ings in state courts, and not to a trustee 
232; 101 Wesh. 117. in bankruptcy: McDermott v. Tolt Land 


This section applies only to proceed- Co., 101 Wash. 114, 172 Pac. 207. 
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CHAPTER V. 
LIENS ON CHATTELS. 


§ 1154. Lien on Chattels for Labor and Material. 


Every person, firm or corporation who shall have performed labor or 
furnished material in the construction or repair of any chattel at the re- 
quest of its owner, shall have a lien upon such chattel for such labor per- 
formed or material furnished, notwithstanding the fact that such chattel 
be surrendered to the owner thereof: Provided, however, that no such 
lien shall continue, after the delivery of such chattel to its owner, as 
against the rights of third persons who, prior to the filing of’the lien notice 
as hereinafter provided for, may have acquired the title to such chattel in 
good faith, for value and without actual notice of the lien. [L. 17, p. 229, 
§1. Cf. L. 05, p. 137, §1; L. 09, p. 626, §1.] 

Cited in 85 Wash. 238; 88 Wash. 111; it deems a surrender of possession à 


92 Wash. 216; 95 Wash. 642; 99 Wash. waiver of lien: Price v. Frankel, 1 W. T. 
586; 113 Wash. 518. 33. 


Section 1182, infra, was not repealed Lien upon automobile for repairs or 


storage. Ann. Cas. 1916A, 630; 


by implication by this act, 88 1154 to 
115742: Erickson v. Perica, 113 Wash. 
510, 194 Pac. 963. 

A plumber doing work upon a soda 
water fountain is not entitled to a lien 
under the provisions of Laws of 1905, 
page 137, section 1, giving a lien to 
blacksmiths, wagon-makers, machinists, 
and boiler-makers, expending labor on 
any chattel; as “machinist” does not in- 
clude a plumber: Modern Plumbing & 
Heating Co. v. American Soda Fountain 
Co., 57 Wash. 148, 106 Pac. 628, 135 Am. 
St. Rep. 975. 


L. R. A. 1918 D, 330. 


Common-law lien on personalty for 
Work performed thereon upon the 
owner's premises. 3 A. L. R. 862. 

Right to lien for repairs or other 
services under contract with pur- 
chaser under conditional sale. L. 
R. A. 1915D, 1141. i 

Assignability of lien for repairs. 
Ann. Cas. 1916A, 619. 

Improvement of personal property at 
bailee’s request as creating liabil- 
ity against bailor or property. 38 


The common law does not favor liens; L. R. A. (N. 8) 97. 


§ 1155. Notice of Lien on Chattel. 

In order to make such lien effectual the lien claimant shall, within 
sixty days from the date of delivery of such chattel to the owner, file in 
the office of the auditor of the county in which such chattel is kept, a lien 
notice, which notice shall state the name of the claimant, the name of the 
owner, a description of the chattel upon which the claimant has performed 
labor or furnished material, the amount for which a hen is claimed and the 
date upon which such expenditure of labor or material was completed, 
which notice shall be signed by the claimant or someone on his behalf, 
and may be in substantially the following form: 


Chattel Lien Notice. 


i 


9 
Claimant, 


against 


— ͤ——— 


? 
Owner. 


Notice is hereby given that 
description of chattel], owned by 


has and claims a lien upon [here insert 
for the sum of —— dollars, for and 
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on account of labor, skill and material expended upon said —— which was 
completed upon the day of , 19—. 


Claimant. 
[L. 17 p. 229, § 2. Cf. L. 05, p. 137, § 2.] 


Cited in 55 Wash. 150; 57 Wash. 148; Jamieson, 88 Wash. 109, 152 Pac. 679; 
59 Wash. 261; 88 Wash. 110, 111; 89 Barbour v. Hodge, 99 Wash. 578, 170 Paec. 
Wash. 503; 99 Wash. 582, 587. 115; Everett v. McCulloch, 102 Wash. 51, 


Proceedings to Perfect: See Reming- 172 Pac. 863: Young v. Borzone, 26 
ton’s Digest, Liens, §§5, 6; Campen v. Wash. 4, 66 Pac. 135, 421. 


§ 1156. Ownership—Priority of Lien. 

The liens created by this chapter are preferred to any lien, mortgage 
or other encumbrance which may attach subsequently to the time of the 
commencement of the performance of the labor, or the furnishing of the 
materials for which the right of lien is given by this chapter, and are also 
preferred to any lien, mortgage or other encumbrance which may have 
attached previously to that time, and which was not filed or recorded so 
as to create constructive notice of the same prior to that time, and of which 
the lien claimant has no notice. [L. 17, p. 230,§ 3. Cf. L. 05, p. 138, § 3.] 


Cited in 85 Wash. 238, 239; 92 Wash. 
216; 99 Wash. 585. 


A prior chattel mortgage is superior to 
the lien given by section 1154, and “any 
lien thereon” in this section refers to a 
reservation of title or lien in aid of own- 
ership, and not to a chattel mortgage; 
and in view of the subsequent act, sec- 
tion 3780, infra, reaffirming the standing 
of chattel mortgages under sections 


3779—3789, infra, which was not intended 
to be impliedly repealed by the chattel 
hen law: Rothweiler v. Winton Motor 
Car Co., 92 Wash. 215, 158 Pac. 737. 


When the vendor of an automobile 
was authorized to contract for the work, 
so as to create a lien upon it superior to 
the title of the vendee, under this section: 
Barbour v. Hodge, 99 Wash. 578, 170 
Pac. 115. 


§ 1157. Enforcement of Lien. 

The lien herein provided for may be enforced against all persons hav- 
ing a junior or subsequent interest in any such chattel, by notice and sale 
in the same manner that a chattel mortgage is foreclosed or by decree of 
any court in this state exercising original equity jurisdiction in the county 
wherein such chattel may be, in an action commenced within nine months 
after the filing of such lien notice, and if no such action shall be commenced 
within such time such lien shall cease. [L. 17, p. 230, §4. Cf. L. 05, 
p. 138, § 4.] | 

Cited in 88 Wash. 110; 89 Wash. £04; 99 Wash. 582, 587—589. 


§11&7a. Priority of Labor Over Material Liens—Personal Judgment—De- 
ficiency. 

In every case originating in or removed to a court of competent juris- 
diction. in which different liens are claimed against the same property, the 
court, in the judgment, must declare the rank of such lien or class of liens, 
which shall be in the following order: 


1. All persons performing labor; 
2. All persons furnishing material; 

And the proceeds of the sale of the property must be applied to each 
lien or class of liens in the order of its rank; and personal judgment may 
be rendered in an action brought to foreclose a lien, against any party per- 
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sonally liable for any debt for which the lien is claimed, and if the lien be 
established, the judgment shall provide for the enforcement thereof upon 
the property liable as in case of foreclosure of mortgages; and the amount 
realized by such enforcement of the lien shall be credited upon the proper 
personal judgment, and the deficiency, if any, remaining unsatisfied, shall 
stand as a personal judgment, and may be collected by execution against 
the party liable therefor. The court may allow, as part of the costs of the 
action, the moneys paid for filing or recording the claim, and a reasonable 
attorney’s fee in the action. [L, 17, p. 231, 8 5.] 


Cited in 113 Wash. 518, 


§ 1158. Filing of Notice. | 

Upon presentation of such lien notice to the auditor of any county, 
and the payment to him of fifteen cents, he shall file the same, and indorse 
thereon the time of the reception, the number thereof, and shall enter the 
same 1n a suitable book or file (but need not record the same). Such book or 
file shall have herewith an alphabetic index, in which the county auditor 
shall index such notice by noting the name of the owner, name of lien claim- 
ant, description of property, date of lien (which shall be the date upon 
which such expenditure of labor, skill or material was completed), date of 
filing and when released, the date of release. [L. 05, p. 138, 8 5.] 


Cited in 95 Wash. 642, 


CHAPTER VI. 
SECURITY FOR LABOR, ETC., ON PUBLIC WORKS. 


§ 1159. Contractors Bond—Filing. 

Whenever, any board, council, commission, trustees or body acting for 
the state or any county or municipality or any publie body shall contract 
with any person or corporation to do any work for the state, county or 
municipality, or other public body, city, town or district, such board, 
council, commission, trustees or body shall require the person or persons 
with whom such contract 1s made to make, execute and deliver to such 
board, council, commission, trustees or body a good and sufficient hond, 
with two or more sureties, or with a surety company as surety, conditioned 
that such person or persons shall faithfully perform all the provisions of 
such contract and pay all laborers, mechanics and subcontractors and 
materialmen, and al] persons who shall supply such person or persons, or 
subeontractors, with provisions and supplies for the carrying on of such 
Work, which bond shall be filed with the county auditor of the county 
where such work is performed or improvement made, except in cases of 
cities and towns, in which cases such bond shall be filed with the clerk 
or comptroller thereof, and any person or persons performing such services 
or furnishing material to any subeontractor shall have the same right 
under the provisions of such bond as if such work, services or material 
was furnished to the original contractor: Provided, however, that the 
provisions of this act shall not apply to any money loaned or advanced 
to any such contractor, subcontractor or other person in the performance 
of any such work. [L. 15, p. 61, 8 1. Cf. L. 09, p. 716, §1; L. ’88, p. 15, 
§1; 1H. C., § 2415; L. 97, p. 57, 8 1.] 
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Cited in 5 Wash. 145, 146, 586; 6 Wash. 
121; 7 Wash. 272, 280, 281, 283, 485; 8 
Wash. 328, 457; 9 Wash. 6, 429; 11 Wash. 
162, 476; 12 Wash. 120; 13 Wash. 392, 
560, 575; 19 Wash. 592, 627; 21 Wash. 
508; 22 Wash. 107; 28 Wash. 93; 29 Wash. 
527; 39 Wash. 556; 46 Wash. 435; 55 
Wash. 264; 56 Wash. 507; 60 Wash. 587; 
63 Wash. 684; 67 Wash. 602, 607, 612; 69 
Wash. 352; 71 Wash. 29; 72 Wash. 300, 
301, 304, 305, 570; 74 Wash. 92; 79 Wash. 
564; 81 Wash. 55, 136, 267; 82 Wash. 276, 
279, 283, 447, 448; 84 Wash. 545; 85 Wash. 
661, 662; 86 Wash. 181, 490, 491; 89 Wash. 
316, 405; 92 Wash. 53, 54; 93 Wash. 103; 
94 Wash. 77, 78; 95 Wash. 75, 248; 97 
Wash, 218; 99 Wash. 70, 424; 100 Wash. 
371; 101 Wash. 214; 102 Wash. 60, 61, 
105, 109; 104 Wash. 665, 667; 105 Wash. 
55, 59; 106 Wash. 263; 107 Wash. 75, 77; 
108 Wash. 541, 542; 112 Wash. 392. 


Constitution, article IX, section 2, pro- 
viding that “the entire revenue derived 
from the edmmon-schoo] fund and the 
state tax for common schools shall be 
exclusively applied to the support of the 
common schools,” is not violated by this 
section, requiring bonds to be taken by 
school districts as municipal corporations 
from contractors for payment of me- 
chanics, ete., as neither of these funds 
need be trenched upon to pay judgments 
against such districts, they having other 
resources: Pacifie Mfg. Co. v. School Dis- 
trict, 6 Wash. 121, 33 Pac. 68. 


The fact that the legislature in amend- 
ing this section added a proviso that the 
act shall not apply to money loaned or 
advanced does not show that it construed 
the former law to include such items: 
American Savings Bank & Trust Co. v. 
National Surety Co., 104 Wash. 663, 177 
Pac. 646. 


A person loaning money to a con- 
tractor on county highway work is not 
entitled to file a claim against the con- 
tractor’s bond conditioned in the exact 
language of this section, to pav... all 
persons supplying the contractor with 
provisions or supplies, “all just debts, 
dues and demands” incurred in the per- 
formance of the work; since the quoted 
words refer to the classes of persons 
namad, and do not include creditors or 
persons loaning money: American Savings 
Bank & Trust Co. v. National Surety 
Co., 104 Wash. 663, 177 Pac. 646. 

INDEMNITY AGAINST LIENS—In- 
demnity by Contractor to Owner in Gen- 
eral: See Remington's Digest, Mech. 
Liens, § 108; Powell v. Nolan, 27 Wash. 
318, 67 Pac. 712, 68 Pac. 389; Exposition 
Amusement Co. v. Empire State Surety 
Co., 49 Wash. 637, 96 Pac. 158. 


The vendor in a conditional sale3 con- 
tract of machinery sold to a contractor 
for a municipal power plant may pursue 
the property under the contract, and is 
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not restricted to a remedy by action upon 
the contractor’s bond, under this section: 
Allis-Chalmers Mfg. Co. v. Ellensbury, 
108 Wash. 533, 185 Pac. 811. 


Estoppel of Principal or Sureties to 
Claim Lien: See Remington’s Digest, 
Mech. Liens, §109; Spears v. Lawrence, 
10 Wash. 368, 38 Pac. 1049, 45 Am. St. 
Rep. 789; Morse v. Mansfield, 10 Wash. 
373, 38 Pac. 1050; Kent Lumber Co. v. 
Ward, 37 Wash. 60, 79 Pac. 485; Todd 
v. Fransvog, 44 Wash. 520, 87 Pac. 831. 

Contractors’ Bonds on Municipal Work 
—Necessity: See Remington’s Digest, 
Mun. Corp., § 156; Clough v. Spokane, 7 
Wash. 279, 34 Pac. 934; Sears v. Will- 
iams, 9 Wash. 428, 37 Pac. 665, 38 Pac. 
135, 39 Pac. 280; Fransioli v. Thompson, 
55 Wash. 259, 104 Pac. 278; Gate City 
Lumber Co. v. Montesano, 60 Wash. 586, 
111 Pac. 799; Hambach v. Ward, 69 
Wash, 351,125 Pac. 140; Dixon v. Parker, 
Moran & Parker, 102 Wash. 101, 172 
Pac. 806. 

An irrigation district is a municipal 
corporation, within the meaning of this 
section, since the words “other municipal 
corporation” were not used in any re- 
stricted sense, as defined by hard-and-fast 
rules, but to all publice corporations 
created by general law and exercising 
governmental functions: Brcwn Brothers v. 
Columbia Irr. Dist., 82 Wash. 274, 144 
Pac. 7TH. 


This section is applicable to contracts 
by a county for road improvements, under 
page 301, although the 
county may be liable for only one-third 
of the cost of constructing the road, and 
the balance of cost is assessable against 
abutting property: Rounds v. Whatcom 
County, 22 Wash. 106, 60 Pac. 139. 
Requisites and Validity: See Rem- 
ington’s Digest, Mun. Corp., § 157; Ihrig v. 
Scott, 5 Wash, 584, 32 Pac. 466; Wads- 
worth v. School District, 7 Wash. 485, 35 
Pac. 371; De Mattos v. Jordan, 15 Wash. 
378, 46 Pac. 402; Baum v. Whatcom 
Count, 19 Wash. 626, 54 Pac. 29; Spokane 
& Idaho Lumber Co. v. Loy, 21 Wash. 501, 
58 Pac. 672, 60 Pac. 1119; Pacific Bridge 
Co. v. United States Fidelity Co., 33 
Wash. 47, 73 Pac. 772; Huggins v. Suth- 
erland, 39 Wash. 552, 82 Pac. 112; Yost 
v. Empire State Surety Co., 69 Wash. 
397, 125 Pac. 167; Hurley-Mason Co. v. 
American Bonding Co., 79 Wash. 564, 140 
Pac. 575. 


Persons Secured: See Remington’s 
Digest, Mun. Corp., $ 158; Ihrig v. Scott, 
5 Wash. 584, 32 Pac. 466; Sears v. Will- 
iams, 9 Wash. 428, 37 Pac. 665, 38 Pac. 
135, 39 Pac. 280; Schmidt v. North 
Yakima, 12 Wash. 121, 40 Pac. 790; 
Gilmore v. Westerman, 13 Wash. 390, 43 
Pac. 345; Moody v. Westerman, 13 Wash. 
709, 43 Pac. 347; National Lumber & 
Box Co. v. Title Guaranty & Surety Co., 
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85 Wash. 660, 149 Pac. 16; Title Guar- 
anty & Surety Co. v. First National 
Bank, 94 Wash. 55, 162 Pac. 23; United 
States Rubber Co. v. American Bonding 
Co., 56 Wash. 180, 149 Pac. 706, L. R. A. 
1915F, 951; National Market Co. v. 
Maryland Casualty Co., 100 Wash. 370, 
170 Pac. 1009. 


See, also, Western Hdw. & Metal Co. 
v. Marvland Casualty Co., 105 Wash. 54, 
177 Pac. 703, 181 Pac. 700. 


The creditors of a subcontractor on 
state work cannot maintain an action 
upon his bond, not required by any stat- 
ute, but given to the principal contractor 
to secure performance of the _ subcon- 
tract, since there is no privity between 
the parties to the action; even though 
such bond was conditioned, in part, in the 
language of this section, following the 
language of the principal contractor’s 
bond to the state: Spokane Merchants’ 
Assn. v. Pacific Surety Co., 86 Wash. 
489, 150 Pac. 1054. 


A bond under this section covers fuel 
for steam shovel used in excavating; also 
the services performed by teams with 
drivers furnished to the contractor, to- 
gether with hay and grain to feed the 
horses: National Surety Co. v. Bratnober 
Lumber Co., 67 Wash. 601, 122 Pac. 337. 


Moneys loaned to a state contractor for 
the purpose of, and actually used for, the 
payment of labor performed and materials 
furnished for the construction of a state 
bridge, for which the aurety on the con- 
tractor’s bond would have been liable, 
are debts and demands secured by the 
bond, for which notice of claim against 
the bond may be filed under this section: 
Title Guaranty & Surety Co. v. Coffman, 
Dobson & Co., 97 Wash. 211, 166 Pac. 
620. 


Liabilities on Contractors’ Bonds—In 
General: Sce Remington's Digest, Mech. 
Liens, § 110; Stetson & Post Mill Co. v. 
McDonald, 5 Wash. 496, 32 Pac. 108; 
Sheard v. United States Fidelity & Guar- 
anty Co., 58 Wash. 29, 107 Paec. 1024, 
199 Pac. 276; Crane Co. v. United States 
Fid. & Guar. Co., 74 Wash. 91, 132 Pace. 
872. 

Sigeties cannot escape liability from 
the fact that the bond was not signed by 
the contractor, when it has been delivered 
by him to, and accepted by, the other 
contracting party with the knowledge 
and consent of the sureties: Eureka 
Sandstone Co. v. Long, 11 Wash, 161, 39 
Pac. 446. 


A bond given under the provisions of 
an act for the protection of those furnish- 
ing labor and materials to a contractor 
upon publice improvements, is an official 
bond: Ihrig v. Scott, 13 Wash. 559, 43 
Pac. 633. 

A contractor’s bond, reciting that it is 
given in compliance with the statute re- 


LIENS AND THEIR ENFORCEMENT. 


[Tire VIII 


quiring bonds for the benefit of specified 
persons, must be held to be intended as a 
statutory bond, and not an agreemen. 
making the surety a joint principal with 
the contractor on city work without right 
to the defenses of a surety: Pasco V. 
Pacific Coast Casualty Co., 101 Wash. 
496, 172 Pac. 566. 


A bond given to secure the faithful 
performance of a contrect to furnish all 
labor and material for an improvement 
guarantees payment of a subcontractor 
doing work on the job for which the 
subcontractor had a lien, although the 
contract did not expressly provide for a 
bond to secure performance: Island Gun 
Club v. National Sur. Co., 101 Wash. 159, 
172 Pac. 209. 


The surety, when liable for the amount 
of the contract price which was paid to 
it upon a dispute arising, and which it 
paid to the contractor, after notice that 
a subcontractor had not been paid and 
had a claim for a lien exceeding the sum 
paid over: Island Gun Club v. National 
Sur. Co., 101 Wash. 185, 172 Pac. 209. 


Liabilities of Sureties on Muni- 
cipal Work: See Remington’s Digest, Mun. 
Corp., $ 159; Baum v. Whatcom County, 
19 Wash. 626, 54 Pac. 29; Spokane & 
Idaho Lumber Co. v. Boyd, 28 Wash. 90, 
68 Pac. 337; Spokane v. Costello, ə! 
Wash. 183, 106 Pac. 764; Gate City Lum- 
ber Co. v. Montesano, 60 Wash. 586, 111 
Pac, 799; Kongsbach v. Casey, 66 Wash. 
643, 120 Pac. 108; Gate City Lumber Co. 
v. Montesano, 67 Wash. 594, 122 Pace. 
26; Brown Brothers v. Columbia Iłr. 


Guaranty & Surety Co., 72 Wash. 830), 
130 Pac. 345; Mitchell v. Berlin- MetF 
Co., 91 Wash. 582, 158 Pac, 264; Van 
Doren Roofing & Cornice Co. v. Guardian 
Casualty & Guaranty Co.. 99 Wash. 68, 
168 Pac. 1124. 


The amount due from a surety on 4 
contractor’s bond under this section draw? 
interest at eight per cent, where #0 Pro 
vided in the contract evidencing the debt 
secured by the bond, as the interest W39 
a legal part of the debt: Puget Sound 
State Bank v. Gallucci, 82 Wash. 445, 144 
Pac. 698, Ann. Cas. 1916A, 767. 


Liabilities on Contractors’ Bones on 
County Work: See Remington’s Digest. 
Counties, § 46; Wallace v. Skagit County, 
8 Wash. 457, 36 Pac. 252; Gilmœrre . 
Westerman, 13 Wash. 390, 43 Pae 31: 
Baum v. Whatcom County, 19 Washa . 620, 
54 Paec. 29; Cascade Lumber & S Jingle 
Co. v. Wright, 99 Wash. 421, 169 Pac. 
§33: Aberdeen State Bank v. Sp kane 
Paving & Constr. Co., 102 Washes. 68. 
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172 Pac. 827; King County v. Guardian 
Casualty & Guaranty Co., 103 Wash. 509, 
175 Pac. 166. 


See, also, Highways—Contractor’s bonds 
—Reserve fund—Rights of creditors and 
sureties: Denham v. Pioneer Sand & 
Gravel Co., 104 Wash. 357, 176 Pac. 333. 


Contractors’ bonds — “Statutes” — 
Money loaned: American Sav. Bank & 
Trust Co. v. National Surety Co., 104 
Wash. 663, 177 Pac. 646. 

Contractor’s bonds — Notice — 
Waiver: Cascade Construction Co. v. Sno- 
homish County, 105 Wash. 484, 178 Pac. 
470. 


Contractor’s bonds—Notice of claim 
—Sufficiency: Bishop v. Ryan Construc- 
tion Co., 106 Wash. 254, 180 Pae. 126. 
Payment—Application: Bishop v. 
Ryan Construction Co., 106 Wash. 254, 
180 Pac. 126. 


Labor — Notice of furnishing — 
Statutes—Liability—Reasonable value of 
service: Bishop v. Ryan Construction Co., 
106 Wash. 254, 180 Pac. 126. 


Contractor’s bonds — Actions — 
Claims—Payment to contractor—Liability 
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of surety: Lewis County v. Aetna Ac- 
cident & Liability Co., 111 Wash. 333. 
191 Pac. 146. 


Contractors’ Bonds on School Work: 
See Remington’s Digest, Schools, § 28; 
Pacific Mfg. Co. v. School District, 6 
Wash. 121, 33 Pac. 68; Ihrig v. Scott, 
5 Wash. 584, 32 Pac. 466; Wadsworth v. 
School District, 7 Wash. 485, 35 Pac. 371; 
Puget Sound Brick ete. Co. v. School Dis- 
trict, 12 Wash. 118, 40 Pac. 608; Price 
v. Scott, 13 Wash. 574, 43 Pac. 634; 
Crane Co. v. Aetna Ind. Co., 43 Wash. 
516, 86 Pac. 849; Washington Monumental 
& Cut Stone Co. v. Murphy, 81 Wash. 
266, 142 Pac. 665; School District No. 75 
of Pierce County v. Qualls, 95 Wash. 247, 
163 Pac. 761. 


Nature of labor or materials which 
will support an action upon a con- 
tractor’s bond. 43 L. B. A. (N. 8.) 
162; L. B. A. 1915F, 951. 


Contractor’s bond for the payment of 
claims for labor and material as a 
contract of indemnity against lia- 
bility or against loss. L. R. A. 
1918D, 1074. 


§ 1159-1. Notice to Contractor—Condition Precedent to Action. 
Every person, firm or corporation furnishing materials, supplies or 


provisions to be used in the construction, performance, carrying on, prose- 
cution or doing of any work for the state, or any county, city, town, 
district, municipality or other publie body, shall, not later than ten days 
after the date of the first delivery of such materials, supplies or provisions 
to any subcontractor or agent of any person, firm or corporation having 
a subcontract for the construction, performance, carrying on, prosecution 
or doing of such work, deliver or mail to the contractor a notice in writ- 
ing stating in substance and effect that such person, firm or corporation 
has commenced to deliver materials, supplies or provisions for use thereon, 
with the name of the subcontractor or agent ordering or to whom the 
same is furnished and that such contractor and his bond will be held for 
the payment of the same, and no suit or action shall be maintained in 
any court against the contractor or his bond to recover for such material, 
supplies or provisions or any part thereof unless the provisions of this 
act have been complied with. [L. 15, p. 525, § 1.] } 


Duplicate statements to contractor, see supra, § 1133. 


Cited in 99 Wash. 425; 104 Wash. 358; 
105 Wash. 56, 254, 488, 490; 106 Wash. 
265. 

Actual knowledge on the part of the 


contractor on county work that materials. 


are being furnished does not dispense 
with the necessity of notice under this 
section: Cascade Lumber & Shingle Co. v. 
Wright, 99 Wash. 421, 169 Pac. 833. 

A notice given after commencing to 
furnish lumber is sufficient to bind the 
contractor as to all deliveries subse- 
quent to the notice, when they were not 
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made under a specifie contract for a fixed 
quantity at a given price: Id 

It will be assumed that the judicial 
definition of “supplies” prior to this 
section giving a right of action on a con- 
tractor’s bond, was incorporated therein on 
the passage of that act: Ledingham v. 
Blaine, 105 Wash. 253, 177 Pac. 783. 

Where a subcontract on county high- 
way work was not consented to and filed 
with the county commissioners as re- 
quired by the principal contract, the 
subcontractor was merely the agent of 
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the principal contractor for the purchase 
of supplie3, and not a subcontractor with- 
in the meaning of this section: Cascade 
Construction Co. v. Snohomish County, 
105 Wash. 484, 178 Pac. 470. 


A subcontractor to haul all the sand, 
gravel and cement used on county road 


§ 1160. Liability for Failure to Take Bond. 


If any board of county commissioners of anv county, or mayor and 
common council of any incorporated city or town, or tribunal transacting 
the business of any municipal corporation shall fail to take such bond 
as herein required, such county, incorporated city or town, or other 
municipal corporation, shall be liable to the persons mentioned in section 
1159, to the full extent and for the full amount of all such debts so con- 
tracted by such contractor. [L. 88, p. 15, §2; 1 H. C., § 2416; L. 09. 


work agrees to furnish labor, and ia 
not within this section, requiring notice 
within ten days to the principal con- 
tractor of the furnishing of “materials, 
supplies or provisions”: Bishop v. Ryan 
Construction Co., 106 Wash. 254, 180 
Pac. 126. 


p. 717, S 2.] 


Cited in 7 Wash. 280, 282; 9 Wash. 429; 
22 Wash. 110; 28 Wash. 93; 55 Wash. 264; 
82 Wash. 276, 279, 283, 284, 447; 98 Wash. 
414; 108 Wash. 541, 542. 


The fact that the first section of this 
act refers, as amended, to municipal 
corporations, or “other public bodies,” 
while this section, fixing liability for 
failure to take the bond omits “other 
public bodies,” does not show that an 
irrigation district, being a public body, 
is not a municipal corporation, and so not 
amenable to this section, under the rule 


of expressio unius est exelusio alterius: 
Brown Brothers v. Columbia Irr. Dist. 
82 Wash. 274, 144 Pac. 74. 


This section docs not limit a party to 
this remedy where msachinerv was gold 
under a conditional sales contract to be 
used in the construction of public works: 
Allis-Chalmers Mfg. Co. v. Ellensburg, 
108 Wash. 533, 185 Pac. 811. 

Liability of municipality or officer 
for failure to take bond from con- 
tractor. Ann. Cas. 1917B, 1989; 
L. B. A. 1915F, 629. 


§ 1161. Conditions of Bond—Action on. 

The bond mentioned in section 1159 shall be in an amount equal to 
the full contract price agreed to be paid for such work or improvement. 
and shall be to the state of Washington, exeept in cases of cities and 
towns, in which cases such municipalities may by general ordinance fix 
and determine the amount of such bond and to whom such bond shall 
run: Provided, the same shall not be for a less amount than twenty-five 
per cent (25%) of the contract price of any such improvement, and may 
designate that the same shall be pavable to such city, and not to the state 
of Washington, and all such persons mentioned in said section 1159 shall 
have a right of action in his, her, or their own name or names on such bond for 
work done by such laborers or mechanics. and for materials furnished 
or rovisions and goods supplied and furnished in the prosecution of such 
work, or the making of such improvements; Provided, that such persons 
shall not have any right of action on such bond for any sum whatever. 
unless within thirty (30) days from and after the completion of the con- 
tract with an acceptance of the work bv the affirmative action of the 
board, council, commission, trustees, officer, or body acting for the state. 
county or municipality, or other public body, city, town or district, the 
laborer, mechanic or subcontractor, or materialman, or person claiming 
to have supplied materials, provisions or goods for the prosecution of 
such work, or the making of such improvement, shall present to and file 
with such board, council, commission, trustees or body acting for the 
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state, county or municipality, or other publie body, city, town or district, 
a notice in writing in substance as follows: 

To (here insert the name of the state, county or municipality or other 
public body, city, town or district) : 

Notice is hereby given that the undersigned (here insert the name 
of the laborer, mechanic or subcontractor, or materialman, or person 
claiming to have furnished labor, materials or provisions for or upon 
such contract or work) has a claim in the sum of dollars (here 
insert the amount) against the bond taken from —— (here insert the 
mame of the principal and surety or sureties upon such bond) for the 
work of (here insert a brief mention or description of the work 
concerning which said bond was taken). 

(Here to be signed) —— 


Such notice shall be signed by the person or corporation making the 
claim or giving the notice, and said notice, after being presented and 
filed, shall be a public record open to inspection by any person, and in 
any suit or action brought against such surety or sureties by any such 
person or corporation to recover for any of the items hereinbefore specified, 
the claimant shall be entitled to recover in addition to all other costs, 
attorney’s fees in such sum as the court shall adjudge reasonable: Pro- 
vided, however, that no attorney's fees shall be allowed in any suit or 
action brought or instituted before the expiration of thirty days following 
the date of filing of the notice hereinbefore mentioned: Provided further, 
that any city may avail itself of the provisions of this act, notwithstand- 
ing any charter provisions in conflict herewith; And provided further, 
that any city or town may impose any other or further conditions and 
obligations in such bond as may be deemed necessary for its proper 
protection in the fulfillment of the terms of the contract secured thereby, 
and not in conflict herewith. [L. 15, p. 62, §2. Cf. L. ’09, p. 717, § 3; 


L. 88, p. 16, §3; 1 H. C., § 2417; L. 99, p. 172, 8 1.] 


Cited in 55 Wash. 264; 60 Wash. 588; 
66 Wash. 643; 71 Wash. 29, 611; 72 Wash. 
570; 78 Wash. 331; 79 Wash. 565; 81 
Wash. 55, 274; 82 Wash. 53, 276, 279, 447, 
449, 457; 84 Wash. 470, 547; 85 Wash. 
661; 89 Wash. 317, 318; 92 Wash. 499; 
93 Wash. 107; 94 Wash. 80, 81; 95 Wash. 
74; 97 Wash. 214; 99 Wash. 71, 424; 102 
Wash. 61, 72, 73, 105; 105 Wash. 57. 


This section is not a limitation on the 
right of the state board of control to 
delegate to the architects the right to 
accept the building: Union Iron Works 
v. Strauser, 82 Wash. 51, 143 Pac. 446. 


Necessity and Sufficiency of 
Notice of Claim Against Bond: Sce Rem- 
ington’s Digest, Mun. Corp., $ 159-2; 
Huggins v. Sutherland, 39 Wash. 552, 82 
Pac. 112; Strandell v. Moran, 49 Was 1. 
533, 95 Pac. 1106; Gate City Lumber Co. 
v. Montesano, 60 Wash. 586, 111 Pae. 
799; Robinzon Mfg. Co. v. Bradley, 71 
Wash. 611, 129 Pac. 382; Crab Creek 
Lumber Co. v. Othello, 81 Wash. 52, 142 
Pac, 429; Union Iron Works v. Strauser, 
S2 Wash. 51, 143 Pac. 446; Puget Sound 


State Bank v. Gallucci, §2 Wash. 445, 
144 Pac. 698, Ann. Cas. 1916A, 767; 
Carstens Packing Co. v. Empire State 
Surety Co., 84 Wash. 545, 147 Pac. 36; 
Denny-Renton Clay & Coal Co. v. Na- 
tional Surety Co., 93 Wash. 103, 160 Pac. 
1; Title Guaranty & Surety Co. v. First 
National Bank of Hoquiam, 94 Wash. 55, 
162 Pac. 23; Herren v. Kansas City 
Casualty Co., 94 Wash. 77, 162 Pac. 17; 
Carstens Packing Co. v. Mitchell, 95 
Wash. 72, 163 Pac. 1; Van Doren Roof- 
ing & Cornice Co. v. Guardian Casualty 
& Guaranty Co., 99 Wash. 68, 168 Pac. 
1124; Pearson v. Puget Sound Machinery 
Depot, 99 Wash. 596, 169 Pac. 961; Mary- 
land Casualty Co. v. Hill, 100 Wash. 289, 
170 Pac. 594. 


Actions on Bonds—In General: See 
Remington’s Digest, Mech. Liens, § 111; 
Crowley v. United States Fid. & Guar. 
Co., 29 Wash. 268, 69 Pac. 784; Exposi- 
tion Amusement Co. v. mpire State 
Surety Co., 49 Wash. 637, 96 Pac. 158; 
Cascade Lumber Co. v. Aetna Indemnity 
Co., 56 Wash. 503, 106 Pac. 158. 
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A materialman’s right of action on a 
bond given under section 1159, is assign- 
able: Gilmore v. Westerman, 13 Wash. 
390, 43 Pac. 345; Moody v. Westerman, 
13 Wash. 709, 43 Pac. 347. 


An action on the bond of a contractor, 
given under section 1159, is not barred 
by the procuring of a judgment against 
the contractor personally prior to the 
institution of suit upon his bond: Fischer 
v. Quigley, 8 Wash. 327, 35 Pac. 1071. 


A complaint against principal and sure- 
ties upon a contractor’s bond given in 
compliance with section 1159, but which 
had not been signed by the principal, is 
not demurrable on the ground of mis- 
joinder of parties defendant, for the 
reason that the obligations of the parties 
and the rights of the plaintiff are iden- 
tical, although founded in the case of the 
principal on the contract, and in the case 
of the sureties upon the bond: Eureka 
Sandstone Co. v. Long, 11 Wash. 161, 39 
Pac. 446. 

See, also, Remington’s Digest, States, 
$$ 20, 20-1; State ex rel. Fairhaven Land 
Co. v. Cheetham, 17 Wash. 131, 49 Pac. 
227; Union Iron Works v. Strauser, 82 
Wash. 51, 143 Pac. 446; McGowan 
Brothers Hardware Co. v. Fidelity & 
Deposit Co., 84 Wash. 470, 147 Pac. 44; 
Holly-Magon Hdw. Co. v. National Surety 
Co., 107 Wash. 74, 180 Pae. 901; Wheeler, 
Osgood Co. v. Fidelity & Deposit Co., 78 


Wash. 328, 139 Pace. 53; Rodgers v. Fidel- 


ity & Deposit Co., 89 Wash. 316, 154 
Pac. 444; Title Guaranty & Surety Co. v. 
Coffman, Dobson & Co., 97 Wash. 211, 
16 Pac. 620; Crane Co. v. Maryland 
Casualty Co., 102 Wash. 59, 172 Pac. 866. 


Actions on Municipal Bonds: See 
Remington’s Digest, Mun. Corp., § 159-1; 
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74 Pac. 58; 
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Maxon v. School District, 5 Wash. 142, 
31 Pac. 462, 32 Pac. 110; Fischer v. 
Quigley, 8 Wash. 327, 35 Pae. 1071; Gil- 
more v. Westerman, 13 Wash. 390, 43 
Pac. 345; Moody v. Westerman, 13 Wash. 
709, 43 Pac. 347; Spokane & Idaho Lum- 
ber Co. v. Boyd, 28 Wash. 90, 68 Pac. 
337; Spokane v. Costello, 33 Wash. 98, 
American Mill Co. v. 
Montesano, 63 Wash. 683, 116 Pac. 257; 
Brown Brothers v. Columbia Irr. Dist., 
82 Wash. 274, 144 Pac. 74; Puget Sound 
State Bank v. Gallucci, 82 Wash, 445, 
144 Pac. 698, Ann. Cas. 1916A, 767; 
Maryland Casualty Co. v. Hill, 100 Wash. 
289, 170 Pac. 594. 


See, also, Ledingham v. Blaine, 105 
Wash. 253, 177 Pac. 783. 
Actions upon Contractor's Bonds: See 


Remington’s Digest, Schools, § 29; Pacific 
Mfg. Co. v. School District, 6 Wash. 121, 
33- Pac. 68; Maxon v. School District, 5 
Wash. 142, 31 Pac. 462, 32 Pac. 110; 
Crane Co. v. Aetna Indemnity Co., 43 
Wash. 516, 86 Pac. 849; Sexton v. School 
District, 9 Wash. 5, 36 Pac. 1052; School 
District No. 75 of Pierce County v. 
Qualls, 95 Wash. 247, 163 Pac. 761. 
Rights and Remedies of Third Persons: 
See Remington’s Digest, Mun. Corp., 
$ 181; Hambach v. Ward, 69 Wash. 351, 
125 Pac. 140; Dixon v. Parker, Moran & 
Parker, 102 Wash. 101, 172 Pac. 856. 


See, also, Allis-Chalmers Mfg. Co. v. 
Ellensburg, 108 Wash. 533, 185 Pac. 811. 


Right of subcontractor, materialman, 
or laborer to maintain action on 
bond taken for benefit of public. 
49 L. B. A. (N. S.) 1175; Ann. Cas. 
1916A, 758, 773. 


§ 1161-1. Retroactive Effect Given Sections 1159 and 1161. 
All bonds issued and given prior to June 12, 1915, which embody the 


terms and provisions prescribed and provided for and which conform to 
and comply with the terms and provisions of that certain act entitled. 
“An act relating to contractors and bonds upon publie works, and amend- 
ing sections 1159 and 1161 of Remington & Ballinger’s Annotated Codes 
and Statutes of Washington,” passed the House February 8, 1915, passed 
the senate February 24, 1915, and passed notwithstanding the governors 
veto on March 3, 1915, shall have the same legal force and effect and be 
construed, and the rights and liabilities of all parties thereto and there- 
under shall be the same as though the said act entitled, “An act relating 
to contractors and bonds upon public works, and amending section 1159 
and 1161 of Remington & Ballinger's Annotated Codes and Statutes of 
Washington” had been in full force and effect at the time any such bond 
was given, and the courts of this state shall give to such bonds the same 
force and effect and no other or greater force and effect than would 
have been given had the said act entitled: “An act relating to contractors 
and bonds upon public works, and amending sections 1159 and 1161 of 
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Remington & Ballinger’s Annotated Codes and Statutes of Washington’’ 
been in force and effect at the time such bond was signed and given. 


[L. 15, p. 548, 8 1] 


Cited in 92 Wash. 499; 97 Wash. 218; 
106 Wash. 263. 


In a suit by a surety on a contractor’s 
bond, to preserve the twenty per cent 
reserve provided for the protection of 
creditors, in which creditors are brought 
in and awarded judgment against the 
surety, attorney’s fees cannot be allowed 
as provided for by this section in ac- 
tions upon the contractor’s bond, as the 
suit is not such an action: Maryland 
Casualty Co. v. Washington Net. Bank, 
92 Wash. 497, 159 Pac. 689. 

One general notice of claim against 
two bonds of a contractor on county road 
work substantially complies with this sec- 


tion, and is sufficient although it covers 
two contracts and bonds for distinct por- 
tions of the improvement, where the 
items charged against each project were 
segregated, all the parties were the same 
in each case, and the work was sublet 
to the claimant to be performed as a 
whole: Bishop v. Ryan Construction Co., 
106 Wash. 254, 180 Pac. 126. 


Such a claim is not rendered uncertain 
by acknowledgment of a cash payment 
without specifying its application; since 
the law would make the application pro 
rata: Bishop v. Ryan Construction Co. 
106 Wash. 254, 180 Pac. 126. 


CHAPTER VII. 
LIENS UPON LOGS AND OTHER TIMBER. 


§ 1162. Who may have Liens. 

Every person performing labor upon, or who shall assist in obtaining 
or securing sawlogs, spars, piles, cordwood, shingle-bolts, or other timber, 
and the owner or owners of any tugboat, or towboat, which shall tow or 
assist in towing, from one place to another within this state, any saw- 
logs, spars, piles, cordwood, shingle-bolts, or other timber, and the owner 
or owners of any team or any logging engine, which shall haul or assist 
in hauling from one place to another within this state, any sawlogs, spars, 
piles, cordwood, shingle-bolts, or other timber, and the owner or owners 
of any logging or other railroad over which sawlogs, spars, piles, cord- 
wood, shingle-bolts, or other timber shall be transported and delivered, 
shall have a lien upon the same for the work or labor done upon, or in obtain- 
ing, or securing, or for services rendered in towing, transporting, hauling, or 
driving, the particular sawlogs, spars, cordwood, shingle-bolts, or other tim- 
ber in said claim of lien described, whether such work, labor or services was 
done, rendered or performed at the instance of the owner of the same or his 
agent. The cook in a logging camp shall be regarded as a person who assists 
in obtaining or securing the timber herein mentioned. [L. ’07, p. 14, §1. 
Cf. L. 60, p. 340, § 1; L. 77, p. 217, §3; L. 79, p. 100, § 2; Cd. 81, § 1941; 
1 H. C., § 1679; L. 93, p. 428, §1; L. 95, p. 175, § 1.] 


Cited in 5 Wash. 430, 431; 6 Wash. 343, the lien: 
480, 481; 8 Wash. 469, 471; 10 Wash. 86; 
11 Wash. 206, 691; 12 Wash. 340; 13 
Wash. 161, 375; 14 Wash. 227; 20 Wash. 
124, 593; 30 Wash. 460, 461; 45 Wash. 


650, 652; 49 Wash. 396, 444; 59 Wash. 
261; 64 Wash. 429, 430, 431; 67 Wash. 


181; 94 Wash. 372; 101 Wash. 671, 672; 
103 Wash. 366. 

A statutory right of lien given loggers 
for labor in getting out logs becomes 
such a part of the contract for such 
labor as to be unaffected by the repeal 
of the statute pending the enforcement of 

Rem. Wash. Code, Vol. I —48 


Garneau v. Port Blakely Mill 
Co., 8 Wash. 467, 36 Pac. 463; Hopkina 
v. Jamieson-Dixon Mill Co., 11 Wash. 
308, 39 Pac. 815. 


Property Subject: See Remington's 
Digest, Logs, 9 22; Dexter Horton & 
Co. v. Sparkman, 2 Wash. 165, 25 Pac. 
1070; Winsor v. Johnson, 5 Wash. 429, 
32 Pac. 215; Overbeck v. Calligan, 6 
Wash. 342, 33 Pac. 825; Proulx v. Stet- 
son & Post Mill Co., 6 Wash. 478, 33 
Pac. 1067; Hadlock v. Shumway, 11 
Wash. 690, 40 Pac. 346; Forsberg ». 
Lundgren, 64 Wash. 427, 117 Pac. 244; 
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Douglass v. Woodbury Lumber Co., 101 
Wash. 668, 172 Pac. 906. 
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v. Bolster & Barnes, 60 Wash. 579, 111 
Pac. 797; Hunt v. Panhandle Lumber Co., 


66 Wash. 645, 120 Paec. 538; Akers v. 
Lord, 67 Wash. 179, 121 Pac. 51. 


By whom and for what labor or 


Assignment of Lien: See Remington’s 
Digest, Logs, $23; Dexter Horton & 
Co. v. Sparkman, 2 Wash 165, 25 Pac. 


1070; Casey v. Ault, 4 Wash. 167, 29 service loggers’ lien may be 
Pae. 1048. claimed. Ann. Cas. 1916C, 198; 6 
Services, Supplies or Advances: See L. R. A, 362. 


Remington’s Digest, Logs, § 23-1; Braeger 


§ 1163. Lien on Lumber—Lumber, Defined. 


Every person performing work or labor or assisting in manufacturing 
sawlogs and other timber into lumber and shingles, has a lien upon such 
lumber while the same remains at the mill where it was manufactured, or 
in the possession or under the control of the manufacturer, whether such 
work or labor was done at the instance of the owner of such logs or his 
agent or any contractor or subcontractor of such owner. The term 
lumber, as uscd in this chapter, shall be held and be construed to mean 
all logs or other timber sawed or split for use, including beams, joists, 
planks, boards, shingles, laths, staves, hoops, and every article of what- 
soever nature or deseription manufactured from sawlogs or other timber. 
[Cf. L. 77, p. 217, 84; Cd. 81, § 1942; 1 H. C., S 1680; L. 793, p. 19,§ 1; 


L. 93, p. 428, § 2.] 


Cited in 11 Wash. 205, 691; 13 Wash. 
161. 351, 375; 16 Wash. 696; 18 Wash. 
269; 30 Wash. 460, 461; 49 Wash. 444; 64 
Wash. 429, 430, 431; 67 Wash. 181; 91 
Wash. 554, 556, 557, 559; 101 Wash. 671. 
673. 


PERSONS ENTITLED: See Reming- 
ton's Digest, Logs, §§ 25—27. 

§25. In General: Proulx v. Stetson & 
Post Mill Co., 6 Wash. 478, 33 Pae. 1067; 
Campbell v. Sterling Mfg. Co., 11 Wash. 
294, 39 Pac. 451; Ryan v. Guilfoil, 13 
Wash. 373, 43 Pae. 351; Munroe v. Sedro 
Lumber & Shingle Co., 16 Wash. 694, 48 
Pac. 405: Judge v. Bay Mill Co., 18 
Wash. 269, 51 Pae. 378; Cross v. Dore, 
20 Wash. 121, 54 Pac. 1003; Blumauer v. 
(lock, 24 Wash. 596, 64 Pac. 844, 85 Am. 
St. Rep. 966; Robins v. Paulson, 30 Wash. 
459, 70 Pac. 1113; O’Brien v. Perfection 
Pile Preserving Co., 49 Wash. 395, 95 
Pac. 489; O’Connor v. Burnham, 49 Wash. 
443, 95 Pae. 1013. 

§ 26. Contractors: 
Sterling Mfg. Co., 


Campbell v. 
11 Wash. 204, 39 


§ 1164. Lien for Stumpage. 


Forsberg v. 


Pac. 451; O'Connor v. Burnham, 49 Wash. 
443, 95 Pac. 1013. 


§ 27. Building Road or Passageway: 
Proulx v. Stetson & Post Mill Co., 6 
Wash. 478, 33 Pac. 1067; Duggan v. 
Washougal Land & Logging Co., 10 


Wash. 84, 38 Pac. 856. 


Waiver, Loss or Discharge: Ses Rem- 
ington’s Digest, Logs, §§37, 38; Camp- 
bell v. Vincent, 8 Wash. 650, 36 Pac. 
685; Beal v. Nichols, 12 Wash. 157, 40 


Pac. 789; Anderson v. Tingley, 24 Wash. 
537, 64 Pac. 747, 85 Am. St. Rep. 595; 


Maris v. Clevenger, 29 Wash. 395, 69 
Pac. 1089; Hunt v. Panhandle Lumber 


Co., 66 Wash. 645, 120 Pac. 538. Loss of 
possession: Swartwood v. Red Star Shin- 
gle Co., 13 Wash. 349, 43 Pac. 21; Akers 
v. Lord, 67 Wash. 179, 121 Pac. 51; Du 
Bois Lumber Co. v. Dietderich, 97 Wash. 
1, 165 Pac. 884. 


LIEN WHILE “AT THE MILL”: See 
Lundgren, 64 Wash. 427, 
117 Pac. 244; Vaughan v. Fifer, 91 Wash. 
553, 158 Pac. 93. 


Any person who shall permit another to go upon his timber land and 
cut thereon sawlogs, spars, piles, or other timber, has a lien upon the same 
for the price agreed to be paid for such privilege, or for the price such 
privilege would he reasonably worth in case there was no express agree- 


ment fixing the price. 
§ 1681; L. 93, p. 429, §3.] 


f. L. 77, p. 217, §5; Cd. 81, § 1943; 1 H. C., 
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§ 1165. Preferred Liens. 

The liens provided for in this chapter are preferred liens and 
are prior to any other liens, and no sale or transfer of any sawlogs, 
spars, piles or other timber or manufactured lumber or shingles shall 
divest the lien thereon as herein provided, and as between liens pro- 
vided for in this chapter those for work and labor shall be preferred: 
Provided, that as between liens for work and labor claimed by several 
laborers on the same logs or lot of logs the claim or claims for work or 
labor done or performed on the identical logs proceeded against to the 
extent that said logs can be identified, shall be preferred as against the 
general claim of lien for work and labor recognized and provided for in 
this chapter, [Cf. L. 77, p. 217, §6; Cd. 81, § 1944; 1 H. C., § 1682; 
L. 93, p. 429, § 4.] . 

Cited in 14 Wash. 227; 20 Wash. 593. Wash. 170, 32 Pac. 294; Du Bois Lumber 
Priorities: See Remington's Digest, Co. v. Dietderich, 97 Wash. 1, 165 Pac. 


Logs, § 36; Casey v. Ault, 4 Wash. 167, 884. 
29 Pac. 1048; Munholland v. Ault, 4 


§ 1166. Limitation of Filing Lien for Labor. 

The person rendering the service of [or] doing the work or labor 
named in sections 1162 and 1163 of this chapter is only entitled to the 
liens as provided herein for services, work or labor for the period of eight 
calendar months, or any part thereof next preceding the filing of the claim, 
as provided in section 1169 of this chapter. [Cf. L. 77, p. 217, 87; 
Cd. 81, § 1945; 1 H. C., § 1683; L. 93, p. 429, 8 5.] 


“Section 1169” substituted for “section 8“ of the act of 1893, while “section 7” 
[$ 1168, infra] was evidently intended. 


§ 1167. Limitation of Filing Lien for Stumpage. 


The person granting the privilege mentioned in section 1164 of this 
chapter is only entitled to the lien as provided therein for sawlogs, spars, 
piles and other timber cut during the eight months next preceding the 
filing of the claim, as herein provided in the next succeeding section of 
this chapter. [Cf. L. 77, p. 217, § 8; Cd. ’81, § 1946; 1 H. C., § 1684; L. 93, 
p. 429, § 6.] 


§ 1168. Filing of Claim for Labor, etc. 


Every person within thirty days after the close of the rendition of 
the services, or after the close of the work or labor mentioned in the 
preceding sections (1162, 1163) claiming the benefit hereof, must file for 
record with the county auditor of the county in which such sawlogs, 
spars, piles and other timber were cut, or in which such lumber or shingles 
were manufactured, a claim containing a statement of his demand and the 
amount thereof, after deducting as nearly as possible all just credits and 
offsets, with the name of the person by whom he was employed, with a 
statement of the terms and conditions of his contract, if any, and in case 
there is no express contract, the claim shall state what such service, work 
or labor is reasonably worth; and it shall also contain a description of the 
property to be charged with the lien sufficient for identification with rea- 
sonable certainty, which claim must be verified by the oath of himself or 
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some other person to the effect that the affiant believes the same to be 
true, which claim shall be substantially in the following form :— 


Claimant, vs. 


Notice is hereby given that —— of 
, being about 
county, state of Washington, are marked 


claims a lien upon a of 
were cut or manufactured in 


thus , and are now lying in 
sistance rendered in said 
owner 1S > that employed said 


county, state of Washington, 
in quantity, which 


, for labor performed upon and as- 


; that the name of the owner or reputed 


to perform such labor and 


render such assistance upon the following terms and conditions, to wit:— 


The said 


agreed to pay the said 


for such labor and assistance 


; that said contract has been faithfully performed and fully complied 


with on the part of said 
said for the period of 


so performed and rendered upon said 
- and the rendition of said service was closed on the 
, and thirty days have not elapsed since that time; that 
the amount of claimant’s demand for said service is 
, and there is now due and remaining 


and the —— day of 
day of 


thereof has been paid except 


, who performed labor upon and assisted in 
that said labor and assistance were 


, between the day of 


> that no part 


unpaid thereon, after deducting all just credits and offsets, the sum of 


7 


also claims a lien on all said 


in which amount he claims a lien upon said 
now owned by said 


The said ; 
of said county 


to secure payment for the work and labor performed in obtaining or 
securing the said logs, spars, piles or other timber, lumber or shingles 


herein described. 


State of Washington, m 
County of ' 


being first duly sworn, on oath says that he is 


named in the 


foregoing claim, has heard the same read, knows the contents thereof, and 


believes the same to be true. 


Subscribed and sworn to before me this 


day of ; 


IC. L. 7, p. 217, §9; L. 79, p. 100, § 4; Cd. 81, § 1947; 1 H. C., § 1685; 


L. 93, p. 429, §7.] 


cited in 2 Wash. 167, 172; 14 Wash. 
228; 20 Wash. 594; 29 Wash. 403; 40 
Wash. 200. 

PROCEDURE: See Remington's Digest, 
Lo gs, 88 28—35. 

Proceedings to Obtain or Perfect No- 
tice of Claim: Chevret v. Mechanics’ Mill 
& Lumber Co., 4 Wash. 721, 31 Pac. 24; 
Winsor v. Johnson, 5 Wash. 429, 32 Pac. 
915: Overbeck v. Calligan, 6 Wash. 342, 
33 Pac. 825. 

§ 29. Verification of Claim: Dex- 
ter Horton & Co. v. Sparkman, 2 Wash. 
165, 25 Pac. 1070; Duggan v. Washougal 
Land ete. Co., 10 Wash. 84, 38 Pac. 856. 

§ 30. Construction of Notice or 
Demand—Description: Wheeler v. Port 


Blakeley Mill Co., 2 W. T. 71, 3 Pac. 635; 
Wheeler v. Port Blakeley Mill Co. 2 
W. T. 71, 3 Pac. 898; Doyle v. McLeod, 
4 Wash. 732, 31 Pac. 96; Dexter Horton 
& Co. v. Sparkman, 2 Wash. 165, 25 Pae. 
1070; Dexter Horton & Co. v. Wilev, 2 
Wash. 171, 25 Pae. 1071; Casey v. Ault, 
4 Wash. 167, 29 Pac. 1948; Marlette v. 
Crawford, 17 Wash. 603, 50 Pac. 495. 


§ 31. Amount and Extent: Dexter Hor- 
ton & Co. v. Sparkman, 2 Wash. 165, 25 
Pac. 1070; Wheeler v. Port Blakeley Mill 
Co., 2 W. T. 71, 3 Pae. 635; Baxter v. 
Smith, 2 W. T. 97, 4 Pac. 35; Howey v. 
Bingham, 14 Wash. 450, 44 Pac. 8S6. 


§ 32. Claim for Nonlienable Items: 
Proulx v. Stetson & Post Mill Co., 6 
Wash. 478, 33 Pac. 1067; Duggan v. 
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§ 35. Time of Commencement and. 
Duration: Overbeck v. Calligun, 6 Wash. 
342, 33 Pac. 825; Beal v. Nichols, 12 
Wash. 157, 40 Pac. 789. 
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Washougal Land & Logging Co., 10 Wash. 
84, 38 Pac. 856. 

§ 33. Intermingled Logs: Creigh- 
ton v. Cole, 10 Wash. 472, 38 Pac. 1007. 


§ 1169. Filing of Claim for Stumpage. 


Every person mentioned in section 1164 claiming the benefit thereof 
must file for record with the county auditor of the county in which such 
sawlogs, spars, piles, or other timber were cut, a claim in substance the 
same as provided in the next preceding section of this chapter and verified 
as therein provided. [Cf. L. 77, p. 218, § 10; Cd. 81, § 1948; 1 H. C., 
§ 1686; L. 93, p. 431, §8.] 


§ 1170. Recording Claim. 

The county auditor must record any elaim filed under this act in a 
book kept by him for that purpose, which record must be indexed, as 
deeds and other conveyances are required by law to be indexed, and for 
which he may receive the same fees as are allowed by law for recording 
deeds and other instruments. [Cf. L. 77, p. 218, § 11; Cd. 81, § 1949; 
1 H. C., 8 1687; L. 93, p. 431, 8 9.] 


§ 1171. Limitation of Actions. 


No lien provided for in this chapter binds any sawlogs, spars, piles 
or other timber, or lumber and shingles, for a longer period than eight 
ealendar months after the claim as herein provided has been filed, unless 
a civil action be commenced in a proper court, within that time, to enforce 
the same: Provided, however, that in case such civil action so commenced 
should for any cause other than the merits, be nonsuited or dismissed, 
then the lien shall continue for the term of one calendar month, if the 
said eight months have expired, to permit the commencement of another 
action thereon, which shall be as effective in prolonging the lien as if it 
had been entered during the term of eight months hereinbefore stated. 
[Cf. L. 77, p. 218, § 12; L. 79, p. 100, §5; Cd. 81, § 1950; 1 H. C., § 1688; 
L. 793, p. 431, § 10.] 


Cited in 4 Wash. 169; 91 Wash. 509. 

Time to Sue: See Remington's Digest, 
Logs, §42; McQuesten v. Morrill, 12 
Wash, 335, 41 Pae. 56; Grays Harbor 


Boom Co. v. Lytle Logging ete. Co., 36 
Wash. 151, 78 Pac. 795; McDermott v. 
a Land Co., 101 Wash. 114, 172 Pac. 


§1172. Jurisdiction—Procedure. 

The liens provided for in this chapter shall be enforced by a civil 
action in the superior court of the county wherein the lien was filed, and 
shall be governed by the laws regulating the proceedings in civil actions 
touching the mode and manner of trial, and the proceedings and laws to 
secure property so as to hold it for the satisfaction of any lien that be 


against it; except as hereinafter otherwise provided. 


[Cf. L. 97, p. 218, 


$13; Cd. 81. 8 1951; 1 H. C., § 1689; L. 93, p. 431, § 11. 


Cited in 6 Wash. 346; 20 Wash. 594; 59 


Wash. 261. 


ACTIONS FOR ENFORCEMENT: See 


Remington’s Digest, Logs, §§ 39— 461. 


§§ 39, 40. — Venue: Overbeck v. Cal- 
ligan, 6 Wash. 342, 33 Pac. 825; State ex rel. 
Port Blakely Mill Co. v. Superior Court, 
9 Wash. 673, 38 Pac. 155. 
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§ 41. Right of Action and De- 
fenses: Casey v. Ault, 4 Wash. 167, 29 
Pac. 1048. | 

§ 43. Parties: Dexter Horton & 


Co. v. Sparkman, 2 Wash. 165, 25 Pac. 
1070; Duggan v. Smith, 27 Wash. 702, 
68 Pac. 356; Grimm v. Pacific Creosoting 
Co., 50 Wash. 415, 97 Pac. 297. 


§ 44. Pleading: Dexter Horton & 
Co. v. Sparkman, 2 Wash. 165, 25 Pac. 
1070; Chevret v. Mechanics’ Mill etc. Co., 
4 Wash. 721, 31 Pac. 24; Cady v. Case, 
11 Wash. 124, 39 Pac. 375; McQuesten v. 
Morrill, 12 Wash. 335, 41 Pac. 56; Mazon 
v. McGee, 15 Wash. 272, 46 Pac. 237; 
Cross v. Dore, 20 Wash. 121, 54 Pace. 
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Cowie v. Ahrenstedt, 1 Wash. 416, 25 
Pac. 458; Proulx v. Stetson & Post Nill 
Co., 6 Wash. 478, 33 Pac. 1067; Marlette 
v. Crawford, 17 Wash. 603, 50 Pac. 495. 

8 46. Evidence: Garneau v. Port 
Blakely Mill Co., 8 Wash. 467, 36 Pac. 
463; McPherson v. Smith, 14 Wash. 226. 
44 Pac. 255; Mason v. McGee, 15 Wash. 
272, 46 Pace. 237; Wishkah Boom Co. v. 
Greenwood Timber Co., 100 Wash. 472, 
171 Pac. 234. 


§ 46-1. Verdict and Findings: 
Forsberg v. Lundgren, 64 Wash. 427, 117 
Pac. 244; Wishkah Boom Co. v. Green- 
wood Timber Co., 100 Wash. 472, 171 
Pac. 234. 


1003; Duggan v. Smith, 27 Wash. 702, 68 
Pac. 356; Sumpter v. Burnham, 51 Wash. 
599, 99 Pac. 752. 


§ 45. Issues, Proof and Variance: 


Appeal: See Remington’s Digest, Logs, 
$ 49; McPherson v. Smith, 14 Wash. 226, 
44 Pac. 255; Anderson v. Tingley, 20 
Wash. 592, 56 Pae. 371. 


§ 1173. Sheriff as Receiver. 


The sheriff of the county wherein the lien is filed shall be the receiver 
when one is appointed, and the superior court upon a showing made 
shall appoint such receiver without notice, who shall be allowed such fees 
as may seem Just to the court, which fees shall be accounted for by such 
sheriff as other fees collected by him in his official capacity: Provided, that 
at any time when any property is in the custody of such sheriff under 
the provisions of this act, and any person claiming any interest therein, 
may deposit with the clerk of the court in which such action is pending. 
a sum of money in an amount equal to the claim sued upon, together 
with one hundred ($100) dollars, to cover costs and interest, (unless the 
court shall make an order fixing a different amount to cover such costs 
and interest, then such an amount as the court shall fix to secure such 
costs and interest, which such action is being prosecuted) and shall have 
the right to demand and receive forthwith from such sheriff the posses- 
sion and custody of such property: Provided, that in no action brought 
under the provisions of this act shall costs be allowed to lienholders unless 
a demand has been made for payment of his lien claim before commence: 
ment of suit, unless the court shall find the claimants at time of bringing 
action had reasonable ground to believe that the owner or the person hav- 
ing control of the property upon which such lien is claimed was attempt- 
ing to defraud such claimant, or prevent the collection of such lien. 
[L. 93, p. 432, § 12; L. ’99, p. 143, §1.] 

Cited in 8 Wash. 475; 20 Wash. 594; 


26 Wash. 660; 51 Wash. 600: 89 Wash. 
628. 


Necessity of demand for payment be- 
fore snit: See Fraser v. Rutherford, 26 
Wash. 658, 67 Pac. 366. 

Under this section demand before the 
filing of the lien will entitle the claim- 
ant to costs: Sumpter v. Burnham, 51 
Wash, 599, 99 Pac. 752. 


Costs and Attorney’s Fees: Sce Rem- 
ington's Digest, Loge, $48; Proulx V- 
Stetson & Post Mill Co., 6 Wash. 478. 
33 Pac. 1067; Ivall v. Willis, 17 Wash. 
645, 50 Pac. 467; Fraser v. Rutherford. 
26 Wash. 658, 67 Pac. 366; Grimm . 
Pacific Creosoting Co., 50 Wash. 415, 9“ 
Pac. 297; Sumpter v. Burnham, 51 Wash. 
599, 99 Pac. 752. 
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§ 1174. Answer of Defendant—Hearing. 


If the defendant or defendants appear in a suit to enforce any lien 
provided by this chapter he or they shall make their answer on the merits 
of the complaint, and any motion or demurrer against the said complaint 
must be filed with the answer; and no motion shall be allowed to make 
complaint more definite and certain, if it appear to the court that the dc- 
fendant or defendants have or should have knowledge of the facts, or 
that it can be made more ¢ertain and definite by facts which will appear 
necessarily in the testimony; but the case, unless the court sustains the 
demurrer to the complaint, shall be heard on the merits as speedily, as 
possible, and amendments of the pleadings, if necessary, shall be liberally 


allowed. [L. 93, p. 432, § 13. 


Cited in 13 Wash. 159; 29 Wash. 404. 


In loggers’ lien complaint where the 
claim of each plaintiff is separately 
pleaded, if any of the causes of action 
are well pleaded a general demurrer to 
the complaint for want of sufficient facts 
should be overruled: Chevret v. Mechanics’ 


An answer setting up a tender “at the 
time of the filing of the lien” and plain- 
tiff’s failure to make a demand before 
such filing, dispenses with plaixtiff’s proof 
of the filing of the lien, which defendant 
had denied on information and belief: 
Sumpter v. Burnham, 51 Wash. 599, 99 


Mill & Lbr. Co., 4 Wash. 721, 31 Pac. 24. Pac. 752. 


$ 1175. Enforcement of Lien Against Whole or Part. 


Any person who shall bring a civil action to enforce the lien herein 
provided for, or any person having a lien as herein provided for, who shall 
be made a party to any such civil action, has the right to demand that such 
lien be enforced against the whole or any part of the sawlogs, spars, piles 
or other timber or manufactured lumber or shingles upon which he has 
performed labor or which he has assisted in securing or obtaining, or 
which he has cut on his timber land during the eight months next preced- 
ing the filing of his lien, for all his labor upon or for all his assistance 
in obtaining or securing said logs, spars, piles or other timber, or in manu- 
facturing said lumber or shingles during the whole or any part of the 
eight months mentioned in section 1168, or for timber cut during the 
whole or any part of the eight months above mentioned. And where pro- 
ceedings are commenced against any lot of sawlogs, spars, piles or other 
timber or lumber or shingles as herein provided, and some of the lienors 
claim liens against the specific logs, spars, piles or other timber or lumber 
or shingles proceeded against, and others against the same generally, to 
secure their claims for work and labor, the priority of the liens shall be 
determined as hereinbefore provided. [Cf. L. 77, p. 218, §14; Cd. 81, 
$ 1952; 1 H. C., § 1690; L. ’93, p. 432, § 14. 


“Section 1168” substituted for “section 7” of the act of 1893, while “section 5” 
[$ 1166, supra] was evidently intended. 


Cited in 6 Wash. 480, 481; 20 Wash. 
594; 27 Wash. 110; 91 Wash. 559. 


Lien on Part of Logs for Work Done 
on Whole, or Vice Vers2: See Rem- 
ington’s Digest, Logs, §34; Doyle v. 
McLeod, 4 Wash. 732, 31 Pac. 96; Proulx 


§ 1176. Errors not to Invalidate Lien, When. 


No mistake or error in the statement of the demand, or of the amount 
of credits and offsets allowed, or of the balance asserted to be due to 
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v. Stetson & Post Mill Co., 6 Wash. 478, 
33 Pac. 1067; McPherson v. Smith, 14 
Wash. 226, 44 Pac. 255; Grimm v. Pacific 
Creosoting Co., 50 Wash. 415, 97 Pae. 
297; Vaughan v. Fifer, 91 Wash. 553, 
158 Pac. 93. 
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claimant, nor in the description of the property against which the claim 1s 
filed, shall invalidate the lien, unless the court finds that such mistake or 
error in the statement of the demand, credits and offsets or of the balance 
due was made with intent to defraud, or the court shall find that an in- 
nocent third party without notice, direct or constructive, has, since the 
claim was filed, become the bona fide owner of the property liened upon. 
and that the notice of claim was so deficient that it did not put the party 
upon further inquiry, in any manner. [L. 93, p. 433, §15.] 
© Cited in 17 Wash. 605; 27 Wash. 107; 
ah Wash. 404; 36 Wash. 154; 40 Wash. 
Amendments and Immaterial Defects: 


See Livingstone v. Lovgren, 27 Wash. 
102, 67 Pac. 599; Maris v. Clevenger, 29 
Wash. 395, 69 Pac. 1089. 


§ 1177. Innocent Third Party, Who is. 


Jt shall be conclusively presumed by the court that a party purchas- 
ing the property liened upon within thirty days given herein to claimants 
wherein to file their liens, is not an innocent third party, nor that he has 
become a bona fide owner of the property liened upon, unless it shall 
appear that he has paid full value for the said property, and has seen that 
the purchase money of the said property has been applied to the payment 
of such bona fide claims as are entitled to liens upon the said property 
under the provisions of this chapter, according to the priorities herein 
established. [L. 93, p. 433, § 16.) 

Cited in 27 Wash. 107; 40 Wash. 201; 89 
Wash. 313; 97 Wash. 5, 6; 101 Wash. 671, 
672. 

Persons Liable: See Remington's Di- 
gest, Logs, § 24; Proulx v. Stetson & Post 
Mill Co., 6 Wash. 478, 33 Pac. 1067; Dug- 
gan v. Washougal Land ete. Co., 10 Wash. 
84, 38 Pace. 856; McCoy v. Spithill, 13 
Wash. 158, 42 Pac. 546; Livingstone v. 


and entitled to liens on the property sold, 
in violation of the constitution, article 
I, §§ 3—16: McCoy v. Spithill, 13 Wash. 
158, 42 Pac. 546. 

Under this section, mortgagees taking 
the crop after the adjudication of the 
hen, although without actual notice of 
it, take subject to all the rights of the 
henholder, and are liable for the amount 
Lovgren, 27 Wash. 102, 67 Pac. 599; of the lien: Hubbard v. Johnson, 89 
Douglass v. Woodbury Lumber Co., 101 Wash. 310, 154 Pac. 457, Ann. Cas. 1918C, 
Wash. 668, 172 Pac. 906. 84. 

The latter part of this section is not In such case, it is immaterial whether 
Open to objection that it seeks, without the action be one to foreclose the lien 
due process of law, to dispose of the pur- or recover damages for destroying or con- 
chase money, and vest in the buyer the fusing the identity of the crop: Hubbard 
authority to apply it to such claims as v. Johnson, 89 Wash. 310, 154 Pac. 457, 
he may see fit to consider bona fide Ann. Cas. 1918C, 84. 


§ 1178. Joinder—OCosts. 


Any number of persons claiming liens under this chapter may join in 
the affidavit in section 1168 provided, and may join in the same action. 
and when separate actions are commenced the court may consolidate them. 
The court shall also allow as part of the costs the moneys paid for filing, 
making and recording the claim, and a reasonable attorney’s fee for each 
person claiming a lien. [L. 701, p. 20,§1. Cf. L. 77, p. 219, 8 15; Cd. 81, 
§ 1953; 1 H. C., § 1691; L. 793, p. 433, § 17.] 


Cited in 4 Wash. 722; 19 Wash. 174; 
16 Wash. 416; 17 Wash. 647. 


is proceeded against and each claim is 
separately stated, as authorized by sec- 


The joinder of several claimants’ licns 
in one notice of lien, where the character 
of the claims is the same, the property 


F 


í 


tion 1691, 1 Hill’s Code, which provides 
for the joinder in one action of fore- 
closure by persons claiming liens against 
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the same property: Chevret v. Me- 
chanics’ Mill & Lbr. Co., 4 Wash. 721, 
31 Pac. 24. 


Where a number of loggers have filed 
liens on a certain boom of logs they may 
all join in the action: Peterson v. Say- 


§ 1179. Judgment, Enforcement of. 
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ward, 9 Wash. 503, 37 Pac. 657; and 
damages may be recovered in the lien 
foreclosure or by separate action: Id. 

As to attorney’s fees in cases of joinder 
of action: See Ivall v. Willis, 17 Wash. 
645, 50 Pac. 467. 


In each civil action judgment must be rendered in favor of each per- 


son having a lien for the amount due to him, and the court or judge 
thereof shall order any property subject to the lien herein provided for 
to be sold by the sheriff of the proper county in the same manner that 
personal property is sold on execution, and the court or judge shall appor- 
tion the proceeds of such sale to the payment of each judgment, according 
to the priorities established in this act pro rata in its class according to 
the amount of such judgment. [Cf. L. 77, p. 219, §16; Cd. ’81, § 1954; 
1 H. C., S 1692; L. 93, p. 434, § 18.] 


Cited in 59 Wash. 261. § Wash. 467, 36 Pac. 463; Grays Harbor 


Judgment: Sce Remington’s Digest, 
Logs, §47; Dexter Horton & Co. v. 
Sparkman, 2 Wash, 165, 25 Pac. 1070; 
Winsor v. Johnson, 5 Wash. 429, 32 Pac. 
215; Garneau v. Port Blakely Mill Co., 


Boom Co. v. Lytle Log etc. Co., 36 Wash. 
151, 78 Pae. 795; Dolan v. Cain, 59 
Wash, 259, 109 Pac. 1009; Wishkah Boom 
Co. v. Greenwood Timber Co., 100 Wash. 
472, 171 Pac. 234. 


§1180. Sale as Personalty. 


The court or judge may order any property subject to a lien as in this 
chapter provided to be sold by the sheriff as personal property is sold on 
execution either before or at the time judgment is rendered, as provided 
in section next preceding, and the proceeds of such sale must be paid into 
court, to be applied as in said section directed. [Cf. L. 77, p. 219, § 17; 
Cd. ’81, § 1955; 1 H. C., § 1693; L. 93, p. 434, §19.] 


§ 1181. Damages for Eloigning or Removing Marks, etc.—Recoverable, 
When. : 


Any person who shall eloign, injure or destroy, or who shall render 
difficult, uncertain or impossible of identification any sawlogs, spars, piles, 
shingles or other timber upon which there is a lien as herein provided, 
without the express consent of the person entitled to such lien, shall be 
liable to the lienholder for the damages to the amount secured by his lien, 
and it being shown to the court in the civil action to enforce said lien, 
it shall be the duty of the court to enter a personal judgment for the 
amount in such action against the said person, provided he be a party to 
such action, or the damages may be recovered by a civil action against 
such person. [Cf. L. 77, p. 219, §18; Cd. 81, § 1956; 1 H. C., § 1694; 
L. 793, p. 434, § 20.] 


Cited in 5 Wash. 383; 8 Wash. 475, 578; 
9 Wash. 505, 506; 12 Wash. 37; 27 Wash. 
109; 50 Wash. 416; 67 Wash. 182; 89 Wash. 
312, 313; 101 Wash. 671, 672. 

ACTIONS FOR REMOVAL, DESTRUC- 
TION OR INJURY TO LOGS OR LUM- 
BER Right of Action in General: See 
Remington’s Digest, Logs, § 50; Tom v. 


Sayward, 5 Wash. 383, 31 Pac. 976; 
Peterson v. Sayward, 9 Wash. 503, 37 
Pac. 657; McCoy v. Spithill, 13 Wash. 
158, 42 Pac. 546. 

Defenses: See Remington's Digest, 
Logs. §§ 24, 51; Peterson v. Sayward, 9 
Wash. 503, 37 Pac. 657; O'Connor v. Burn- 
ham, 49 Wash. 443, 95 Pac. 1013; Akers 
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v. Lord, 67 Wash. 179, 121 Pac. 51; 
Douglass v. Woodbury Lumber Co., 101 
Wash. 668, 172 Pac. 906. 

Parties: See Remington’s Digest, Logs, 
$ 52: Singer v. Wallace, 8 Wash. 576, 
36 Pac. 466; Peterson v. Sayward, 9 
Wash. 503, 37 Pac, 657; Garneau v. Port 


1 Mill Co., 20 Wash. 97, 54 Pac. 
71 
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ington's Digest, Logs, 5 54; Livingstone 
v. Lovgren, 27 Wash. 102, 67 Pac. 599; 
Shields v. Doty Lumber & Shingle Co., 
48 Wash. 679, 94 Pac. 644. 

Sec, also, Garneau v. Port Blakely Mill 
Co., 8 Wash. 467, 36 Pac. 463. 


Appeal: An action for eloignment is an 
action at law substantially for damages, 


as no foreclosure of the lien is sought, 


Pleading and Evidence: See Rem- 
ington’s Digest, Logs, 3 53; Peterson v. 
Sayward, 9 Wash. 503, 37 Pac. 657; 
Livingstone v. Lovgren, 27 Wash. 102, 
67 Pac. 599. 


— Verdict and Judgment: See Rem- 


and no appeal lies it the amount in con- 
troversy is less than $200: Tom v. Say- 
ward, 5 Wash. 383, 31 Pac. 976; Chapin 
v. Kenoyer, 12 Wash. 536, 41 Pac. 916; 
Durand v. Simpson Logging Co., 21 Wash, 
21, 56 Pac. 846. 


CHAPTER VIII. 
LIENS ON STEAMERS, BOATS, ETC. 


§ 1182. Vessels, etc., Liable for Liens. 


All steamers, vessels and boats, their tackle, apparel and furniture, 
are liable— 

1. For service rendered on board at the request of, or under contract 
with, their respective owners, charterers, masters, agents or consignees. 

2. For work done or material furnished in this state for-their construc- 
tion, repair or equipment at the request of their respective owners, char- 
terers, masters, agents, consignees, contractors, subcontractors, or other 
person or persons having charge in whole or in part of their construction, 
alteration, repair or equipment; and every contractor, builder or person 
having charge, either in whole or in part, of the construction, alteration, 
repair or equipment of any steamer, vessel or boat, shall be held to be the 
agent of the owner for the purposes of this chapter, and for supplies fur- 
nished in this state for their use, at the request of their respective owners. 
charterers, masters, agents or consignees, and any person having charge. 
either in whole or in part, of the purchasing of supplies for the use of 
any such steamer, vessel or boat, shall be held to be the agent of the owner 
for the purposes of this chapter. 

3. For their wharfage and anchorage within this state. 

4. For nonperformance or malperformance of any contract for the trans- 
portation of persons or property between places within this state, or to 
or from places within this state, made by their respective owners, masters, 
agents or consignees. 

5. For injuries committed by them to persons or property within this 
state, or while transporting such persons or property to or from this state. 
Demands for these several causes constitute liens upon all steamers, ves- 
sels and boats, and their tackle, apparel and furniture, and have priority 
in the order of the subdivisions hereinbefore enumerated, and have prefer- 
ence over all other demands; but such liens continue in force only for a 
period of three years from the time the cause of action accrued. [L. ’01, 
p. 21, §1. Cf. L. 58, p. 29, § 1; L. 77, p. 216, §1; Cd. 81, § 1939; 1 
H. C., § 1678. 


Cited in 1 Wash. 612, 615; 3 Wash. 586; Wash. 478, 480; 107 Wash. 621; 108 Wash. 
47 Wash, 422; 51 Wash. 87; 56 Wash. 582; 667; 113 Wash. 518, 519. 
57 Wash. 503; 68 Wash. 54, 55, 57, 58; 94 
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Section 1133, supra, providing for 
duplicate statements to the owners of 
all material or supplies for which a me- 
chanic’s lien is claimed, did not impliedly 
repeal the provisions of sections 1182, 
1183: Hewitt-Lea Lumber Co. v. Chesley, 
68 Wash. 53, 122 Pac. 993. 


Vessels and Other Property Subject 
to Lien and Ownership: See Reming- 
ton’s Digest, Mar. Liens, §8§6, 7, 9; 
Callahan v. Aetna Indemnity Co., 33 
Wash. 583, 74 Pac. 693; Fairbanks-Morse 
Co. v. Union Bank & Trust Co., 55 Wash. 
538, 104 Pac. 815; Thompson v. Allen, 
56 Wash. 582, 106 Pac. 173, 134 Am. St. 
Rep. 1124. 

See, also, Erickson v. Perica, 113 Wash. 
510, 194 Pac. 963. 

This section gives a lien for damages 
by a vessel to the pier of a bridge: 
West v. Martin, 51 Wash. 85, 97 Pac. 
1102, 21 L. R. A. (N. S.) 324. 

Proceedings to Perfect Statutory Lien: 


§ 1183. Enforcement of Liens. 


LIENS ON STEAMERS, BOATS, ETC. 


1184 


See Remington’s Digest, Mar. Liens, § 10; 
Hewitt-Lea Lumber Co. v. Chesley, 68 
Wash. 53, 122 Pac. 993. 

See, also, Erickson v. Perico, 113 Wash. 
510, 194 Pac. 963. 


Waiver, Loss or Discharge: See Rem- 
ington’s Digest, Mar. Liens, 311; Fair- 
banks-Morse Co. v. Union Bark & Trust 
Co., 55 Wash. 538, 104 Pac. 815. 


Under Maritime Law: See Remington’s3 
Digest, Mar. Liens, §§1—4; Price v. 
Frankel, 1 W. T. 33; Waddell v. Steamer 
Daisy, 2 W. T. 76, 3 Pac. 616. 


A contract to build a vessel not being 
a maritime contract, the foreclosure of 
liens therefor under this section is not 
within the jurisdiction of admiralty, and 
is properly brought against a foreign 
owner in a state court: Siler Mill Co. v. 
Nelson Co., 94 Wash. 477, 162 Pac. 590. 


Lien for construction of vessel. Ann. 
Cas. 1915D, 47, 54. 


Such liens may be enforced, in all cases of maritime contracts or ser- 


vice, by a suit in admiralty, in rem, and the law regulating proceedings 
in admiralty shall govern in all such suits; and in all cases of contracts 
or service not maritime, by a civil action in any district court of this 


territory. [L. 77, p. 216, §2; Cd. ’81, § 1940.] 


Cited in 47 Wash. 422; 56 Wash. 583; 
68 Wash. 54, 58; 108 Wash. 667. 

Statutory Remedies—Retention of Pos- 
session: See Remington's Digest, Mar. 
Liens, § 15; Fairbanks-Morse Co. v. Union 
Bank & Trust Co., 55 Wash. 538, 104 


Pac. 815. 
Enforcement—Nature and Jurisdiction: 
See Remington’s Digest, Mar. Liens, 


§§ 12, 13; Washington Iron Works Co. v. 
Jensen, 3 Wash. 584, 28 Pac. 1019; Mce- 
Creery v. Carter, 73 Wash. 394, 131 Pac. 
1125. 

The court, in virtue of its inherent 
equity power, has jurisdiction, in a pend- 
ing action to foreclose liens for the con- 
struction of a ship, to release the prop- 


money or a bond; this section simply 
providing that the hens may be fore- 
closed in a civil action, and being silent 
as to the matter of substitution of 
security: State ex rel. Eureka Cedar 
Lumber & Shingle Co. v. Superior Court, 
107 Wash. 620, 182 Pac. 607. 


Decree: See Remington's Digest, Mar. 
Liens, §§14, 16; Thompson v. Allen, 
56 Wash. 582, 106 Pac. 173, 134 Am. 
St. Rep. 1124; McCreery v. Carter, 
73 Wash. 394, 131 Pac. 1125; Kalb- 
Glibert Lumber Co. v. Cram, 60 Wash. 
664, 111 Pac. 1050. 


Exclusive or Concurrent Jurisdiction: 
West v. Martin, 47 Wash. 417, 92 Pac. 
334. 


erty and substitute therefor a deposit of 


§ 1184. Liens for Services of Stevedores. 

All steamers, vessels and boats, their tackle, apparel and furniture 
shall be held liable at all ports and places within this state or within the 
jurisdiction of the courts of this state or within the jurisdiction of the 
courts of the United States in said state for services rendered by steve- 
dores, longshoremen or others engaged in the loading, unloading, stowing 
or dunnaging of cargo in or from any steamer, vessel or boat in any 
harbor or at any other place within said state, or within the jurisdiction 
of the courts thereof as above stated, and said steamers, vessels and boats 
shall further be liable as per their contracts for all services performed 
upon wharfs or landing places by stevedores, longshoremen or others: Pro- 
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vided, that such services must have been so performed in and about and 
be connected with the loading, unloading, dunnaging or stowing of said 
cargo. [L. 01, p. 136, §1.] 


§ 1185. Priority. 

Demands for wages and all sums due under contracts or otherwise 
for the performance of all or any of the services mentioned in the last pre- 
ceding section shall constitute liens upon all steamers, vessels and boats, 
their tackle, apparel and furniture, and shall have priority over all other 
demands save and excepting the demands mentioned in the first three sub- 
divisions of section 1182, supra, ta which said demands the lien hereby 
provided shall be subordinate: Provided, that such liens shall only con- 
tinue in force for the period of three years from the date when such work 
was done or the last services performed by such stevedores, longshore- 
men or others. [L. ’01, p. 137, § 2.] 


§ 1186. Suits in Rem. 
The liens hereby created may be enforced by a suit, in rem, and the 


law regulating like proceedings shall govern in all such suits. [L. ‘Ol, 
p. 137, § 3.] 


§ 1187. Liens for Towage and Dunnage. 

Whenever the owner, charterer, or any person or corporation opera- 
ting, managing or controlling any steamship, vessel or boat shall willfully 
fail, neglect or refuse to carry out or perform any express contract or 
portion thereof for the towing, loading, unloading, dunnaging or steve- 
doring of such steamship, vessel or boat, any person or persons, firm or 
corporation sustaining thercby any loss or damage which is capable of defi- 
nite ascertainment shall have a lien upon such steamship, vessel or boat 
for said loss or damage. The rank and priority of the lien hereby created 
and the manner of its enforcement shall be fixed, controlled and regulated 
by the provisions of the existing law pertaining to liens for similar ser- 
vices already performed. [L. 03, p. 286, §1.] 


CHAPTER IX. 
LIENS ON FARM PRODUCTS. 


§ 1188. Farm Laborers’ and Landlords’ Liens. 


Any person who shall do labor upon any farm or land, in tilling the 
same or in sowing or harvesting or threshing any graia, as laborer, con- 
tractor, or otherwise, or laboring upon, or securing or assisting in securing 
or housing any crop or crops sown, raised, or threshed thereon during the 
year in which said work or labor was done, such person shall have a lien 
upon such crops as shall have been raised upon all or any of such land, 
for such work or labor, and every landlord shall have a lien upon the 
crops grown or growing upon the demised lands of any year for the rents 
accrued or acquiring for such year, whether the same is paid wholly or in 
part in money or specific articles of property, or products of the premises, 
or labor, and also for the faithful performance of the lease: and the lien 
created by the provisions of this section shall be a preferred lien, and shall 
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be prior to all other liens. 


LIENS ON FARM PRODUCTS. 


[Cf. L. 79, 


1190 
p. 150, § 1; Cd. 81, § 1975; L. 86, 


p. 114, 8 1; L. 91, p. 144, 8 1; 1 H. C., 8 1695. 
Liens on orchards, see supra, §§ 1131- 11131. 3. 


Liens of employees, see supra, § 1149. 


Cited in 10 Wash. 174; 14 Wash. 624, 
625; 40 Wash. 201; 59 Wash. 679; 89 
Wash, 312, 314; 95 Wash. 642; 103 Wash. 
366. 


Agricultural Liens: See Remington’s Di- 
gest, Agri., §§ 4—6. In general: Essency 

E3sency, 10 Wash. 375, 38 Pac. 1139; 
Owen v. Casey, 48 Wash. 673, 94 Pac. 
473. 


§5. —— Right to Lien: Mohr v. 
Clark, 3 W. T. 440, 19 Pac. 28; Essency 
v. Essency, 10 Wash. 375, 38 Pac. 1130; 
Hubbard v. Johnson, 89 Wash. 310, 154 
Pac. 457, Ann. Cas. 1918C, 84. 


§ 6. Waiver and Relezse: Hogue 
v. Sheriff of Lewis County, 1 W. T. 172. 
Subject Matter to Which Landlord's 


Lien Attaches: See Remington’s Digest, 
Land. & Ten., §118; McLeod v. Russell, 
59 Wash. 676, 11) Pac. 626. 

Proceedings to Perfect: See Reming- 
ton’s Digest, Agri, 57; Pain v. Isaacs, 
10 Wash. 173, 38 Pac. 1038; Dexter v. 
Olsen, 40 Wash. 199, 82 Pac. 286. 


—— Priorities: See Remingtun’s Digest, 
Agri.. §8; Hogue v. Sheriff of Lewis 
County, 1 W. T. 172; Pain v. Issacs, 19 
Wash. 173, 38 Pac. 1038; Sitton v. 
Dubois, 14 Wash. 624, 45 Pac. 303. 

Right of farm laborer to lien on 
crops. 20 Ann. Oas. 356. 

Who is “farm laborer” within stat- 
ute giving lien. 19 L. R. A. (N. 8.) 
1039; L. R. A. 1917D, 382. 


§ 1189. Priority of Liens. 

The liens provided for in the last section are preferred liens, and are 
prior to any other liens or encumbrance upon said crop or crops, except 
that the interest of any lessor in any portion of the crop raised where 
the premises are leased in consideration of a share of the crop raised, shall 
not be subject to such lien. [L. 79, p. 150, §2; Cd. 81, § 1976; L. 83. 
p. 45, 8 5.] 

Cited in 91 Wash. 509. 


§ 1190. Time for Filing— Lien for Rents— How Enforced. 

Any person claiming the benefit of this chapter must, within forty 
days after the close of said work and labor, or after the expiration of 
the term, or after the expiration of each year of the lease, for which any 
lands were demised, file for record with the county auditor of the county 
in which said work and labor was performed, or said demised lands are 
situated, a claim which shall be in substance in accordance with the pro- 
visions of section 1168, so far as the same may be applicable, which said 
claim shall be verified as in said section provided, and said liens may be 
enforced in a civil action in the same manner, as near as may be, as pro- 
vided in section 1172: Provided, that the lien hereby created in favor of 
landlords for rents shall apply when the lease has been recorded, and the 
recording of the lease shall dispense with the necessity of filing or record- 
ing any other notice or claim of len for rents during the leasehold period. 
Any claim for damages to the landlord for failure of faithful performance 
of the lease must be filed and recorded at the time and in the manner here- 
tofore specified. [L. 19, p.521,§1. Cf. L. 79, p. 150, §3; Cd. 81, § 1977; 
L. ’86, p. 115, § 2; L. 88, p. 130, § 1; 1 H. C., § 1696.) 


Cited in 11 Wash 174; 59 Wash 680; A iis of lien describing products as 
89 Wash 312. eight hundred and fifty sacks of wheat 


Under this section giving farm laborers raised on certain described premises, 
liens, all mav join in filing claims, but without locating or describing the sacks, 


the verification may be made by one of is insufficient, and cannot be amended: 
the number: Pain v. Isaacs, 10 Wash. 173, Dexter v. Olsen, 40 Wash. 199, 82 Pac. 
38 Pac. 1038. 286. 
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Under the statute requiring a notice of 
lier on farm crops to contain a descrip- 
tion of the property to be charged [sce 
supra, § 1168], sufficient for identification, 
lien claims upon a crop of wheat are in- 
sufficient where the only description of 
the subject matter was the legal descrip- 
tion of the land and a “certain crop” 
grown thereon: Northwestern Grain Co. 
v. Kerr Gifford Warehouse Co., 76 Wash. 
689, 136 Pac. 1154. 


Evidence held insufficient to sustain 


§1190a. Provisions Extended to Farm Laborers. 


All rights secured to the holders of liens upon logs, under the pro- 
visions of chapter VII, shall inure to the benefit of those holding liens 
under the provisions of this chapter, and the said lienholders hereunder, 
shall have the same right to have their liens recorded, the same right of 
foreclosure, of joinder of parties, of judgment over against the person 
primarily liable, and against any person who shall injure or impair their 
lien or any of their rights, as are above secured to the holders of liens 
upon logs, under said chapter VII. ([Cd. 81, § 1978.] 


“This chapter’ in the Code of 1881 included chapters IX, XIV and XV of this 
Title; but this section relates only to chapter IX. 


Cited in 89 Wash. 312; 91 Wash. 509; 
103 Wash. 366. 


This section was omitted from Hill's 
compilation by mistake, and is still law, 
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findings that laborers’ contracts to clear 
land had been fully performed and that 
they quit work because ordered to do so: 
Zizich v. Holman Security Inv. Co., 77 
Wash. 392, 137 Pac. 1028, 139 Pac. 57. 


Under this section a lien may be filed 
after the rent has acerued not later than 
the time fixed, and is not void as pre- 
mature because filed before the expira- 
tion of the year: McLeod v. Russell, 59 
Wash. 676, 110 Pac. 626. 


and, upon foreclosure, an attorney’s fee 
may be allowed each claimant: Pain v. 
Isaacs, 10 Wash. 173, 38 Pac. 1038. 


CHAPTER X. 
LIENS FOR STORAGE AND ADVANCE CHARGES, 


§ 1191. When Lien Exists. 


Whenever property upon which charges for advances, freight, trans- 
portation, wharfage, or storage, due and unpaid, and a lien shall remain 
and be held in store by the person or persons in whose favor such lien 
exists uncalled for, it shall be lawful for such person or persons to cause 
such property to be sold as is herein provided. [Cd. 81, § 1980; 1 H. C., 
§ 1699. | 


CHARGES AND LIENS: Sze Reming- 
ton’s Digest, Carr., 58 44, 45. Rights of 
connecting carriers: Mozes v. Port Town- 
send etc. R. Co., 5 Wash. 595, 32 Pac. 
488. 

§45. Lien for Charges: Moses v. Port 
Townsend etc. R. Co., 5 Wash. 595, 32 


Pac, 488; Koyukuk Mining Co. v. Van 
De Vanter, 30 Wash. 385, 70 Pac. 966; 
Andrus v. Columbia & Okanogan Steam- 
boat Co., 47 Wash. 333, 92 Pac. 128. 


Maritime liens for advances, 70 
L. R. A. 367, 414, 439. 


§ 1192. Sale of Livestock, etc. for Charges. 


If said property consists of livestock, the maintenance of which at the 
place where kept is wasteful and expensive in proportion to the value of 
the animals, or other of the perishable property liable, if kept, to destruc- 
tion, waste, or great depreciation, the person or persons having such lien 


may sell the same upon giving ten days’ notice. 


$ 1700; see L. 63, p. 421, 8 2. 


Cd. 81, 8 1981; 1 H. C. 
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§ 1193. Sale of Other Property. 
; All other property upon which such charges may be unpaid, due, and a 
lien, after the same shall have remained in store uncalled for for a period 
of thirty days after such charges shall have become due, may be sold by 
the person or persons having a lien for the payment of such charges upon 
giving ten days’ notice: Provided, that where the property can be con- 
veniently divided into separate lots or parcels, no more lots or parcels 
shall be sold than shall be sufficient to pay the charges due on the day 
of sale, and the expenses of the sale. [Cd. 81, § 1982; 1 H. C., §1701.] 


§ 1194. Application of Proceeds of Sale. 

The moneys arising from sales made under the provisions of this 
` chapter shall first be applied to the payment of the costs and expenses 
of the sale, and then to the payment of the lawful charges of the person 
or persons having a lien thereon for advances, freight, transportation, 
wharfage, or storage, for whose benefit the sale shall have been made; 
the surplus, if any, shall be retained, subject to the future lawful charge 
of the person or persons for whose benefit the sale was made, upon the 
property of the same owner still remaining in store uncalled for, if any 
there be, and to the demand of the owner of the property who shall have 
paid such charges or otherwise satisfied such lien, and all moneys remain- 
ing uncalled for, for the period of three months, shall be paid to the 
county treasurer, and shall remain in his hands a special fund for the 
benefit of the lawful claimant thereof. [Cd. 81, § 1983; 1 H. C., §1702.] 


Cited in 30 Wash. 391. county treasurer, under this section, sub- 
Where a carrier has sold goods for a Ject to the order of the party entitled 
sum in excess of its lien for freight and thereto: Koyukuk Mining Co. v. Van De 
wharfage charges, the court may properly Vanter, 30 Wash. 385, 70 Pac. 966. 
order the excess turned over to the 


§ 1195. Special Contract not Affected. 

Nothing in this chapter contained shall be so construed as to alter 
or affect the terms of any special contract in writing, made by the par- 
ties, as to the advances, affreightment, wharfage, or storage; but when 
any. such special contract shall have been made, its terms shall govern, 
irrespective of this chapter. [Cd. 81, 8 1984; 1 H. C., § 1703.] 


§ 1196. Notices, How Given. 

All notices required under this chapter shall be given as is or may 
be by law provided in cases of sales of personal property upon execution. 
[Cd. 81, § 1985; 1 H. C., § 1704.) 


CHAPTER XI. 
LIENS FOR KEEPING LIVESTOCK. 


§ 1197. Creation of Lien. 


Any farmer, ranchman, herder of cattle, tavern-keeper, livery and 
boarding-stable keeper or any other person, to whom any horses, mules, 
cattle or sheep shall be intrusted for the purpose of feeding, herding, 
pasturing, and training, caring for or ranching, shall have a lien upon 
said horses, mules, cattle or sheep for such amount that may be due for 
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said feeding, herding, pasturing, training, caring for, and ranching, and 
shall be authorized to retain possession of said horses, mules or cattle or 


sheep, until said amount is paid. 
§1; 1 H. C., § 1705.) 

Cited in 10 Wash. 28; 12 Wash. 46; 36 
Wash. 129; 59 Wash. 355, 356; 95 Wash. 
640, 641. 

This section was not intended to have 


any retroactive effect: National City 
Bank v. Henderson, 59 Wash. 354, 199 
Pac. 1038. 


Agister’s Lien for Keeping Stock: See 
Remington’s Digest, Animals, § 3; Murray 
v. Guse, 10 Wash. 25, 38 Pac. 753; Hooker 
v. McAllister, 12 Wash. 46, 40 Pac. 617; 


§ 1198. Enforcement. 


[L. 09, p. 636, §1. Cf. L. 91, p. 151, 


National City Bank v. Henderson, 59 
Wash, 354, 109 Pac. 1038; Donofrio v. 
Watson Brothers, 83 Wash. 41, 145 Pac. 
Lien on animals for cost of keeping: 
6 L. R. A. 82; 17 L. R. A. 792. 
Priority between agister's lien and 
chattel mortgage. 11 Ann. Cas. 
1043; Ann, Cas. 1914B, 316; 17 L. 
R. A. 792. 


* 


Any person having a lien under the provisions of the last preceding 
section may enforce the same by an action in any court of competent 
Jurisdiction; and said property may be sold on execution for the purpose 
of satisfying the amount of such judgment and costs of sale, together with 


the proper costs of keeping the same up to the time of said sale. 


p. 151, § 2; 1 H. C., § 1706. 


[L. 91, 


The “last preceding section” applies to the act of 1891, page 151, $1, which er- 
pressly excepted “stolen stock” from liens for keeping, and omitted the words “any 


Other person.” 
Cited in 36 Wash. 129. 


Otherwise it was the same as 8 1197. 


§ 1199. Possession to Secure Lien — Sale Notice. 

Any person having a lien under the provisions of section 1197 for 
feeding, herding, pasturing, training, caring for, or ranching any horses. 
mules, cattle or sheep, shall retain such animal for a period of ten (10) 
days, at the expiration of which time, 1f the owner of such animal does 
not satisfy such lien, the sheriff or any constable may sell such animal 
at public auction after giving the owner ten days’ notice of the time and 
place of such sale by delivering a copy of such notice to the owner, or 
in case personal service cannot be had, by publishing same in a newspaper 
of general circulation in said county where said feeding, herding, pastur- 
ing, training, caring for, and ranching was furnished; if there be no 
paper of general circulation in said county, then by posting notices of the 
time and place of such sale in three conspicuous places in said county, 
and after satisfying the lien and costs that may accrue, any residue 
remaining shall be paid to the owner of said animal or person who may 


be lawfully entitled to the same. 
Cited in 59 Wash. 365; 95 Wash. 640. 


[L. 09, p. 636, § 2.) 


§ 1200. No Waiver by Delivery—Action to Enforce. 

Whenever any horses, mules, cattle or sheep shall be intrusted for the 
purpose of feeding, herding, pasturing, training, caring for, and ranching 
to any farmer, ranchman, herder of cattle. tavern-keeper, livery or 
boarding-stable keeper, continuously for some time, either definite or 
indefinite, the voluntary delivery of the same to the owner or his agent 
shall not waive or defeat the lien provided for in section 1197, and the 
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person having such lien may enforce his lien against said property in any 
court of competent jurisdiction at any time within ten (10) days after 
parting with the possession thereof: Provided, that such lien shall not 
attach to the interest nor affect the rights of a third person who may have 
acquired an interest in or title to an animal against which a lien is 
claimed, Tor value and without knowledge of the claimed lien, while such 
animal is not in possession of the claimant. [L. 09, p. 637, §3.] 


CHAPTER XII. 
LIENS OF INNKEEPERS AND THEIR LIABILITY. 


§ 1201. Lien upon Baggage, etc. 


Hereafter all hotel-keepers, innkeepers, lodging-house keepers, and 
boarding-house keepers in this state shall have a lien upon the baggage, 
property, or other valuables of their guests, lodgers, or boarders brought 
into such hotel, inn, lodging-house, or boarding-house by such guests, 
lodgers, or boarders, for the proper charges due from such guests, lodgers, 
or boarders for their accommodation, board, or lodging, and such other 
extras as are furnished at their request, and shall have the right to retain 
in their possession such baggage, property, or other valuables until such 
charges are fully paid, and to sell such baggage, property, or other valu- 
ables for the payment of such charges in the manner provided in the next 
succeeding section of this chapter. [L. 90, p. 96, 8 1; 1 H. C., S 2710.] 


Cited in 38 Wash. 412. 3 Ann. Cas. 626; 12 Ann. Cas. 404; 
Lien of Innkeepers: See Remington’s L. B. A. 1915D, 1143. 
Digest, Inn., §4; Wertheimer ete. Co. v. Lien of boarding-house or lodging- 
Hotel Stevens Co., 38 Wash. 409, 89 Pac. house keeper on effects of boarder, 
563, 107 Am. St. Rep. 864, 3 Ann. Cas. —— or guest. Ann. Cas. 1914D, 
625. i 
Lien of innkeeper upon property of Who is a boarding-house keeper 
guest. 21 L. R. A. 229. within statute giving a lien. L. R. 
Innkeeper’s lien on property of third A. 1918D, 402. 


persons in possession of guests. 


§ 1202. Sale to Satisfy Lien—Notice. 


Whenever any baggage, property, or other valuables which have been 
retained by any hotel-keeper, innkeeper, lodging-house keeper, or boarding- 
house keeper in his possession by virtue of the provision of the next 
preceding section of this chapter shall remain unredeemed for the period 
of three months after the same shall have been so retained, then it shall 
be lawful for such hotel-keeper, innkeeper, lodging-house keeper, or 
boarding-house keeper to sell such baggage, property, or other valuables 
at public auction, after giving the owner thereof ten days’ notice of the 
time and place of such sale, through the postoffice, or by advertising in 
some newspaper published in the county where such sale is made, or by 
posting notices in three conspicuous places in such county, and out of 
the proceeds of such sale to pay all legal charges due from the owner 
of such baggage, property, or valuables, including proper charges for 
storage of the same, and the overplus, if any, shall be paid to the owner 
upon demand. [L. 90, p. 96, §2; 1 H. C., § 2711. 
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§ 1203. Responsibility Limited. 

No innkeeper who constantly has in his inn an iron safe or suitable 
vault in good order, and fit for the safe custody of money, bank notes, 
jewelry, articles of gold and silver manufacture, precious stones and 
bullion, and who keeps a copy of this section, printed by itself, in large, 
plain Roman type, and framed, constantly and conspicuously suspended 
in the office, barroom, saloon, reading, sitting, and parlor room of his inn, 
and also a copy printed by itself in ordinary-sized plain Roman type, 
posted upon the inside of the entrance door of every public sleeping-room 
of his inn, shall be liable for the loss of any such article suffered by any 
guest, unless such guest has first offered to deliver such property lost by 
him to such innkeeper for custody in such iron safe or vault and such 
innkeeper has refused or neglected to receive and deposit such property 
in his safe or vault, and to give such guest a receipt therefor: Provided, 
that all doors to rooms furnished to guests shall be provided with slide- 
bolts inside of such rooms on all doors; otherwise he shall be liable; but 
every innkeeper shall be liable for any loss of the above enumerated articles 
by a guest in his inn, when caused by the theft or negligence of the inn- 
keeper or any of his servants. [L. 90, p. 95, 8 1; 1 H. C., § 2712.] 

Cited in 53 Wash. 447, 450. order for the eustody of valuables, and 


A hotel-keeper is not exempted from failed to post a copy of the statute in 
liability for the loss of property of the sleeping-rooms, as required by the 
guests under this section, where he failed &ct: Watt v. Kilbury, 53 Wash. 446, 102 
to keep an iron safe or vault in good ac. 403. 


CHAPTER XIII. 
LIENS FOR RENT. 


§ 1203-1. Lien for Rent—Property Subject—Extent of Lien. 

Any person to whom rent may be due, his executors, administrators, 
or assigns shall have a lien for such rent which is paramount to, and has 
preference over, all other liens except hens for taxes, general and special 
liens of labor and mortgages or conditional bills of sale duly recorded 
prior to tenancy upon personal property of the tenant which has been 
used or kept on the rented premises, except property of third persons 
delivered to or left with the tenant for storage, repair, manufacture or 
sale, and such property exempt from execution by the laws of the state 
of Washington. Such liens shall not be for more than two months’ rent 
due or to become due, nor for any rent or installment thereof which has 
been due for more than two months; that no writing or recording shall 
be necessary to create such lien; and if such property be removed from 
the rented premises and not returned to the owner, agent, executor, 
administrator, or assign said lien shall continue and be a superior lien 
op the property so removed for ten days from the date of its removal, and 
suid lien may be enforced against the property wherever found. In the 
event the property contained in the rented premises be destroyed by fire 
or other elements, the lien shall extend to any money that may be received 
by the tenant as indemnity for the destruction of said property, nor shall 
the lien be lost by the sale of the said property, except merchandise sold 
in the usual course of trade or to purchasers without notice of the ten- 
ancy. The provisions of this act shall not apply to, nor shall it be en- 
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forced against, the property of tenants in dwelling-houses or apartments 
or any other place that is used exclusively as a home or residence of the 
tenant and his family. IL. 17, p. 769, §1.] 


§ 1203-2.. Enforcement. 

Said lien may be enforced in the same manner as the foreclosure of 
a chattel mortgage in the superior court of the county in which the prop- 
erty or any portion thereof is situated. [L. 17, p. 770, S 2.] 


CHAPTER XIV. l 
PREFERENCE RIGHTS OF EMPLOYEES. 


§ 1204. Priority of Wages, etc., in Insolvency. 

In all assignments of property made by any person to trustees or 
assignees on account of the inability of the person at the time of the 
assignment to pay his debts, or in proceedings in insolvency the wages 
of the miners, mechanics, salesmen, servants, clerks, or laborers employed 
by such persons to the amount of one hundred dollars each, and for scr- 
vices rendered within sixty days previously, are preferred claims, and 
must be paid by such trustees or assignees before any other creditor or 
creditors of the assignor. IL. 77, p. 233, §34; Cd. 81, § 1972; 1 H. C., 


§ 3122. ] 
Cited in 17 Wash. 186. Who are laborers, employees or 
When a chattel mortgagee is not en- servants . of stat- 

titled to @ lien as against claimants hav- 8 as 0 to wages. 


ing a preference for labor performed 
within sixty days accorded them by this itors of corporation in hand of 
section: Moore v. Terry, 17 Wash. 185, receiver in absence of statutory 


49 Pac. 234. provision therefor. 5 L. B. R. 699. 


Preference of wages over lien cred- 


§ 1205. Preference on Death of Employer. 

In case of the death of any employer, the wages of each miner, 
mechanic, salesman, clerk, servant, and laborer for services rendered 
within sixty days next preceding the death of the employer, not exceeding 
one hundred dollars, rank in priority next after the funeral expenses, expenses 
of the last sickness, the charges and expenses of administering upon the 
estate, and the allowance to the widow and infant children, and must be 
paid before other claims against the estate of the deceased person. [L. 77, 
p. 223, § 35; Cd. 81, § 1973; 1 H. C., § 3123. ] 


§ 1206. Notice and Presentment of Claims. 

In cases of executions, attachments, and writs of similar nature issued 
against any person, except for claims for labor done, any miners, mechan- 
ics, salesmen, servants, clerks, and laborers who have claims against the 
defendant for labor done, may give notice of their claims and the amount 
thereof, sworn to by the person making the claim to the creditor and 
the officer executing either of such writs at any time before the actual 
sale of property levied on, and unless such claim is disputed by the debtor 
or a creditor, such officer must pay to such person, out of the procceds of 
the sale, the amount each is entitled to receive for services rendered 
within sixty days next preceding the levy of the writ, not exceeding one 
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hundred dollars. If any or all the claims so presented and claiming pref- 
erence under this chapter are disputed by either the debtor or a creditor. 
the person presenting the same must commence an action within ten days 
from [for] the recovery thereof, and must prosecute his action with due 
diligence, or be forever barred from any claim of priority of payment 
thereof; and the officer shall retain possession of so much of the proceeds 
of the sale as may be necessary to satisfy such claim, until the determi- 
nation of such action; and in case judgment be had for the claim or any 
part thereof, carrying costs, the costs taxable therein shall likewise be a 
preferred claim, with the same rank as the original claim. [L. 77, p. 223, 
§ 36; Cd. 81, § 1974; 1 H. C., S 3124. ] 


Cited in 6 Wash. 621; 16 Wash, 413, Where laborers had prior liens upon 


697; 97 Wash. 7. 

Parties having claims for services, 
which, under this section, they are au- 
thorized to maintain against a judgment 
creditor who has levied upon the property 
of their employer, may properly join 
in the same action to enforce their 
claims: Gleason v. Tacoma Hotel Co., 16 
Wash. 412, 47 Pac. 894, 


sawlogs, which were sold and sawed up 
and produced a fund which it was the 
duty of the purchaser to apply in satis- 
faction of the liens, a garnishment of the 
purchaser is ineffectual, even though the 
logs were in the purchaser’s. possession 
at the time the writ was served and 
answered, this section giving priority to 
the laborers’ liens: Du Bois Lumber Co. 
v. Dietderich, 97 Wash. 1, 165 Pac. 884. 


| CHAPTER XV. 
THE CONSTRUCTION OF STATUTES RELATING TO LIENS. 
§ 1208. Construction of Lien Law. 
In construing the provisions of the lien law, words used in the 
masculine gender include the feminine and neuter, the singular number 
includes the plural, and the plural the singular; the word ‘‘person’’ includes 


a corporation as well as a natural person, and the word “writing” includes 
printing. IL. 77, p. 224, § 37; Cd. 81, 8 1979; 1 H. C., § 1707.] 


§ 1209. Extent of Lien Law. 


This act establishes the law of this state respecting the subject to 
which it relates, and its provisions and all proceedings under it are to be 
liberally construed with a view to effect its object. [L. 77, p. 224, § 39; 
Cd. ’81, § 1979; 1 H. C., 8 1980.] 


“This act” in Laws of 1877, refers to liens of mechanics, loggers, and others, now 
covered in this title, 


EVIDENCE. 
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1211. Not exeluded on grornd of interest 
— Exception — Transaction with 
person since deceased. 


1213. 


Convietion of erime, effeet of. 
Who incompetent. 


1214. Who disqualified. 


CHAPTER II.— THE MANNER OF COMPELLING THE ATTENDANCE OF 
WITNESSES. 
1215. Witnesses—Compelling attendance. 1221. Attachment for witness. 
1216. Subpoena duces tecum, 1222. To whom directed, how executed. 
1217. Subpoena—lIssuance, 1223. Testimony of prisoner, how ob- 
1218. Service, proof of. tained. 
1219. Person in court required to testify. 1224, Affidavit to procure order. 
Liability and penalty for failure to 


1220. 
. attend. 


CHAPTER III..THE EXAMINATION OF PARTIES. 


1225. Examination of adverse party as 1229. Testimony not conclusive. 

witness. 1230. Penalty for refusal to answer or 
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CHAPTER VIII.—THE RESTORATION OF LOST RECORDS. 


1264. Who authorized to take and ad- 
minister oaths. 
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jon. 
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probate records. 
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CHAPTER I. 
THE COMPETENCY OF WITNESSES. 


§ 1210. Who may Testify. 


Every person of sound mind and suitable age and discretion, except 
as hereinafter provided, may be a witness in any action or proceeding. 
[L. 54, p. 186, § 289; Cd. 81, § 388; 2 H. C., S 1645.) 


COMPETENC Y—CAPACITY AND 
QUALIFICATIONS IN GENERAL: See 
Remington’s Digest, Witn., §§ 10—24. 

§10. Knowledge or Means of Knowl- 
edge of Facts: State v. Dolan, 17 Wash. 
499, 50 Pac. 472; Bullock v. White Star 
Steamship Co., 30 Wash. 448, 70 Pac. 
1106; Park v. Northport Smelting & 
Refining Co., 47 Wash. 597, 92 Pac. 442; 
Hertzog v. Star Logging Co., 73 Wash. 
197, 131 Pac. 806; Lichtenberg v. Seattle, 
94 Wash. 391, 162 Pac. 534. 

See, also, Harris v. Saunders, 113 Wash. 
482, 194 Pac. 533, 198 Pac. 393. 


Obligation of Oath: State v. Gin Pon, 
16 Wash. 425, 47 Pac. 961. 


§21. Parent and Child: Birkel v. 
Chandler, 26 Wash. 241, 66 Pac. 406. 

§ 22. Judges Acting at Trial, as Wit- 
nesses: Maitland v. Zanga, 14 Wash. 92, 
44 Pac. 117. 


§ 23. Justices of the Peace, as to Pro- 
ceedings Before Them: State v. Bring- 
gold, 40 Wash. 12, 82 Pac. 132, 5 Ann. 
Cas. 716. 

§ 24. Stenographers: Kellogg v. Scheur- 
man, 18 Wash. 293, 51 Pac. 344, 52 Pac. 
237. 


Objections to Competency—Waiver and 
Determination: See Remington’s Digest, 
Witn., §§ 25, 26; Robinson v. Marino, 3 
9 434, 28 Pac. 752, 28 Am. St. Rep. 


§ 26. Determination as to Competency: 
Klehn v. Territory, 1 Wash. 584, 21 Pac. 
31; Czarecki v. Seattle & S. F. Ry. & 
Nav. Co., 30 Wash. 288, 70 Pace. 750; 
ees v. Melvern, 32 Wash. 7, 72 Pac. 
489. 


For text treatment of “Witnesses,” 
see 28 R. C. L. 411. 


Competency of Chinaman and Jap- 


anese as witnesses. 18 Ann. Cas. 
063, 981. 

Deaf mute as a witncss. 9 A. L. B. 
482, 


Competency and propriety of judge 
testifying as witness in ca3e on 
trial before him. Ann. Cas. 1913C, 
254; 31 L. R. A. 465; L. R. A. 
1915F, 766. 

Competency of juror on former trial 
as witness. Ann, Cas. 1916C, 670. 


Competency of private detective as 
Witness. Ann. Oas. 1917A, 589. 


§ 1211. Not Excluded on Ground of Interest — Exception — Transaction 


With Person Since Deceased. 


No person offered as a witness shall be excluded from giving evidence 
by reason of his interest in the event of the action, as a party thereto 
or otherwise; but such interest may be shown to affect his credibility: 
Provided. however, that in an action or proceeding where the adverse 
party sues or defends as executor, administrator, or legal representative 
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of any deceased person, or as deriving right or title, by, through, or from 
any deceased person, or as the guardian or conservator of the estate of 
any insane person, or of any minor under the age of fourteen years, then 
a party in interest or to the record shall not be admitted to testify in his 
own behalf as to any transaction had by him with or any statement made 
to him by any such deceased or insane person, or by any such minor under 
the age of fourteen years: Provided further, that this exclusion shall not 
apply to parties of record who sue or defend in a representative or fidu- 
ciary capacity, and who have no other or further interest in the action. 


[Cf. 


L. 54, p. 186, § 290; L. 67, p. 88, §1; L. 73, p. 106, § 382; Cd. 81, 


$ 389; L. 90, p. 91, §1; 2 H. C., 8 1646. 


Cited in 2 Wash. 425; 6 Wash. 85; 12 
Wash. 471; 13 Wash. 553; 14 Wash. 136; 
17 Wash. 518; 24 Wash. 228, 672; 26 
Wash. 49, 57; 27 Wash. 187; 29 Wash. 83; 
30 Wash. 193; 31 Wash. 37; 34 Wash. 
374; 42 Wash. 113; 43 Wash. 244; 45 
Wash. 110, 111; 46 Wash. 251, 310; 47 
Wash. 258; 48 Wash. 653; 49 Wash. 344; 
50 Wash. 380; 54 Wash. 694; 61 Wash. 
635; 64 Wash. 402; 67 Wash. 123; 68 
Wash. 682; 69 Wash. 297; 74 Wash. 450; 
80 Wash. 501; 84 Wash. 653; 85 Wash. 
103; 88 Wash. 70, 137; 89 Wash. 630; 93 
Wash. 69, 330; 94 Wash. 192; 97 Wash. 
154; 98 Wash. 445, 593; 101 Wash. 616; 
106 Wash. 390; 107 Wash. 527. 


„Legal representatives“ applies to 
heirs: Smith v. Taylor, 2 Wash. 422, 27 
Pac. 812. 


The words “legal representative“ are 
not synonymous with personal represen- 
tative: Gilmore v. Baker Co., 12 Wash. 
468, 41 Pac. 124. 

TESTIMONY OF PARTIES OR PER- 
SONS INTERESTED, FOR OR AGAINST 
REPRESENTATIVES, SURVIVORS, OR 
SUCCESSORS IN TITLE OR INTEREST 
OF PERSONS DECEASED OR INCOM- 
PETENT: See Remington’s Digest, Witn., 
$§ 30—34. 


§ 30. Nature and Grounds of Exclusion 
in General: Wolferman v. Bell, 6 Wash. 
84, 32 Pac. 1017, 36 Am. St. Rep. 126; 
Gilmore v. Baker Co., 12 Wash. 468, 41 
Pac. 124. 


§ 32. Actions and Proceedings in Which 
Testimony is Excluded—Representative 
or Other Capacity, or Title or Interest of 
Party: Erickson v. Modern Woodmen, 43 
Wash. 242, 86 Pac. 584. 


§ 33. —— Death of Party Pending Ac- 
tion—Testimony Taken Before Death: 
Neis v. Farquharson, 9 Wash. 508, 37 
Pac. 697; Beaston v. Portland Trust & 
Savings Bank, 89 Wash. 627, 155 Pac. 
162, Ann. Cas. 1917B, 488. 

§ 34. Construction of Will: Spen- 
cer v. Terrel, 17 Wash. 514, 50 Pac. 468. 

Parties and Other Persons Whose 
Testimony is Excluded: See Reming- 
ton’s Digest, Witn., §§ 35—42. Persons 


Interested in Event: Smith v. Taylor, 
2 Wash. 422, 27 Pac. 812; Alstad’s 
Estate, In re, 27 Wash. 175, 67 Pac. 
593; Kline v. Stein, 30 Wash. 189, 
70 Pac. 235; McCoy v. Ayers, 2 W. T. 
307, 5 Pac. 843; Thorn v. Joy, 15 Wash. 
83, 45 Pac. 642; Sloan’s Estate, In re, 
50 Wash, 86, 96 Pac. 684, 17 L. R. A. 
(N. 8.) 960. 

§ 36. — Agent or Other Represen- 
tative of Party or Person Interested: 
O’Toole v. Faulkner, 34 Wash. 371, 75 
Pac. 975; Cunningham’s Estate, In re, 
94 Wash. 191, 161 Pac. 1193. 


§ 37. —— Member, Stockholder, or Of- 
ficer of Corporation Party or Interested: 
Gilmore v. Saker Co., 12 Wash. 468, 41 
Pac. 124; Carr v. Jones, 29 Wash. 78, 
69 Pac. 646; Beaston v. Portland Trust 


& Savings Bank, 89 Wash. 627, 155 Pac. 
162, Ann. Cas. 1917B, 488. 
§ 37-1. Grantor, Assignor, or 


Other Person from Whom Party Derives 
Title or Interest: Denny v. Schwabacher, 
54 Wash. 689, 104 Pac. 137, 132 Am. St. 
Rep. 1140. 


§ 38. —— Surviving Party to Contract 
or Other Transaction or Cause of Action: 
Smith v. Taylor, 2 Wash. 422, 27 Pac. 
812; Sackman v. Thomas, 24 Wash. 660, 
64 Pac. 819; Reynolds v. Reynolds, 42 
Wash. 107, 84 Pac. 579; Shorett v. 
Knudsen, 74 Wash, 448, 133 Pac. 1029. 

§ 39. Surviving Partners: Al- 
stad's Estate, In re, 27 Wash. 175, 67 
Pac. 593; Shaw v. Lobe, 58 Wash. 219, 
108 Pac. 450, 29 L. R. A. (N. S.) 333. 


§ 40. Parties to Bills and Notes: 
Bay View Brewing Co. v. Grubb, 31 
Wash, 34, 71 Pac. 553. 


§ 41. Surviving Spcuse: Weather- 
all v. Weatherall, 56 Wash. 344, 105 Pac. 
822; Dempsey v. Dempsey, 61 Wash. 632. 
112 Pac. 755; Brown v. Davis, 98 Wash. 
442, 167 Pac. 1095. 


8 41-1. Husband or Wife of Party 
or Other Person Excluded from Testify- 
ing: Whitney v. Priest, 26 Wash. 48, 66 
Pac. 108; Showalter v. Spangle, 93 Wash. 
326, 160 Pac. 1042. 

See, also, Hansen v. Hansen, 110 Wash. 
276, 188 Pac. 460. 
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§42. —— Mortgagor and Mortgagee: 
Thorne v. Joy, 15 Wash. 83, 45 Pac. 642. 


Parties as Against Whom Testimony is 
Excluded: See Remington’s Digest, Witn., 
§§ 43, 43-1. Grantee, distributee or other 
person deriving title or interest from de- 
ceased person: Sackman v. Thomas, 24 
Wash. 660, 64 Pac. 819. Parties them- 
selves incompetent to testify: Chlopeck v. 
Chlopeek, 47 Wash. 256, 91 Pac. 966. 


Subject Matter of Testimony: See Ren- 
ington’s Digest, Witn., §§ 44—49. Trans- 
actions or communications between wit- 
ness and person subsequently deceased: 
Kline v. Stein, 30 Wash. 189, 70 Pac. 235; 
Bay View Brewing Co. v. Grubb, 31 
Wash, 34, 71 Pac. 553; O’Connor v. Slat- 
ter, 48 Wash. 493, 93 Pac. 1078; Nelson 
v. Carlson, 48 Wash. 651, 94 Pac. 477; 
Preston v. Hill-Wilson Shingle Co., 50 
Wash, 377, 97 Pac. 293; Bardsley v. 
Truax, 64 Wash. 400, 116 Pac. 1075; Kal- 
inowski v. MeNeny, 68 Wash. 681, 123 
Pac. 1074; White v. Walker, 84 Wash. 


652, 147 Pac. 409; Hart v. Bozle, 88 


Wash. 125, 152 Pac. 1010. 

See, also, Moylan v. Moylan, 49 Wash. 
341, 95 Pac. 271; Brucker v. De Hart, 106 
Wash. 386, 180 Pac. 397; Bushnell's Es- 
tate, In re, 107 Wash. 331, 182 Pac. 89; 
Engstrom v. Peterson, 107 Wash, 523, 
182 Pae. 623. 

§ 44-1. —— Evidence not Adverse to 
the Estate: O’Ccnnor v. Slatter, 46 Wash, 
308, 89 Pac. 885; Cunningham’s Estate, In 
re, 94 Wash. 191, 161 Pac. 1193. 


This section does not disqualify a wit- 
ness interested in the estate from testify- 
ing on behalf of the estate: Brucker v. De 
Hart, 106 Wash. 386, 180 Pac. 397. 

§ 45. —— Transacticns or Oommrnica- 
tions Between Person Other Than Witness 
and Porson Subsequently Deceased: Rauh 
v. Scholl, 19 Wash. 30, 52 Pac. 332; 
Kauffman v. Baillie, 46 Wash. 248, 89 
Pac. 548; Nicholson v. Kilbury, 80 Wash. 
500, 141 Pac. 1043. 

See, also, Brucker v. De Hart, 106 
Wash. 386, 180 Pac. 397; Bushnell’3 Es- 
tate, In re, 107 Wash. 331, 182 Pac. 89; 
Engstrom v. Peterson, 107 Wash. 523, 182 
Fac. 623. 

§ 46. — Admissions or Other State- 
ments by Person Subsequently De- 
ceased: Moore v. Palmer, 14 Wash. 134, 
44 Pac. 142; Robertson v. O’Neill, 67 
Wash. 121, 120 Pac. 884; Margrett v. 
Wilson, 85 Wash. 98, 147 Pac. 628. 


§ 47. Services and Value Thereof: 
Ah How v. Furth, 13 Wash. 550, 43 
Pac. 639; Marvin v. Yates, 26 Wash. 50, 
66 Pac. 131. 


§ 48. .—— Books of Account and Be- 
ceipts: Ah How v. Furth, 13 Wash. 550, 
43 Pac. 639; Smith v. Scott, 51 Wash. 
330, 98 Pac. 763; Goldsworthy v. Oliver, 


93 Wash. 67, 160 Pac. 4; Sanborn v. 


Dentler, 97 Wash. 149, 166 Pac. 62. 


§ 48-1. Effect of Admission of Testi- 
mony of Adverse Party: O'Connor v. 
Slatter, 48 Wash. 493, 93 Pac. 1078. 


§49. Waiver of Objections: Newman 
v. Buzard, 24 Wash. 225, 64 Pac. 139; 
Robertson v. O’Neill, 67 Wash. 121, 120 
Pac. 884. 

Competency of coparty of decedent's 
representative to testify as to 
transactions with decedent. 17 
Ann, Cas. 216. 


Actions ex delicto as within rule ex- 
cluding testimony of transactions 
with decedent. Ann. Cas. 1918B, 
98; L. R. A. 1916D, 811. 


Competency of interested witness to 
testify as to transactions with de- 
ceased in which he did not partici- 
pate. 29 L. B. A. (N. 8.) 1179; 
42 L. R. A. (N. S.) 320. 

Applicability of rule excluding testi- 
mony of interested person in con- 
troversay with decedent’s estate to 
controversies over succession to 
estate. 51 L. R. A. (N. S.) 187. 

Right of heir or next of kin to tes- 
tify in favor of the estate. L. B. 
A. 1918C, 918. 

Competency of officer, stockholder or 
agent of corporation to testify as 
to transactions or communications 
with decedent. 9 Ann. Cas. 181; 
27 L. B. A. (N. 8.) 816. 


Waiver by personal representative of 
incompeteney of witness to testify 
to transactions with decedent. 
Ann. Cas. 1913A, 682; Ann. Cas. 
1918A, 471. 

Death of adverse party as affecting 
evidence with respect to book ac- 
count. 6 A. L. R. 756. 

Death of obligee as affecting com- 
petency of obligor to testify in 
Spi of co-obligor. 2 A. L. B. 
1477. 


§ 1212. Conviction of Crime, Effect of. 

No person offered as a witness shall be excluded from giving evidence 
by reason of conviction of crime, but such conviction may be shown to 
affect his credibility: Provided, that any person who shall have been 
eonvicted of the crime of perjury shall not be a competent witness in any 
case, unless such conviction shall have been reversed, or unless he shall 
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have received a pardon. [L. 91, p. 33, §1; 2 H. C., § 1647; see L. 54, 


p. 196, § 292; Cd. ’81, 8 390.] 


Cited in 6 Wash. 569, 570; 15 Wash. 19; 
22 Wash. 59; 32 Wash. 187; 33 Wash. 350; 
37 Wash. 408—410; 55 Wash. 307; 105 
Wash. 423. 

Defendants in Criminal Prosecutions— 
In General: See Remington's Digest, 


Witn., 58 27, 28; Edwards v. Territory, 


1 W. T. 195; Edwards v. State, 2 Wash. 
291, 26 Pac. 258. 


Under this section, on a trial for per- 
jury committed in a civil action, the ac- 
cused has a right to show that the prin- 
cipal witnesses against him are interested 
in the civil action, which was still pend- 
ing for trial, and would profit by his 
conviction: State v. Eaid, 55 Wash. 302, 
104 Pac. 275, 33 L. R. A. (N. 8.) 946. 


Infamy or Conviction of Orime: See 
Remington’s Digest, Witn., §14; State v. 
Harras, 22 Wash. 57, 60 Pac. 58; State v. 
Pearson, 37 Wash. 405, 79 Pac. 985; State 
v. Moser, 94 Wash, 465, 162 Pac. 582. 


$1213. Who Incompetent. 


Accusation or Conviction of Crime in 
General: See Remington’s Digest, Witn., 
$ 104; State v. Payne, 6 Wash. 563, 34 
Pac. 317; State v. Gottfreedson, 24 Wash. 
398, 64 Pac. 523; State v. Ripley, 32 
Wash. 182, 72 Pac. 1036; Marshall v. 
Dunn, 93 Wash. 156, 160 Pac. 298. 


Cross-examination to Show Accusation 
or Conviction of Crime: See Remington's 
Digest, Witn., §106; State v. Payne, 6 
Wash. 563, 34 Pac. 317; State v. Cham- 
poux, 33 Wash. 339, 74 Pac. 557; State v. 
Eder, 36 Wash. 482, 78 Pac. 1023; State 
v. Stone, 66 Wash. 625, 120 Pac. 76; 
State v. Overland, 68 Wash. 566, 123 Pac. 
1011. 

Conviction of crime in one jurisdic- 
tion a3 disqualification of the wit- 
ness in another jurisdiction. 5 
Ann, Cas. 917; 19 Ann, Cas, 381; 
L. R. A. 1917A, 1138. 


The following persons shall not be competent to testify :— 
1. Those who are of unsound mind, or intoxicated at the time of their 


production for examination; and 


2. Children under ten years of age who appear incapable of receiving 
just impressions of the facts respecting which they are examined, or of 


relating them truly. 


L. 54, p. 186, § 293; L. 63, p. 154, § 330; L. 73, 


p. 106, § 384; Cd. 81, 8391; 2 H. C., § 1648. 


Cited in 34 Wash. 203; 45 Wash. 439; 
94 Wash. 272; 110 Wash. 449, 456. 


Age and Maturity of Mind: See Rem- 
ington’s Digest, Witn., §11; State v. 
Bailey, 31 Wash. 89, 71 Pac. 715; Hodd v. 
Tacoma, 45 Wash, 436, 88 Pac. 842; State 
v. Myrberg, 56 Wash. 384, 105 Paec. 622; 
Kalberg v. Bon Marche, 64 Wash. 452, 
117 Pac. 227; State v. Smith, 95 Wash. 
271, 163 Paec. 759. 


See, also, Getty v. Hutton, 110 Wash. 
124, 188 Pac. 10; Wilkerson v. McGinn, 


§ 1214. Who Disqualified. 


110 Wash. 454, 188 Pac. 472; Macale v. 
Lynch, 110 Wash. 444, 188 Pac. 517. 


Use of Drugs: See Remington’s Digest, 
Witn., § 12; State v. White, 10 Wash. 
611, 39 Pac. 160, 41 Pae. 442. 

Competency of infants as witnesses. 
4 Ann. Cas. 3; Ann. Cas. 1916C, 
424; 19 L. B. A. 605. 

Competency of insane person as wit- 
ness. Ann. Cas. 1913E, 323. 


Morphinism as affecting competency 
of witness. 39 L. R. A. 265. 


The following persons shall not be examined as witnesses :— 

1. A husband shall not be examined for or against his wife without the 
consent of the wife, nor a wife for or against her husband without the 
consent of the husband; nor shall either, during marriage or afterwards, 
without the consent of the other, be examined as to any commu— 


nication made by one to the other during marriage. 


But this exception 


shall not apply to a civil action or proceeding by one against the other, 
nor to a criminal action or proceeding for a crime committed by one 


against the other; 


F 


í 
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2. An attorney or counselor shall not, without the consent of his client, 
be examined as to any communication made by the client to him, or his 
advice given thereon in the course of professional employment ; 

3. A clergyman or priest shall not, without the consent of the person 
making the confession, be examined as to any confession made to him 
in his professional character in the course of discipline enjoined by the 


church to which he belongs; 


4, A regular physician or surgeon shall not, without the consent of his 
patient, be examined in a civil action as to any information acquired in 
attending such patient, which was necessary to enable him to prescribe for 


the patient; 


5. A public officer shall not be examined as a witness as to communi- 
eations made to him in official confidence, when the public interest would 


suffer by the disclosure. 


[Cf. L. 54, p. 187, § 294; L. 73, p. 107, § 385; 


L. 79, p. 118, § 1; Cd. 81, § 392; L. 86, p. 73, § 1; 2 H. C., § 1649.] 


Cited in 20 Wash. 462; 21 Wash. 662; 
24 Wash. 683; 27 Wash. 29, 573; 42 Wash. 
600; 44 Wash. 486; 47 Wash. 520; 54 Wash. 
3, 4; 56 Wash. 562, 563; 60 Wash. 398; 
65 Wash. 442; 90 Wash. 237; 91 Wash. 
22; 95 Wash. 452; 96 Wash. 176; 97 Wash. 
683: 98 Wash. 503; 101 Wash. 677; 102 
Wash. 37; 104 Wash. 454; 105 Wash. 477, 
478, 481, 483; 110 Wash. 280; 113 Wash. 
280. 

COMPETENCY OF HUSBAND AND 
WIFE: See Remington’s Digest, Witn,, 
$$ 15—20. 


§15. Incompetency for or Against 
Each Other in General: State v. Falsetta, 
43 Wash. 159, 86 Pac. 168, 10 Ann. Cas. 
177; Belknap v. Platter, 54 Wash. 1, 103 
Pac. 432, 132 Am. St. Rep. 1097. 

In an action by a husband to declare 
a trust in community lands, his wife is 
not a competent witness for deferdant 
over plaintiff’s objection, in view of this 
section: Hansen v. Hansen, 110 Wash. 
276, 188 Pac. 460. 


In supplemental proceedings, see Frank- 
enthal v. Solomonson, 20 Wash. 460, 55 
Pac. 754, 72 Am. St. Rep. 116, 44 L. R. 
A. 311. 


§ 16. Separate Interests: Frank- 
enthal v. Solomonson, 20 Wash. 460, 55 
Pac, 754, 72 Am, St. Rep. 116, 44 L. R. A. 
311. 


§17, —— Adultery, Criminal Conver- 
sation and Alienation of Affections: 
Speck v. Gray, 14 Wash. 589, 45 Pac. 143; 
Stanley v. Stanley, 27 Wash. 570, 68 Pac. 
187; State v. Nelson, 39 Wash. 221, 81 
Pac, 721; Lyen v. Lyen, 98 Wash. 498, 
167 Pac. 1113. 

§ 18. Actions for Divorce: Lee v. 
Lee, 3 Wash, 236, 28 Pac. 355. 

§ 18-1. Prosecutions for Offenses 
by Husband or Wife Against the Other: 
State v. Winnett, 48 Wash. 93, 92 Pace. 
904: State v. Kephart, 56 Wash. 561, 106 
Pac. 165, 26 L. R. A. (N. S.) 1123: 


3 v. Beltner, 60 Wash. 397, 111 Pac. 


Bigamy is not an offense committed by 
one spouse against another; hence the 
first wife is not a competent witness in 
a prosecution against the husband: State 
v. Kniffen, 44 Wash. 485, 87 Pac. 837, 
120 Am, St. Rep. 1009, 12 Ann. Cas, 113. 


§19. — Consent of Husband or 
Wife to Admission of Testimony by the 
Other: Cclumbia & P. S. R. Co. v. Haw- 
thorne, 3 W. T. 353, 19 Pac. 25. 


§20. — Effect of Divorce: State v. 
Nelson, 39 Wash. 221, 81 Pac. 721. 


CONFIDENTIAL RELATIONS AND 
PRIVILEGED COMMUNICATIONS: See 
Remington’s Digest, Witn., $$ 50, 51. Hus- 
band and wife—Subject matter of com- 
munications: Sackman v. Thomas, 24 
Wash. 660, 64 Pac. 819; State v. Mann, 
39 Wash. 144, 81 Pac. 561; State v. 
Snyder, 84 Wash. 485, 147 Pac. 38. 

See, also, Jones v. Jones, 96 Wash. 172, 
164 Pac. 757. | 


— Effect of Divorce of Husband and 
Wife: State v. Nelson, 39 Wash. 221, 
81 Pac. 721. 


Communications to or Advice by Attor- 
ney or Counsel: See Remington’s Digest, 
Witn., §§52—54. Relation of attorney 
and client: Hall & Paulson Furn. Co. v. 
Wilbur, 4 Wash. 644, 30 Pac. 665; Hart- 
ness v. Brown, 21 Wash. 655, 59 Pac. 491; 
State v. Miller, 78 Wash. 268, 138 Pac. 
896; Beck’s Fstate, In re, 79 Wash. 331, 
140 Pac. 340. 


See, also, Halffman v. Halffman, 113 
Wash. 320, 194 Pac. 371. 


§53. —— Subject Matter of Communi- 
cations or Advice in General: Hartness 
v. Brown, 21 Wash. 655, 59 Pac. 491; 
Williams v. Blumenthal, 27 Wash. 24, 
67 Pac. 393; Stanley v. Stanley, 27 Wash. 
570, 68 Pac. 187; Stern v. Daniel, 47 
Wash. 96, 91 Pac. 552; Maxwell v. 
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Harper, 51 Wash. 351, 98 Pac. 756; Col- 
lins v. Hoffman, 62 Wash. 278, 113 Pac. 
625, Ann. Cas. 1913A, 1; State v. Miller, 
80 Wash. 75, 141 Pac. 293, 1139; State 
v. Richards, 97 Wash. 587, 167 Pac. 47. 


§ 54. Communications Through or 
in Presence or Hearing of Others: State 
v. Falsetta, 43 Wash. 259, 8€ Pac. 168, 
10 Ann. Cas. 177. 


Communications to or Information Ac- | 


quired by Physician or Surgeon: See 
Remington’s Digest, Witn., 35 55, 56. 
Professional Character of Employment 
or Service: Lane v. Spokane Falls & N. 
R. Co., 21 Wash.. 119, 57 Pac. 367, 75 
Am. St. Rep. 821, 46 L. R. A. 153; Dub- 
cich v. Grand Lodge A. O. U. W., 33 
Wash. 651, 74 Pac. 832; State v. Winnett, 
48 Wash. 93, 92 Pac. 904; State v. Stapp, 
65 Wash. 438, 118 Pac. 337; Wesseler v. 
Great Northern R. Co., 90 Wash. 234, 155 
Pac. 1063, 157 Pac. 461; Strafford v. 
Northern Pac. R. Co., 95 Wash. 450, 164 
Pac. 71. 


See, also, State v. Miler, 105 Wash. 
75, 178 Pac. 459. 


§ 56. Waiver of Privilege: Will- 
iams v. Spokane Falls & N. R. Co., 42 
Wash, 597, 84 Pac. 1129; State v. Frye, 
45 Wash. 645, 89 Pac. 170; Noelle v. 
Hoquiam Lumber & Shingle Co., 47 Wash. 
519, 92 Pac. 372; Points v. Nier, 91 
Wash. 20, 157 Pac. 1082, Ann. Cas. 1918A, 
1046; Blackwell v. Seattle, 97 Wash. 679, 
167 Pac. 53. 
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See, also, State v. Miller, 105 Wash. 
475, 178 Pac. 459. 


Privilege of communication made to 
public officers. 9 A. L. B. 1099. 


Competency of spouse to testify to 
conversation or statement by other 
spouse in presence of third per- 
son. Ann. Cas. 1916B, 602. 

Admissibility in criminal prosecution 
of declaration made by one spouse 
in presence of the other. 19 Ann. 
Oas. 528. 


Competency and propriety of attor- 
ney as witness for client or ad- 
verse party. 13 Ann. Cas. 31. 

Privileged character of communica- 
tions made to minister of the gos- 
pel. 7 Ann. Cas. 109; 19 Ann. 
Cas. 644; L. R. A. 1917D, 278. 


Necessity that information communi- 
cated to physician should be neces- 
sary to treatment in crder to be 
privileged. 15 Ann. Oas. 582; Ann. 
Oas. 1916A, 403. 

Hospital records as within rule of 
privileged communications between 
physician and patient. Ann. Cas. 
1915D, 151; 14 L. R. A (N. 8.) 
565. 

Information acquired by autop3y 
made by physician as within rule 
of privileged communications. 
Ann. Cas. 1913C, 689; Ann. Cas. 
1916D, 709; 38 L. R. A. (N. 8.) 
1186. 


CHAPTER II. 
THB MANNER OF COMPELLING THD ATTENDANCE OF WITNESSES. 


§ 1215. Witnesses—Compelling Attendance. 


No person shall be obliged to attend as a witness before any court of 
record, judge, justice of the peace, commissioner, referee, or other officer, 
in any civil action or proceeding out of the county in which he resides, 
unless his residence be within twenty miles of such court, judge, justice 
of the peace, commissioner, referee, or other officer; and no person shall be 
obliged to attend as a witness in any civil action or proceeding in a justice's 
court, unless his residence be within twenty miles of such court, whether 
within the county or not. Nor shall any person be compelled to attend as 
a witness in any civil action or proceeding, unless the fees be paid or ten- 
dered to him which are allowed by law for one day’s attendance as a wit- 
ness; and for traveling to and returning from the place where he is required 
to attend, provided such fees be demanded by him at the time of service 
of the subpoena. [L. 54, p. 187, § 295; L. 63, p. 156, § 332; L. 69, p. 104, 
§ 388; Cd. 81, § 393; L. 91, p. 33, § 2; 2 H. C., § 1650. 

See supra, § 497, fees of witnesses. 
See supra, § 507, fees of witnesses to he paid in advance. 
See supra, § 1049 et seq., contempts and their punishment. 


See infra, § 1238, contempt of witness on taking deposition. 
See infra, § 1892, contempt before justice of the peace. 
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Cited in 5 Wash. 805; 67 Wash. 372, 
373; 110 Wash. 164. 


Attendance of Witness: See Reming- 
ton’s Digest, Witn., §§ 1—3. Authority to 
compel attendance: United States v. 
Small, 3 W. T. 478, 17 Pae. 739; Wise- 
man v. Eastman, 21 Wash. 163, 57 Pace. 
398; State ex rel. Hopkins v. Kennan, 
33 Wash. 247, 74 Pac. 381, 99 Am. St. 
Rep. 949. 

§2. Place Where Attendance may be 
Required: State ex rel. Timm v. 
Trounce, 5 Wash. 804, 32 Pac. 750. 

§3. Subpoena — Application and Pro- 
ceedings: State ex rel. Carraher v. 
Graves, 13 Wash. 485, 43 Pac. 376; State 
ex rel. Peterson v. Superior Court, 67 
Wash. 370, 121 Pac. 836. 


§ 1216. Subpoena Duces Tecum. 


EVIDENCE, 


[ TirLe LX 


Under this section, a person residing in 
another county cannot be adjudged guilty 
of contempt of court for refusing to 
obey the summons until it has first been 
made to appear that his residence is 
within twenty miles of such court: State 
ex rel. Timm v. Trounce, 5 Wash. 804, 
32 Pac. 750. 

It is not an abuse of discretion to re- 
fuse a new trial on account of the ab- 
sence overseas of a witnes3, where it 
appears that the witness was prosecuting 
attorney of another county, who, under 
this section, could not be compelled to 
attend as a witness, and the case had been 
at issue for about two years and no move 
made to take depositions: Eberhart v. 
Murphy, 110 Wash. 158, 188 Pac. 17. 


The subpoena may require not only the personal attendance of the 
person to whom it is directed at a particular time and place to testify as a 
witness, but may also require him to bring with him any books, documents, 
or things under his control; but no public officer or person having the 
possession or control of public records or papers which by law are required 
to be kept in any particular office or place shall be compelled to produce 


the same in any court. 


Cited in 59 Wash. 656; 84 Wash. 486. 


The violation of an crder of the court 
to produce certain books belonging to a 
bank for which a receiver had been ap- 
pointed is not subject to punishment for 
contempt, although committed by the pres- 
ident of the bank, where the affidavit 
used as a basis for the contempt pro- 
ceedings fails to show that it was within 
the power of the party prosecuted to 
comply with the order: State ex rel. 
Olson v. Allen, 14 Wash. 684, 45 Pac. 
644, 


The fact that proof subsequently intro- 
duced upon the trial tends to show that 
one charged with contempt of court had 
books in his possession which he was 
ordered to produce, but that he violated 
the order, is immaterial when such fact 
is not sufficiently shown by the affidavit 
used as a basis for the proceeding: Id. 


Failure to produce the document raises 
a presumption that they are what the ad- 
verse party claims them to be, and it 1s 
for the jury to determine whether the 
witness complied with the subpoena: 
Thomas v. Foa, 51 Wash. 250, 9S Pac. 
663. 


A witness subpoenaed duces tecum can- 
not refuse to produce bocks which are 
shown to be material, on the ground of 
their immateriality, if they are not con- 
filential or of a privileged character: 
State ex rel. Spokane & Eastern Trust 


L. 54, p. 188, § 296; Cd. 81, § 394; 2 H. C., 8 1651.] 


Co. v. Superior Court, 109 Wash. 634, 187 
Pac. 358, 9 A. L. R. 157. 


A showing that books were necessary to 
enable a referee to make his findings of 
fact and report upon an accounting and 
that no other source was accessible, is 
sufficient to justify the issuance of a 
aubpoena duces tecum: State ex rel. Spo- 
kane & Eastern Trust Co. v. Superior 
Court, 109 Wash. 634, 187 Pac. 358, 9 
A. L. R. 157. 


A witness subpoenaed duces tecum 
cannot refuse to produce the documents 
on the ground of their inadmissibility or 
of their weight as evidence: State ex rel. 
Spokane & Eastern Trust Co. v. Superior 
Court, 109 Wash. 634, 187 Pac. 358, 9 
A. L. R. 157. 


Noncompliance with a subpoena duces 
tecum cannot he exensed on the ground 
of the inconvenience to the witness: State 
ex rel. Spokane & Eastern Trust Co. v. 
Superior Court. 109 Wash. 634, 187 Pac. 
358, 9 A. L. R. 157. 


It is not a valid objection to a sub- 
poena duecs tecum to produce the book: 
of a bank before a referee that thev 
contain confidential communications with 
other parties which may be made public, 
since it is presumed that the referee will 
not permit any such improper use of the 
records: State ex rel. Spokane & Eastern 
Trust Co. v. Superior Court, 109 Wash. 
634, 187 Pac. 358, 9 A. L. R. 157. 
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Sufficiency of description of docu- Inconvenience or expence as excuse 
ments in subpoena duces tecum. 15 for disobeying subpoena’ duces 
Ann. Cas. 643; 31 L. R. A. (N. 8) tecum, 9 A. L. R. 163. 

835. 


§ 1217. Subpoena — Issuance. 
The subpoena shall be issued as follows: 

1. To require attendance before a court of record or at the trial of an 
issue therein, such subpoena may be issued in the name of the state of 
Washington and be under the seal of the court before which the attendance 
is required or in which the issue is pending: Provided, that such subpoena 
may be issued with like effect by the attorney of record of the party to 
the action in whose behalf the witness is required to appear, and the form 
of such subpoena in each case may be the same as when issued by the court 
except that it shall only be subscribed by the signature of such attorney; 

2. To require attendance out of such court before a judge, justice of 
the peace, commissioner, refere? or other officer authorized to administer 
oaths or to take testimony in any matter under the laws of this state, it 
shall be issued by such judge, justice of the peace, commissioner, referee or 
Other officer before whom the attendance is required; 

3. To require attendance before a commissioner appointed to take testi- 
mony by a court of any other state, territory or county it may be issued 
by any judge or justice of the peace in places within their respective juris- 
diction. [Cf. L. 54, p. 188, § 297; Cd. ’81, § 395; 2 H. C., § 1652; L. 95, 
p. 189 §1.] 


§ 1218. Service, Proof of. 


Such subpoena may be served by any suitable person over eighteen 
years of age, by exhibiting and reading it to the witness, or by giving him 
a copy thereof, or by leaving such copy at the place of his abode. When 
service is made by any other person than an officer authorized to serve pro- 
cess, proof of service shall be made by affidavit. [L. 54, p. 188, § 298; 
L. 53, p. 156, § 334; L. 69, p. 105, § 391; Cd. 81, § 396; 2 H. C., § 1653.] 


§ 1219. Person in Court Required to Testify. 


A person present in court, or before a judicial officer, may be required 
to testify in the same manner as if he were in attendance upon a subpoena 
issued by such court or officer. [L. 54, p. 188, 299; Cd. 81, § 397; 2 H. C., 
§ 1654. ] 


§ 1220. Liability and Penalty for Failure to Attend. 


If any person duly served with a subpoena, and obliged to attend as a 
witness, shall fail to do so, without any reasonable excuse, he shall be liable 
to the aggrieved party for all damages occasioned by such failure, to be re- 
covered in a civil action. Such failure to attend as required by the 
subpoena shall also be considered a contempt, and, upon due proof, the 
witness may be punished by a fine not exceeding fifty dollars, and stand 
committed until said fine and costs are paid, or until discharged by due 
course of law. [L. 54, p. 188, §§ 300, 301; Cd. 81, §§ 398, 399; 2 H. C., 
§ 1655. | | 

See notes to § 1215. 


Cited in 13 Wash. 487. 
(81 
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§ 1221. Attachment for Witness. 

The court, judge, justice of the peace, or other officer, in such case, 
may issue an attachment to bring such witness before them to answer for 
contempt, and also testify as witness in the cause in which he was sub- 
poenaed. [L. 54, p. 188, § 302; Cd. 81, § 400; 2 H. C., 8 1656.] 


A judge of the superior court has no a subpoena was served upon him while 
jurisdiction to compel by attachment the he was temporarily within the county: 
attendance of a nonresident witness, who State ex rel. Hopkins v. Kennan, 33 
is outside of the jurisdiction, for the Wash. 247, 74 Pac. 381, 99 Am. St. Rep. 
purpose of taking his deposition, although 949. 


$ 1222. To Whom Directed, How Executed. 


Such attachment may be directed to the sheriff or any constable of any 
county in which the witness may be found, and shall be executed in the 
same manner as a warrant; and the fees of the officer for issuing and 
serving the same shall be paid by the person against whom the same was 
issued, unless he show reasonable cause, to the satisfaction of the justice, 
for his omission to attend; in which case the party requiring such attach- 
ment shall pay all such costs. [L. 91, p. 33, §3; 2 H. C., § 1657.] 


§ 1223. Testimony of Prisoner, How Obtained. 


If the witness be a prisoner confined in a jail or prison within this 
state, an order for his examination in prison, upon deposition, or for his 
temporary removal and production before a court or officer, for the purpose 
of being orally examined, may be issued. [L. 54, p. 189, § 303; Cd. 81, 
§ 401; 2 H. C., § 1658. ] 


§ 1224. Affidavit to Procure Order. 
Such order can only be made upon affidavit, showing the nature of 


the action or proceeding, the testimony expected from the witness, and 
its materiality. IL. 54, p. 189, § 304; Cd. 81, § 402; 2 H. C., § 1659.] 


CHAPTER III. 
THE EXAMINATION OF PARTTES. 


§ 1225. Examination of Adverse Party as Witness. 


A party to an action or proceeding may be examined as a witness, at 
the instance of the adverse party, or of one of several adverse parties, and 
for that purpose may be compelled in the same manner and subject to 
the same rules of examination as any other witness to testify at the trial, 
or he may be examined on a commission. [L. 54, p. 189, § 305; Cd. 81. 
$ 403; 2 H. C., § 1660.] 


Cited in 10 Wash. 428; 11 Wash. 651; § 4. Actions and in Which 


Proceedings 
Examination is Authorized: Le May v. 


20 Wash. 239; 21 Wash. 335. 


Right to Impeach One’s Own Witness: 
See Remington’s Digest, Witn., § 98-1; 
Thomas v. Fos, 51 Wash. 250, 98 Pac. 
663. 

INTERROGATORIES AND EXAMINA- 
TION OF PARTIES AND OF OTHER 
PERSONS: See Remington's Digest, 
Discov.. §§ 4—7. 


Baxter, 11 Wash. 649, 40 Pac. 122. 


§ 5. Grounds and Purposes of Examina- 
tion—Discovery of Evidence: Du Clos v. 
Batcheller, 17 Wash. 389, 49 Pac. 483; 
Ingram v. Wishkah Boom Co., 35 Wash. 
191, 77 Pac. 34. 


This section, and section 1229, infra, 


expressly authorize the examination of the 
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adverse party as a witness, and the re- §6. Application: Murrilla +. Guis, 51 
buttal of his evidence by adverse testi- Wash. 93, 98 Pac. 100. 

mony, although he was called as the §7. Order—Making and Requisites in 


party’s own witness at the opening of the 
trial: Thomas v. Fos, 51 Wash. 250, 98 
Pac. 663. 


§ 1226. Interrogatories to Adversary. 

Instead of the examination being had at the trial, as provided by the 
last section, the plaintiff, at the time of filing his complaint or afterwards, 
and the defendant, at the time of filing his answer or afterwards, may file 
in the clerk’s office interrogatories for the discovery of facts and docu- 
ments material to the support or defense of the action, to be answered on 
oath by the adverse party. [L. 54, p. 189, § 306; Cd. 81, § 404; 2 H. C., 


General: Livesley v. O’Brien, 6 Wash. 
553, 34 Pac. 134. 


§ 1661. 


Cited in 14 Wash. 135; 17 Wash. 391; 
35 Wash, 245—247; 44 Wash. 31, 37; 80 
Wash. 215; 81 Wash. 31; 106 Wash. 694. 


Right to new trial, as affected by fail- 
ure to propound interrogatories under 3ec- 
tions 1226, 1227, or to have the complaint 
made more specific in that respect, such 
neglect amounting to a lack of due 
diligence: Potts v. Potts, 81 Wash. 27, 
142 Pac. 448. 

Doubted, whether the production of 
documentary evidence can be enforced by 
interrogatories under this section, in view 
of section 1262, infra: Cully v. Northern 
Pac. R. Co., 35 Wash. 241, 77 Pac. 202. 


A complaint upon a mutual open ac- 
count, containing an itemized statement, 
need not be made more definite and 
certain where further information so far 
as permissible was obtainable by inter- 


rogatories to the adversary, under this. 


section: Connecticut Investment Co. v. 
Yokom, 106 Wesh. 693, 180 Pac. 926. 


Interrogatories—Objections and Excep- 
tions: See Remington's Digest. Discov., 
$ 8; Du Clos v. Batcheller, 17 Wash. 389, 
49 Pac. 483; Brooke v. Boyd, 80 Wash. 
213, 141 Pac. 357, Ann. Cas. 1916B, 359; 
Tacoma & Eastern Lumber Co. v. Field 
& Co., 100 Wash. 79, 170 Pac. 360. 

Doubted whether the production of 
documents can be enforced under this 
section, in view of section 1262 making 
provision for their inspection: Cully v. 
Northern Pac. R. Co., 35 Wash. 241, 77 
Pac. 202. 

Waiver of right to demand interroga- 
tories: See Murrilla v. Guis, 51 Wash. 
93, 98 Pac. 100. 

Right under statute to an order for 
the examination of an adverse 
party to enable one to frame his 


pleadings. L. R. A. 1918C, 599. 


§ 1227. Answers to Interrogatories. 

Such interrogatories shall be served in the manner provided by law 
for the service of summons, or by service upon the attorney of the party 
to be interrogated, and the answers thereto shall be served and filed within 
twenty days after such service unless for cause shown a further time be 
allowed by the court. A private corporation may be interrogated in the 
same manner as individuals, and it shall not be excused for a failure to 
answer any proper interrogatory unless it shall show that no one in its 
employ or connected with, or interested in it, can give the desired answer 
or information. [Cf. L. 54, p. 189, § 307; Cd. 81, § 405; 2 H. C., § 1662; 
L. 97, p. 288, § 1.] 


Cited in 81 Wash. 31. Wash. 476, 48 Pac. 238, 58 Am. St. Rep. 


Answers to Interrogatories—Defects and 
Objections: See RBemington's Digest, 
Discov., $9; Moore v. Palmer, 14 Wash. 
434, 44 Pac. 142; Lowry v. Moore, 16 


49; Knapp v. Order of Pendo, 36 Wash. 
601, 79 Pac. 209; Pearce v. Greek Boys 
Min. Co., 48 Wash. 38, 92 Pac. 773. 


§ 1228. Examination on Trial Notwithstanding Interrogatories. 


A party to an action or proceeding, having filed interrogatories to be 
answered by the adverse party, as prescribed by the last two sections, 
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shall not thereby be precluded from examining such adverse party as a 
witness at the trial, nor from taking his deposition to be read at the trial. 
[Cf. L. 54, p. 189, § 308; Cd. 81, § 406; L. 91, p. 34, § 4; 2 H. C., § 1663.} 


§ 1229. Testimony not Conclusive. 


The testimony of a party, upon examination at the trial, or by deposi- 
tion, or upon interrogatories filed, may be rebutted by adverse testimony- 
[Cf. L. 54, p 189, § 309; Cd. 81, § 407; L. 91, p. 34, §5; 2 H. C., § 1664. } 


Cited in 14 Wash. 135; 30 Wash. 354; 
75 Wash. 388. 

Use of Evidence Obtained: See R2ming- 
ton’s Digest, Discov., § 12; Denny v. Say- 
ward, 10 Wash. 422, 39 Pac. 119; Island 
County v. Babcock, 20 Wash. 238, 55 Pac. 


114; Moore v. Palmer, 14 Wash. 134, 44 
Pac. 142; Allenc v. Spokane Falls & N. R. 
Co., 21 Wash. 324, 5S Pac. 244; Sawdey 
v. Spokane Falls & N. R. Co., 30 Wash. 
349, 70 Pac. 972, 94 Am. St. Rep. 880. 


§ 1230. Penalty for Refusal to Answer or Give Testimony. 


If a party refuse to attend and testify at the trial, or to give his deposi- 
tion, or to answer any interrogatories filed, his complaint, answer or reply 
may be stricken out, and judgment taken against him, and he may also, 
in the discretion of the court, be proceeded against as in other cases for a 
contempt: Provided, that the preceding sections shall not be construed so 
as to compel any person to answer any question where such answer may 


tend to criminate himself. 
p. 34, §6; 2 H. C., § 1665.) 


Cited in 4 Wash. 326; 6 Wash. 553; 44 
Wash. 31, 32, 42. 

Failure to Answer Interrogatories: See 
Remington’s Digest, Discov., §10; Le 
May v. Baxter, 11 Wash. 649, 40 Pac. 
122; Livesley v. O’Brien, 6 Wash. 553, 34 
Pac. 134; Waite v. Wingate, 4 Wash. 324, 
30 Pac. 81; Fischer v. Woodruff, 25 Wash. 
67, 64 Pac. 923, 87 Am. St. Rep. 742; 
Knapp v. Order of Pendo, 38 Wash. 601, 
79 Pac. 209; Fidelity Nat. Bank v. 
Adams, 38 Wash. 75, 80 Pac. 284; Law- 
son v. Black Diamond Coal Min. Co., 44 
Wash. 26, 86 Pac. 1120; Haas v. Wash- 
ington Water Power Co., 93 Wash. 291, 
160 Pac. 954. 

Default is properly taken against 
plaintiffs who refuse to answer interrog— 
atories submitted by defendants calling 


[Cf. L. 54, p. 190, § 310; Cd. 81, § 408; L. 91, 


for facts material to the defense: Saar 
v. Weeks, 105 Wash. 628, 178 Pac. 819. 


The only judgment authorized is one 
of dismissal of plaintiff’s action, where 
no default is taken for his failure to 
reply to an affirmative deferse, and no 
proof is introduced in support of the 
matters alleged in such defense: Waite v. 


Wingate, 4 Wash. 324, 30 Pac. 81. 


This section authorizes courts to grant 
default judgments upon the failure of a 
party to anawer interrogatories filed, 
where the interrogatories go to all the 
issues in the case, and where th; refusal 
to answer may be taken as an admission 
of the facts at issue, and is not invalid 
and unconstitutional: Capps v. Frederick, 
44 Wash. 38, 86 Pac. 1128, 


§ 1230-1. Physical Examination in Personal Injury Cases. 

On or before the trial of any action brought to recover damages for 
injury to the person, the court before whom such action is pending may 
from time to time, on application of any party therein, order and direct an 
examination of the person injured as to the injury complained of by a 
competent physician or physicians, surgeon or surgeons, in order to qualify 
the person or persons making such examination to testify in the said cause 
as to the nature, extent and probable duration of the injury complained of: 
and the court may in such order direct and determine the time and place 
of such examination: Provided, this section shall not be construed to pre- 
vent any other person or physician from being called and examined as 
a witness as heretofore. [L. 15, p. 236, §1.] 


784 


CHAP. IVI 


Cited in 94 Wash. 528; 106 Wash. 610. 


Physical Examination: See Pemington’s 
Digest, Discov, §11; Lane v. Spokane 
Falls & Northern R. Co., 21 Wash. 119, 57 
Pac, 367, 75 Am. St. Rep. 821, 46 L. R. A. 
153; Smith v. Spokane, 16 Wash. 403, 47 
Pac. 888; Myrberg v. Baltimore ete. R. 
Co., 25 Wash. 364, 65 Pac. 539; Helbig v. 
Grays Harbor Elec. Co., 37 Wesh. 130, 
79 Pac. 612; Dunkin v. Hoquiam, 56 
Wash. 47, 105 Pac. 149. 

In an action for personal injuries, it is 
not error to refuse a physical examina- 
tion of the plaintiff, before any issue had 
been framed as to the extent of the 
injuries or any showing made as to the 
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necessity therefor, in view of this sec- 

tion, which is not mandatory: Titus v. 

Montesano, 106 Wash. 608, 181 Pac. 43. 

Power of court to compel submission 

to physica! examination. 1 Ann. Cas. 

266; 11 Ann. Cas. 844; Ann. Oas. 

1915D, 767; Ann, Oas. 1917D, 351. 

Duty of injured employee seeking 

recovery under Workmen’s Com- 

pensation Act to submit to exam- 
ination. 6 A. L R. 1270. 


Second examination of injured work- 
man as allowable under Work- 
men’s Compensation Act. Ann, Cas. 
1915C, 918. 


CHAPTER IV. 
DEPOSITIONS. 


§ 1231. Cases in Which Deposition may be Taken. 


The testimony of a witness may be taken by deposition, to be read 
in evidence in an action, suit, or proceeding commenced and pending in 
any court in this state, in the following cases :— 

1. When the witness resides out of the county, and more than twenty 


miles from the place of trial; 


2. When the witness is about to leave the county, and go more than 
twenty miles from the place of trial, and there is a nn... that he will 
continue absent when the testimony is required; 

3. When the witness is sick, infirm, or aged, so as to ne it probable 
that he will not be able to attend at the trial; 


4. When the witness resides out of the state. 


L. 54, p. 190, 8 313; L. 69, 


p. 108, § 404; L. 77, p. 89, § 411; Cd. 81, § 409; 2 H. C., § 1666.] 


Cited in 14 Wash. 458; 54 Wash. 21; 
85 Wash. 184; 111 Wash. 69, 70, 71. 


Actions and Proceedings in Which 
Depositions may be Taken — Criminal 
Prosecutions: See Remington's Digest, 
Depositions, $1; State v. Humason, 5 
Wash. 499, 32 Pac. 111; State v. Paggett, 
8 Wash. 579, 36 Pac. 487; State v. 
Hunter, 18 Wash. 670, 52 Pac, 247. 


See, also, State ex rel. Rothwell & Co. 


§ 1232. Time for Taking. 


v. Superior Court, 189 


Pac. 556. 
Jurisdiction of Probate Court to Issue 


111 Wash. 63, 


Commissions: Reformed Presbvterian 
Church v. McMillan, 31 Wash. 643, 72 
Pac, 502. | 


For text treatment of Depositions,“ 
seo 8 R. O. L. 1129. 

Power of court to issue or to honor 
letters rogatory. 9 A. L. B. 966. 


Either party may commence taking testimony by depositions at any 


time after service of summons upon the defendants. 


Cd. ’81, § 410; 2 H. C., 8 1667.] 


[L. 77, p. 90, § 412; 


Cited in 110 Wash. 165; 111 Wash. 69, 71. 


§ 1233. Before Whom Taken Within States—Notice. 
Either party may have the deposition of a witness taken in this state 


before any judge of the superior court, justice of the peace, olerk of the 
supreme or superior court[s], mayor of a city or notary public, by serving 
on the adverse party or his attorney previous notice of the time and place 


of examination. The notice shall be served such time before the time when 
Rem. Wash. Code, Vol. I—50 785 
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the deposition is to be taken as to allow the adverse party sufficient time 
by the usual route of travel to attend, and three days for preparation, ex- 
clusive of the day of service, and the examination may, if so stated in the 
notice, be adjourned from day to day. The notice shall specify the action 
or proceeding, the name of the court or tribunal in which the deposition 
is to be used, and the time and place of taking the deposition. It shall 
be served upon the adverse party, his agent, or attorney of record, or be 
left at his usual place of abode. [L. 54, p. 190, § 314; €d. 81, § 411; 
L. 88, p. 29, §1; L. 91, p. 34, §7; 2 H. C., $ 1668.} 

Cited in 54 Wash. 20. See, also, State ex rel. Rothwell & Co. 


Notice and Time of Taking: Sce Rem- V. Superior Court, 111 Wash. 63, 189 Pac. 
ington’s Digest, Depositiona, §5; Phelps 556. 


v. Steamship City of Panama, 1 W. T. Necessity and sufficiency of naming 
518; Donaldson v. Winningham, 54 Wash. witness in notice of taking deposi- 
19, 102 Pac. 879; Swanson v. Hood, 99 tion. Ann. Cas. 1918A, 950. 


Wash. 506, 170 Pac. 135. 


§ 1234. Time for Notice may be Limited. 

The court, or a judge thereof, or in an action or proceedings before a 
justice of the peace, the justice, may, upon sufficient cause being shown by 
affidavit, prescribe a shorter time for notice than that specified in the last 


preceding section. A copy of the order shortening the time must be served 
with the notice. [L. 91, p. 35, §8; 2 H. C., § 1669.] 


§ 1235. Witnesses Subpoenaed and Compelled to Attend. 


Any witness may be subpoenaed and compelled, by any officer author- 
ized to take depositions, to appear and give his deposition at any place 
within twenty miles of the abode of such witness, in like manner as he may 
be subpoenaed and compelled to attend as a witness in any court, and he 
shall suffer the same penalties for a failure to attend as are prescribed in 
section 1220. [Cf. L. 54, p. 192, § 321; Cd. 81, § 422; L. 91, p. 35, §9: 
2 II. C., § 1670.] 


Cited in 59 Wash. 657. In re, 59 Wash. 655, 110 Pac. 547, 29 


Production of Documents: See Reming- L. R. A. (N. S.) 716. 
ton’s Digest, Depositions, $ 5-1; Bolster, 


§ 1236. Superior Court may Compel Attendance. 


The superior court shall have power to compel the attendance of wit- 
nesses, within this state, before notaries public, justices of the peace or anv 
other person authorized by the laws of this state to take depositions in 
causes pending in any court of the state, or in any court of any other state, 
or in any court of the United States, or in any court of a foreign country. 
L. 01, P. 23, 8 1. 

Cited in 59 Wash. 657. 


§ 1237. Application for Order. 


The officer before whom the deposition is to be taken in case of the 
refusal of any witness to attend or testify shall report to the superior court 
in and for the county in which the witness resides, or is found, by petition, 
that due notice has been given of the time and place of taking the deposi- 
tions and that the witness has been summoned in the same manner that 
witnesses are now summoned to appear and testify in the superior court 
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of this state; and the fees and mileage of the witness has been paid, or 
tendered to the witness, for his attendance and testimony, and that the 
witness has failed and refused to attend or testify before such officer, in 
the cause mentioned in the notice and the subpoena; and ask an order of the 
court compelling the witness to attend and testify before such officer. 
[L. 01, p. 23, § 2.] 

Cited in 59 Wash. 657. 


§ 1238. Citation — Contempt. 

The court upon the petition of the officers, and the payment of the 
regular docket fee of four dollars ($4) shall enter an order directing the 
witness to appear before the officer making the report, at a time and place 
to be fixed by the court in such order, and then and there give his testimony 
in such cause. A copy of which order shall be served upon the witness in 
the same manner that summons and complaints are now served; and on 
failure or refusal of the witness to obey such order such witness shall be 
dealt with as for contempt. [L. ’01, p. 24, §3.] 


§ 1239. Before Whom Taken Out of the State. 


Depositions may be taken out of the state by a judge, justice, or chan- 
cellor or clerk of any court of record, a justice of the peace, notary public, | 
mayor, or chief magistrate of any city or town, or any person authorized 
by a special commission from any court [of record] of this state. 
[Cf. L. 54, p. 193, § 322; L. 77, p. 90, § 414; Cd. 81, § 412; 2 H. C., 
§ 1671.) 


Cited in 111 Wash. 69. 


§ 1240. Commission to Take—How Issued. 

Any superior court in this state, or any judge thereof, is authorized to 
grant a commission to take depositions within or without this state. The 
commission must be issued to a person or persons therein named, by the 
clerk, under the seal of the court granting the same, and depositions under 
it may be taken upon written interrogatories or upon oral questions or 
partly upon oral and partly upon written interrogatories. Before any such 
commission shall be granted, the person intending to apply therefor shall 
serve upon the adverse party a notice of his intention to make such appli- 
cation, stating the time when and the place where such application will 
be made, which notice shall be served in the same manner and for the same 
time as provided in section 1233, unless the court or judge, for sufficient 
cause shown by affidavit, prescribe a shorter time. At the time the applica- 
tion is presented, the court or judge shall settle the interrogatories, if any 
have been served and the parties have not settled the same. The clerk, 
upon issuing the commission, shall attach the interrogatories thereto, if 
any have been agreed upon or settled by the court, and immediately for- 
ward the same to the commissioner. At least five days’ notice must be 
given to the party or witness to be examined out of the state, in case such 
examination shall be had upon oral interrogatories, and the person before 
whom the deposition of the witness shall be taken shall have the same power 
to compel the attendance of such parties or witnesses as any person author- 
ized to take such deposition within this state. [Cf. L. 54, p. 193, § 323; 
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L. 73, p. 114, 88 412, 413; L. 77, p. 90, § 415: Cd. 81, 88 413, 414; L. 91, 
p. 35, 8 10; 2 H. C., § 1672; L. 97, p. 206, §1.] 
Cited in 96 Wash. 3; 111 Wash. 69. Geissler v. Truax, 96 Wash. 1, 164 Pac. 
Interrogatories: See Remington’s Digest, 597; Terrill v. Fotheringham, 103 Wash. 
Depositions, §3; Hobart v. Jones, 5 34, 173 Pac. 748. 
Wash. 385, 31 Pac. 879; State ex rel. 


§ 1241. Notice to Nonresident Party. 

When the party against whom the deposition is to be read is absent 
from or a nonresident of the state, and has no agent or attorney of record 
therein, he may be notified of the taking of the deposition [or] of the appli- 
cation for a commission, by publication. The publication must be made 
three consecutive wecks, in some newspaper printed in the county where 
the action or proceeding is pending, if there be any printed in such county. 
and if not, in some newspaper printed in this state, of general circulation 
in that county. The publication must contain all that is required in the 
written or printed notice. and may be proved in the manner prescribed in 
ease of the publication of summons. [Cf. Cd. 81, § 415; L. 91, p. 35, § 11; 
2 H. C., § 1673.] 


§ 1242. How Taken and Certified. 

The deposition shall be written by the officer taking the same, or by 
the witness, or by some disinterested person, in the presence and under the 
direction of such officer. When completed, it shall be carefully read to or 
by the witness, corrected if desired, and subscribed by him. If taken upon 
notice, it shall be certified by the officer substantially as follows :— 


State of Washington, 
County of 

I, A B, justice of the peace in and for said county (or judge, clerk, ete., 
as the case may be), do hereby certify that the above deposition was taken 
before me, and reduced to writing by myself (or witness, as the case mav 
be), at „in said county, on the day of , 18—, at o clock, 
in pursuance of notice hereto annexed; that the above-named witness, be— 
fore examination, was sworn (or affirmed) to testify the truth, the whole 
truth, and nothing but the truth, and that the said deposition was carefully 
read to (or by) said witness, and then subscribed by him. 

A B, Justice of the Peace. 


bss, 


` Dated at the day of ——, 18—. 

If the deposition be taken upon a commission, the commission [er] 
shall testify [certify] it in substantially the same manner, and annex to it 
the commission and interrogatories. [Cf. L. 54, p. 191,§ 315; Cd. 81, 
§ 416; L. 91, p. 36,§12; 2 H. C., S 1674. ] 

Cited in 70 Wash. 691; 75 Wash. 481. tions, 88 6, 7; Hobart v. Jones, 5 Wash. 


Examination of Witness Reduction to 5 
Writing: See Remington’s Digest, Deposi- 
tions, §5-2; Armstrong v. Yakima Hotel 
Co., 75 Wash. 477, 135 Pac. 233. 

Making and Requisites of Return or Cer- 
tificate: See Remington’s Digest, Deposi- 


385, 31 Pac. 879; Nasser v. Gaston, 70 
Wash, 685, 127 Pac. 470; Phelps v. 
Steamship City of Panama, 1 W. T. 518. 


Suppression: See Remington’s Digest, 
Depositions, § 7-1; Nasser v. Gaston, 70 
Wash. 685, 127 Pac. 470. 
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§ 1243. How Returned. 

The deposition, whether taken upon notice or upon a commission, shall 
be inclosed in a sealed envelope, by the officer taking the same, and directed 
to the clerk of the court, arbitrators, referee, or justice of the peace before 
whom the action is pending, or to such persons as the parties, in writing, 
may agree upon, and either delivered to the clerk of the court or other 
person, or transmitted through the mail or by some private person. 
[Cf. L. 54, p. 191, § 316; Cd. 81, § 417; L. 91, p. 36, § 13; 2 H. C., § 1675.) 

Cited in 70 Wash. 691. Mendenhall v. Kratz, 14 Wash. 453, 44 


Opening and Publication: See Reming- Pac. 872. 
ton’s Digest, Depositions, 58; Phelps v. 
Steamship City of Panama, 1 W. T. 518; 


: See Remington's Digest, 
Depositions, § 8-1; Donaldson v. Winning- 
ham, 62 Wash. 212, 113 Pac. 285. 


§ 1244. Use of on Trial —0Objections. 

Such deposition may be used by either party upon the trial, or other 
proceeding, against any party giving or receiving the notice, subject to all 
legal exceptions to the competency or credibility of the witness, or the 
manner of taking the deposition. But if the parties attend at the examina- 
tion, no objection to the form of an interrogatory shall be made at the trial, 
unless the same was taken at the time of the examination. It shall be the 
duty of the person taking the deposition to propound to the witness every 
question proposed by either party, and to note all objections to the form of 
any interrogatory, and when any interrogatory is objected to on account 
of form, unless the form is amended and the objection waived, he shall write 
after the question, and before the answer, the words “objected to”; and 
when any witness declines to answer a question on the ground that it will 
[tend to] criminate himself, that fact shall also be noted after the question, 
if written down. The deposition may be taken in the form of a narrative, 
or by question and answer, or partly in either form, as either party present 
at the examination shall require. When taken by question and answer, the 
officer shall first write down the question and then the answer, as nearly as 
may be, in the language of the witness; but when the deposition is read 
to the witness previous to signing it, he shall be permitted to amend his 
answer to any question, or any part of his deposition; such amendment, how- 
ever, unless both parties shall otherwise agree, shall not be made by way 
of interlining or erasing, but shall be added at the end of the deposition 
under the title, amendment by the witness,’’ and such amendment shall 
intelligibly refer to the part so amended. [L. 54, p. 191, § 317; Cd. ’81, 
§ 418; 2 H. C., § 1676.] 


OBJECTIONS: See Remington’s Digest, 
Depositions, §§ 14—16. 


§14. In General: Von Tobel v. Stetson & 
Post Mill Co., 32 Wash. 683, 73 Pac. 788; 


§ 16. Right to Object: Von Tobel 
v. Stetson & Post Mill Co., 32 Wash. 
683, 73 Pac. 788; Sanborn v. Dentler, 97 
Wash. 149, 166 Pac. 62. 


Chieago, M. & St. P. R. Co. v. Alexander, 
47 Wash. 131, 91 Pac. 626; Nasser v. 
Gaston, 70 Wash. 685, 127 Pac. 470; 
State Bank of Clarkston v. Morrison, 85 
Wash. 182, 147 Pac. 875. 


§ 15. Answers: Price v. Wen- 
atchee Valley Orchards Co., 81 Wash. 83, 
142 Pac. 434: Independent Order of 
Foresters v. Bonner, 84 Wash. 13, 145 
Pac. 987. 
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Use of Depositions: See Remington's 
Digest, Depositions, §§ 9—13. In general: 
McGaw v. Franklin, 2 Wash. 17, 25 Pace. 
911, 26 Pac. 810; Brown v. Gillett, 33 
Wash. 264, 74 Pac. 386. 

§10. Admissibility in Evidence: Von 
Tobel v. Stetson. & Post Mill Co., 32 
Wash. 683, 73 Pac. 788. 

§11. — Continued Existence of 
Grounds for Taking: Hennessy v. 


1245 EVIDENCE. 


Niagara Fire Ins. Co., 8 Wash. 91, 35 
Pac. 585, 40 Am. St. Rep. 892. 


§12. —— Amendment of Pleading 
After Taking Deposition: Neis v. Farqu- 
harson, 9 Wash. 508, 37 Pac. 697; Men- 
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as affecting its admissibility in evi- 
dence. Ann. Oas. 1914C, 1280. 
Waiver by cross-examination of ob- 
jection to competency of witness 
whose testimony is taken by deposi- 


denhall v. Kratz, 14 Wash. 453, 44 Pae.. tion. 33 L. B. A. (N. 8) 107. 
872; Miner v. Paulson, 60 Wash. 150, 110 Admissibility of deposition in ei- 
Pac. 994. dence against party taking it. 


e e a C E 
§ 13. Parties Entitled to Use Deposi- 3 3 19138, 1169; Ann. Cas 
ad 7 1 * 2 * 9 * 
tion: Von Tobel v. Stetson & Post Mi.l 
Co., 32 Wash. 683, 73 Pac. 788. Right to raise on sub3equent trial ob- 


ject} to d ition not made on 
Withdrawal of deposition from files ee eee ee : 


first trial. Ann. Oas. 1913B, 1057. 
§ 1245. Shall not be Used, When. 


If it appear at the trial that the reason for taking the deposition no 
longer exist, the deposition shall not be read in evidence, unless the party 
offering it show that another of the causes specified by section 1231 then 
exists, or that the witness is dead, or cannot safely attend at the trial on 
account of sickness, age, or other bodily infirmity. [Cf. L. ’54, p. 192, § 318; 
Cd. 81, § 419; L. 91, p. 36, § 14; 2 H. C., § 1677. | } 

Cited in 8 Wash. 93; 49 Wash. 648. taken: Nei3 v. Farquharson, 9 Wash. 


Under this section, it will be presumed 508, 37 Pac. 697. 3 
that the reason continues to exist until Death of deponent as bringing trans- 
the contrary is shown by the adverse action within statute against a:l- 


a ; ; mission of evidence of transaction 
647, 90 a „ with decedent. 21 Ann. Cas. 1265; 
; : j 


, Ann. Cas. 1917B, 490. 
rae death of a FF and Admissibility after death of adver- 
substitution of his legal representative sary of deposition of party taken 
will not render inadmissible the deposi- before former's death and relating 
tion of an adverse party when the deposi- | 


f ; to a personal transaction with him. 
tion was competent at the time it was L. R. A. 1915F, 771. 


§ 1246. Depositions Taken in One Cause may be Used in Another, When. 


When the plaintiff in any action shall discontinue it, or when it shall 
be dismissed for any cause, and another action shall afterward be eom- 
menced for the same cause between the same parties, or their respective 
representatives, all depositions lawfully taken in the first action may be used 
m the other, in the same manner and subject to the same conditions and 
objections as if originally taken for such other action: Provided, that the 
deposition shall have been duly filed in the court where the first action 
was pending, and shall have remained in the custody of the court from the 
termination of the first action until the commencement of the other. 
[L. 54, p. 192, § 319: Cd. 81, § 420; H. C., § 1678. ] 

Admissibility of deposition given in 


action for personal injury in an- 
other action growing out of the 


same injury or accident, in which 
the deponent is not available. L. 
R. A. 1916A, 990. 


§ 1247. Certified Testimony of Deceased or Absent Witness. 


The testimony of any witness, deceased, or out of the state, or for 
any other sufficient cause unable to appear and testify, given in a former 
action or proceeding, or in a former trial of the same cause or proceeding 
when reported by a stenographer, or reduced to writing, and certified by 
the trial judge, upon three days’ notice to the opposite party or parties, 
together with service of a copy of the testimony proposed to be used may 
be given in evidence in the trial of any civil action or proceeding, where 
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it is between the same parties and relates to the same matter. 


p. 50, §1.} 


Cited in 54 Wash. 260; 72 Wash. 291; 
87 Wash. 135; 90 Wash. 597, 598; 91 
Wash. 142. 


Under this section, both direct and 
cross examinations are admissible at a 
subsequent trial, if not subject to any 
objection which was properly made and 
improperly overruled on the first trial 
in favor of the same party making the 
same objection: Scribner v. Palmer, 90 
Wash, 595, 156 Pac. 531. 


This scction does not render certified 
copy admissible, where the deposition of 
the witness was duly taken out of the 
state for use at the trial and had been 
published without objection; the intent of 
the statute being to require reasonable 
diligence to otherwise procure the testi- 
mony of the witness: Kennedy v. 
Canadian Pac. R. Co., 87 Wash. 134, 151 
Pac. 252. 


PERPETUATION OF TESTIMONY. 
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Under this section it is not necessary 
that notice be given of an intention to 
recertify testimony that was certified by 
the trial judge to be used on an appeal: 
Knutson v. Moe Brothers, 72 Wash. 290, 
130 Pac. 347. 


The stenographer’s evidence as to the 
testimony of an absent witness, given at 
a former trial, is inadmissible where the 
witness did not refresh her memory from 
her shorthand notes, but read directly 
from a transcript of the notes made by 
herself or dictated to a phonograph: 
Duffy v.. Blake, 91 Wash. 140, 157 Pac. 
480. 


Evidence given at a former trial in an 
action upon a note by a holder in due 
course is not admissible in a subsequent 
action by the maker against the payce 
for fraud in its procurement, under this 
section: Duffy v. Blake, 91 Wash. 14), 
157 Pac. 480. 


§ 1248. When may be Used on Appeal. 


When any action shall have been appealed from one court to another, 
and is to be tried anew in the appellate court, all depositions lawfully taken 
to be used in the court from which the appeal was taken may be used in 
the appellate court in the same manner and subject to such exceptions for 
informality or irregularity, and none other, as were taken in writing 
to such depositions in the court below; and when an action 1s removed 
from one court to another by change of venue, all depositions previously 
taken in the action must be certified to the court to which the action is 
removed, and may be used in that court in the same manner and subject 
to the same exceptions as if originally taken for use therein. [Cf. L. 54, 
p. 192, § 320; Cd. 81, § 421; L. 91, p. 37, §15; 2 H. C., § 1679. ] 


CHAPTER V. 
PERPETUATION OF TESTIMONY. 


§ 1249. Application for Order to Examine Witnesses. 


When any person shall be desirous to perpetuate the testimony of 
any witness he shall make a statement in writing, setting forth briefly 
and substantially his title, claim or interest in or to the subject concerning 
which he desires to perpetuate the evidence, and the names of all the per- 
sons interested or supposed to be interested therein, and also the name 
of the witness proposed to be examined, which statement shall be under 
oath, and filed in the superior court. If the subject of the proposed deposi- 
tion relate to real property within this state, the statement shall be filed 
in the county where the lands, or any part thereof, lie; in other cases, in 
the county where the parties interested, or some of them, reside. Upon 
such statement, an application may be made to such court, or judge thereof, 
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to allow the examination of such witness. [Cf. L. 54, p. 193, § 327; L. 77, 
p. 93, § 425; Cd. 81, § 423; L. 91, p. 37, § 17; 2 H. C., § 1688.] 
Cited in 37 Wash. 84. bill to perpetuate testimony. 25 
Jurisdiction of equity to entertain L. R. A. (N. S.) 673. 


§ 1250. Hearing of Application—Notice. 

The court or judge shall appoint a time and place for hearing such 
application, and shall order notice thereof and of the statement to be 
served on all persons mentioned therein as adversely interested in the 
matter; the notice shall be served personally on all those living in the 
state at least twenty days before the time of hearing the application; upon 
those who are not residents of the state, it shall be served by publication 
or otherwise, in the same manner as a notice is served upon a nonresident. 
[L. 54, p. 194, § 328; L. 77, p. 93, § 426; Cd. 81, § 424; 2 H. C., § 1689. | 


§ 1251. Order for Examination—Commission. 

If upon hearing of the parties, or of the applicant alone, should no ad- 
verse party appear, the court or judge shall be satisfied that there is suffi- 
cient cause for taking the deposition, an order shall be made allowing 
the examination of the witness; and such court or judge may direct a 
commission to issue therefor in lke manner as a commission to take the 
testimony of witnesses in actions or proceedings pending in such court. 
[Cf. L. 54, p. 194, § 329; Cd. ’81, § 425; L. ’91, p. 37, § 18; 2 H. C., § 1690.1 


§ 1252. How Taken and Returned. 


The deposition of such witness, whether residing in this state or not, 
shall be taken upon written interrogatories filed by the applicant and cross- 
interrogatories filed by any party adversely interested, if he shall think 
fit, and it shall be taken and returned substantially in the same manner 
as if taken upon commission to be used in any cause pending in the same 
court. [L. 54, p. 194, § 330; Cd. ’81, § 426; 2 H. C., 8 1691.] 


§ 1253. Return and Filing—How Used—Objections. 

The deposition, when returned, shall be filed in the office of the clerk 
of the court by whom the commission was issued; and if a trial be had 
between the person at whose request the deposition was taken and the 
person named in the statement, or any of them, or their successors in in- 
terest, upon proof of the death or insanity of the witness, or his inability 
to attend the trial by reason of age, sickness or settled infirmity, the deposi- 
tion, or a certified copy thereof, may be used by either party, subject to 
all legal objections. But if the parties attend at the examination, no ob- 
jections to the form of the interrogatory shall be made at the trial, unless 
the same were taken at the time of the examination. [L. 54, p. 194, § 331; 
Cd. 81, § 427; 2 II. C., § 1692.] 


Char. VI] DOCUMENTARY EVIDENCE, 
CHAPTER VI. 
DOCUMENTARY EVIDENCE, 


§ 1254. Court Records, etc., as Evidence. 


The records and proceedings of any court of the United States, or 
any state or territory, shall be admissible in evidence in all cases in this 
state when duly authenticated by the attestation of the clerk, prothono- 
tary, or other officer having charge of the records of such court, with the 


seal of such court annexed. 
§ 1680.] 


Cited in 2 Wash. 518; 3 Wash. 169; 44 
Wash. 487; 84 Wash. 162. 

Judicial Acts and Records: See Reming- 
ton’s Digest, Evid., § 110. 

In an action on a foreign judgment, the 
judgment-roll is admissible in evidence, 
although it appears therefrom that subse- 
quent to the entry of judgment the re- 
turn was amended so as to show that 
defendant had been duly served, but 
without personal notice to the defendant 
of the proposcd amendment, where th3 
judgment was by default, and the statute 
of the state in which judgment was had 
did not require personal notice in such 
eases: Cunningham v. Spokane Hydraulic 
Min. Co., 20 Wash. 450, 55 Pac, 756, 72 
Am, St. Rep. 113. 

An answer stricken out on motion of 
a defendant is not competent as an ad- 
mission to prove any of the facts stated 
therein, as the same is functus officio, and 
its admissions are not binding on the de- 
fendant: Wiley v. Northern Pac. R. Co., 
60 Wash. 597, 111 Pac. 801. 

Authenticated Copies of Judicial Rec- 
ords and Proceedings: See Remington's 
Digest, Evid., § 115. 

A certified record of probate proceed- 
ings in another county is admissible in 


[L. 54, p. 195, § 334; Cd. 81, § 430; 2 H. C., 


an action by the executors of the estate 
in an action to recover possession of 
property: Gilmore v. Baker Co., 12 Wash. 
468, 41 Pac. 124. 

In an action for a malicious prosecu- 
tion of a charge before a justice of the 
peace, where a change of venue was had 
to the next nearest justicc, the transcript 
of the docket, showing plaintiff's dis- 
charge, is properly admitted in evidence 
where sufficient appears to show that 


such justice had acquired jurisdiction of 


the case: Kerstetter v. Thomas, 36 Wash. 
62), 79 Pac. 290. 


Upon an issue as to the reasonableness 
of attorney's fees rendered in an estate, 
a copy of the acministrato?’s final account 
is competent to prove the amount of the 
estate: Griggs v. Wayne, 100 Wash. 459, 
171 Pac. 230. 


Upon à prosecution for being an 
habitual criminal, proof of an original 
conviction of rcbbery in another state by 
a certified copy of the record thercof is 
expressly authorized by this section: Stats 
v. Rowan, 84 Wash. 158, 146 Pac. 374. 


Full faith and credit clause of fed- 
eral constitution as applicable to 
state courts of inferior jurisdiction. 
21 Ann. Cas. 1153. 


§ 1255. Faith Given to Judgments of Other States. 
Judgment for debt rendered in any other state or any territory against 


any person or persons residents of this state at the time of the rendition 
of such judgment shall not be of any higher character as evidence of in- 
debtedness than the original claim or demand upon which such judgment 
is rendered, unless such judgment shall be rendered upon personal ser- 
vice of summons, notice, or other due process against the defendant 
therein. [Cf. L. 66, p. 88, §1; Cd. 81, § 739; L. 91, p. 70, 8 1; 2 H. C., 
§ 804. 

Cited in 90 Wash. 338. 


Conclusiveness of Foreign Divorces: 
See notes to § 989, supra; Remington’s 
Digest, Divorce, §§110—113, and cases 
cited. . 

Conclusiveness of Judgments of Other 
States: See Remington’s Digest, Judgm., 
§§ 254—258. 


Adjudications Oporative in Other 
States: Maney, In re, 20 Wash. 509, 55 
Pac. 930, 72 Am. St. Rep. 130; Cowen 
v. Culp, 97 Wash. 480, 166 Pac. 789. 

§ 255. . Right to Inquire into Jurisdic- 
tion in General: Ritchie v. Carpenter, 2 
Wash. 512, 28 Pac. 380, 26 Am. St. Rep. 
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877; Cunningham v. Spokare Hydraulie 
Min. Co., 20 Wash. 450, 55 Pac. 756, 72 
Am. St. Rep. 113; Dormitzer v. German 
Sav. & Loan Soc., 23 Wash. 132, 62 Pace. 
862. 

§ 257. Merger and Bar of Causes of 
Action: Howard v. MeNaught, 9 Wash. 
305, 37 Pac. 455, 43 Am. St. Rep. 837. 


§ 258. Conclusiveness of Adjudication: 
Whitman v. Mast, Buford ete. Co., 11 
Wash. 318, 39 Pac. €49, 48 Am. St. Rep. 
874; Trowbridge v. Spinning, 23 Wash. 
48, 62 Pac. 125, 83 Am. St. Rep. 806, 54 
L. R. A. 204; Clark v. Eltinge, 38 Wash. 
376, 80 Pac. 556, 107 Am. St. Rep. 859; 
1 v. Miller, 90 Wash. 333, 156 

ac. 8. 
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[TiTLe IX 


This section merely intended to make 
a distinction between judgment3 in per- 
sonam and in rem; and does Lot militate 
against the giving of full faith and 
credit to a judgment of a sister state 
rendered upon e warrant of attorney to 
confess judgment, as the same is a judg- 
ment in personam: Miller v. Miller, 90 
Wash. 333, 156 Pac. 8. 


Validity and effect in one state of 
judgment rendered in another state 
on warrant of attorney. 20 Ann. 
Cas. 262; 3 L. R. A. (N. 8.) 449. 


Judgment declaring contract void as 
champertous as entitled to full 
faith and credit in another state. 
Ann. Oas. 1914B, 1144. 


§ 1256. Defenses to Suits on Foreign Judgments. 
The same defense to suits on judgments rendered without such per- 


sonal service may be made by the judgment debtor which might have been 
set up in the original proceeding. [L. ’66, p. 88, §2; Cd. 81, § 740; 2 H. C., 
§ 805. ] 


§ 1257. Public Records as Evidence. 

Copies of all records and documents on record or on file in the offices 
of the various departments of the United States and of this state, when 
duly certified by the respective officers having by law the custody thereof, 
under their respective seals, where such officers have official seals, shall be 
admitted in evidence in the courts of this state. [Cf. L. 54, p. 195. § 336; 
Cd. 81, § 432; L. 91, p. 37, §16; 2 H. C., 8 1681.] 

Cited in 38 Wash. 634. § 112. Official Reports and Returns: 


Public Documents and Publications: See Bardsley v. Sternberg, 18 Wash. 612, 
Remington’s Digest, Evid., §§109—113. 52 Pac. 251, 524. 

In general: Cherry Point Fish Co. v. Nel- §113. Records of Conveyances and 
son, 25 Wash. 558, 66 Pac. 55; Palmer v. Other Private Writings: Greene v. Fin- 
Peterson, 56 Wash. 74, 105 Pac. 179. nell, 22 Wash. 186, 60 Pac. 144. 

§111. Records of Official Acts and Admissibility in evidence of foreign 
Proceedings: Anderson v. Hilker, 38 othcial record. 19 Ann. Cas. 1219; 
Wash. 632, 80 Pac. 848; Peterson v. Ar- 5 L. R. A. (N. 8.) 938. 
land, 79 Wash. 679, 141 Pac. 63. | 


§ 1258. Seal of Public Officer, How Affixed. 

A seal of court or public office. when required to any writ, process, or 
proceeding to authenticate a copy of any record or document, may be 
affixed by making an impression directly on the paper, which shall be as 
valid as if made upon a wafer or on wax. [L. 54, p. 196, § 338; Cd. ’81, 
$ 434; 2 H. C., § 1683.] 

Cited in 40 Wash. 631. 


§ 1259. Foreign Statutes Admissible in Evidence, When. 

Printed copies of the statute laws of any state, territory, or foreign 
government, if purporting to have been published under the authority of 
the respective governments, or if commonly admitted and read as evidence 
in their courts, shall be admitted in all courts in this state, and on all 
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other occasions, as presumptive evidence of such laws. 
§ 339; Cd. 81, § 435; 2 H. C., § 1684. ] 


Evidence as to Statutes of Other States: 
See Remington's Digest, Statut., § 96; 
Dormitzer v. German Sav. & Loan Soc., 
23 Wash. 132, 62 Pac. 862; Gunderson v. 
Gunderson, 25 Wash. 459, 65 Pac. 791; 
Daniel v. Gold Hill Min. Co., 28 Wash. 
411, 68 Pac. 884; Clark v. Eltinge, 29 
Wash. 215, 69 Pac. 736; Clark v. Eltinge, 
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Rep. 858; Fleteher v. Murray Commereial 
Co., 72 Wash. 525, 130 Pac. 1140; State 
v. Collins, 69 Wash. 268, 124 Pac. 903; 
Lipset v. Dettering, 94 Wash. 629,“ 162 
Pac. 1007. 

Printed copy of foreign statute as 


ad missible to prove law of another 
jurisdiction. Ann. Cas. 1916D, 853. 


38 Wash. 376, 80 Pac. 556, 107 Am. St. 


§ 1260. Certified Copies of Recorded Instruments as Evidence. 


Whenever any deed, conveyance, bond, mortgage, or other writing 
shall have been recorded or filed in pursuance of law, copies of record of 
such deed, conveyance, bond, or other writing, duly certified by the officer 
having the lawful custody thereof, with the seal of the office annexed, if 
there be such seal, if there be no such seal, then with the official certifi- 
eate of such officer, shall be received in evidence to all intents and pur- 


poses as the originals themselves. 


[Cf. L. 54, p. 195, 8 335; L. 77, p. 95, 


$ 433: Cd. 81, § 431; 2 H. C., § 1685.] 


See infra, § 1384 record of wills as evidence. 

See infra, § 1428, copies of letters of administration as evidence. 
See infra, § 3808, articles of incorporation as evidence. 

See infra, § 11347, instruments transmitted by telegraph, effect of. 
See infra, § 11349 et seq., telegraphic copies as evidence. 


Cited in 8 Wash. 5; 16 Wash. 374; 26 
Wash. 438. 


EXEMPLIFICATIONS, TRANSCRIPTS 
AND CERTIFIED COPIES: See Reming- 
ton’s Digest, Evid., §§ 114—123. 

§114. Original Papers: Peters v. Gay, 
9 Wash. 383, 37 Pac. 325; Smith v. Ver- 
sey, 30 Wash. 18, 70 Pac. 94; State ex rel. 
Havercamp v. Superior Court, 101 Wash. 
260, 172 Pac. 204. 


§116. Official Records and Proceedings 
in General: National Bank of Commerce 
v. Galland, 14 Wash. 502, 45 Pac. 35; 
Knapp, Burrell & Co. v. Strand, 4 Wash. 
686, 30 Pac. 1063; Spokane & Idaho Lum- 
ber Co. v. Loy, 21 Wash. 501, 58 Pace. 
672, 60 Pac. 1119. 

§117. Records and Proceedings in 
Land Office: Ward v. Moorey, 1 W. T. 
104; Sayward v. Gardner, 5 Wash. 247, 
31 Pac. 761, 33 Pac. 359. 

§118. Records of Conveyances and 
Other Private Writings: Jackson v. 
Tatebo, 3 Wash. 456, 28 Pac. 916; Gar- 
neau v. Port Blakely Mill Co., 8 Wash. 
467, 36 Pac. 463. 


A certified copy of the record of a 
mortgage is admissible in evidence, and 
is sufficient proof of the execution of the 
mortgage, when the certificate of acknowl- 
edgment to the mortgage is regular in 
form and states that the instrument had 
been duly executed by the mortgagor: 
Howard v. Gemming, 10 Wash. 30, 38 
Pac. 766. 


A certified copy of the record of a 
mortgage is admissible and entitled to 
the same weight as the original, under 
this section: Goon Gan v. Richardson, 16 
Wash. 373, 47 Pac. 762. 


This section does not permit public 
records to be proved by the certificate of 
any other person than the officer having 
such record in his possession: Roberts v. 
Center, 26 Wash. 435, 67 Pac. 151. 


§119. Municipal Records: New What- 
com v. Bellingham Bay Imp. Co., 16 
Wash. 131, 47 Pac. 236; Bringgold v. Spo- 
kane, 27 Wash. 202, 67 Pac. 612. 


§ 120. Requisites of Exemplification or 
Certificate: Bignold v. Carr, 24 Wash. 413, 
64 Pac. 519. 


§ 121. Seal of Oourt or Officer: 
Ward v. Moorey, 1 W. T. 104. 


§ 122. Acts, Records and Judicial Pro- 
ceedings of Other States—In General: 
McCoy v. Ayres, 2 W. T. 203, 2 Pac. 273; 
Waldo v. Milroy, 19 Wash. 156, 52 Pac. 
1012; James v. James, 35 Wash. 650, 77 
Pac. 1080. | 

§ 123. ——— Requisites of Exemplifica- 
tion or Certificate: Ritchie v. Carpenter, 
2 Wash. 512, 28 Pac. 380, 26 Am. St. Rep. 
877; State v. Kniffen, 44 Wash. 485, 87 
Pac. 837, 120 Am. St. Rep. 1009, 12 Ann. 
Cas. 113. | 

Proper form of certification that 


paper or document is true copy. 
Ann, Cas, 1912C, 942. 
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§ 126014. Ordinances as Evidence. 


All ordinances passed by any city council or board of trustees or other 
municipal corporation within the state of Washington shall be recorded 
in a book to be kept for that purpose by the city clerk, or clerk of such 
board of trustees or municipal corporation of such city, and when so 
recorded the record thereof so made shall be received in any court of this 
state as prima facie evidence of the due passage of such ordinances as re- 
corded, and this chapter shall apply as well to all ordinances heretofore 
as hereafter so passed and recorded. And when the ordinances of any 
city or town are printed by authority of such municipal corporation, the 
printed copies thereof shall be reccived as prima facie evidence that such 
ordinances as printed and published were duly passed. [Cd. 81, S 2062; 
1 H. C., § 766. |] 


Presumptions and Evidence: Sce Rem- proof of its due passage, establishing 
ington’s Digest, Mun. Corp., §53; Seattle the existence of the ordinance until the 
v. Doran, 5 Wash. 482, 32 Pac. 105, 1002; presumption is overcome: Gove v. Tacoma, 
Seattle v. Pearson, 15 Wash. 575, 46 Pac. 34 Wash. 434, 76 Pac. 73. 

1053; New Whatcom v. Bellingham Bay 


Judici ] ti 101 . 
Imp. Co., 16 Wash. 131, 47 Pac. 236; icial notice of municipal ordi 


nances. 5 Ann. Cas. 614; Ann. Cas. 


the record of an ordinance is prima facie 


Seattle v. Turner, 29 Wash. 515, 69 Pac. 1914C. 1232: 4 L. R. A. 41 
i ; A. 41. 
3 v. Monroe, 85 Wash. 1, 147 Admissibility of parol evidence to 
. . l , prove municipal ordinance. Ann. 
Under this section a certified copy of Cas. 1915A, 709. 


§ 1261. Certified Copy of Tax Deeds. 


Whenever it shall be necessary in any action in any court of law or 
equity, wherein the title to any real estate is in controversy, to prove the 
conveyance to any county of such real estate in pursuance of a foreclo- 
sure of a tax certificate and sale thereunder, a copy of the tax deed issued 
to the county containing a description of such real estate, exclusive of 
the description of all other real estate therein deseribed, certified by the 
county auditor of the county wherein the real estate is situated, to be 
such, shall be admitted in evidence by the court, and shall be proof of the 
conveyance of the real estate in controversy to such county, to the same 
extent as would a certified copy of the entire record of such tax deed. 
[L. 05, p. 266, §1.] 


§ 1262. Order for Inspection and to Take Copy of Writings, etc. 

Any court, or judge thereof, in which an action is pending may, upon 
notice. order either party to give to the other, within a specified time, an 
inspection and copy, or permission to take a copy of any book, document, 
or paper in his possession, or under his control, containing evidence relat- 
ing to the merits of the action or defense therein. If compliance with the 
order be refused, the court may exclude the book, document, or paper 
from being given in evidence, or if wanted as evidence by the party ap- 
plying, may direct the jury to presume it to be such as he alleges it to be, 
and the court may also punish the party refusing as for contempt. This 
section shall not be construed to prevent a party from compelling another 
to produce books, papers, or documents where he is examined as a witness- 
[L. 54, p. 195, § 332; Cd. 81, § 428; 2 H. C., § 1686.] 
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Cited in 35 Wash. 246, 247; +4 Wash. 
36, 37; 56 Wash. 650, 651; 88 Wash. 605; 
102 Wash. 136. 


Certiorari does not lie to review an 
order for the inspection of papers, made 
under this section, since there is an 
adequate remedy by appeal from the final 
judgment: State ex rel. Seattle General 
Contract Co. v. Superior Court, 56 Wash. 
649, 106 Pac. 150, 28 L. R. A. (N. 8.) 
516. 

An order for the inspection of papers 
under this section is not a final order 
from which an appeal can be taken 
directly: State ex rel. Seattle General 
Contract Co. v. Superior Court, 56 Wash. 
649, 106 Pac. 150, 28 L. R. A. (N. 8.) 
516. 


This section does not warrant striking 
the answer and entering a default judg- 
ment for failure to produce and attach 
to the answer certain correspondence 
called for by the plaintiff: Lawson v. 
Black Diamond Coal Min. Co., 44 Wash. 
26, 86 Pac. 1120. 


PRODUCTION AND INSPECTION OF 
WRITINGS: See Remington's Digest, 
Discov., $$ 14, 15. 

§14. Writings and Matters Subject to 
Inspection—Confidential and Privileged 
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Communications: Cully v. Northern Pac. 
R. Co., 35 Wash. 241, 77 Pac. 202; State 
ex rel. Seattle General Contract Co. v. 
Superior Court, 56 Wash. 649, 106 Pac. 


150, 28 L. R. A. (N. S.) 516. 


§ 15. — Relevancy, Materiality and 
Competency in General: Lawson v. Black 
Diamond Coal Min. Co., 44 Wash. 26, 86 
Pac. 1120. 


It is not error to refuse to allow plain- 
tiffs an inspection of writings, whcre de- 
fendants struck out all reference thereto, 
and plaintiffs set out the agreement ver- 
batim in their reply: Saar v. Weeks, 105 
Wash. 628, 178 Pac. 819. 


Transcript of court proceedings a3 
privileged from inspection. Ann. 
Cas. 1916C, 876. 

Court’s power to compel inspection of 
books and papers of foreign cor- 
poration. 19 Ann. Cas. 89. 


Duty to produce books or papers, pur- 
suant to order of court as affected 
by their location or control or by 
considerations of convenicnce or in- 
convenierce. L. R. A. 1915B, 890. 

Power of commission to compel pro- 


duction of papers and records for 
inspection. L. R. A. 1917F, 1202. 


§ 1263. When Writing may be Read in Evidence, etc. 


If either party, at any time before trial, allow the other an inspection 
of any writing material to the action, whether mentioned in the pleadings 
or not, and deliver to him a copy thereof, with notice that he intends to 
read the same in evidence on the trial of the cause, it may be so read 
without proof of its genuineness or execution, unless denied by - affidavit 


before commencement of the trial. 


If such denial be made of „ny writing 


not mentioned in the pleadings, the court may give time to either party 


to procure evidence, when necessary for the furtherance of justice. 
p. 195, § 333; Cd. 81, § 429; 2 H. C., § 1687.] 


Cited in 35 Wash. 619. 

PRODUCTION, AUTHENTICATION 
AND EFFECT: See Remington’s Digest, 
- Evid., § 135—136. 


§ 135. Production of Records, Exempli- 
fications or Official Oopies: Seattle v. 
Parker, 13 Wash. 450, 43 Pac. 269; Mason 
v. McGee, 15 Wash. 272, 46 Pac. 237; 
Powell v. Nolan, 27 Wash. 318, 67 Pac. 
712, 68 Pac. 389. 


It is not error to admit in evidence 
papers and documents which respondent 
had the right, upon demand, to have pro- 
duced by the appellant, regardless of 
whether or not they were wrongfully 
taken or obtained: Johnson v. Pearson, 
109 Wash. 147, 186 Pac. 667. 

§ 135-1. Compelling Production by Ad- 
verse Party: Interstate Engineering Co. 
v. Archer, 64 Wash. 629, 117 Pac. 470; 
Bank of Commerce v. Newberry, 71 Wash. 
422, 128 Pac. 1064. 


L. 54, 


§136. Preliminary Evidence for Au- 
thentication—Necessity in Genoral: State 
v. McCauley, 17 Wash. 88, 49 Pac. 221, 
51 Pac. 382; State v. Bringgold, 40 
Wash. 12, 82 Pac. 132, 5 Ann. Cas. 716; 
Keim v. Rankin, 40 Wash. 111, 82 Pac. 
169; Palmer v. Parker, 91 Wash. 683, 
158 Pac. 1017. 


Failure to Comply With Order: Sce 
Remington’s Digest, Discov., 3 16: Beebe 
v. Redward, 35 Wash. 615, 77 Pac. 
1052; Lawson v. Black Diamond Coal 
Min. Co., 44 Wash. 26, 86 Pac. 1120; 
Thomas v. Fos, 51 Wash. 250, 98 Pac. 663. 

ADMISSIBILITY OF PRIVATE WRIT- 
INGS AND PUBLICATIONS—CONVEY- 
ANCES, CONTRACTS, ETC.: See Rem- 
ington’s Digest, Evidence, §§ 124—134, 
and cases cited. 

See, also, §127. Private books of ac- 
count: Foy v. Pacific Power & Light Co., 
110 Wash. 248, 188 Pac. 514; Burnham v. 
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Rowley, 111 Wash. 656, 191 Pac. 811; Sound Tr. L. & P. Co., 113 Wash. 520, 
Seal v. Long, 112 Wash. 370, 192 Pac. 194 Pac. 781. 


896. Effect of calling for and inspecting 
$ 130. Letters—Hearsay: Peterson v. document to make it admissible in 
Mohammed, 113 Wash. 117, 193 Pac. 215. evidence. 33 L. B. A. (N. 8.) 552. 


§ 132. Photographs—changes in condi- Right of party producing documents 
tion since taking — Admissibility: Me- upon notice to use and control their 
Creedy v. Fournier, 113 Wash. 351, 194 use as evidence. 15 L. B. A. 138. 
Pac. 398; Oriental Express Co. v. Puget 


CHAPTER VII. 
OATHS AND AFFIRMATIONS. 


§ 1264. Who Authorized to Take and Administer Oaths. 


Every court, judge, clerk of a court, justice of the peace, or notarv 
public is authorized to take testimony in any action, suit, or proceeding. 
and such other persons in particular cases as authorized by law. Every 
such court or officer is authorized to administer oaths and affirmations gen- 
erally, and every such other persons in such particular case as authorized. 
[L. 69, p. 378, 8 1; 2 H. C., § 1693. ] 


§ 1265. Oath, How Administered. 

An oath may be administered as follows: The person who swears holds 
up his hand, while the person administering the oath thus addresses him: 
‘‘You do solemnly swear that the evidence you shall give in the issue (or 
matter) now pending between and shall be the truth, the whole 
truth, and nothing but the truth, so help you God.’’ If the oath be ad- 
ministered to any other than a witness giving testimony, the form may be 
changed to: ‘‘You do solemnly swear you will true answers make to such 
questions as you may be asked, ete. IL. 69, p. 378, § 2; 2 H. C., § 1694.) 


Failure to comply with exact form 
of oath prescribed by law as af- 
fecting binding character of oath. 
5 Ann. Oas. 723. 


Validity of oath taken over tele- 
phone. Ann. Oas. 1917B, 905; 30 
-n A. (N. 8.) 358; 12 A. L. R. 


§ 1266. Form Varied to Suit Witnesses’ Opinion. 
Whenever the court or officer before which a person is offered as a 


witness is satisfied that he has a peculiar mode of swearing connected with 
or in addition to the usual form of administration, which in witness’ opin- 
ion, is more solemn or obligatory, the court or officer may, in its discre- 


tion, adopt that mode. [L. 69, p. 379, § 3; 2 H. C., § 1695.] 


§ 1267. Form Adapted to Suit Religious Belief. 


When a person is sworn who believes in any other than the Christian 
religion, he may be sworn according to the [peculiar] ceremonies of his 
religion, if there be any such. IL. 69, p. 379, § 4; 2 H. C., § 1696.} 


Where an oath has been administered to 
a Chinese witness according to the custom 
and religion of his country, the subse- 
quent administration to him of an oath 


§ 1268. Affirmation, Form of. 


in the form prescribed by statute is not 
prejudicial error: State v. Gin Pon, 16 
Wash. 425, 47 Pac. 961. 


Any person who has conscientious scruples against taking an oath may 
make his solemn affirmation, by assenting, when addressed, in the follow- 
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ing manner: ‘‘You do solemnly affirm that, etc., as in section 1265. 
[L. 69, p. 379, §5; 2 H. C., 8 1697.] 


| § 1269. Affirmation Equivalent to Oath—Perjury. 


Whenever an oath is required, an affirmation as prescribed in the last 
section is to be deemed equivalent thereto, and a false affirmation is to 
be deemed perjury equally with a false oath. [L. 69, p. 379, 8 6; 2 H. C., 

§ 1698. | | 


CHAPTER VIII. 
THE RESTORATION OF LOST RECORDS. 


§ 1270. Substitution of Copy. 

Whenever a pleading, process, return, verdict, bill of exceptions, order, 
entry, stipulation, or other act, file, or proceeding in any action or pro- 
ceeding pending in any court of this state shall have been lost or destroyed 
by fire or otherwise, or is withheld by any person, such court may, upon 
the application of any party to such action or proceeding, order a copy 
or substantial copy thereof to be substituted. [L. ’90, p. 337, §1; 2 H. C., 
$ 1699. ] 


Cited in 87 Wash. 592. 


Where an information is lost, the sub- 
stitution of a new information at the trial, 
which is given a new number, is not an 
institution of a new prosecution: State 
v. McFadden, 42 Wash. 1, 84 Pac. 401. 


If instructions, certified by the clerk as 
part of the record and purporting to be 


“Instructions of the court,’ were not in 
fact the instructions by the court, which 
were lost, respondent’s remedy is not by 
a motion to strike, but by showing the 
facts by supplemental record, and bring- 
ing up a copy of the lost record, which 
may be substituted below pursuant to 
this section: State v. Schuman, 87 Wash. 
590, 152 Pac. 3. | 


§ 1271. Court Records Lost or Destroyed How Replaced. 
Whenever the record required by law of the proceedings, judgment, 


or decree in any action or other proceeding of any court in this state in 
which a final judgment has been rendered, or any part thereof, is lost or 
destroyed by fire or otherwise, such court may, upon the application of 
any party interested therein, grant an order authorizing such record or 
parts thereof to be supplied or replaced,— 

1. By a certified copy of such original record or part thereof, when the 
same can be obtained ; 

2. By a duly certified copy of the record in the supreme court cf such 
original record of any action or proceeding that may have been removed 
to the supreme court, and remain recorded or filed in said supreme court: 

3. By the original pleadings, entries. papers, and files in such action or 
proceeding, when the same can be obtained; 

4. By an agreement in writing, signed by all the parties to such action 
or proceeding, their representatives or attorneys, that a substituted copy of 
such original record is substantially correct. [L. 90, p. 338, §2; 2 H. C., 


$ 1700.} 


Cited in 88 Wash. 550, 551. 

Under this section a copy of a recorded 
deed, certified by the recording officer over 
the seal of his office, is admissible in 
evidence without proof of the genuine- 


ness of the signatures to the original 
deed: Chrast v. O'Connor, 41 Wash. 360, 
83 Pac. 238. 


A certified copy of a recorded instru- 
ment is admissible in evidence as an 
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admission: Pearce v. Greek Boys’ Min. lost records in a justice’s court: State 
Co., 48 Wash. 38, 92 Pac. 773. ex rel. Brockway v. Whitehead, 88 Wash. 


This section authorizes a restoration of 249, 153 Pac. 349. 


§ 1272. Action to Restore—Proceedings. 


Whenever the record required by law, or any part thereof, or the pro- 
ceeding or judgment or decree in any action or other proceeding of any 
court in this state in which the final judgment has been rendered is lost 
or destroyed by fire or otherwise, and such loss cannot be supplied or 
replaced as provided in the last preceding section, any person or party 
interested therein may make a written application to the court to which 
said record belongs, setting forth the substance of the record so lost or 
destroyed, which application shall be verified in the manner provided for 
the verification of pleadings in a civil action, and thereupon summons shall 
issue, and actual service, or service by publication, shall be made upon all 
persons interested in or affected by said original judgment or final entry, 
in the manner provided by law for the commencement of civil actions, 
provided the parties may waive the issuing or service of summons, and 
enter their appearance to such application; and upon the hearing of such 
application, without further pleadings, if the court finds that such record 
has been lost or destroyed, and that it is enabled, by the evidence pro- 
duced, to find the substance, or effect thereof, material to the preservation 
of the rights of the parties thereto, it shall make an order allowing a 
record, which record shall recite the substance and effect of said lost or 
destroyed record, or part thereof, and the same shall thereupon be re- 
corded in said court, and shall have the same effect as the original record 
would have if the same had not been lost or destroyed, so far as it con- 
cerns the rights of the parties so making the application, or persons or 
parties so served with summons, or entering their appearance, or persons 
claiming under them by a title acquired subsequently to the filing of the 
application. [L. ’90, p. 338, §3; 2 H. C., §1701.] 


§ 1273. Hearing on Application—Evidence. 

Upon the hearing of the application provided in the last preceding 
section, the court may admit in evidence oral testimony, and any complete 
or partial abstract of such record, docket entries, or indices, and any other 
written evidence of the contents or effect of such records and published 
reports concerning such actions, or proceedings, when the court is of 
opinion that such abstracts, writings, and publications were fairly and 
honestly made before the loss of such records occurred. [L. '90, p. 339. 


§4;2 H. C., §1702.] 


Parol proof of contents of lost or fact and contents of lost instru- 
destroved judicial records. Ann. ment which is to constitute muni- 
Cas. 1916D, 248. ment of title. L. R. A. 1918B, 879. 


Degree of proof requisite to establish 


§ 1274. Lost Records—Time Extended for Appeal, When. 


Whenever a lost or destroyed judgment or order is one to which either 
party has a right to a proceeding in error or of appeal, the time inter- 
vening between the filing of the application mentioned in section 1272 and 
the final order of the court thereon shall be excluded in computing the 
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time within which such proceeding or appeal may be taken as provided 
by law. [L. 90, p. 339, §5; 2 H. C., § 1703.] 


§ 1275. Costs. 


The costs to be taxed upon an application to restore a lost or de- 
stroyed record shall be the same as are provided for like service in civil 
actions, and may be adjudged against either or any party to such pro- 
ceeding or application, or may, in the discretion of the court, be appor- 
tioned between such parties. [L. 90, p. 339, §6; 2 H. C., § 1704.] 


§ 1276. Restoration of Lost or Destroyed Probate Records. 


In case of the loss or destruction by fire or otherwise of the records, 
or any part thereof, of any probate court, or superior court having probate 
jurisdiction, the superior court may proceed, upon its own motion, or upon 
application in writing of any party in interest, to restore the records, 
papers, and proceedings of either of said courts relating to the estates of 
deceased persons, including recorded wills, wills probated or filed for pro- 
bate in such courts, all marriage records, and all other records and pro- 
ceedings, and for the purpose of restoring said records, wills, papers, or 
proceedings, or any part thereof, may cause citations or other process to 
be issued to any and all parties to be designated by him, and may compel 
the attendance in court of any and all witnesses whose testimony may be 
necessary to the establishment of any such record or part thereof and 
the production of any and all written or documentary evidence which may 
be by him deemed necessary in determining the true import and effect 
of the original record, will, paper, or other document belonging to the 
files of said court; and may make such orders and decrees establishing 
such original record, will, paper, document, or proceeding, or the sub- 
stance thereof, as to him shall seem just and proper. [L. 90, p. 340, §7; 
2 H. C., § 1705. ] 


§ 1277. Costs, by Whom Paid. 

The costs incurred in the superior courts in proceedings under this 
chapter shall be paid by the party or parties interested in such proceed- 
ings, or in whose behalf such proceedings are instituted. [L. 90, p. 340, 
§8; 2 H. C., S 1706. ] 


Sections 1278 to 1340, both inclusive, of Rem. & Bal. Code, being part of the old 
Probate Code, are repealed by L. 17, p. 707, § 223. 
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1341. 
1342. 


13438. 
1344. 


1345. 
1346, 


1347. 
1348. 
1349. 
1350. 
1351. 


1352. 
1353. 


1364. 
1365. 
1366. 


1371. 


1373. 
1374. 


1376. 
1377. 


1379. 
1380. 
1381. 


PROBATE LAW AND PROCEDURE. 


TITLE X. 


PROBATE LAW AND PROCEDURE. 


CHAPTER I.—DESCENT. 


Descent of real property—Rule of. 1354. Words “issue” and “real estate” 
Descent of community property. defined. 
abolished. mous children, inheritance by. 
9 1356. Escheats for want of heirs. 
F JOLE VOR 1356-1. Inheritance from step-parent. 


ants abolished, = 
1356-2. ` 
Illegitimate child, rights of. ———— UE E Seen 
Property of illegitimate child, de- 1356-3. Escheats in default of legal heirs. 
scent of. 1357. Administration of escheated es- 
Degree of kindred, how computed. tates, 
Advancement, how considered. 1358. Personal property to be sold. 
Effect of advancements on distrib- 1359. Tax commission—Powers in rela- 
utive shares. tion to escheats. 
Advancement of realty, effect on 1360. Account of administrator—Lists 
distributive shares. of property. 
Advancement, what is. 1361. Record of escheats. 
Value of estate advanced. 1362. Escheats to permanent school fund. 
Death of descendant to whom ad- 1363. Attorney general Duty as to es- 
vancement made. cheats. 


CHAPTER II.— DISTRIBUTION. 
Distribution of separate personal 1367. Titles of heirs confirmed. 


estate. 1368. Debts. 
Effect of advancement where widow 1369. “Heirs,” meaning of, 
and issue survive. 1370. Community interests. 


Real property vests in whom— 1370a. Liability of existing estates. 
Rights of heirs in. 


CHAPTER III.—PROBATH CODE. 


I. 
JURISDICTION AND POWERS or THE COURT. 
Jurisdiction. 1372. Books of record to be kept by 
clerk, 
II. 
NOTICES AND CITATIONS. 
Notices—Manner of giving. 1375. Time of service, 
Service of notice. 
| III. 
VENUE. 
Venue. 1378. Retention of jurisdiction. 
Conflicting jurisdictions. 
IV. 
CUSTODY, PROOF AND PROBATE oF WILLS. 
Delivery of will by custodian— 1382. Proof in case of death or insanity 
Penalty. of witness. 


Application for probate—Hearing— 1383, Filing and recording wills. 


Order. ; 
Commission to take testimony of 1384, Record as evidence. 


attesting witnesses, 


802 


1385. 
1386. 


1390. 


1392. 


1394. 
1395. 


1396. 
1397. 


1398. 
1399. 


1400. 
1401. 


1402. 
1403. 
1404. 


1417. 


1418. 
1419. 


1420. 
1421. 


1422. 
1423. 
1424. 


1425. 


1426. 
1427. 
1428. 
1429. 
1430. 
1431. 
1432. 
1433. 


PROBATE LAW AND PROCEDUBE. 


Burden of proof. 
Revocation of probate. 
Costs. 


Acting administrators — Tendency 
of proceedings. 


Application of laws to foreign wills. 


Revival of prior will by revocation 
of subsequent. 

Nuncupative wills. 

Proof of nuncupative will. 

Devises, etc., to subscribing wit- 
nesses. 

Devise of land, what passes. 

Estates for life—Remainders. 

After-acquired estates. 

Contribution among legatees and 
heirs. 

Enforcement by court. 

Codicils included in term “will.” 

Intent of testator controlling. 

Words importing number and sex. 


ADMINISTRATION, 


Special notice to heirs, legatees or 
devisees. 

Form of letters of administration. 

Oath. 


‘Bond—Increase or reduction. 


Sureties—Citation and examination 
—Costs. | 

Waiver of bond by will. 

Additional bond. 

Sureties—Persons excluded. 

Record of ‘bonds. 

Defective bonds—Sucecessive recov- 
eries. 

Revocation of letters — Citation and 
hearing. 

Hearings in chambers. 

Powers of remaining executors. 

Administrator de bonis non. 

Accounting on death or resignation. 

Delinquent executors— Proceedings 
against. 


V. 
WILL CONTESTS. 
Contests — Time of filing — Issues 1387. 
triable. 1388. 
Citation on contest. 1389. 
VI. 
Lost oR DESTROYED WILLS. 
Taking proof — Lost wills — Judg- 1391. 
ment—Recording. 
VII. 
FoREIGN WILLS. 
Foreign wills—Admission to pro- 1393. 
bate in this state. 
VIIL 
WILLS. 
Who may make will. 1405. 
How executed—Foreign wills ex- 
cepted. 1406. 
Interests on devises. . 1407. 
Testator’s signature by subscribing 1408. 
witness. 
Revocation, how effected. 1409. 
Subsequent marriage of testator— 1410. 
Divorce. 1411. 
Agreements to convey not to effect 1412. 
revocation. 
Charges or encumbrances not to 1413. 
effect revocation. 1414. 
Intestacy as to children not named, 1415. 
Advancements. 1416. 
Death of devisee before testator. 
IX. 
LETTERS TESTAMENTARY AND OF 
Letters to executors—Refusal to 1434. 
serve. 
Objections to executors named. 1435. 
Community property, how adminis- 1436. 
tered. 1437. 
Minority or absence of executor— 1438. 
Removal of disqualification. 
Revocation of letters by discovery 1439. 
of will. 1440, 
Annulment of letters. 1441. 
Effect of death of executor. 1442. 
Powers of executor—Associates dis- 1443. 
qualified. 
Administrators with will annexed— 1444. 
Authority. 
Execution of letters. 1445. 
Record and certification of letters. 1446. 
Copies as evidence. 1447. 
Form of letters testamentary. 1448. 
Form with will annexed. 1449. 
Persons entitled to letters. 
Application for letters. 1450. 


Notice of hearing. 
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Limitation on action against sure- 
ties. 


PROBATE LAW AND PROCEDURE, 


X. 
SPECIAL ADMINISTRATORS. 
1451. Appointment of special administra- 1454. Succession by executor or adminis- 


tor. trator. 
1452. Bond. 1455. Nonliability to creditors. 
1453. Powers and duties, 1456. Rendition of account, 
XI. 


QUALIFICATIONS OF EXECUTORS AND ADMINISTRATORS. 
1457. Qualifications—Persons disqualified. 


XII. 
PARTNERSHIPS. 


1458. Partnership property—Inventory— 1460. Survivor to operate business, 
Rights of surviving partner. 1461. Survivor failing to act. 
1459. Purchase of interest by survivor— 
Protection against liabilities, 
XIIT. 
SETTLEMENT OF ESTATES WITHOUT ADMINISTRATION. 


1462. Settlement without court interven- 1463. Powers of nonintervention execu- 


tion—Order of distribution—Mis- tors. l 
— eA 1464. Right to possession and manage- 
ment. 
XIV. 


THE INVENTORY AND EFFECTS OF DECEASED PERSONS. 
1465. Inventory of estate—Appraisement. 1469. Failure to return inventory—Rev- 


1466. Oath and duties of appraisers. ocation of letters. 
1467. Claims against personal represen- 1470. 5 inventory—Further as- 
n 1471. Liability for embezzlement. 
1468. Discharge of testator’s debt—A spe- 1472. Concealed or embezzled property 
cific bequest. Proceedings for discovery. 
XV. 


PROVISIONS FOR THE SUPPORT OF THE FAMILY. 
1473. Provisions in lieu of homestead and 1475. Provision for minor children. 


exemptions. 1476. Further allowance for maintenance- 
1474. Homestead awarded — Additional 
provisions, 
XVI. 


CLAIMS AGAINST ESTATE, 
1477. Notice to creditors—Limitations. 1485. Limitation tolled by vacancy. 


1478. Affidavit of claimant. 1486. Actions pending at death—Substi- 
1479. Allowance and rejection of claims tution. 
— Failure to act. 1487. Partial allowance of claim. 
1480, Effect of allowance of claim. 1488. Judgment against executor—Effect- 
1481. Judge as creditor of estate. 1489. Judgment against decedent—Pres- 
1482. Suit on rejected claims. entation—Lien. 
1483. Outlawed claims. 1490. Claims of personal representatives- 
1484. Necessity of presentation. 1491. Resignation or removal—Notice. 
XVII. 
SALES AND MORTGAGES BY EXECUTORS AND ADMINISTRATORS. 
1492. Authority for sale or mortgage. 1495. Order directing mortgage—Irregu- 
1493. Personal property sale—Mortgage larities— Effect. 
or pledge of. 1496. Order directing sale. 
1494. Real property—Sale of mortgage— 1497. Sales at publie auction—Notice. 
Petition—Notice—Hearing. 1498. Postponement of sale—Notice. 
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1499. 
1500. 


1501. 
1502. 


1503. 
1504. 


1505. 


1506. 
1507. 


1517. 
1518. 


1519. 
1520. 


1524. 
1525. 
1526. 
1527. 


1528. 
1529. 
1530. 
1531. 
1532. 
1533. 
1534. 


1535. 
1536. 


1551. 


1552. 
1553. 
1554. 


1558. 
1559. 
1560. 
1561. 


PROBATE LAW AND PROCEDURE. 


Private sale of realty—Notice— 1508. 
Bids. 

Sale must bring ninety per cent 1509 
of appraised value—Reappraise- 
ments, 1510 

Return of sale—Approval—Order i 
for resale. | 

Offer of increased bid—Duty of 1511. 
court. 1512. 

Order for conveyance. 1513. 

Confirmation conclusive as to regu- 
larity. 1514 

Sale or mortgage of realty to pay ` 
legacy. 

Insufficiency of estate to pay debts. 1515. 

Liability of devises and legacies 
for debts. 1516. 

XVIII. 


Contribution among devisees and 
legatees. 

Sale of decedent’s contract interest 
in lands. 

Purchaser’s bond to secure pay- 
ments, 

Conditions of bond. 

Assignment of decedent’s contract. 

Redemption of decedent's mort- 
gaged estate. 

Sale or mortgage to effect redemp- 
tion. 

Sale of mortgaged property, if re- 
demption inexpedient, 

Sales directed by will. 


POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS. 


Powers and duties. 1521. 
Actions for recovery of property 
and on contract. 1522. 
Waste, conversion and trespass. 1523 
Actions on torts of decedent. 
XIX. 


Actions on bonds of prior represen- 
tatives. 

Compromise of claims. 

Recovery of decedent’s fraudulent 
conveyances, 


ACCOUNTS OF EXECUTORS AND ADMINISTRATORS AND PAYMENT OF DEBTS. 


Promise to pay decedent’s debts. 1537. 
Chargeable with whole estate. 1538. 
Allowance of expenses. 13539. 
Uncollectible debts of estate Pur- 

chase by executor of claims. 1540. 
Compensation—Attorney’s fees. 
Reports—Contents. - 1541. 
Notice of hearing—Settlement by 1542. 

court, 
Final report and petition for dis- 1543. 

tribution. 1544. 
Time and place of hearings—No- 1545. 

tice. 1546. 
Hearing on final report—Decree of 

distribution. 1547. 
Representation of minor by guard- 

ian. 1548. 
Agent for nonresident distributee. 1549. 
Agent’s bond and compensation. 1550. 

XX. 


Sale of unclaimed share. 

Liability of agent. 

Claimant for proceeds of sale—Es- 
cheat to state. 

Receipts for expenses and charges 
— Filing. 

Order for payment of debts. 

Mortgage and judgment prefer— 
ences. 

Allowance to precede payment. 

Payments in case estate insufficient. 

Expense of monument. 

Payment of claims—Liability of 
personal representatives. 

Action on unpaid claim—Contribu- 
tion. 

Order maturing claim not due. 

Contingent and disputed claims. 

Letters after final settlement. 


DISTRIBUTION PRIOR TO SETTLEMENT AND ADVANCEMENT, 


Costs. 
— repayment by distribu- 
ee. 


Advancements, determination of. 


Certified copy of order— Filing. 
Actions in case of death of person 
entitled. | 


Application for premature distribu- 1555. 
tion. 1556. 
Notice. 
Resistance of application. 1557 
Order setting off share of estate— i 
Bond to secure payment. 
XXI. 
SPECIFIC PERFORMANCE OF DECEDENT’S CONTRACT. 
Order for conveyance. 1562. 
Petition—Notice to executor. 1563. 
Hearing. 
Conveyance under order of. court. 1564. 
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Depusitions of witnesses. 


1565. 
1566. 


1567. 


1568. 


1572. 
1573. 


1574. 
1575. 


1576. 


1577. 
1578. 


1579. 


1589. 
1590. 


1693. 


1696. 
1697. 
1698. 


PROBATE LAW AND PROCEDURE. 


XXII. 
APPOINTMENT OF GUARDIANS FOR MINORS, INSANE AND MENTALLY INOOMPETENT PERSONS. 


Authority to appoint guardians. 

Qualifications. 

Petition—Notice—Consent of minor 
—Foreign guardian. 

Service of notice. 


1569. 


1570. 
1571. 


XXIII. 


POWERS AND DUTIES OF GUARDIANS OF MINORS, INSANE OR MENTALLY INCOMPETENT 
PERSONS OR THEIR ESTATES, 


Exercise of powers. 


Service by publication—Appoint- 
ment by court. 

Substitute notice. 

Representation by prosecuting at- 
torney. 


Testamentary guardians. 
Guardian ad litem. 

Sale, lease or mortgage of property. 
Petition — Contents. 


Law governing sales and mortgages 
— Leases. 


Irregularities — Conclusiveness of 
confirmation. 

Compensation and expenses. 

Removal of property of nonresident 
ward—Procedure. 

Notice to creditors of ward—Lim- 
itation on claims, 


Appeals to supreme court. 
Validation of prior probate proceed- 
ings. 


Guardians under court control— 1580. 
Legal age. 1581. 
Oath and bond of guardian—Suc- 1582. 
cessive recoveries on bond. 1583. 
What law governs. 1584. 
Inventory—Accounts—Payment of 
debts—Education of ward. 1585 
Representation of ward — Com- À 
promises. 
Action against estate—Rejection of 1586. 
claim. 1587. 
Judgments—Rank as claims. 
Removal or death of guardians— 1588. 
Delivery of estate to successors. 
XXIV. 
GENERAL PROVISIONS. 
Jurisdiction of courts — Powers 1591. 
when law inapplicable. 1592. 


CHAPTER IV.—VALIDITY OF SALES OF ESTATES. 


Sales not void on account of ir- 
regularity. 


1695. 


Chapter applies to past as well as 
future sales, 


CHAPTER V.—ADOPTION OF CHILDREN. 


Petition for leave to adopt. 
Separate examination of wife. 
Order confirming adoption. 


1699. 


Effect of adoption—Descent of 
property. 


CHAPTER VI.—PROTECTION OF ORPHAN, HOMELESS OB NEGLECTED 


1700. 


1701. 
1702. 
1703. 


1708. 


1709. 
1710. 
1711. 
1712. 


CHILDREN. 
1704. 


Adoption by incorporated societies. 

Issue of warrant for taking child 
into custody—Proceedings. 

County charges—Surrender to so- 
ciety. 

Investigation of neglect—Duty of 
police. 


1705. 
1706. 


1707. 


Minor convicted of offense—Rights 
of parent. 

Society not to act as guardian. 

Hearing on habeas corpus—Evi- 
dence, 

County charges—County to pay ex- 
penses. 


CHAPTER VII.—HABITUAL DRUNKARDS. 


Who may be adjudged an habitual 
drunkard. 

Complaint, who may make. 

Summons—Hearing. 

Fees of officers—Costs. 

Penalty for selling liquor to habit- 
ual drunkard, 


1713. 


1714. 


Liability for furnishing liquor tO 
habitual drunkard. 


List of habitual drunkards to be 
posted. 


1715. Order, how vacated, 
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CHAPTER VIII. ESTATES OF ABSENTEEs. 
1715-1. Petition Notice — Hearing—Ap- 1715-6. Period of trusteeship. 


pointment of trustee. 1715-7. Distribution to heirs—Notice of 
1715-2. Inventory and appraisal—Bond. hearing— Will. 
1715-3. Reports of trustee. 1715-8. Provisional distribution—Bond of 
1715-4. Sale of property—Application of distributees. 

income. 1715-9. Final distribution Notice of ap- 
1715-5. Removal or resignation of trustee plication. 

—F inal account. 1715-10. Final settlement—LEscheat. 

CHAPTER I. 
DESCENT. 


§ 1341. Descent of Real Property—Rule of. 


When any person shall die seised of any lands, tenements, or heredita- 
ments, or any right thereto, or entitled to any interest therein, in fee 
simple, or for the life of another, not having devised the same, they shall 
descend subject to the debts as follows :— ` 

1. If the decedent leaves a surviving husband or wife, and only one 
child, or the lawful issue of one child, in equal shares to the surviving 
husband or wife and child, or issue of such child; if the decedent leaves 
a surviving husband or wife, and more than one child living, or one child 
living and the lawful issue of one or more deceased children, one-third 
to the surviving husband or wife, and the remainder in. equal shares to 
his children and to the lawful issue of any deceased child by right of 
representation. If there be no child of the decedent living at his death, 
the remainder goes to all of his lineal descendants; and if al] the descend- 
ants are in the same degree of kindred to the decedent, they share equally ; 
otherwise they take according to the right of representation; 

2. If the decedent leaves no issue, the estate goes in equal shares to 
the surviving husband or wife, and to the decedent's father and mother, 
if both survive. If there be no father nor mother, then one-half goes in 
equal shares to the brothers and sisters of the decedent, and to the chil- 
dren of any deceased brothers or sisters, by right of representation. If 
decedent leaves no issue, nor husband nor wife, the estate must go to 
his father and mother; 

3. If there be no issue, nor husband nor wife, nor father and mother, 
nor either, then in equal shares to the brothers and sisters of the decedent, 
and to the children of any deceased brother or sister, by right of rep- 
resentation ; 

4. If the decedent leaves a surviving husband or wife and no issue, 
and no father nor mother, nor brother nor sister, the whole estate goes to 
the surviving husband or wife; 

5. If the decedent leaves no issue, nor husband nor wife, and no father 
nor mother, nor brother nor sister, the estate must go to the next of kin, 
in equal degree, excepting that when there are two or more collateral 
kindred in equal degree, but claiming through different ancestors, those 
who claim through the nearest ancestors must be preferred to those claim- 
ing through an ancestor more remote, however; 

6. If the decedent leaves several children, or one child and the issue 
of one or more other children, and any such surviving child dies under 
age, and not having been married, all the estate that comes to the deceased 
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child by inheritance from such decedent descends in equal shares to the 
other children of the same parent, and to the issue of any such other 


children who are dead, by right of representation; 


T. If, at the death of such child, who dies under age, not having been 
married, all the other children of his parents are also dead, and any of 
them have left issue, the estate that came to such child by inheritance 
from his parent descends to the issue of all other children of the same 
parent and if all the issue are in the same degree of kindred to the child, 
they share the estate equally; otherwise they take according to the right 
of representation: | 


8. If the decedent leaves no husband, wife, or kindred, the estate es- 
cheats to the state, for the support of common schools in the county in 
which the decedent resided during lifetime, or where the estate may be 
situated. [L. 75, p. 53, § 1; Cd. 81, § 3302; 1 H. C., § 1480.] 

Effect of adoption of child, see infra, § 1699. 


For former laws on the subject of this chapter see: L. 54, pp. 305-308; L. 57, 
p. 24; L. 59, p. 7; L. 60, pp. 221-223; L. 63, pp. 261-264, Abb. R. P. S., pp. 373, 377. 


It seems that this section fails to expressly provide for the descent of real estate 
in case the deccased left children and no husband or wife. The following from the 
Codes of 1854 and 1863 may be controlling when the deceased left children but no 
surviving spouse: “lst. In equal shares to his children, and to the issue of any 
deceased child, by right of representation, and if there be no child of the intestate 
living at the time of his death, his estate shall deseend to all his other lineal de- 
scendants; and if all the same descendants are in the same degree of kindred 
to the intestate, they shall have the estate equally, otherwise they shall take 


according to representation.” 
p. 261, § 340, subdiv. 1. 


Cited in 1 Wash. 187; 3 Wash. 562; 10 
Wash. 539; 14 Wash. 12, 15, 247; 18 
Wash. 512; 25 Wash. 296; 47 Wash. 81; 
48 Wash. 638; 60 Wash. 29; 84 Wash. 
164, 165, 167; 86 Wash. 356; 87 Wash. 70; 
93 Wash. 685; 100 Wash. 153; 108 Wash. 
311. 

This section applies only to the sepa- 
rate property of a husband or wife, inas- 
much as the next section governs the 
descent of community property: Morgan 
v. Bell, 3 Wash. 554, 28 Pac. 925, 16 
L. R. A. 614. 

The passage of this act regulating the 
descent of property did not opcrate to 
prevent the act passed on the same day 
relating to adoption from becoming a 
law, but the two must be construed to- 
gether as one act: Wilbur’s Estate, In re, 
14 Wash. 242, 44 Pac. 262. 


NATURE AND COURSE IN GEN- 
ERAL: See Remington’s Digest, Des. & 
Dist., §§ 1—3. 


What Law Governs: Mabie v. Whit- 
taker, 10 Wash. 656, 39 Pac. 172; State 
ex rel. Phinney v. Superior Court, 2! 
Wash. 186, 57 Pac. 337. 

The passage of the act of 1875, regulat- 
ing the descent of property, did not 
operate to prevent the act passed on the 


See Laws 1804, p. 306, § 231, subdiv. 1; Laws 1863, 


same day relating to adoption from be- 
coming a law, but the two must be con- 
strued together: Wilbur’s Estate, In re, 
14 Wash. 242, 44 Pac. 262. 


Source of Title and Seisin of Intes- 
tate—Descent of Lands of Infant Dy- 
ing Unmarried or Without Issue: Fort’s 
Estate, In re, 14 Wash. 10, 44 Pac. 104. 


PERSONS ENTITLED AND THEIR 
RESPECTIVE SHARES—HEIRS AND 
NEXT OF KIN: See Remington’s Digest, 
Des. & Dist., 39 4-1, 5-1. Degrees: Sul- 
livan’s Estate, In re, 48 Wash. 631, 94 
Pac. 483. 


Remote Collaterals — Division Between 
Paternal and Maternal Kindred: Eckert 
v. Schmitt, 60 Wash. 23, 110 Pac. 635; 


Roberts’ Estate, In re, 84 Wash. 163, 146 
Pac. 398. 


Inheritance by or from aliens as 
proper subject of treaty regulation. 
4 A. L. R. 1391; Ann. Cas. 19124, 
1100. 


Right of alien enemy to take by in- 
heritance. 11 A. L. R. 162. 

Effect of treaties upon alien’s right 
to inherit. 32 L. R. A. 177; L. B. 
A. 1915E, 327. 

Family settlement of intestate’s es- 
tate. 6 A. L. R. 555. 
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§ 1342. Descent of Community Property. 


Upon the death of either husband or wife, one-half of the community 
property shall go to the survivor, subject to the community debts, and the 
other half shall be subject to the testamentary disposition of the deceased 
husband or wife. subject also to the community debts. In case no tes- 

tamentary disposition shall have been made by the deceased husband or 
wife of his or her half of the community property, it shall descend equally 
to the legitimate issue of his, her, or their bodies. If there be no issue 
of said deceased living, or none of their representatives living, then the 
said community property shall all pass to the survivors to the exclusion 
of collateral heirs, subject to the community debts, the family allowance, 
and the charges and expenses of administration. [Cf. L. 75, p. 55, § 2; 


Cd. 81, §§ 3303, 2411, 2412; 1 H. C., 8 1481.] 


Cited in 7 Wash. 410, 411; 10 Wash. 
661; 14 Wash. 13, 154; 18 Wash. 107; 54 
Wash. 267; 69 Wash. 462; 82 Wash. 111; 
83 Wash. 235; 90 Wash. 277; 105 Wash. 
202, 203; 109 Wash, 230. 


Descendants— Children in General: 
Mabie v. Whittaker, 10 Wash. 606, 39 
Pac. 172: Warburton v. White, 18 Wash. 
511, 52 Pac. 233, 532; Philbrick v. An- 
drews, 8 Wash. 7, 35 Pac. 358; Ahern v. 
Ahern, 31 Wash. 334, 71 Pac. 1023, 96 
Am. St. Rep. 912; Cox v. Tompkinson, 39 
Wash. 70, 80 Pac. 1005; Schlarb v. Cas- 
taing, 50 Wash. 331, 97 Pac. 289. 


SURVIVING HUSBAND OR WIFE: | 


See Remington’s Digest, Des. & Dist., 
$$ 7, 8. Descent of community property: 
Hill v. Young, 7 Wash. 33, 34 Pac. 144; 
Philbrick v. Andrews, 8 Wash. 7, 35 Pac. 
358; Renton's Estate, In re, 10 Wash. 
533, 39 Pac. 145; Cox v. Thompkinson, 39 
Wash. 70, 80 Pac. 1005; Sawyer v. Ver- 
mont Loan ete. Co., 41 Wash. 524, 84 Pace. 
8; Eckert v. Schmitt, 60 Wash. 23, 110 
Pac. 630. 


See, also, Guye’s Estate, In re, 54 
hl 264, 103 Pac. 25, 132 Am. St. Rep. 

111. 

A testator charges the payment of all 
debts, separate and community, upon his 
half of the community property, notwith- 
standing this section, and the wife takes 
her half freed therefrom as against other 
legatees, where, by the first paragraph, 
he directed his executors, as soon as they 
have sufficient funds, “belonging to my 
estate,” to pay the funeral and admin- 
istration expenses and all debts properly 
chargeable against his estate, and by 
the next paragraph willed to his wife her 
half of the community property, which, 
by section 6892, infra, he had no author- 
ity to will: Redelsheimer v. Zepin, 105 
Wash. 199, 177 Pac. 736. 

Power of Husband to Defeat Right 
by Conveyance: Hill v. Young, 7 Wash. 
33, 34 Pac. 144; Mabie v. Whittaker, 19 
Wash. 656, 39 Pac. 172. 

See, also, Stewart v. Bank of Endicott, 
82 Wash. 106, 143 Pac. 408. 


§ 1843. Tenancy in Dower and by Curtesy Abolished. 

The provisions of section 1341 as to the inheritance of the husband 
and wife from each other, apply only to the separate property of the de- 
cedents, and take the place of tenancy in dower and tenancy by curtesy, 


which are hereby abolished. 
§ 1482. ] 


Cited in 10 Wash. 539; 14 Wash. 15. 

Thiz section is not void for the reason 
that it is not embraced within the ob- 
jects of the law within which it is found 
and enacted: Richards v. Bellixgham Bay 
L. Co., 54 Fed. 209. 


The inchoate right of dower is not such 
a vested right or interest as cannot be 
taken away by legislative action: Rich- 
ards v. Bellingham Bay L. Co., supra; and 
dower as it existed in Washington ter- 
ritory prior to the Lawa of 1879, page 79, 
section 18, which abolished dower, was 
not a right “established, accrved, or ac- 


L. 75, p. 55,§3; Cd. 81, § 3304; 1 H. C., 


cruing,” as to which, by section 31, such 
act was not to be construcd as operating 
retrospectively: Richards v. Bellingham 
Bay L. Co., supra. 


At a time when the right of dower 
existed in Washington territory, a hus- 
band conveyed land without joining his 
wife in the deed, and, at the time of his 
death, this section and section 6897, infra, 
were in force, abolishing dower. Held, 
that the widow was not entitled to dower 
in the land so conveyed (47 Fed. 854, 
affirmed): Richards v. Bellingham Bay L. 
Co., supra. 
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This section limits the operation of sec- 
tion 1341, supra, in husbands and wives 
inheriting from each other, to separate 


§ 1344. Survivorship Between Joint Tenants Abolished. 


If partition be not made between joint tenants, the parts of those . 
who die first shall not accrue to the survivors, but descend, or pass by 
devise, and shall be subject to debts and other legal charges, or trans- 
missible to executors or administrators, and be considered, to every intent 
and purpose, in the same view as if such deceased joint tenant had been 
tenants in common: Provided, that community property shall not be af- 
fected by this section. [L. 86, p. 165, § 1; 1 H. C., § 14388. ] 


Cited in 10 Wash. 659; 63 Wash. 89; 
71 Wash. 272. 


The right of survivorship does not ob- 


8 1345. Illegitimate Child, Rights of. 

Every illegitimate child shall be considered as an heir to the person 
who shall in writing, signed in the presence of a competent witness, have 
acknowledged himself to be the father of such child, and shall in all cases 
be considered as heir of his mother, and shall inherit his or her estate, 
in whole or in part, as the case may be, in the same manner as if he had 
been born in lawful wedlock; but he shall not be allowed to claim, as 
representing his father or mother, any part of the estate of his or her 
kindred, either lineal or collateral, unless before his death his parents shall 
have intermarried, and his father, after such marriage, shall have ac- 
knowledged him as aforesaid, and adopted him into his family, in which 
ease such child and the legitimate children shall be considered as brothers 
and sisters, and on the death of either of them intestate, and without 
issue, the others shall inherit his estate, and he theirs, as heretofore pro- 
vided in like manner as if all the children had been legitimate, saving to the 
father and mother, respectively, their rights in the estates of all the said 
children, as provided heretofore in like manner as if all had been legiti- 
mate. [L. 75, p. 55, § 4; Cd. 81, § 3305; 1 H. C., § 1484.] 


property: Fort’s Estate, In re, 14 Wash. 
10, 44 Pac. 104. 


tain as to community lands: Mabie v. 
Whittaker, 10 Wash. 656, 29 Pac. 172. 


Cited in 20 Wash. 567; 22 Wash. 153; 
81 Wash. 329; 90 Wash. 224, 277. 


Legitimation: See Remington's Digest, 
Bast., 53 2—6. Recognition or acknowl- 
edgment: Rohrer's Estate, In re, 22 Wash. 
151, 60 Pac. 122, 50 L. k. A. 350; State 
ex rel. Meyer v. Clifford, 81 Wash. 324, 
142 Pac. 472, Ann. Cas. 1916D, 329. 

§ 3. Effect: Gorkow’s Estate, In 
re, 20 Wash. 563, 56 Pac. 385; Rohrer’s 
Estate, In re, 22 Wash. 151, 60 Pac. 122, 
50 L. R. A. 350. 

§4. Duty to Support: State v. Tieman, 
32 Wash. 294, 73 Pac. 375, 98 Am. St. 
Rep. 804. 

§ 5. Proceedings Under Bastardy 
Laws—Statutory Provisions: State v. Tie- 


man, 32 Wash. 294, 73 Pac. 375, 98 Am. 
St. Rep. 854. 

§ 6. Property—tInheritance by Bastards: 
Wasmund v. Wasmund, 90 Wash. 274, 156 
Pac. 3. 

Right of inheritance of illegitimate 
child from or through mother. Ann. 
Cas. 1914D, 577; Ann. Cas. 1916E, 
914. 

Right of illegitimate child to in- 
herit from or through father. Ann. 
Cas. 1917C, 826. 


Succession between illegitimate 
brothers and sisters. 16 Ann. Cas. 
987. 


Inheritance by, from or through il- 
legitimates. 23 L. R. A. 753; Ann. 
Cas. 1913C, 1338. 
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§ 1346. Property of Illegitimate Child, Descent of. 
If any illegitimate child shall die intestate without lawful issue, his 


estate shall descend to his mother, or in case of her decease, to her heirs 
at law. [L. 75, p. 65, §5; Cd. ’81, § 3306; 1 H. C., § 1485.] 


§ 1347. Degree of Kindred, How Computed. 

The degree of kindred shall be computed according to the rules of the 
civil law, and the kindred of the half-blood shall inherit equally with 
those of the whole blood in the same degree. [L. 75, p. 56, § 6; Cd. 81, 
§ 3307; 1 H. C., § 1486. ] 


Who are next of kin. 15 L. 3. A. Right to inherit among kindred of 
302. half-blood. 29 L. B. A. 541; 26 
L. R. A. (N. S.) 603. 


§ 1348. Advancement, How Considered. 


Any estate, real or personal, that may have been given by the intestate 
in his lifetime as an advancement to any child, or other lineal descendant, 
shall be considered a part of the intestate’s estate, so far as regards 
the division and distribution thereof among his issue, and shall be taken 
by such child or other descendant, toward his share of the intestate’s 
estate. [L. 75, p. 56, § 7; Cd. 81, § 3308; 1 H. C., § 1487.] 

Cited in 26 Wash. 121. | 


§ 1349. Effect of Advancements on Distributive Shares. 


If the amount of such advancement then exceed the share of the heir 
so advanced, he shall be excluded from any further portion in the division 
and distribution of the estate, but he shall not be required to refund any 
part of such advancement, and if the amount so received shall be less 
than his share, he shall be entitled to so much more as will give him his 
full share of the estate of the deceased. [L. 75, p. 56, § 8; Cd. 81, § 3309; 
1H. C., § 1488.] 


§ 1350. Advancement of Realty, Effect on Distributive Shares. 


If any such advancement shall have been made in real estate, the value 
thereof shall, for the purposes of the preceding section, be considered as 
part of the real estate to be divided, and if it be in personal estate, 
and if in either case it shall exceed the share of real or personal estate 
respectively that would have come to the heir so advanced, he shall not 
refund any part of it, but shall receive so much less out of the other 
part of the estate as will make the whole share equal to those of the other 
heirs who are in the same degree with him. [L. 75, p. 56, § 9; Cd. 81, 
$ 3310; 1 H. C., § 1489.] 


§ 1351. Advancement, What is. 

All gifts and grants shall be deemed to have been made in advance- 
ment, if expressed in the gift or grant to be so made, or if charged in 
writing by the intestate as an advancement, or acknowledged in writing 
as such by the child or other descendant. [L. 75, p. 57, § 10; Cd. 81, 
§ 3311; 1 H. C., § 1490.] 


Advancements: See R2mingtcn’s Digest, 7 Wash. 90, 34 Pac. 471; Van Erocklin v. 
Des. & Dist., § 22; Girault v. Hotaling Co., Wood, 38 Wash. 384, 8) Pac. 530. 
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When interest chargeable on advance- Application of doctrine cf advance- 
ment in distribution of estata, ments in case of partial intestacy. 
Arn. Cas. 1912A, 955; Ann. Cas. 6 Ann. Cas. 1011. 
1918E, 212; 14 L. R. A. 716. Statement in will as evidenee of ad- 

Gift to one spouse by parent of other vancement. Ann. Cas. 1915A, 930. 


as advancement. 18 Anz, Cas. 546; 
26 L. R. A. (N. S.) 10530. 


§ 1352. Value of Estate Advanced. 

If the value of the estate so advanced shall be expressed in the con- 
vevance, or in the charge thereof made by the intestate, or in the acknowl- 
edgment by the party receiving it, it shall be considered of that value 
in the division and distribution of the estate; otherwise it shall be es- 
timated at its value when given. [L. 75, p. 57, § 11; Cd. 81, § 3312; 
1 H. C., § 1491.) 


§ 1353. Death of Descendant to Whom Advancement Made. 

If any child or lineal descendant so advanced, shall die before the 
intestate, leaving issue, the advancement shall be taken into consideration 
in the division and distribution of estate, and the amount thereof shall 
be allowed accordingly by the representatives of the heir so advanced, as 
so much received towards their share of the estate in like manner as if 
the advancement had been made directly to them. [L. 75, p. 57, § 12; 
Cd. 81, § 3313; 1 H. C., § 1492. ] 


§ 1354. Words ‘‘Issue’’ and ‘‘Real Estate” Defined. 

The word ‘‘issue,’’ as used in this chapter, includes all the lawful 
lineal descendants of the ancestor, and the words ‘‘real estate,’’ include all 
lands, tenements, and hereditaments, and all rights thereto, and all in- 


terest therein possessed and claimed in fee simple, or for the life of a 
third person. [L. 75, p. 57, §18; Cd. 81, § 3314; 1 H. C., § 1493. ] 


§ 1355. Right of Representation—Posthumous Children, Inheritance by. 
Inheritance or succession by right of representation takes place when 
the descendants of any deceased heir take the same share or right in the 
estate of another that their parent would have taken if living. Posthumous 
children are considered as living at the death of their parent. [L. 75, 
p. 57, § 14; Cd. 81, § 3315; 1 H. C., 8 1494.] 
Child en ventre sa mere as entitled to take distributive share of decedent’s estate. 
7 Ann, Cas. 135. 


§ 1856. Escheats for Want of Heirs. 

Whenever any person possessed of any property within this state shall 
die intestate leaving no heirs, such property shall escheat to, and the title 
thereto immediately vest in the state of Washington, subject, however, to 
existing liens thereon, the payments of decedent’s debts, and the ex- 
penses of administration. [L. 07, p. 253, § 1.] 


Cited in 75 Wash. 103; 87 Wash. 71. v. Klee, 1 Wash. 183, 23 Pae. 417; 
Escheats: See Remingtor’s Digest, Abrams v. State, 45 Wash. 327, 88 Pac. 
Escheat, §§ 1—5. 327, 122 Am. St. Rep. 914, 13 Ann. Cas. 


527, 9 L. R. A. (N. S.) 186; State ex rel. 
Atkinson v. Werld Real Estate Com. Co., 
46 Wash. 104, 89 Pac. 471. 


§1. - Jurisdiction: Territory v. Klee, 1 
Wash. 183, 23 Pae. 417. 
82. Necessity of Proceeding: Territory 
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§ 3. Validity and Effect of Escheat See, also, State ex rel. Tanner v. Ry- 
Grant: Helm v. Johnson, 40 Wash. 42), chen, 113 Wash. 90, 193 Pac. 220. 


82 Pac. 402. Property subject to escheat to state. 

§4. Recovery of Escheated Property: Peta ee 8 
Territory v. Klee, 1 Wash. 183, 23 Pac. ecessity for judicial proceeding to 
417. J i effect escheat. 15 L. R. A. (N. 8.) 


379. 
§5. Evidence—Burden of Proof: Mil- Presumptions and burden of proof in 


2778 Estate, In re, 87 Wash. 64, 151 Pac. proceeaings to establish escheat. 
9. Ann. Cas. 1913E, 383. 


§ 1356-1. Inheritance from Step- parent. 


If a person die leaving a surviving spouse and issue by a former 
spouse and leaving a will whereby all or substantially all the deceased’s 
property passes to the surviving spouse or having before death conveyed 
all or substantially all his or her property to the surviving spouse, and 
afterwards the latter die without heirs and without disposing of his or 
her property by will so that except for this act the same would all escheat, 
the issue of the spouse first deceased shall take and inherit from the spouse 
last deceased the property so acquired by will or conveyance or the equiva- 
lent thereof in money or other property. [L. 19, p. 680, S 1.] 


§ 1356-2. Retroactive Effect of Preceding Section. 


Section 1356-1 shall be retroactive as to estates unadministered or in 
course of administration and undistributed. [L. 19, p. 681, § 2.] 


§ 1356-3. Escheats in Default of Legal Heirs. 

Except as provided in section 1356-1, if a person die intestate leaving 
no husband or wife or descendant or parent or ancestor, and no- descendant 
of a parent or of a parent’s parent, his estate shall escheat to the state 
for the support of the common schools. [L. 19, p. 681, § 3.] 


§ 1357. Administration of Escheated Estates. 


Such estates shall be administered and settled in the same manner as 
other estates. If at the expiration of eighteen months after the issuance 
of letters of administration no heirs shall have appeared and established 
their claim thereto, the court having jurisdiction of such estate shall render 
a decree escheating all the property and effects of such decedent to the 
state of Washington. [L. ’07, p. 253, § 2.] 


Cited in 87 Wash. 71. 


§ 1858. Personal Property to be Sold. 


After any estate shall have becn escheated as aforesaid, it shall be 
the duty of the administrator thereof, under the supervision and direction 
of the court, to sell all the personal property, such sales to be made in 
such manner and upon such terms and conditions as the court may deem 
to the best advantage to the estate. The proceeds of such personal prop- 
erty shall be first exhausted before any real property shall be subjected 
to the debts of decedent, expenses of administration, or the satisfaction 
of liens thereon. [L. 07, p. 254, § 3.] 
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§ 1859. Tax Commission—Powers in Relation to Escheats. 

The state board of tax commissioners shall have supervision of all 
matters relating to escheats. Whenever the said board shall have in- 
formation that any person possessed of property within this state has died 
intestate and without known heirs, said board, or any member thereof, 
may apply to the court for the appointment of an administrator, or take 
such other steps as it may deem proper. No sale of any property of such 
estate, except perishable goods or settlement of any final account, shall 
be made or be valid until after fifteen days’ notice thereof in writing 
shall have been first served upon the said board of tax commissioners. 
Said board, or any member thereof, may demand of any administrator, 
other officer or person having charge of or being in possession of such es- 
tate or property, or any portion thereof, and it shall be the duty of such 
officer or person to furnish said board, or any member thereof, any in- 
formation or copies of any papers, vouchers, claims or reports in his pos- 
session, relating thereto, and failure or refusal so to do shall be cause 
for his removal by the court. [L. ’07, p. 254, § 4.] 


§ 1360. Account of Administrator—Lists of Property. 


Upon the settlement of any escheated estate, and before the discharge 
of the administrator, officer or person in charge thereof, all moneys in 
his hands shall be paid to the state treasurer who shall issue his receipt 
therefor in duplicate, one of which shall be filed with the state board of 
tax commissioners, and he shall prepare a duplicate list accurately de- 
scribing all real property so escheated, one of which shall be filed with the 
said state board of tax commissioners and one in the office of the com- 
missioner of public lands. [L. ’07, p. 254, § 5.] 


§ 1361. Record of Escheats. 

The state board of tax commissioners shall keep a record in which 
shall be entered memoranda of all matters and proceedings in relation to 
escheats, and in which shall be entered a description of all real property 
escheated, and they shall also keep an account of all moneys collected 
and paid into the state treasury under the provisions of this act. IL. 07, 
p. 255, § 6.] 


§ 1862. Escheats to Permanent School Fund. 

All escheats shall inure to and become a part of the permanent com- 
mon school fund of the state, and all escheated real property shall be 
managed, sold and handled in the manner provided by law for the manage- 
ment, disposition and sale of the state common school funds. [L. 07, p. 255, 


§ 7. 
§ 1363. Attorney General—Duty as to Escheats. 


It shall be the duty of the attorney general and of the several county 
attorneys of the state to advise and assist the said state board of tax com- 
missioners in any and all of the matters and proceedings that may be had 
under the provisions of this act. [L. ’07, p. 255, § 8.] 
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CHAPTER II. 
DISTRIBUTION. 


§ 1364. Distribution of Separate Personal Estate. 


When any person shall die possessed of any separate personal estate, 
or of any right or interest therein not lawfully disposed of by his last will, 
the same shall be applied and distributed as follows :— 

1. The widow, if any, shall be allowed all articles of her apparel or orna- 
ment, according to the degree and estate of her husband, and such provi- 
sions and other necessaries, for the use of herself and family under her 
care, as shall be allowed and ordered in pursuance of the provisions of any 
law; and this allowance shall be made as well when the widow receives the 
provision made for her in the will of her husband as when he dies intestate; 

2. The personal estate remaining after such allowance shall be applied 
to the payment of the debts of the deceased, with the charges for the 
funeral and the settling of the estate; 

3. The residue, if any, of the personal estate shall be distributed among 
the same persons as would be entitled to the real estate by section 1341, 
and in the same proportion as provided, excepting as herein further pro- 
vided: 

4. If the intestate leave a husband and issue, the husband shall be en- 
titled to one-half the residue; 

5. If there be no issue, the husband shall be entitled to the whole of the 
residue ; 

6. If the intestate leave a widow and issue, the widow shall be entitled 
to one-half of said residue; 

7. If there be no issue, the widow shall be entitled to the whole of the 
residue; 

8. If there be no husband, widow, or kindred of the intestate, the said 
personal estate shall cscheat to the state, for the use of common schools 
in the particular county in which the intestate shall have resided at 
time of death. [L. 75, p. 57, §15; Cd. 81, § 3316; 1 H. C., § 1495.] 


Cited in 10 Wash. 539; 14 Wash. 15; used in the law of de3cent applies to 
70 Wash. 380; 102 Wash. 698. personalty as well as land, especially in 
The distinction between real and per- view of this section: Fort’s Estate, In re, 
sonal property does not obtain in this 14 Wash. 10, 44 Pac. 104. 
country, and the word inheritance“ as 


§ 1365. Effect of Advancement Where Widow and Issue Survive. 


If the intestate leave a widow and issue, and any relation have re- 
ceived an advancement from the intestate in his lifetime, the value of such 
advancement shall not be taken into consideration in computing the one- 
half part to be assigned to the widow, but she shall be entitled to the one- 
half part only of the said residue, after deducting the value of the ad- 
vancement. [L. 75, p. 58, § 16; Cd. 81, § 3317; 1 H. C., § 1496.) 

ADVANCEMENTS: Sce Remington's Van Brocklin v. Wood, 38 Wash. 384, 80 


Digest, Des. & Dist., §22; Girault v. Pac. 530. 
Hotaling Co., 7 Wash. 9), 34 Pac. 471; 


§ 1366. Real Property Vests in Whom—Rights of Heirs in. 
When a person dies seised of lands, tenements or hereditaments, or 
any right thereto or entitled to any interest therein in fee or for the life 
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of another, his title shall vest immediately in his heirs or devisees, subject 
to his debts, family allowance, expenses of administration and any other 
charges for which such real estate is hable under existing laws. No ad- 
ministration of the estate of such decedent and no decree of distribution 
or other finding or order of any court shall be necessary in any case to 
vest such title in the heirs or devisees, but the same shall vest in the heirs 
or devisees instantly upon the death of such decedent: Provided that 
no person shall be deemed a devisee until the will has been probated. The 
title and right to possession of such lands, tenements, or hereditaments 
so vested in such heirs or devisees, together with the rents, issues and profits 
thereof, shall be good and valid against all persons claiming adversely to 
the claims of any such heirs, or devisees, excepting only the executor or 
administrator when appointed, and persons lawfully claiming under such 
executor or administrator; and any one or more of such heirs or devisees. 
or their grantees, jointly or severally, may sue for and recover their re- 
spective shares or interests in any such lands, tenements, or hereditaments 
and the rents, issues and profits thereof, whether letters testamentary or of 
administration be granted or not, from any person except the executor or 
administrator and those lawfully claiming under such executor or admin- 
istrator. [L. 95, p. 197, §1.] 


(TITLE X 


Cited in 10 Wash. 661; 16 Wash. 493; 
18 Wash. 107; 23 Wash. 235; 25 Wash. 
541; 27 Wash. 19; 33 Wash. 207; 38 Wash. 
264; 41 Wash. 529; 42 Wash. 147, 148, 
157, 351—354; 46 Wash. 186—189; 49 
Wash. 290; 55 Wash. 286; 57 Wash. 364, 
450, 451, 484; 72 Wash. 677; 79 Wash. 
586; 86 Wash. 57, 62; 91 Wash. 609; 92 
Wash. 92; 93 Wash. 335; 96 Wash. 681; 
97 Wash. 550; 109 Wash. 230, 556, 559. 

Construing in pari materia the acts of 
1895, pages 197 and 109 (88 1366, 528 
et seq.), the acts are not inconsistent, 
but the heirs take the property cum 
Onere, and subject to existing laws and 
the right of the survivirg heirs to claim 
a homestead out of the property: Stewart 
v. Fitzsimmons, 86 Wash. 55, 149 Pac. 
659. | 

This section is not inconsistent with 
and does not impliedly repeal the earlier 
law (Rem. & Bal. Code, 88 1449, 1534, 
1535), giving an administrator the right 
to the possession of the real estate: Gib- 
son v. Slater, 42 Wash. 347, 84 Pac, 648. 


RIGHTS AND LIABILITIES OF 
HEIRS AND DISTRIBUTEES—NATURE 
AND ESTABLISHMENT OF RIGHTS 
IN GENERAL: See Remingtor’s Digest, 
Des. & Dist., §§ 9—21. Rights in general 
on death of ancestor: Barker's Estate, In 
re, 5 Wash. 390, 31 Pac. 976; Brenchley’s 
Estate, In re, 96 Wash. 223, 164 Pac. 
913, L. R. A. 1917E, 968; Showalter v. 
Spangle, 93 Wash. 326, 160 Pac. 1042. 


§10. Establishment and Determination 
of Heirship or Right to Share in Distribu- 
tion—Jurisdiction: Stewart v. Lohr, 1 
Wash. 341, 25 Pac. 457, 22 Am. St. Rep. 
150; Webster v. Seattle Trust Co., 7 


Wash. 642, 33 Pac. 970, 35 Pac. 1082; 
Reformed Presby. Church v. McMillan, 31 
Wash. 643, 72 Pac. 502. 


§ 11. —— Admissibility and Sufficiency 
of Evidence: Goldwater v. Burnside, 22 
Wash. 215, 60 Pac. 409; Maco v. Duffy, 
39 Wash. 597, 81 Pac. 1053; Sullivan’s 
Estate, In re, 48 Wash. 631, 94 Pac. 483; 
Sicbs’ Estate, In re, 70 Wash. 374, 126 
Pac. 912, Ann. Cas, 1913K, 125. 


§ 12. Title of Heirs or Distributees—In 
General: Prefontaine v. MeMieken, 16 
Wash. 16, 47 Pae. 231. 


§ 13. Real Property and Interests 
Therein—Necessity of Distribution: Balch 
v. Smith, 4 Wash. 497, 30 Pac. 648; 
Hazelton v. Bogardus, 8 Wash. 102, 35 
Pac. 602; Lawrence v. Bellingham Bav 
ete. R. Co., 4 Wash. 664, 30 Pac. 1099; 
Hill v. Young, 7 Wash. 33, 34 Pac. 144; 
Tucker v. Brown, 9 Wash. 327, 37 Pace. 
456; Griffin v. Warburton, 23 Wash. 231, 
62 Pac. 765; Anrud v. Scandinavian- 
Amer. Bank, 27 Wash. 16, 67 Pac. 364; 
Sullivan’s Estate, In re, 36 Wash. 217, 
78 Pac. 945; Murphy v. Murphy, 42 Wash. 
112, 84 Pac. 646; Bickford v. Stewart, 
55 Wash. 278, 104 Pac. 263, 34 L. R. A. 
(J. S.) 623; Trimble v. Donahey, 96 
Wash. 677, 165 Pac. 1051. 


§ 14. Rights as Against Administrator 
in General: Gardella v. Meeker, 3 W. T. 
178, 13 Pac. 709. 


§ 15. Possession and Control of Prop- 
erty: Griffin v. Warburton, 23 Wash. 
231, 62 Pac. 765. 


§16. Agreements Between Heirs and 
Distributees: Griffin v. Warburton, 23 
Wash. 231, 62 Pac. 765. 
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§17. Actions Between Heirs and Dis- 
tributees: Scott v. Mathews, 25 Wash. 
486, 65 Pac. 756. 


§19. Rights and Liabilities of Pur- 
chasers from or Assignees of Heirs or 
Distributees: Bjmerland v. Eley, 15 Wash. 
101, 45 Pac. 730; Vermont Loan & T. Co. 
v. Cardin, 19 Wash. 304, 53 Pac. 164. 


§ 20. Actions by Heirs or Distributees 
_ Necessity for distributicn: Balch v. 
Smith, 4 Wash. 497, 30 Pac. 648; Hazel- 
ton v. Bogardus, 8 Wash. 102, 35 Pac. 
602; Tucker v. Brown, 9 Wash. 357, 37 
Pac. 456. 

§21. Actions Against Heirs or Dis- 
tributees: Prefontaine v. McMicken, 16 
Wash. 16, 47 Pac. 231; Boyer v. Robin- 
son, 26 Wash. 117, 66 Pac. 119. 


§ 1367. Titles of Heirs Confirmed. 


DISTRIBUTION, 


1368 


In the foreclosure of a mortgage given 
by an ance3tor his heirs are indispensable 
parties, under the terms of this section: 
Anrud v. Scandinavian-Amer, Bank, 27 
Wash, 16, 67 Pac. 364. 


The title to lots does not vest in legatees 
upon the death of the testator, in the case 
of a devise, where the intention is clear, 
and 1s to be implied, that the lots were 
to be conveyed and the proceeds divided 
by the executor, who is a trustee for 
all purposes necessary to execute the will: 
Martin v. Moore, 49 Wash. 288, 94 Pac. 
1087. 

Rights of heirs in partnership real 
estate. Ann. Cas, 1912D, 1207; 27 
L. B. A. 348, 


This act shall apply to and govern the transmission of title of lands, 


tenements and hereditaments in the case of the estates of persons here- 
after dying and of persons already deceased, whether letters testamentary 
or of administration have been granted on such estates or not, and the title 
of all heirs and devisees, and their grantees, to any such real property 
is hereby confirmed and made valid to the same extent as if this act had 


been passed before the death of such decedent. 


“This act” included 35 1366-1371. 
Cited in 42 Wash. 147, 148. 


§ 1368. Debts. 


[L. 95, p. 198, § 2.] 


No real estate of a deceased person shall be liable for his debts unless 
letters testamentary or of administration be granted within six years from 


the date of the death of such decedent. 


Cited in 32 Wash. 468; 42 Wash. 147, 
353—355; 43 Wasb. 537, 538; 57 Wash. 
450, 451; 95 Pae. 570. 

Funeral expenses constitute a debt 
against a decedent, within the contempla- 
tion of this section: Smith’s Estate, In 
re, 25 Wash. 539, 66 Pac. 93. : 


DEBTS OF INTESTATE AND ENCUM- 
BRANCES ON PROPERTY: See Reming- 
ton’s Digest, Des. & Dist., §§ 24—28. Lia- 
bilities on descent of real property—RKe- 
sulting trust: Reese v. Murnan, 5 Wash. 
373, 31 Pac. 1027. 


§ 25. Liens and Encumbrances 
Created by Intestate: Scammon v. Ward, 
1 Wash. 179, 23 Pac. 439; Reed v. Miller, 
1 Wash. 426, 25 Pac. 334. 


§26. Liens for Debts as Against 
Heirs: Prefontaine v. McMicken, 16 
Wash. 16, 47 Pac. 231. 


§ 27. Actions Against Helrs and Dis- 
tributees—Jurisdiction and Venue: Reese 
v. Murnan, 5 Wash. 373, 31 Pac. 1027. 


§ 28. Conditions Precedent: Pre- 
fontaine v. McMicken, 16 Wash. 16, 47 
Pac. 231. 

Rem. Wash. Code, Vol. I—52 


L. 95, p. 198. §3.] 


RIGHTS AND REMEDIES OF CRED- 
ITORS OF HEIRS AND DISTRIBUTEES: 
See Remington’s Digest, Des. & Dist., 
§§ 29, 30. 


Right to Subject Interests in Estate in 
General: Mears v. Lamona, 17 Wash. 148, 
49 Pac. 251. Actions and Other Proceed- 
ings by Creditors: Mears v. Lamona, 17 
Wash. 148, 49 Pac. 251. 

ADMINISTRATION IN GENERAL: 
See Remington’s Digest, Ex. & Ad., §1. 


Necessity of Administration: Barlow v. 
Coggan, 1 W. T. 257; Territory v. Klee, 
1 Wash. 183, 23 Pac. 417; Hanford v. 
Davies, 1 Wash. 476, 25 Pac. 329; Hills’ 
Estate, In re, 6 Wash. 285, 33 Pac. 585; 
Hill v. Young, 7 Wash. 33, 34 Pac. 144; 
Tucker v. Brown, 9 Wash. 357, 37 Pac. 
456; Murphy v. Murphy, 42 Wash. 142, 
84 Pac. 646; Fuhrman v. Power, 43 Wash. 
533, 86 Pac. 940; State ex rel. Speckart 
v. Superior Court, 48 Wash. 141, 92 Pac. 
942; State ex rel. Mann v. Superior Court, 
52 Wash. 149, 100 Pac. 198; Duvall v. 
Healy Lumber Co., 57 Wash. 446, 107 
Pac. 357, 109 Pac. 305. 


See, also, Lambrecht’s Estate, In re, 
112 Wash. 645, 192 Pac. 1018. 
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It i3 not enough to dispense with ad- 
ministration, that an heir testified that 
he was positive that the deceased left no 
debts: Collins' Estate, In re, 102 Wash. 
697, 173 Pac. 1016. 


Under this section the real estate of 
a deceased person is charged with debts 
only in case letters were issued within the 
period of limitation, and where more than 
six years have elapsed before the issuance 
of letters the real estate cannot be 


§ 1369. ‘‘Heirs,’’ Meaning of. 


PROBATE LAW AND PROCEDURE. 
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charged with said debts: Smith’s Estate, 
In re, 25 Wash. 539, 66 Pae. 93. 

Under this section, the claim for ad- 
vances made by a second wife to liquidate 
debts owing at the time of the first 
wife’s death cannot be asserted against 
the deceased wife’s community interest, 
twenty years after the death of the first 
wife, no letters having been issued upon 
her estate: Mason’3 Estate, In re, 99a 
Wash. 564, 164 Pac. 205. 


The word ‘‘heirs’’ shall be construed as meaning the person or 
persons to whom land, tenements and hereditaments descend as defined 
in sections from 1341 to 1355, both inclusive. [L. 95, p. 198, § 4.] 


§ 1370. Community Interests. 


This act shall apply to community real property and also to separate 
estate; and upon the death of either husband or wife, title of all com- 
munity real property shall vest immediately in the person or persons to 
whom the same shall go, pass, descend or be devised, as provided in sec- 
tion 1342, subject to all the charges mentioned in section 1366 of this act. 
[L. ’95, p. 199, § 5.} 

Cited in 79 Wash. 586. 


§ 1370 a. (1371) Liability of Existing Estates. 

Nothing in this act shall have the effect to prevent the real estate 
of a person deceased for six years prior to the going into effect of this 
act from being liable for his debts, where letters testamentary: or of 
administration of the estate of such deceased person shall be issued prior 
to one year after the going into effect of this act. [L. 95, p. 199, §6.] 


CHAPTER III. 
PROBATE CODE. 


The section numbers in this chapter are the only numbers in Volume I of this code 
that do not correspoud with the section numbers of Volume I of Remington & 
Ballinger’s Code. 


J. 
JURISDICTION AND POWERS OF THE COURT. 


§ 1371. Jurisdiction. 

The superior courts in the exercise of their jurisdiction of matters 
of probate shall have power to probate or refuse to probate wills, appoint 
administrators, executors and guardians of insane and incompetent per- 
sons and minors, and administer and settle all such estates, award 
processes and cause to come before them all persons whom they may 
deem it necessary to examine, and order and cause to be issued all such 
writs as may be proper or necessary, and do all things proper or incident 
to the exercise of such jurisdiction. [L. 17, p. 642, § 1. Cf. L. 54, p. 309, 
§3; L. 73, p. 253, 8 3; Cd. 81, § 1299; L. 91, p. 380, § 1; 2 H. C., § 845. 

See Const., Art. IV, § 6. 
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Cited in 17 Wash. 489; 28 Wash. 70; 
16 Wash. 298; 86 Wash. 176; 101 Wash. 
93; 107 Wash. 90; 112 Wash. 558. 


Jurisdiction of Courts—In General: See 
Remington’s Digest, Ex. & Ad., § 4; Scott 
v. McNeal, 5 Wash. 309, 31 Pac. 873, 34 
Am. St. Rep. 863; Wilbur’s Estate v. 
Bingham, 8 Wash. 35, 35 Pac. 407, 49 
Am. St. Rep. 886; Dooley v. Russell, 10 
Wash. 195, 38 Pac. 1000; Furth v. United 
States Mtg. & T. Co., 13 Wash. 73, 42 
Pac. 523; State ex rel. Warren v. Ayer, 
17 Wash. 127, 49 Pac. 226; Wagner v. 
Alderson, 91 Wash. 157, 157 Pac. 476. 


The jurisdiction of the superior court in 
matters of probate being confined to mat- 
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estates of decedents and of estates under 
control of guardians, it3 power cannot 
be invoked to determine controversies 
between third parties which in no way 
affect the interests of the estate itself: 
Winston v. Crowe, 28 Wash. 65, 68 Pac. 
174. 

Power of probate court to determine 
questions involving incidentally 
title to real estate. 5 Ann. Cas. 
192. 

Jurisdiction of probate courts to con- 
strue wills. 5 Ann. Cas. 473. 

Jurisdiction of probate court to de- 
termine title to property between 
estate and stranger. 


6 Ann. Cas. 
ters incidental to the settlement of the 878. 
§ 1372. Books of Record to be Kept by Olerk. 

There shall be kept in the office of the clerk of the superior court the 
following books of record for probate matters: 

(1) A journal, in which shall be entered all orders, decrees and judg- 
ments made by the court, or the judge thereof, and the minutes of the 
court, in probate proceedings. 

(2) A record of wills, in which shall be recorded all wills admitted to 
probate. 

(3) A record of letters testamentary and of administration, in which all 
letters testamentary and of administration shall be recorded. 

(4) A record of bonds, in which all bonds and obligations required by 
law to be approved by the court or judge in matters of probate shall be 
recorded. 

(5) A record of claims, in which at least one page shall be given to 
each estate or case, wherein shall be entered, under the title of each 
estate or case, in separate columns properly ruled: 1, the names of claim- 
ants against the estate; 2, the date of filing proof of claim; 3, the amount 
claimed; 4, the amount allowed; 5, the date of allowance; 6, the nature 
of the claim; 7, the amount paid; 8, the number of the voucher for each 
payment; 9, the date of filing the voucher; 10, the date of disallowance 
and of notice of disallowance. 

(6) A memorandum of the files, in which at least one page shall be 
given to each estate or case, wherein shall be noted each paper filed in 
the case, except proof of claims and vouchers noted in record of claims, 
and the date of filing each paper. 

(7) A record of marriages, in which certificates of all marriages sol- 
emnized in the county shall be recorded. [L. 17, p. 642, § 2.] 


II. 
NOTICES AND CITATIONS. 


§ 1373. Notices—Manner of Giving. 

Whenever a personal notice is required to be given to any party to 
a proceeding in matters of probate, and other proceedings under this act, 
and no other mode of giving notice is prescribed, it may be given in the 
manner required for the service of summons in civil actions or by cita- 
tion issued from the court, signed by the clerk and under the seal of the 
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court, directed to the sheriff of the proper county, requiring him to cite 
such person to appear before the court or judge. as the case may be, at a 
time and place to be named in such citation. In the body of the citation 
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shall be briefly stated the nature or character of the proceedings. 


p. 643, § 3.) 


A citation directed to the executor per- 
sonally and not as executor, is sufficient 
to give jurisdiction: Murphy’s Estate, In 
re, 98 Wash. 548, 168 Pac. 175. 


§ 1374. Service of Notice. 


[L. 17, 


Right to probate will on service of 
notice by publication. 35 L. R. A. 
(N. 8.) 1058. 

Persons entitled to notice of probate 
of will. Ann. Cas. 1914 B, 427. 


The officer to whom the citation is directed shall serve it by deli ver- 
ing a copy to the person or persons named therein, and shall return the 
original to the court according to its direction, indorsing thereon the 
time and manner of service. [L. 17, p. 644, § 4.] 


§ 1375. Time of Service. 


In all cases in which citations are issued from the superior court 
in probate and other proceedings under this act, they shall be served at 
least ten days before the time at which they are made returnable, except 
when issued from the court in cases where the law requires the judge 
to issue them upon his own motion, and he does so issue them; and in 
such cases they shall be served in sufficient time to allow the person 
served to be in attendance on the court. [L. 17, p. 644, §5.] 


III. 
VENUE, 


§ 1376. Venue. 


Wills shall be proved and letters testamentary or of administration 


shall be granted: 


(1) In the county of which deceased was a resident or had his place 


of abode at the time of his death. 


(2) In the county in which he may have died, or in which any part of 
his estate may be, he not being a resident of the state. 

(3) In the county in which any part of his estate may be, he having 
died out of the state, and not having been a resident thereof at the time 


of his death. [L. 17, p. 644, § 6.] 


Domicile of Decedent: See Reming- 
ton’s Digest, Ex. & Ad., §5; Territory 
v. Klee, 1 Wash. 183, 23 Pac. 417; State 
ex rel. Baldwin v. Superior Court, 11 
Wash. 111, 39 Pac. 818; Stern v. Sill, 39 
Wash. 557, 81 Pac. 1007; Rader v. Stub- 
blefield, 43 Wash. 334, 86 Pac. 560, 10 


§ 1377. Conflicting Jurisdictions. 


Ann. Cas. 20; Buchholz v. Buchholz, 63 
— 213, 115 Pac. 88, Ann. Cas. 1912D, 

95. 

Situs of Assets: See Remington’s Di- 
gest, Ex. & Ad., §6; McCoy v. Ayres, 
2 W. T. 203, 2 Pac. 273; Hanford v. 
Davies, 1 Wash. 476, 25 Pac. 329. 


When the estate of the deceased is in more than one county, he not 
having been a resident of the state at the time of his death, the superior 
court of that county in which the application is first made for letters 
testamentary or of administration shall have exclusive jurisdiction of the 


settlement of the estate. 


[L. 17, p. 644, §7.] 
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§ 1378. Retention of Jurisdiction. 

All orders, settlements, trials and other proceedings, under this act 
shall be had or made in the county in which letters testamentary or of 
administration were granted. [L. 17, p. 644, § 8.] 
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IV. 
CUSTODY, PROOF AND PROBATE OF WILLS, 


§ 1379. Delivery of Will by Custodian—Penalty. 


Any person having the custody or control of any will shall, within 
thirty days after he shall have received knowledge of the death of the 
testator or testatrix, deliver said will to the superior court having juris- 
diction, or to the person named in the will as executor or executrix; and 
any executor or executrix having in his custody or control any will shall 
within forty days after he received knowledge of the death of the tes- 
tator or testatrix either present the same for probate to the court having 
jurisdiction, or present the same to such court with his written refusal 
to serve as such executor or executrix; any person who shali willfully 
violate any of the provisions of this section with intent to injure or 
defraud any person shall be deemed guilty of a gross misdemeanor, and 
any person who shall without reasonable excuse violate any of the provi- 
sions of this section shall be liable to any person interested in the will 


for damages caused by such neglect. 


Duty to Produce: See Remington’s Di- 
gest, Wills, § 16-1; Myers v. Exchange 
National Bank, 96 Wash. 244, 164 Pac. 
951, L. R. A. 1918A, 67. 


A right of action under this section for 
damages against any person having cus- 
tody of a will, for failure to deliver the 
will for probate within thirty days after 
the death of the testator, is an action 
upon the statute for a penalty, under sec- 


[L. 17, p. 645, 8 9.] 


tion 159, subdivision 6, supra, which must 
be commenced within three years after 
the cause of action arose: Myers v. Ex- 
change National Bank, 96 Wash. 244, 
164 Pac. 951, L. R. A. 1918A, 67. 
Necessity for Probate.— Where a non- 
resident testator dies leaving real 
estate in this state, it is necessary that 
his will be probated here: Shufeldt v. 
Hughes, 55 Wash. 246, 104 Pac. 253. 


§ 1380. Application for Probate— Hearing Order. 
Applications for the probate of a will and for letters testamentary, 


or either, may be made to the judge of the court having jurisdiction and 
the court may immediately hear the proofs and either probate or reject 
such will as the testimony may Justify. Upon such hearing the court 
shall make and cause to be entered a formal order, either establishing 
and probating such will, or refusing to establish and probate the same, 
and such order shall be conclusive as against all the world except in the 
event of a contest of such will as hereinafter provided. All testimony 
in support of the will shall be reduced to writing, signed by the witnesses, 
and certified by the judge of the court. [L. 17, p. 645, § 10.) 


Time for Probate: See Remington’s Di- the probate of a nuncupative will, the 


gest, Wills, $30; Sullivan's Estate, In re, 
40 Wash. 202, 82 Pac. 297, 111 Am. St. 
Rep. 895; Peirce’s Estate, In re, 63 
Wash. 437, 115 Pac. 835; State ex rel. 
Woods v. Superior Court, 76 Wash. 27, 
135 Pac. 494. 

*“ Nuncupative Wills—Amendment.—U pon 


court may, in the exercise of its sound 
discretion, permit the alleged will and 
records to be amended to conform to 
the facts found: Miller's Estate, In re, 
47 Wash. 253, 91 Pac. 967, 125 Am. St. 
Rep. 904, 14 Ann. Cas. 1163, 13 L. R. A. 
(N. S.) 1092. 
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§ 1381. Commission to Take Testimony of Attesting Witnesses. 


If any witness be prevented hy sickness from attending at the time 
any will is produced for probate, or reside out of the state or more than 
thirty miles from the place where the will is to be proven, such court 
may issue a commission annexed to such will, and directed to any judge. 
justice of the peace, notary public, or other person, empowering him to 
take and certify the attestation of such witness. [L. 17, p. 645, §11.] 


§ 1382. Proof in Case of Death or Insanity of Witness. 

When one of the witnesses to any such will shall be examined and 
the other witness or witnesses are dead, insane, or their residence be un- 
known, then proof shall be taken of the handwriting of the testator and 
of the witness dead, insane, or whose residence is unknown, and all such 
other circumstances as would tend to prove such will. 

If it should appear to the satisfaction of the court that all the sub- 
scribing witnesses to any such will are dead, insane, or their residence 
unknown, the court shall take and receive proof of the handwriting olf 
the testator and subscribing witnesses, to the will and such other facts 
and circumstances as would tend to prove such will. [L. 17, p. 646, 


8 12.) 
Probete of will in case c: absence Proof of signature of testator when 
or death of one or more witnesses. attesting witnesses are dead. 44 
Ann. Cas. 19140, 902. L. R. A. 142. 
§ 1383. Filing and Recording Wills. 


All wills shall be recorded in the book kept for that purpose, within 
thirty days after probate, and the original wills shall be carefully filed 
with the clerk, but may be withdrawn on the order of the court. [L. 17, 
p. 646, § 13.] 


Failure to record a will does not relieve land is located: Horton v. Barto, 57 
a purchaser of taking notice of the in- Wash. 477, 107 Pac. 191, 135 Am. St. Rep. 
terests of devisees where the will was 999. 
probated in the county in which the 


§ 1384. Record as Evidence. 


The record of any will made, probated and recorded as herein pro- 
vided, and the exemplification of such record by the clerk in whose 
custody the same may be, shall be received as evidence, and shall be as 
effectual in all cases as the original would be if produced and proven 
[L. 17, p. 646, § 14.] 


V. 
WILL CONTESTS. 


§ 1385. Contests—Time of Filing—lIssues Triable. 

If anv person interested in any will shall appear within six months 
immediately following the probate or rejection thereof, and by petition 
to the superior court having Jurisdiction contest the validity of said will. 
or appear to have the will proven which has heen rejected, he shall file 
a petition containing his objections and exceptions to said will, or to the 
rejection thereof. Issue shall be made up, tried and determined in said 
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court respecting the competency of the deceased to make a last will and 
testament, or respecting the execution by a deceased of such last will 
and testament under restraint or undue influence or fraudulent repre- 
sentations, or for any other cause affecting the validity of such will. 

If no person shall appear within the time aforesaid, the probate or 
rejection of such will shall be binding and final as to all the world: 
Provided, however, every infant, person absent from the United States 
or of unsound mind, in whom a right to contest any will heretofore 
probated or rejected exists by virtue of any prior law, shall have one 
year from and after this act goes into effect within which to initiate such 
contest: Provided further, that this act shall not have the effect of short- 
ening the period given by any prior law to persons other than those men- 
tioned in the last above proviso, within which to contest any will probated 


CHAP. IIT] 


or rejected prior to the going into effect of this act. 


§ 15.) 


Determination in Probate Proceedings as 
to Validity or Construction of Provisions 
of Will: See Remington’s Digest, Wills, 
§§ 25—28. In general: Montrose v. Byrne, 
24 Wash. 258, 64 Pac. 534. 


§26. Actions to Determine Validity— 
Before Death: Pond v. Faust, 90 Wash. 
117, 155 Pac. 776, Ann. Cas. 1918A, 736. 


§ 27. Persons Who may Attack or Con- 
test Will or Probate—In General: Ren- 
ton’s Estate, In re, 10 Wash. 533, 39 
Pac. 145; Siebs’ Estate, In re, 70 Wash. 
374, 126 Pac. 912, Ann. Cas. 19136, 125. 


§ 28. Estoppel or Agreement Af- 
fecting Right: Rader v. Stubbieficld, 43 
Wash. 334, 86 Pac. 560, 10 Ann. Cas, 20. 


The right to contest a will survives to 
the heirs or personal representatives of 
the heir of the putative testator: Inger- 
soll v. Gourley, 72 Wash. 462, 130 Pace. 
743. 

Limitations—Action to Contest Will: 
See Remington’s Digest, Wills, § 32; Sul- 
livan’s Estate, In re, 40 Wash. 202, 82 
Pac. 297, 111 Am. St. Rep. 895; State ex 
rel. Wood v. Superior Court, 76 Wash. 27, 
135 Pac. 494; Davis v. Seavey, 95 Wash. 
57, 163 Pac. 35, Ann. Cas. 1918D, 314; 
Horton v. Barto, 57 Wash. 477, 107 Paec 
191, 135 Am. St. Rep. 999; Davis v. 
Seavey, 95 Wash. 57, 163 Pac. 35, Ann. 
Cas. 1918D, 314. 


Rem. Code, § 1307, included fraud in 
effecting the probate, and was not lim- 
ited to causes affecting the validity of 
the will at the time it was executed: Hos- 
cheid's Estate, In re, 78 Wash. 309, 139 
Pac. 61. 

Jurisdiction of Actions Relating to 
Wills or Probate: See Remington’s Di- 
gest, Wills, §31; Newport v. Newport, 5 
Wash. 114, 31 Pac. 428; Seattle v. Me- 
Donald, 26 Wash. 98, 66 Pac. 145; Mac- 
donald’s Estate, In re, 29 Wash. 422, 69 
Pac. 1111; Hoscheid’s Estate, In re, 78 
Wash. 309, 139 Pac. 61. 


[L. 17, p. 646, 


Judgment: See Remington's Digest, 
Wills, §§ 48—50. Entry and record: State 
ex rel. Mann v. Superior Court, 52 Wash. 
149, 100 Pac. 198. 


§ 49. Effect of Probate on Will—Rela- 
tion Back to Death of Testator: Christof- 
ferson v. Pfenning, 16 Wash. 491, 48 Pac. 
© 


tad 


§ 50. Record of Will as Conveyance: 
— v. Bowen, 36 Wash. 665, 79 Pac. 
5. 


CONCLUSIVENESS OF PROBATE: 
See Remington’s Digest, Wills, §§ 56, 57. 


Collateral Attack on Probate or Judg- 
ment: Horton v. Barto, 57 Wash. 477, 
107 Pac. 191, 135 Am. St. Rep. 999; 
Conclusiveness of Probate or Record: 
Hoscheid's Estate, In re, 78 Wash. 309, 
139 Pac. 61. 


A similar section held to afford a plain, 
speedy and adequate remedy by providing 
that a will admitted to probate is bind- 
ing on all persons, if not contested within 
one year, and by providing a plain pro- 
cedure for determining all questions af- 
fecting its validity, which may be raised 
by contest within such year: State ex rel. 
Stratton v. Tallman, 25 Wash. 295, 65 
Pac. 545, 


Who may contest will. 
1918A, 447. 


Right of state to contest will. 14 
Ann, Cas, 959; 2 L. R. A. (N. 8.) 
643. 


Right of Widow of decedent to con- 
test his will. 11 Ann. Cas. 1015. 


Contest of will by judgment creditor 
of heir as interested person. 14 
Ann. Cas. 334. 

Power or duty of guardian, adminis- 
trator or the like to contest will. 
Ann. Cas. 1918B, 536. 


Right of mere legatee or devisee to 
contest will. Ann. Cas. 1917C, 995. 


L. R. A. 
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Acceptance of benefit under will as 
affecting right to attack its valid- 


§ 1386. Citation on Contest. 


PROBATE LAW AND PROCEDURE. 
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ity. 3 Ann. Cas. 525; Ann. Cas. 
1913E, 1182. 


Upon the filing of the petition referred to in the next preceding sec- 


tion, a citation shall be issued to the executors who have taken upon 
tnemselves the execution of the will, or to the administrators with the 
will annexed, and to all legatees named in the will residing in the state, 
or to their guardians if any of them are minors, or their personal repre- 
sentatives if any of them are dead, requiring them to appear before the 
court, on a day therein specified, to show cause why the petition should 
not be granted. IL. 17, p. 647, § 16.] 


NOTICE, PETITIONS AND PLEAD- 
INGS: See Rcmington’s Digest, Wills, 
$8 34—37. Notice of Application for Pro- 
bate or Contest: Sullivan’s Estate, In re, 
40 Wazh. 202, 82 Pac. 297, 111 Am. St. 
Rep. 895; Murphy’s Estate, In re, 98 
Wash. 548, 168 Pac. 175. 

§ 35. Petition for Probate—In General: 


Pac. 145; Higgins v. Nethery, 30 Wash. 
239, 70 Pac. 489; Peirce’s Estate, In re, 
63 Wash. 437, 115 Pac. 835. 

§ 36. —— Lost Will: Harris v. Harris, 
10 Wash. 555, 39 Pac. 148. 

§ 37. Pleading in Actions to Contest or 
Set Aside Will or Probate: Renton’s Es- 
tate, In re, 10 Wash. 533, 39 Pac. 145. 


Renton’s Estate, In re, 10 Wash. 533, 39 


§ 1387. Burden of Proof. 


In any such contest proceedings the previous order of the court pro- 
bating, or refusing to probate, such will shall be prima facie evidence 
of the legality of such will, if probated, or its illegality, if rejected, and 
the burden of proving the illegality of such will, if probated, or the 
legality of such will, if rejected by the court, shall rest upon the person 
contesting such probation or rejection of the will. [L. 17, p. 647, § 17.) 


Cited in 112 Wash. 382. § 46. Submission of Issues to Jury: 
EVIDENCE: See Remington’s Digest, Clayson’s Estate, In re, 26 Wash, 253, 66 
Wills, §§ 38—42. Presumptions and Bur. Pac. 410. 
den of Proof: Hunt v. Phillips, 34 Wash. § 47. Conduct of Hearing or Trial in 
362, 75 Pac. 979; Sullivan’s Estate, In re, General: Richardson v. Moore, 30 Wash. 
40 Wash. 202, 82 Pac. 297, 111 Am. St. 406, 71 Pac. 18. 


8 ~? 98 
Wach. 648 rg ae nn Weight and Sufficiency of Evidence of 
S Iso, Adin’s Estate, In re, 112 Capacity, etc.: See Remington's Digest, 
W = 379, 192 P 887 : i Wills, §7; Gorkow’s Estate, In re, 29 
nn n Wash. 563, 56 Pac. 385; Richardson v. 
§ 39. Admissibility — Execution, Exist Moore, 30 Wash. 406, 71 Pac. 18; Hig- 
ence and Genuineness: Beck's Estate, In Sins v. Nethery, 30 Wash. 239, 70 Pac. 
re, 79 Wash. 331, 140 Pac. 340. 489; Hunt v. Phillips, 34 Wash. 362, 75 
8 40. Motives and Intent: Morrison v. Pac. 970; Hartley v. Lord, 38 Wash. 221, 
Morrison, 25 Wash. 466, 65 Pac. 779; 80 Pac. 433; Bathjens v. Merrill, 38 
German-American State Bank of Ritz- Wash. 442, 80 Pac. 754; Wetmore's Estate, 


r In re, 44 Wash. 567, 87 Pac. 1151; Rath- 
i V , 231, 145 Pac. 3 „ 115 
1 v. Godman, 83 Wash. 231, jen’s Estate, In re, 45 Wash. 55, be Bax. 


1070; Converse v. Mix, 63 Wash. 318 
41. Declarations of Testator: s es ) . ’ 
Harris v. Harris, 10 Wash. 555, 39 Pac. 115 Pac. 305; Weatherall v. Weatherall, 


63 Wash. 526, 115 Pac. 1078; Siebs’ Es- 
148. tate, In re, 70 Wash. 374, 126 Pac. 912, 

§42. Weight and Ann. Cas. 1913E, 125; Jeff’s Estate, In re, 
Estate, In re, 79 Wash, 331, 73 Wash, 212, 131 Pac. 847; Ingersoll 
340. 


v. Gourley, 78 Wash. 406, 139 Pac. 207, 

HEARING, TRIAL, JUDGMENT AND Ann. Cas. 1915D, 570; Jasinto v. Ham- 

REVIEW: See Remington’s Digest, Wills, blen, 79 Wash. 590, 140 Pac. 677; Wilson 

88 45—47. Withdrawal or Dismissal of v. Craig, 86 Wash. 465, 150 Pac. 1179, 

Proceedings Before Trial: Sullivan’s Es- Ann. Cas. 1917B, 871; Hangon's Estate, 

tate, In re, 40 Wash. 202, 82 Pac. 297, In re, 87 Wash. 113, 151 Pac. 264; Points 
111 Am. St. Rep. 895; Tresidder's Estate, 


v. Nier, 91 Wash. 20, 157 Pac. 44, Ana. 
In re, 70 Wash. 15, 125 Pae. 1034. Cas. 19184, 1046; Bacon’s Estate, In re, 
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140 Pac. 
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91 Wash. 1, 156 Pac. 845; Pond’s Estate 
v. Faust, 95 Wash. 346, 163 Pac. 753; 
Richardson’s Estate, In re, 96 Wash. 123 
165 Pac. 656; Murphy's Estate, In re, 98 
Wash. 548, 168 Pac. 175. 

See, also, Geissler’s Estate, In re, 104 
Wash. 452, 177 Pac. 330; Terpening v. 
Beach, 105 Wash. 270, 177 Pac. 674; 
Rutherford’s Estate, In re, 110 Wash. 148, 
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188 Pac. 27; White v. White, 111 Wash. 
354, 190 Pac. 1003; Roy’s Estate, In re, 
113 Wash. 277, 193 Pac. 682. 


Burden of proof in contest of will 
instituted after probate. Ann. Cas. 
19140, 335. 

Burden of proof as to testamentary 
capacity of testator. 17 L. R. A. 
494; 36 L. R. A. 724, 733. 


§ 1388. Revocation of Probate. 


If, upon the trial of said issue, it shall be decided that the will is 
for any reason invalid, or that it is not sufficiently proved to have been 
the last will of the testator, the will and probate thereof shall be annulled 
and revoked, and thereupon and thereafter the powers of the executor 
or administrator with the will annexed shall cease, but such executor or 
administrator shall not be liable for any act done in good faith previous 
to such annulling or revoking. [L. 17, p. 647, § 18.] 


§ 1389. Costs. 


If the probate be revoked or the will annulled, assessment of costs 
shall be in the discretion of the court. If the will be sustained, the court 
may assess the costs against the contestant, which costs may in the dis- 
cretion of the court include a reasonable attorney’s fee. [L. 17, p. 648, 
§ 19.] = 


Cited in 102 Wash. 498, 


Persons, Property and Funds Liable 
for Costs: See Remingtcn’s Digest, Wills, 
$§51—55; Rathjen’s Estate, In re, 45 
Wash. 55, 87 Pac. 1070; Statler’s Estate, 
In re, 58 Wash. 199, 108 Pac. 433; Jasinto 
v. Hamblen, 79 Wash. 590, 140 Pac. 677; 
State ex rel. Richardson v. Superior Court, 
28 Wash. 677, 69 Pac. 375; Gorkow’s 
Estate, In re, 20 Wash. 563, 56 Pac. 385; 
Hunt v. Phillips, 34 Wash. 362, 75 Pac. 
970. 


See, also, Hutton’s Estate, In re, 106 
Wash. 578, 180 Pac. 882, 3 A. L. R. 1673; 
Geissler’s Estate, In re, 110 Wash. 14, 
187 Pac. 711. 


Under this section substituting 2 dis- 
eretionary power to award costs in will 
contests for the arbitrary rule of Rem. 
Code, section 1313, requiring costs to be 
awarded against an unsuccessful con- 
testant, it is an abuse of discretion to 
award costs against a contestant who 


VI. 
LosT or DESTROYED WILLS. 


§ 1390. Taking Proof—Lost Wills—Judgment—Recording. 


Whenever any will be lost or destroyed, the superior court shall have 
power to take proof of the execution and validity of such will and to 
establish the same, notice to all persons interested having been first given. 
Such proof shall be reduced to writing and signed by the witnesses and 
filed with the clerk of court. 


made out a prima facie showing of prob- 
able cause for contesting a will, it being 
made to appeer that the testator had 
executed a prior will in favor of con- 
testant and had probably been unduly 
influenced to execute a later will: Eich- 
lers’ Estate, In re, 102 Wash. 497, 173 
Pac, 435. 


Right of person named as executor 
in will to recover from estate 
money expended in unsuccessful] at- 
tempt to sustain will. Ann. Cas. 
1918D, 166. 


Right of executor to allowance for 
attorney’s fees for services rendered 
in attempt to establish or resist 
attack upon will. 26 L. R. A. (N. 
S.) 757; L. R. A. 1917A, 450. 

Right to allowance out of the estate 
of attorney’s fees in attempt to 
establish or defeat a will. 10 A. 
L. R. 783. 
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No will shall be allowed to be proved as a lost or destroyed will 
unless the same shall be proved to have been in existence at the time of 
the death of the testator, or be shown to have been fraudulently de- 
stroyed in the lifetime of the testator, nor unless its provisions shall be 
clearly and distinctly proved by at least two witnesses, and when any 
such will shall be so established, the provisions thereof shall be distinctly 
stated in the judgment establishing it, and such judgment shall be 
recorded as wills are required to be recorded. Executors of such will or 
administrators with the will annexed may be appointed by the court in 
the same manner as is herein provided with reference to original wills 
presented to the court for probate. [L. 17, p. 648, § 20.] 

Proof of Lost Will and Contests: See proof of contents of lost will. 
Remington’s Digest, Wills, §§ 36, 37, 43; Ann. Cas. 19158, 253. 
Harris v. Harris, 10 Wash. 555, 39 Pac. 148; Necessity and sufficiency of proof to 
Renton’s Estate, In re, 10 Wash. 533, 39 account for nonproduction of will 


Pac. 145; Needham’s Estate, In re, 70 upon application to probate it as 
Wash. 229, 126 Pac. 429. a lost or destroyed will. 5) L. R. 


Evidence to establish lcst or de- A. (N. 8.) 861. 
stroyed wills. 38 L. B. A. 433. Probate of part of will where bal- 
ance lost or destroyed. 18 Ann. 
of testator alone as Oas. 630; 26 I. B. A. (N. 8.) 654. 


§ 1391. Acting Administrators—Pendency of Proceedings. 

If, before or during the pendency of an application to prove a lost 
or destroyed will, letters of administration shall have been granted on the 
estate of the testator, or letters testamentary of any previous will of the 
testator shall have been granted, the court shall have authority to restrain 
the administrators or executors so appointed, from any acts or proceed- 
ings which would be injurious to the legatces or devisees claiming under 
the lost or destroyed will. [L. 17, p. 648, § 21.] 


Declarations 


VII. 
FOREIGN WILLS. 


§ 1392. Foreign Wills—Admission to Probate in This State. 


Wills probated in any other state or territory of the United States, 
or in any foreign country or state, shall be admitted to probate in this 
state on the production of a copy of such will and of the original record 
of probate thereof, authenticated by the attestation of the clerk of the 
court in which such probation was made; or if there be no clerk, by the 
attestation of the judge thereof. and by the seal of such officers, if they 
have a seal. [L. 17, p. 649, § 22.] 

Probate of Foreign Wills — Situs of Prop- 
erty and Original Probate in Other Juris- 
diction: See Remington’s Digest, Wills, 


§ 29; Clayson’s Estate, In re, 26 Wash. 
253, 66 Pace. 410; Rader v. Stubblefield, v. 


§ 170. Foreign Appointment: Barlow v. 
Coggan, 1 W. T. 257; Hanford v. Davies, 
1 Wash. 476, 25 Pac. 329. 

§ 171. Ancillary Appointment: Hanfori! 

Davies, 1 Wash. 476, 25 Pace. 329; 


43 Wash. 334, 86 Pac. 560, 10 Ann. Cas. 
20; Higgins v. Netherv, 30 Wash. 239, 
70 Pac, 489; Alaska Banking & Safe De- 
posit Co. v. Noves, 64 Wash. 672, 117 
Pac. 492. 

FOREIGN AND ANCILLARY ADMIN- 
TRTRATION: See Remington’s Digest, Ex. 
& Ad., §§ 170—174. 


Rader v. Stubblefield, 43 Wash. 334, 86 
Pac. 560, 10 Ann. Cas. 20. 

§ 171-1. Presentation and Allowance of 
Claims: Bell’s Estate, In re, 70 Wash. 
498, 127 Pac. 100. 

§ 172. Distribution of Estate: Rader v. 
Stubblefield, 43 Wash. 334, 86 Pac. 560, 
10 Ann. Cas. 20, 
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§ 173. Actions by Foreign Executors or 
Administrators: Munson v. Exchange Na- 
tional Bank, 19 Wash. 125, 52 Paec. 1011; 
Waldo v. Milroy, 19 Wash. 156, 52 Pac. 
1012. 

§ 174. Actions Against Foreign Ex- 
ecutors or Administrators: McCoy v. Ay- 
ers, 2 W. T. 307, 5 Pac. 843. 

Necessity of probate of foreign will 
in domestic state. 9 Ann. Cas. 423. 
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Jurisdiction to admit to probate will 
not probated at testator’s domicile. 
33 R. A. (N. 8.) 658. 


Effect of probate of will in another 
state. 20 L. B. A. 673; 48 L. R. A. 
131; 6 L. R. A. (N. 8.) 617. 


Presumption as to probate of will in 
another state. 48 L. R. A. 136. 


§ 1893. Application of Laws to Foreign Wills. 


All provisions of law relating to the carrying into effect of domestic 
wills after probate thereof shall, so far as applicable, apply to foreign 


wills admitted to probate in this state. 


[L. 17, p. 649, § 23.] 


VIII. 
WILLS. 


§ 1394. Who may Make Will. 


Every person who shall have attained the age of majority, of sound 
mind, may by last will devise all his or her estate, real and personal. 


[L. 17, p. 649, § 24.] 


EXTENT AND POWER OF TESTA- 
MENTARY CAPACITY: See Remington’s 
Digest, Wills, §§ 1—6. 


§1. Property and Rights Subject to 
Testamentary Disposition: Kromer v. Fri- 
day, 10 Wash. 621, 39 Pac. 229, 32 L. R. 
A. 671; German-Amer. State Bank of 
Ritzville v. Godman, 83 Wash, 231, 145 
Pac. 221; Irwin v. Rogers, 91 Wash. 284, 
157 Pac. 690, L. R. A. 1916E, 1130. 


Where a deed to a devisee was made 
at the same time the will was executed, 
and the will recited that the property had 
been deeded to him, the grantee, to whom 
the deed was delivered at once, takes 
under the deed and not under the will, 
so that his estate is not defeated by a 
contest of the will, under the forfeiture 
clause in the will: White v. Chellew, 108 
Wash. 628, 185 Pac. 621. 


Where title to land devised had passed 
under a deed to the devisee, delivered 
during the testator’s lifetime, it would 
not be forfeited by the grantee’s contest 
of the will, under the forfeiture clause in 
the will in case of contests by benefi- 
ciaries: White v. Chellew, 108 Wash. 526, 
185 Pac. 619. 


The right to make a testamentary dis- 
position of property is governed by the 
laws in force at the date of the tes- 
tator's death, and wills must conform 
thereto: Strand v. Stewart, 51 Wash. 685, 
99 Pac. 1027. 

Community property is subject to testa- 
mentary disposition, to the extent of the 
testator’s one-half interest, under this 
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section, and section 1342, supra: German- 
American State Bank of Ritzville v. God- 
man, §3 Wash. 231, 145 Pac. 221. 


§ 8. Indians: Jackson v. Thompson, 38 
Wash. 282, 80 Pac. 454. 


§4. Testamentary Capacity — Presump- 
tions and Burden of Proof: Higgins v. 
Nethery, 30 Wash. 239, 70 Pac. 489; Rath- 
jens v. Merrill, 38 Wash. 442, 80 Pac. 
754; Hanson’s Estate, In re, 87 Wash. 
113, 151 Bac. 264; Pond’s Estate v. 
Faust, 95 Wash. 346, 165 Pac. 656; Mur- 
phy’s Estate, In re, 98 Wash. 548, 168 
Pac. 175. 


See, also, Roy’s Estate, In re, 113 Wash. 
277, 193 Pae. 682. 


§ 5. Insanity: Baldwin’s 


Estate, 


‘In re, 13 Wash. 666, 43 Pac. 934; Hig- 


gins v. Nether}, 30 Wash. 239, 70 Pac. 
489; Rathjens v. Merrill, 38 Wash. 442, 
80 Pac. 754. 


§ 6. —— Admissibility of Evidence in 
General: Gorkow’s Estate, In re, 20 
Wash. 563, 56 Pac. 385; Higgins v. Neth- 
ery, 30 Wash. 239, 70 Pac. 489; Hanson’s 
Estate, In re, 87 Wash. 113, 151 Pac. 264. 


What constitutes testamentary capa- 
city or incapacity. 27 L. R. A. 
(N. S.) 2; L. R. A. 1915A, 450. 


Validity of will made by blind per- 
son. Ann. Cas. 1916D, 792. 


Insane delusion as to relative as af- 
fecting testamentary capacity. 
Ann. Cas. 1916C, 4, 29, 33, 35; Ann. 
Cas. 1918D, 471. 
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Religious belief other than in spirit- 
ualism as affecting testamentary 
capacity. Ann. Cas. 1915D, 573. 
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Effect of guardianship of adult on 
testamentary capacity. 8 A. L. R. 
1375. 


§ 1895. How Executed Foreign Wills Excepted. | 

Every will shall be in writing signed by the testator or the testatrix, 
or by some other person under his or her direction in his or her presence, 
and shall be attested by two or more competent witnesses, subscribing 
their names to the will in the presence of the testator by his direction or 
request: Provided, however, that a last will and testament, executed 
without this state, in the mode prescribed by law, cither of the place 
where executed or the testator’s domicile, shall be deemed to be legally 
executed, and shall be of the same force and effect as if executed in the 


mode prescribed by the laws of this state. 


Cited in 101 Wash. 131. 

REQUISITES AND VALIDITY: See 
Remington’s Digest, Wills, §§ 8—20. Con- 
tracts to Devise—Making Requests and 
Validity: Worden v. Worden, 96 Wash. 
592, 165 Pac. 501; Velikanje v. Dickman, 
98 Wash. 584, 168 Pac. 465. 

See, also, Alexander v. Lewes, 104 Wash. 
32, 175 Pac. 572; Wall v. Estate of Me- 
Ennery, 105 Wash. 445, 178 Pac. 631. 


881. Rights and Remedies on 
Breach: Worden v. Worden, 96 Wash. 610, 
165 Pac. 508; Worden v. Worden, 96 
Wash. 592, 165 Pac. 501. 


§9. Agreements as to Mutual Wills: 
Prince v. Prince, 64 Wash. 552, 117 Pac. 
255. 

§ 10. Validity and Sufficiency of Pro- 
visions of Will in General: Barker’s Es- 
tate, In re, 5 Wash. 390, 31 Pac. 976; 
Van Brocklin v. Wood, 38 Wash. 384, 80 
Pac. 530. 


§ 12. Instrument Operating as Will and 
Also as Deed or Contract: Simmons v. 
Macomber, 60 Wash. 469, 111 Pac. 579. 


An agreement between husband and 


wife whereby title to community realty | 


is passed to the survivor upon the death 
of either spouse, as provided by section 
6894, infra, is not a will and is not gov: 
erned by the law relating to wills: Me- 
Knight v. McDonald, 34 Wash. 98, 74 
Pac. 1060. 


§ 13. Execution—Subscription: Brown’s 
Estate, In re, 83 Wash. 528, 145 Pac. 591; 
Wilson v. Craig, 86 Wash. 465, 150 Pac. 
1179, Ann. Cas. 1917B, 871; Points v. 
Nier, 91 Wash. 20, 157 Pac. 44, Ann. Cas. 
1918A, 1046; Connolly’s Estate, In re, 
89 Wash. 168, 154 Pae. 155, L. R. A. 
1916D, 635. 

§ 13-1. — Attestation: Jones' Estate, 
In re, 101 Wash. 128, 172 Pac. 206; 
Brown’s Estate, In re, 101 Wash. 314, 172 
Pac. 247. 

§ 14. Technical Words of Disposition: 
Webster v. Thorndyke, 11 Wash. 390, 39 
Pac, 677. 


[L. 17, p. 649. § 25.] 


§ 15. Certainty: Gorkow’s Estate, In 
re, 20 Wash. 563, 56 Pac. 385; Cross v. 
Cross, 23 Wash. 673, 63 Pac. 528. 


§17. Undue Influence: Tresidder’s Es- 
tate, In re, 70 Wash. 15, 125 Pac. 1034; 
Rathjens v. Merrill, 33 Wash. 442, 80 
Pac. 754. 

See, also, White v. White, 111 Wash. 
354, 190 Pac. 1003; Adin's Estate, In re, 
112 Wash. 379, 192 Pac. 887; Roy’s Es- 
tate, In re, 113 Wash. 277, 193 Pac. 682. 


§ 18. Presumptions and Burden of 
Proof: Tresidder’s Estate, In re, 70 Wash. 
15, 125 Pac. 1034. 


§ 19. Admissibility of Evidence: 
Tresidder’s Estate, In re, 70 Wash. 15, 
125 Pae. 1034. 


§ 20. — Weight and Sufficiency of 
Evidence: Rathjen’s Estate, In re, 45 
Wash. 55, 87 Pac. 1070; Palmer’s Will, In 
re, 52 Wash, 644, 101 Pac. 220; Converse 
v. Mix, 63 Wash. 318, 115 Pac. 305; 
Patterson’s Estate, In re, 68 Wash. 377, 
123 Pac. 515; Murphy’s Estate, In re, 98 
Wash. 548, 168 Pac. 175. 


Place of signature of attesting wit- 
nesses to will. 10 A. L. E. 429. 


Execution of will of blind person. 9 
A. L. B. 1416. 


Where witness is deemed to subscribe 
will in testator’s presenee. 6 Ann. 
Cas. 414, 1 L. R. A. (N. S.) 393; 
L. R. A. 19160, 950. 


Necessity that testator sign “at end“ 
of will in absence of statute. Ann- 
Cas. 1916E, 140. 


Writing name of testator in body of 
will as a signature thereto. 29 In 
R. A. (N. S.) 63; 46 L. R. A. (Ne 
S.) 552; L. R. A. 1917D, 632. 


Necessity that witnesses see signature 
by teatator. 38 L. R. A. (N. SD 
161. 


Effect of signature of witness to will 
before testator signs it. 14 L. B. 
A. 160; 26 L. R. A. (N. &) 1126. 
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874; 22 L. R. A. 370; L. R A. 
1915D, 905. 


Sufficiency of signature to will with 
respect to manner of signing. 18 
Ann. Cas. 769; Ann. Cas, 1917B, 


§ 1396. Interest on devises. 
No interest shall be allowed or calculated on any devise contained 


in any will unless such will expressly provide for such interest. [L. 17, 
p. 650, § 26.} 


$ 1397. Testator’s Signature by Subscribing Witness. 
Every person who shall sign the testator’s or testatrix’s name to any 
will by his or her direction shall subscribe his own name as a witness to 


such will and state that he subscribed the testator’s name at his request. 
[L. 17, p. 650, § 27.] ä 


§ 1398. Revocation, How Effected. 


No will in writing, except in cases hereinafter mentioned, nor any 
part thereof, shall be revoked except by a.subsequent will in writing, or 
by burning, canceling, tearing, or obliterating the same, by the testator 
or testatrix, or in his or her presence, by his or her consent or direction. 
[L. 17, p. 650, §28.] 


Revocation by Subsequent Will—Mak- 
ing and Effect, In General: See Reming- 
ton’s Digest, Wills, §21; Mason v. Mc- 
Lean, 6 Wash. 31, 32 Pac. 1006; Peirce’s 
Estate, In re, 63 Wash. 437, 115 Pac. 835; 
Edwall’s Estate, In re, 75 Wash. 391, 134 
Pac. 1041; McClanahan v. McClanahan, 77 
Wash. 138, 137 Pac. 479, Ann. Cas. 
1915A, 461. 

Evidence of Revocation: See Reming- 
ton’s Digest, Wills, § 44; Harris v. Harris, 
10 Wash. 555, 39 Pac. 148. 

Subsequent execution of defective 
will as revocation of prior will. 


Ann. Cas. 1912D, 235; L. R. A. 
19160, 92. 


Effect on will of canceling, obliterat - 
ing or destroying particular elause. 
Ann. Cas. 1912 D, 174; 38 L. R. A. 
(N. 8.) 797. 


Presumption of revocation of will 
from destruction of one copy of 
will executed in duplicate. Ann. 


Cas. 1912A, 273; Ann. Cas. 1918E, 
229. 


Revocation of will by invalid or in- 
operative codicil. 20 Ann. Cas. 
1001. 


§ 1399. Subsequent Marriage of Testator— Divorce. 


If, after making any will, the testator shall marry and the wife, or 
husband, shall be living at the time of the death of the testator, such 
will shall be deemed revoked, unless provision shall have been made for 
such survivor by marriage settlement, or unless such survivor be provided 
for in the will or in such way mentioned therein as to show an intention 
not to make such provision, and no other evidence to rebut the presump- 
tion of revocation shall be received. A divorce, subsequent to the making 
of a will, shall revoke the will as to the divorced spouse. [L. 17, p. 650, 
§ 29. ] 

Marriage and Birth of Issue: See Rem- Testator’s marriage as revocation of 
ington’s Digest, Wills, § 22; Petridge’s will under statute making wife 
Will, In re, 47 Wash. 77, 91 Pac. 634; heir of husband. 17 Ann. Cas. 
Adler’s Estate, In re, 52 Wash. 539, 100 1142; 25 L. R. A. (N. S.) 182. 
Pac. 1019; Koontz v. Koontz, 83 Wash. Divorce of testator as revocation of 


180, 145 Pac. 201; Van Guelpen’s Estate, will. 3 Ann. Cas. 230: 16 Ann. Cag. 
In Te, 87 Wash. 146, 151 Pac. 245, Ann. 544: 69 L. R. A. 940, f 
Cas. 1917C, 1037. £ 
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§ 1400. Agreements to Convey not to Effect Revocation. 

A bond, covenant, or agreement made for a valuable consideration 
by a testator to convey any property, devised or bequeathed in any last 
will previously made, shall not be deemed a revocation of such previous 
devise or bequest, but such property shall pass by. the devise or bequest, 
subject to the same remedies on such bond, covenant, or agreement, for 
specific performance or otherwise, against devisees or legatees, as might 
be had by law against the heirs of the testator or his next of kin, if the 
same had descended to him. [L. 17, p. 650, § 30.] 


Sale of real property specifically devised as revocation of devise. Ann. Cas. 
1913B, 56. 


§ 1401. Charges or Encumbrances not to Effect Revocation. 


A charge or encumbrance upon any real or personal estate for the 
purpose of securing the payment of money, or the performance of any 
covenant or agreement, shall not be deemed a revocation of any will 
relating to the same estate, previously executed. The devises and lega- 
cies therein contained shall pass and take effect, subject to such charge 
or encumbrance. [L. 17, p. 650, § 31.] 


§ 1402. Intestacy as to Children not Named. 


If any person make his last will and die leaving a child or children 
or descendants of such child or children not named or provided for in 
such will, although born after the making of such will or the death of the 
testator, every such testator, as to such child or children not named or 
provided for, shall be deemed to die intestate, and such child or children 
or their descendants shall be entitled to such proportion of the estate of 
the testator, real and personal, as if he had died intestate, and the same 
shall be assigned to them, and all the other heirs, devisees and legatees 
shall refund their proportional part. [L. 17, p. 651, § 32.] 


Operation and Effect of Will—Preter- son v. Morrison, 25 Wash. 466, 65 Pac. 
mitted Child: See Remington’s Digest, Des. 779. 


& Dist., 36; Bower v. Bower, 5 Wash. 
225, 31 Pac. 598; Barker's Estate, In re, 5 
Wash. 390, 31 Pac. 976; Mason v. Me- 
Lean, 6 Wash. 31, 32 Pac. 1006; Hill v. Hill, 
7 Wash. 409, 35 Pac. 360; Webster v. 
Seattle Trust Co., 7 Wash. 642, 33 Pac. 
970, 35 Pac. 1082; Purdy v. Davis, 13 
Wash. 164, 42 Pac. 520; Gorkow’s Estate, 
In re, 20 Wash. 563, 56 Pac. 385; Morri- 


§ 1403. Advancements. 


See, also, McKnight v. McDonald, 34 
Wash. 98, 74 Pac. 1060; Moore v. Elliott, 
76 Wash. 520, 136 Pac. 849; Gehlen v. 
Gehlen, 77 Wash. 17, 137 Pac. 312. 

Word “child” in statute of pretermis- 
sion as including illegitimate child. 
Ann. Cas. 1918B, 253. 

Remedy of pretermitted heirs. 37 
L. R. A. (N. S.) 1143. 


If such child or children or their descendants, shall have an equal 
proportion of the testator’s estate bestowed on them in the testator’s 
lifetime, by way of advancement, they shall take nothing by virtue of 


the provisions of the preceding section. 


Nothing shall be considered an 


advancement unless charged in writing by the decedent as an advance- 
ment, or acknowledged in writing as such by the child or other successor 


or heir. [L. 17, p. 651, § 33. 
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§ 1404. Death of Devisee Before Testator. 

When any estate shall be devised to any child, grandchild, or other 
relative of the testator, and such devisee shall die before the testator, 
having lineal descendants, such descendants shall take the estate, real 
and personal, as such devisee would have done in case he had survived 
the testator. A spouse is not a relative under the provisions of this sec- 
tion. [L. 17, p. 651, § 34.] 

A wife is not a “relative” of her husband: Renton’s Estate, In re, 10 Wash. 533, 
89 Pac. 145. 


§ 1405. Revival of Prior Will by Revocation of Subsequent. 

If, after making any will, the testator shall duly make and exe- 
cute a second will, the destruction, cancellation, or revocation of such 
second will shall not revive the first will unless it appears by the terms 
of such revocation that it was his intention to revive and give effect to 
the first will, or unless he shall duly republish his first will. [L. 17, 
p. 651, § 35.) 


Destruction of revoking will as work- 
ing revival of prior will. 4 Ann. 
Cas. 313; 13 Ann. Cas. 245; Ann. 
Cas. 1913E, 120; Ann. Cas. 1916E, 


718; 37 L. R. A. 575; 14 L. R. A. 
ai S.) 937; 37 L. R. A. (N. 8.) 


§ 1406. Nuncupative Wills. 

No nuncupative will shall be good when the estate bequeathed ex- 
ceeds the value of two -hundred dollars ($200) unless the same be 
proved by two witnesses who were present at the making thereof, and it 
be proven that the testator, at the time of pronouncing the same, did bid 
some person present to bear witness that such. was his will, or to that 
effect, and such nuncupative will was made at the time of the last sick- 
ness. Nothing herein contained shall prevent any mariner at sea or 
soldier in the military service from disposing of his wages or other per- 
sonal property by nuncupative will. No real estate shall be devised by 
a nuncupative will. [L. 17, p. 651, § 36.] 


Nuncupative Will: See Remington’s Di- What is “last sickness” permitting a 
gest, Wills, § 16; Miller’s Estate, In re, nuncupative will. 13 L. R. A. (N. 
47 Wash. 253, 91 Pac. 967, 125 Am. St. S.) 1092; 9 A. L. R. 464. 

Rep. 904, 14 Ann. Cas. 1163, 13 L. R. A. Statutory restrietions as to time of 
(N. S.) 1092; Brown v. State, 87 Wash. making nuncupative will. 3 Ann. 
44, 151 Pac. 81, Ann. Cas. 1917D, 604; Cas. 317; 14 Ann. Cas. 1164. 


Irwin v. Rogers, 91 Wash. 284, 157 Pac. Necessity and sufficiency of regatio 
690, L. R. A. 1916E, 1130. 7 testium to establish proof of nun- 
cupative will. 10 Ann. Cas. 1132. 


§ 1407. Proof of Nuncupative Will. 

No proof shall be received of any nuncupative will unless it be 
offered within six months after speaking the testamentary words, nor 
unless the words or the substance thereof be first committed to writing, 
and in all cases a citation issued to the widow or next of kin of the 
deceased that they may contest the will if they think proper. [L. 17, 


p. 652, § 37.] | 


This section refers to the testimony 
and not merely to the petition offering 
the will; and failure to offer the proofs 
within six months is not excused by 


delay in consequence of the several pleas 
of the next of kin; in view of the pro- 
vision that the court may immediately 
receive the proofs when the will is ex- 
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hibited: Greenleaf’s Estate, In re, 69 
Wash. 478, 125 Pac. 789. 


The probate of a nuncupative will is 
properly denied where no proof was 
offered within six months after speaking 
the words, as expressly required by this 
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The probate of a will is void for want 
of jurisdiction when no notice to the 
widow or next of kin was given under 
this section: Sullivan’s Estate, In re, 
40 Wash. 202, 82 Pac. 297, 111 Am. St. 
Rep. 895. 


section: Brown’s Estate, In re, 101 Wash. 
314, 172 Pac. 247. | 


§ 1408. Devises, etc., to Subscribing Witnesses. 

All beneficial devises, legacies, and gifts whatever, made or given in 
any will to a subscribing witness thereto, shall be void unless there are 
two other competent witnesses to the same; but a mere charge on the 
estate of the testator for the payment of debts shall not prevent his cred- 
itors from being competent witnesses to his will. If such witness, to 
whom any beneficial devise, legacy or gift may have been made or given, 
would have been entitled to any share in the testator’s estate in case the 
will is not established, then so much of the estate as would have de- 
scended or would have been distributed to such witness shall be saved to 
him as will not exceed the value of the devise or bequest made to him in 
the will; and he may recover the same from the devisees or legatees 
named in the will in proportion to and out of the parts devised and 
bequeathed to him. [L. 17, p. 652, § 38.] 


§ 1409. Devise of Land, What Passes. 

Every devise of land in any will shall be construed to convey all the 
estate of the devisor therein which he could lawfully devise, unless it 
shall clearly appear by the will that he intended to convey a less estate. 
[L. 17, p. 652, § 39.) 

Estates Created Fee Simple: See Rem- 
ington’s Digest, Wills, 8 70; Reeves v. 
School Distriet, 24 Wash. 282, 64 Pac. 
752. 


See, also, White v. Chellew, 108 Wash. 
526, 185 Pac. 619. 


§ 1410. Estates for Life—Remainders. 

If anv person, by last will, devise any real estate to any person for 
the term of such person’s life, such devise vests in the devisee an estate 
for life, and without the remainder is specially devised, it shall revert to 
the heirs at law of the testator. [L. 17, p. 653, § 40.] 


§ 1411. After-acquired Estates. 

Any estate, rights or interest in lands acquired by the testator after 
the making of his or her will shall pass thereby, and in like manner as 
if owned at the time of making the will, if such manifestly appear by 
the will to have been the intention of the testator. [L. 17, p. 653, § 41.] 

When after-acquired realty passes by will. 18 Ann. Cas, 167. 
§1412. Contribution Among Legatees and Heirs. 

When any testator in his last will shall give any chattel or real . 
estate to any person, and the same shall be taken in execution for the 
payment of the testator’s debts, then all tne other legatees, devisees and 
heirs shall refund their proportional part of such loss to such person from 
whom the bequest shall be taken. [L. 17, p. 653, § 42.] 
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When any devisees, legatees or heirs shall be required to refund any 
part of the estate received by them, for the purpose of making up the 
share, devise or legacy of any other devisee, legatee or heir, the superior 
court, upon the petition of the person entitled to contribution or distri 
bution of such estate, may order the same to be made and enforce such 


order. [L. 17, p. 653, § 43.] 


§ 1414. Codicils Included in Term Will.“ 
The term ‘‘will,’’ as used in this chapter, shall be so construed as to 


include all codieils attached to any will. 


[L. 17, p. 653, § 44.] 


§ 1415. Intent of Testator Controlling. 
All courts and others concerned in the execution of last wills shall 
have due regard to the direction of the will, and the true intent and 


meaning of the testator, in all matters brought before them. 


p. 653, § 45.) 


Cited in 101 Wash. 578; 111 Wash. 492. 


CONSTRUCTION, RIGHTS, OPERA- 
TION AND EFFECT: See Remington’s 
Digest, Wills, §§ 58—88. What Law Gov- 
erns: Stewart’s Estate, In re, 26 Wash. 
32, 66 Pac. 148, 67 Pac. 723. 

See, also, Davis v. Brown, 112 Wash. 
121, 191 Pac. 1098. 


§ 59. Intention of Testator—Ascertain- 
ment from Words of Will: Newport v. 
Newport, 5 Wash. 114, 31 Pac. 428; Me. 
Cullough v. Lauman, 38 Wash. 227, 80 
Pac, 441; Peters’ Estate, In re, 101 Wash. 
572, 172 Pac. 870; Olsen v. Hagan, 102 
Wash. 321, 172 Pac. 1173. 

§60. Construction in Favor of Heirs: 
Hunt v. Phillips, 34 Wash. 362, 75 Pac. 
970. ö 

§ 61. Construction in Favor of Instru- 
ment — Operation and Effect ard Construc- 
tion Against Intestacy: Lotzgesell's Es- 
tate, In re, 62 Wash. 352, 113 Pac. 1195. 

§ 62. Construing Instruments Together 
Wills and Codicils: Hunt v. Hunt, 18 
Wash. 14, 50 Pac. 578. 

§ 63. Evidence to Aid Construction— 
Ambiguity or Uncertainty in Language: 
Taylor v. Horst, 23 Wash. 446, 63 Pac. 
231. 

§ 64. — Identification of Persons or 
Other Objects: Reformed Presbyterian 
Church v. Me Millan, 31 Wash. 643, 72 
Pac. 502; Rathjens v. Merrill, 32 Wash. 
442, 80 Pac. 754; Siegley v. Simpson, 73 
Wash. 69, 131 Pac. 479, Ann. Cas. 1915B, 
63, 47 L. R. A. (N. 8.) 514; Moran’s Es- 
tate, In re, 95 Wash. 428, 163 Pac. 922. 


See, also, Wilson’s Estate, In re, 111 
Wash. 491, 191 Pae. 615. 


§ 66. —— Showing Extrinsic Facts and 
Circumstances: Reformed Presbyterian 
Church v. McMillan, 31 Wash. 643, 72 
Pac, 502. 

Rem. Wash. Code, Vol. I — 58 


[L. 17, 


For the purpose of forcing an election, 
extrinsic evidence is not admissible to 
establish the intent to dispose of property 
over which the testator had no teste- 
mentary power of disposition: Herrick v. 
Miller, 69 Wash. 456, 125 Pac. 974. 


A clause in a will asking the sole benc- 
ficiary to “make provision for my son 
R. as requested by me,“ must be con- 
strued in the light of several former wills 
in favor of R. and the circumstances sur- 
rounding its execution: Tresidder's Estate, 
In re, 70 Wash. 15, 125 Pac. 1034. 


§ 68. Classes—Devise or Bequest to 
Class or to Individuals: Peck v. Peck, 76 
Wash. 548, 137 Pac. 137. 


See, also, Hutton’s Estate, In re, 106 
Wash. 578, 180 Pac. 882, 3 A. L. R. 1673. 


§ 68-1. Particular Descriptions of Real 
Property: Peters’ Estate, In re, 101 Wash. 
572, 172 Pac. 870. 


§ 69. Residuary Clause—Rostriction and 
Amount: McCullough v. Lauman, 38 Wash. 
227, 80 Pac. 441. 


§ 70-1. Conditions and Restrictions 
Marriage: Nichols’ Estate, In re, 102 
a 303, 172 Pac. 1146, L. R. A. 19185, 

6. 


See, also, White v. Chellew, 108 Wash. 
526, 185 Pac. 619. 


§71. Estates in Trust — Precatory 
Words Necessary or Sufficient to Create 
Caem ii v. Hunt, 18 Wash. 14, 50 

ac. 578. 


§ 72. — Construction of Testament 
ary Trusts Trustees: Smith v. Smith, 15 
Wash. 239, 46 Pac. 249. 


§ 73. - Cestuls Que Trust: Denton 
v. Schneider, 80 Wash. 506, 142 Pac. 9. 


§74. Construction of Testamentary 
Powers— In General: Foley v. McDonnell, 
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48 Wash. 272, 93 Pac. 321; Cornett’s Es- 
tate, In re, 102 Wash. 254, 173 Pac. 44. 

See, also, Redelsheimer v. Zepin, 105 
Wash. 199, 177 Pac. 736; McDonald’s 
Estate, In re, 110 Wash. 366, 188 Pac. 
523. 


§ 75. —— Power of Disposition: 
Sprague v. Betz, 44 Wash. 650, 87 Pac. 
916. 

§ 76. Creation of Testamentary 
Powers: Webster v. Thorndyke, 11 Wash. 
390, 39 Pac. 677. 

§77. Actions to Construe Wills—Juris- 
diction and Venue: Reformed Presbyterian 
Church v. McMillan, 31 Wash. 643, 72 
Pac. 502. 


§ 79. Rights as Against Executcr in 
General: Rogers v. Strobach, 15 Wash. 
472, 46 Pace. 1040. 


See, also, Slasor v. Slasor, 111 Wash. 
90, 189 Pac. 546. 


§ 80. Estoppel by Acceptance of De- 
vise or Legacy: Goss’ Estate, In re, 73 
Wash. 330, 132 Pac. 409. 


§ 81. Property or Fund Out of Which 
Legacies are to be Paid: German Am. 
State Bank v. Godman, 83 Wash. 231, 145 
Pae. 221; Slocum’s Estate, In re, 96 
Wash. 110, 164 Pac. 759. 


§ 82. Time of Accrual of Right to 
Legacy or Devise: Jesseph v. Westerberg, 
94 Wash. 602, 162 Pac. 1004. 


See, also, Davis v. Brown, 112 Wash. 
121, 191 Pac. 1098. 


§ 83. Interest on Legacies: Jesseph v. 
Westerberg, 94 Wash. 602, 162 Pac. 1004; 
Marconnicr v. Preston, 96 Wash. 374, 165 
Pac, 72. 


PROBATE LAW AND PROCEDURE. 


[TiT Ls X 


§ 84. Actions by Devisees or Legatees: 
Dunn v. Peterson, 4 Wash. 170, 29 Pac. 
998: Reformed Presbyterian Church v. 
McMillan, 31 Wash. 643, 72 Pac. 502. 


§ 85. Construction of Specific Devises 


and Bequests in General: McCullough v. 


Lauman, 38 Wash. 227, 80 Pac. 441; Lotz- 
gesell’s Estate, In re, 62 Wash. 352, 113 
Pac. 1105; Martin v. Barger, 62 Wash. 
672, 114 Pac. 505; Stahl v. Schwartz, 67 
Wash. 25, 120 Pac. 856. 


§ 86. Election—Provisions of Will and 
Richt as Heir: Lewis v. Lichty, 3 Wash. 
213, 28 Pac. 356, 28 Am. St. Rep. 20; 
Herrick v. Miller, 69 Wash. 456, 125 Pac. 
974; Parkes’ Estate, In re, 101 Wash. 
659, 172 Pac. 908. 


& 87. Covenants of Testator: Hyde v. 
Hellar, 10 Wash. 586, 39 Pac. 249. 


§ 88. — Property and Funds Ap- 
plicable to Debts and Order of Liability 
in General: Newport v. Newport, 5 Wash. 
114, 31 Pac. 428. 

See, also, Davis v. Brown, 112 Wash. 
121, 191 Pac. 1098. 


Testimony of scrivener as admissible 
to show intention of testator, Ann. 
Cas. 1913A, 1017; 38 L. R. A. (N. 
S.) 91. 


Admissibility of parol evidence to 
create or rebut presumption of sat- 
isfaction of debt by legacy or de- 
vise to creditor. L. B. A. 1915B, 
1178. 


Construction together as one will of 
several testamentary instruments 
partially inconsistent. 18 Ann. Cas. 
284; Ann. Oas. 1917E, 781. 


§ 1416. Words Importing Number and Sex. 

Words in this chapter contained, or in this act, which import the 
singular number only, may also be applied to the plural of persons and 
things, and words importing the masculine gender only may be extended 


to females also, when such construction shall be necessary. 


p. 653, § 46.] 


[L. 17, 


IX. 
LETTERS TESTAMENTARY AND OF ADMINISTRATION, 


§ 1417. Letters to Executors—Refusal to Serve. 
After probate of any will, letters testamentary shall be granted to 


the persons therein appointed executors. 


If a part of the persons thus 


appointed refuse to act, or be disqualified, the letters shall be granted to 
the other persons appointed therein. If all such persons refuse to act, 
letters of administration with the will annexed shall be granted to the 
person to whom administration would have been granted if there had 


been no will. 


APPOINTMENT, 
AND TENURE: Seo Remington’s Digest, 


L. 17, p. 654, § 47.] 


QUALIFICATION Ex. & Ad., §4. Jurisdiction of Courte—In 


General: Scott v. McNeal, 5 Wash. 309, 
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81 Pac. 873, 34 Am. St. Rep. 863; Wil- 
bur's Estate, In re, 8 Wash. 35, 35 Pac. 
407, 40 Am. St. Rep. 886; Dooly v. Rus- 
sell, 10 Wash. 195, 38 Pac. 1000; Furth 
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Fact of Intestacy: See Remington's Di- 
gest, Ex. & Ad., § 2-1; Guye’s Estate, In 
re, 54 Wash. 264, 103 Pac. 25, 132 Am. 
St. Rep. 1111. 


v. United States Mtg. & T. Co., 13 Wash. 
73, 42 Pac. 523; State ex rel. Warren v. 
Ayer, 17 Wash. 127, 49 Pac. 226; Wag- 
— v. Alderson, 91 Wash. 157, 157 Pac. 

76. 

Pact of Death: See Remington’s Di- 
gest, Ex. & Ad., $2; Scott v. McNeal, 5 
Wash. 309, 31 Pac. 873, 34 Am. St. Rep. 
863 (reversed in 154 U. S. 34, 38 L. Ed. 
896, 14 Sup. Ct. 1108); State ex rel. 
Baldwin v. Superior Court, 11 Wash. 111, 
39 Pac. 818. 


Status and acts of one appointed ex- 
ecutor- or administrator who was 
ineligible. 14 A. L. R. 619. 


What constitutes renunciation of 
trust by executor. 20 Ann. Cas. 
836; Ann. Cas. 1918D, 459. 

Who may be executor of will. Ann. 
Cas, 1913B, 1162. 


Right of executor to retract renun- 
ciztion of trust. Ann. Cas. 1916D, 


§ 1418. Objections to Executors Named. 

Any person interested in a will may file objections in writing to the 
granting of letters testamentary to the persons named as executors, or 
any of them, and the objection shall be heard and determined by the 
court. [L. 17, p. 654, § 48.] . 


§ 1419. Community Property, How Administered. 


A surviving spouse shall be entitled to administer upon the commu- 
nity property, notwithstanding any provisions of the will to the contrary, 
if the court find such spouse to be otherwise qualified; but if such sur- 
viving spouse do not make application for such appointment within forty 
days immediately following the death of the deceased spouse, he or she 
shall be considered as having waived his or her right to administer upon 
such community property. If any person, other than the surviving 
spouse, make application for letters testamentary on such property, prior 
to the expiration of such forty days, then the court, before making any 
such appointment, shall require notice of sueh application to be given 
the said surviving spouse, for such time and in such manner as the court 
may determine, unless such applicant show to the satisfaction of the court 
that there is no surviving spouse or that he or she has in writing waived 
the right to administer upon such community property. [L. 17, p. 654, 
§ 49, | 

Cited in 110 Wash. 632. 


§1420. Minority or Absence of Executor—Removal of Disqualification. 

If the executor be a minor or absent from the state, letters of admin- 
istration with the will annexed shall be granted, during the time of such 
minority or absence, to some other person unless there be another exec- 
utor who shall accept the trust, in which case the estate shall be admin- 
istered by such other executor until the disqualification shall be removed, 
when such minor, having arrived at full age, or such absentee, having 
returned, shall be admitted as joint executor with the former. [L. 17, 
p. 654, §50.] | 


§ 1421. Revocation of Letters by Discovery of Will. , 
If after letters of administration are granted a will of the deceased 
be found and probate thereof be granted, the letters shall be revoked 
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and letters testamentary or of administration with the will annexed, shall 
be granted. [L. 717, p. 655, § 51.] 


§ 1422. Annulment of Letters. 


The court appointing any executor or administrator shall have 
authority for any cause deemed sufficient, to cancel and annul such letters 
and appoint other executors or adminstrators in the place of those 
removed. [L. 17, p. 655, § 52.] 


Power of court to remove executor or Change of residence to another state 
administrator. Ann. Cas. 1915, as disqualifying personal representa- 
284. . tive from acting. 3 Ann. Cas. 991. 

What effects removal of executor or Effect of insanity or mental incom- 
administrator. 8 A. L. R. 175. petency of executor or adminis- 


trator. 45 L. R. A. (N. 8.) 1073. 


$ 1423. Effect of Death of Executor. 

No executor of an executor shall, as such, be authorized to admin- 
ister upon the estate of the first testator, but on the death of the sole 
or surviving executor of any last will, letters of administration with the 
will annexed, on the estate of the first testator left unadministered, shall 
be issued. [L. 17, p. 655, §53.] 


§ 1424. Powers of Executor Associates Disqualified. 

When any of the executors named shall not qualify or having quali- 
fied shall become disqualified or be removed, the remaining executor or 
executors shall have the authority to perform every act and discharge 
every trust required by the will, and their acts shall be effectual for every 
purpose. [L. 17, p. 655, § 54.] 


§ 1425. Administrators With Will Annexed— Authority. 

Administrators with the will annexed shall have the same authority 
as the executor named in the will would have had, and their acts shall 
be as effectual for every purpose. [L. 17, p. 655, § 55.] 


§ 1426. Execution of Letters. 

Letters testamentary and of administration with the will annexed 
shall be signed by the clerk of the court, and under the seal of the court. 
and a copy of the will shall be attached to the letters. [L. 17, p. 655, 
§ 06.] 


§ 1427. Record and Certification of Letters. 

The clerk shall record, in a well-bound book kept for that purpose. 
all letters testamentary and of administration before they are delivered 
to the executors or administrators, and shall certify on such letters that 
they have been so recorded. [L. 17, p. 655, 8 57.] 


§ 1428. Copies as Evidence. 

Copies of such letters, or copies of the records thereof, certified by 
the clerk, and under the seal of the superior court, shall be received as 
evidence in any court in this state. [L. 17, p. 656, § 58.] 
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§ 1429. Form of Letters Testamentary. 


Letters testamentary to be issued to executors under the provisions 
of this chapter may be in the following form: 


State of Washington, County of ; 


PROBATE CODE. 1431 


In the superior court of the county of ——. 


Whereas, the last will of A B, deceased, was, on the day of 
A. D., , duly exhibited, proven, and recorded in our said superior 
court, a copy of which is hereto annexed; and whereas, it appears in and 
by said will that C D is appointed executor thereon, and, whereas, said 
C D has duly qualified, now, therefore, know all men by these presents, 
that we do hereby authorize the said C D to execute said will according 
to law. 

Witness my hand and the seal of said court this —— day of ——, 
A. D. 19—. [L. 17, p. 656, § 59.] 


§ 1430. Form With Will Annexed. 
Letters of administration with the will annexed shall be in substan- 
tially the same form as provided for letters testamentary. [L. 17, p. 656, 


§ 60.] 


§ 1431. Persons Entitled to Letters. 

Administration of the estate of the person dying intestate shall be 
granted to some one or more of the persons hereinafter mentioned, and 
they shall be respectively entitled in the following order: 

(1) The surviving husband or wife, or such person as he or she may 
request to have appointed. 

(2) The next of kin in the following order: 1, child or children; 2, 
father or mother; 3, brothers or sisters; 4, grandchildren. 

(3) One or more of the principal creditors. 

(4) If the persons so entitled shall neglect for more than forty days 
after the death of the intestate to present a petition for letters of admin- 
istration, or if there be no relatives or next of ‘kin or they waive their 
right, or if taere be no principal creditor or creditors, then the court 
may appoint any suitable person to administer such estate. [L. 17, 


p. 656, § 61.] 


112 Wash. 


Cited in 110 Wash. 632; 
200. 


Right to Appointment as Administrator: 
See Remington’s Digest, Ex. & Ad., §§ 8— 
12. In General: McLean v. Roller, 33 
Wash. 166, 73 Pac. 1123; State ex rel. 
Mann v. Superior Court, 52 Wash. 149, 
100 Pace. 198. 

See, also, Fellin’s Estate, In re, 108 
Wash. 626, 185 Pac. 604. 

§9. —— Heirs and Next of Kin: Stern 
v. Sill, 39 Wash. 557, 81 Pac. 1007; Hoss’ 
Estate, In re, 59 Wash. 360, 109 Pac. 1071. 

See, also, Utter's Estate, In re, 112 
Wash. 197, 191 Pac. 836. 

§ 10. Husband or Wife: Lawrence 
v. Bellingham Bay ete. R. Co., 4 Wash. 


837 


664, 30 Pac. 1099; Hill’s Estate, In re, 
6 Wash. 285, 33 Pac. 585; Puchser v. 
Buchser, 72 Wash. 675, 131 Pac. 193, 132 
Pac, 239. 

§ 11. Creditors: Sullivan’s Estate, 
In re, 25 Wash. 430, 65 Pac. 793; Farn- 
ham’s Estate, In re, 41 Wash. 570, 84 
Pac. 602; Hoss’ Estate, In re, 59 Wash. 
360, 109 Paec. 1071. 


§ 12. Nomination by Person En- 
titled to Administer: McLean v. Roller, 
33 Wash. 166, 73 Pac. 1123; Larson v. 
Stewart, 69 Wash, 223, 124 Pac. 382, Ann. 
Cas. 1914A, 1011. 

See, also, Utter’s Estate, In re, 112 
Wash. 197, 191 Pac. 836. 


Renunciation of Right to Administer: 
See Remington’s Digest, Ex. & Ad., § 14; 
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Hill’s Estate, In re, 6 Wash. 285, 33 Pac. 
585; Sullivan’s Estate, In re, 25 Wash. 
430, 65 Pac. 793; Sutton’s Estate, In re, 
81 Wash. 340, 71 Pac. 1012; McLean v. 
Roller, 33 Wash. 166, 73 Pac. 1123. 


Operation and Effect of Appointment: 
See Remington’s Digest, Ex. & Ad., §§ 21, 
22; Scott v. McNeal, 5 Wash. 309, 31 
Pac. 873, 34 Am. St. Rep. 863; McKenna 
v. Cosgrove, 41 Wash. 332, 83 Pac. 24); 
Koloff v. Chicago, Mil. & P. S. R. Co., 
71 Wash. 543, 129 Pac. 398; Wagner v. 
Alderson, 91 Wash. 157, 157 Pac. 476. 


§ 1432. Application for Letters. 


PROBATE LAW AND PROCEDURE. 


[TITLE X 


Selection of administrator from 
among member3 of class equally 
entitled. 1 A. L. R. 1245. 


Right of person entitled to admin- 
ister estate to nominate an admin- 
istrator to the exclusion of the 
person next entitled to appoint- ` 
ment. 17 Ann. Cas. 948; Ann. Cas, 
1914A, 1014; 22 L. B. A. (N. 8.) 
1161. 

Who is creditor entitled to letters of 
administration. Ann. Cas. 19154, 
55. 


Application for letters of administration shall be made by petition in 


writing, signed and verified by the applicant or his attorney, and filed 
with the court, which petition shall set forth the facts essential to giving 
the court jurisdiction of the case, and state, if known, the names, ages 
and residence of the heirs of the deceased and that the deceased died 


without a will. 


Cited in 112 Wash. 199. 


Application: See Remington’s Digest, 
Ex. & Ad., §§16—19. Petition in Gen- 
eral: McLean v. Roller, 33 Wash. 166, 73 
Pac. 1123; Stern v. Sill, 39 Wash. 557, 81 
Pac. 1007; Wilkie v. Bailey, 74 Wash. 
241, 133 Pac. 388. 

An administrator, upon final distribu- 
tion must, under this section, furnish the 
names and places of residence of the 
heirs to the best of his ability; and hence 
may allege that certain claimants are not 
heirs, especially when he is personally 


§ 1433. Notice of Hearing. 


[L. 17, p. 657, § 62.] 


interested in the estate: State ex rel. 
— v. Clifford, 78 Wash. 555, 139 Pac. 

50. 

8 17. — Allegation of Residence: 
Scott v. McNeal, 5 Wash. 309, 31 Pac. 
873, 34 Am. St. Rep. 863. 

8 18. — Verification: McCoy v. Ayres, 
2 W. T. 203, 2 Pac. 273. 


8 19. Review: State ex rel. Rich- 
ardson v. Superior Court, 28 Wash. 677, 
69 Pac. 375; Sutton's Estate, In re, 31 
Wash. 340, 71 Pac. 1012; Farnham's Es- 


tate, In re, 41 Wash. 570, 84 Pac. 602. 


When a petition for letters of administration or for letters of admin- 


istration with the will annexed shall be filed, the clerk must give notice 
thereof, by causing notices to be posted in at least three public places in 
the county, one of which must be at the place where the court is held, 
containing the name of the decedent, the name of the applicant and the 
time at which the petition will be heard. Such notice shall be given at 
least ten days before the time fixed for such hearing, and the clerk shall 
have authority to fix the time of such hearing: Provided, however, no 
notice of hearing need be given or posted if the petition be presented 
by or on behalf of the surviving husband or wife, and on the presenta- 
tion of such petition by or on behalf of the surviving husband or wife, 
the court may at once make appointment and cause letters of administra- 
tion to be issued: Provided, further, that if there be a surviving spouse 
and the petition is presented by anyone other than the surviving spouse 
prior to forty days after the death of the intestate, notice to such surviv- 
ing spouse shall be given as hereinbefore provided. [L. 17, p. 657, § 63.] 


davit does not specifically point out the 
places of such posting: Scott v. McNeal, 
5 Wash. 309, 31 Pac. 873, 34 Am. St. 
Rep. 863. 


Proof of the posting of notices of the 
administration of an estate is sufficient 
where the person posting the samc makes 
affidavit that the notices have been posted 
in three public places, although tho aff- 


838 


Cap, III] PROBATE CODE. | 1436 


§ 1434. Special Notice to Heirs, Legatees or Devisees. 


At any time after the issuance of letters testamentary or of administra- 
tion upon the estate of any decedent, any person interested in said estate 
as heir, devisee or legatee, or attorney for such heir, devisee or legatee, 
may serve upon the executor or administrator (or upon the attorney for 
such executor or administrator) and file with the clerk of the court wherein 
the administration of such estate is pending, a written request stating 
that he desires special notice of any or all of the following named matters, 
steps or proceedings in the administration of said estate, to wit: 

(1) Filing of petitions for sales, leases or mortgages of any property 
of the estate. 

(2) Filing of accounts. 

(3) Filing of petitions for distribution. 

(4) Petitions by the executor or administrator for family allowances 
and homesteads. 

Such request shall state the postoffice address of such heir, devisee 
or legatee, or his attorney, and thereafter a brief notice of the filing of 
any of such petitions or accounts, except petitions for sale of perishable 
property, or other personal property which will incur expense or loss 
by keeping, shall be addressed to such heir, devisee or legatee, or his 
attorney, at his stated postoffice address, and deposited in the United States 
postoffice, with the postage thereon prepaid, at least five days before the 
hearing on such petition or account; or personal service of such notices 
may be made on such heir, devisee or legatee, or attorney, not less than 
five days before such hearing, and such personal service shall be equivalent 
to such deposit in the postoffice, and proof of mailing or of personal 
service must be filed with the clerk before the hearing of such petition or 
account. If upon the hearing it shall appear to the satisfaction of the 
court that the said notice has been regularly given, the court shall so find 
in its order or judgment, and such judgment shall be final and conclusive. 
[L. 17, p. 657, § 64.] 


Cited in 108 Wash. 327. 


§ 1435. Form of Letters of Administration. 


Letters of administration shall be signed by the clerk, and be under 
the seal of the court, and may be substantially in the following form: 


State of Washington, County of 


Whereas, A. B., late of on or about the day of A. D., —— 
died intestate, leaving at the time of his death, property in this state 
subject to administration: Now, therefore, know all men by these presents, 
that we do hereby appoint —— administrator upon said estate, and whereas 
said administrator has duly qualified, hereby authorize him to administer 
the same according to law. 

Witness my hand and the seal of said court this 
A. D., 19—. [L. 17, p. 658, § 65.] 


§ 1436. Oath. 


Before letters testamentary or of administration are issued to fhe 
executor or administrator, he must take and subscribe an oath, before 
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some person authorized to administer oaths, that he will perform, according 
to law, the duties of his trust as executor or administrator, which oath 
must be recorded. [L. 17, p. 659, § 66.] 


§ 1437. Bond—Increase or Reduction. 


Every person to whom letters testamentary or of administration are 
directed to issue must, before receiving them, execute a bond to the state 
of Washington, except as hereinafter provided, with such surety, or 
sureties, as the court may judge sufficient, which bond shall be in a sum 
to be fixed by the court, and which bond must be conditioned. that the 
executor or administrator shall faithfully execute the duties of the trust 
according to the law, and such bond shall be approved by the court. The 
court may at any time and for any reason require the executor or adminis- 
trator to give additional bonds, the same to be conditioned and to be ap- 
proved as above provided: Provided, the court may allow a reduction of 
the bond upon proper showing. [L. 17, p. 659, § 67.] 


LIABILITIES ON ADMINISTRATION in which he was appointed. Ann, 
BONDS: See Remington’s Digest, Ex. & Cas. 1913B, 348; 35 L. B. A. (N. 8.) 
Ad., 8 175. Actions, Leave of Court: 334. 

Bartels v. Grove, 4 Wash. 632, 30 Pac. Effect of unauthorized provisions in 
679. bond of personal representative. 
Right to bring suit on bond of ad- L. R. A. 1917B, 990. 


ministrator in state other than that 


§ 1438. Sureties—Citation and Examination—Costs. 


Before the judge approves any bond required under this chapter, and 
after its approval, he may, of his own motion, or upon the motion of any 
person interested in the estate, supported by affidavit that the sureties, 
or some one or more of them, are not worth as much as they have justified 
to, order a citation to issue, requiring such sureties to appear before him 
at a designated time and place, to be examined touching their property 
and its value; and the judge must, at the same time, cause notice to be 
issued to the executor or administrator, requiring his appearance on the 
return of the citation, and on its return he may examine the sureties and 
such witnesses as may be produced touching the property of the sureties 
and its value; and if upon such examination he is satisfied that the bond 
is insufficient he must require sufficient additional security. If the bond 
and sureties are found by the court to be sufficient, the costs incident to 
such hearing shall be taxed against the party instituting such hearing. 
As a part of such costs the sureties appearing shall be allowed such fees 
and mileage as witnesses are allowed in civil proceedings: Provided, that 
when the citation herein referred to is issued on the motion of the court, 
no costs shall be imposed. [L. 17, p. 659, 8 68.] 


§ 1439. Waiver of Bond by Will. 

When it is expressly provided in the will that no bonds shall be 
required of the executor, letters testamentary may issue and sale of real 
estate be made and confirmed without any bond, unless the court for good 
cause requires one to be executed; but the executor may at any time after- 
wards, if it appear from any cause necessary or proper, be required to 
file a bond, as in other cases. [L. 17, p. 660, § 69.] 
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9 1440. Additional Bond. 


Any person interested may at any time by verified petition to the 
court, or otherwise, complain of the sufficieney of any bond or sureties 
thereon, and the court may upon such petition, or upon its own motion, 
and with or without hearing upon the matter, require the executor or 
administrator to give a new, or additional bond, or bonds, and in all such 
matters the court may act in its discretion and make such orders and 
citations as to it may seem right and proper in the premises. [L. 17, 
p. 660, § 70.] 


§ 1441. Sureties—Persons Excluded. 


No judge of the superior court, no sheriff, clerk of a court, or deputy 
of either, and no attorney at law shall be taken as surety on any bond re- 
quired to be taken in any proceeding in probate. [L. 17, p. 660, § 71.] 


§ 1442. Record of Bonds. 

The clerk shall record in a book kept for that purpose all bonds given 
by executors and administrators, and preserve the originals in regular 
file. [L. 17, p. 660, § 72.] 


§ 1443. Defective Bonds—Successive Recoveries. 

No bond required under the provisions of this chapter, and intended 
as such bond, shall be void for want of form, recital or condition; nor 
shall the principal or surety on such account be discharged, but all the 
parties thereto shall be held and bound to the full extent contemplated 
by the law requiring the same, to the amount specified in such bond. In 
all actions on such defective bond the plaintiff may state its legal effect 
in the same manner as though it were a perfect bond. The bond shall not 
be void upon the first recovery, but may be sued and recovered upon, 
from time to time, by any person aggrieved in his own name, until the 
whole penalty is exhausted. [L. 17, p. 660, § 73.] 


Leave of court as prerequisite to action on bond of executor or administrator. 
2 A. L. R. 563. 


§ 1444. Revocation of Letters— Citation and Hearing. 

Whenever the court has reason to believe that any executor or ad- 
ministrator has wasted, embezzled, or mismanaged, or is about to waste, 
or embezzle the property of the estate committed to his charge, or has 
committed, or is about to commit a fraud upon the estate, or is incompétent 
to act, or is permanently removed from the state, or has wrongfully neg- 
lected the estate, or has neglected to perform any acts as such executor 
or administrator, or for any other cause or reason which to the court ap- 
pears necessary, it shall have power and authority, after citation and hear- 
ing to revoke such letters. The manner of the citation and of the service 
of the same and of the time of hearing shall be wholly in the discretion 
of the court, and if the court for any such reasons revokes such letters 
the powers of such executor or administrator shall at once cease, and it 
shall be the duty of the court to immediately appoint some other executor 
or administrator, as in this act provided. [L. 17, p. 661. § 74.] 


REVOCATION OF LETTERS: See Hazelton v. Bogardus, 8 Wash. 102, 35 
Remington’s Digest, Ex. & Ad., §§ 23—28. Pac. 602. 
Termination of Authority in General: 
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§ 24. Revocation of Letters: State ex 
rel. Richardson v. Superior Court, 28 
Wash. 677, 69 Pac. 375; Murphy v. 
Murphy, 42 Wash. 142, 84 Pac. 646. 


§ 25. Resignation and Discharge: State 
ex rel. Reser v. Superior Court, 13 Wash. 
25, 42 Pac. 630. 


§ 26. Removal—Grounds: Hill's Estate, 
In re, 6 Wash. 285, 33 Pac. 585; Die- 
trich’s Estate, In re, 39 Wash. 520, 8l 
Pac. 1061; Hooper's Estate, In re, 76 
Wash. 72, 135 Pac. 813. 


See, also, Fick’s Estate, In re, 111 
Wash. 318, 190 Pac. 1008. 


§ 1445. Hearings in Chambers. 


PROBATE LAW AND PROCEDURD. 


[TITLE X 


§ 27. Proceedings: Dietrich’s Es- 
tate, In re, 39 Wash. 520, 81 Pae. 1061. 

An application to revoke letters of ad- 
ministration and appoint the applicant 
must be made on notice, although the 
statute does not clearly so provide: Fel- 
lin’s Estate, In re, 108 Wash. 626, 185 
Pac. 604. 


§ 28. Review: State ex rel. Rich- 
ardson v. Superior Court, 28 Wash. 677, 
69 Pac. 375. 


Revocation of letters of administra- 
tion upon discovery of will. 49 
L. R. A. (N. S8.) 894; 9 Ann, Cas. 
962; Ann. Cas. 1917B, 1128. 


The applications and acts authorized by the foregoing section in this 
chapter may be heard and determined in court or at chambers. All orders 
made therein must be entered upon the minutes of the court. [L. 17, 


p. 661, § 75.] 


§ 1446. Powers of Remaining Executors, 
If there be more than one executor or administrator of an estate, and 


the letters to part of them be revoked or surrendered, or a part die or in 
any way become disqualified, those who remain shall perform all the duties 
required by law. [L. 17, p. 661, § 76.] 


§ 1447. Administrator de Bonis Non. 


If the executor or administrator of an estate shall die, resign, or the 
letters be revoked before the settlement of the estate, letters of admin- 
istration of the goods remaining unadministered shall be granted to those 
to whom administration would have been granted if the original letters 
had not been obtained, or the person obtaining them had renounced ad- 
ministration, and the administrator de bonis non shall perform the like 
duties and incur the like liabilities as the former executors or administra- 
tors. [L. 717, p. 661, § 77.] 


Administrators de Bonis Non: See Rem- 
ington's Digest, Ex. & Ad., 8 46; Griffin 
v. Warburton, 23 Wash. 231, 62 Pac. 
765; Denton v. Schneider, 80 Wash. 506, 
142 Pac. 9; Griffith v. James, 91 Wash. 
607, 158 Pac. 251. 

Where an administrator de bonis non 
completes the administration commenced 
by a deceased executrix and Ł&lso ad- 
ministers her estate, the statutory fees 
or commissions on final accounting should 
be prorated between the two estates, and 
he should not receive commissions on the 
value of household goods that did not 
come into his possession, nor upon the 
interest of the deceased executrix in cor- 
porate stock that was never freed from 
the debts of the estate or distributed: 
Johnston’s Estate, In re, 107 Wash. 25, 
181 Pac. 209. 

An administrator de bonis non is not 


responsible on his final accounting for the 
amount of an unexplained penciled mem- 
orandum “money $631.49” in the in- 
ventory, which was a duplicate of the 
inventory theretofore filed, the only fair 
inference from the record being that it 
was money realized from the other prop- 
erty inventoried: Johnston's Estate, In 
re, 107 Wash. 25, 181 Pac. 209. 


Right of administrator with will an- 
nexed to execute power conferred 
on testamentary executor. 16 Ann. 
Cas. 329, 29 L. R. A. (N. S.) 364; 40 
L. R. A. (N. 8.) 208; 50 L. R. A. 
(N. 8.) 609. 


Appointment of administrator de 
bonis non after ſinal settlement of 
estate. 5 Ann. Cas. 497. 


What assets pass to administrator de 
bonis non. 40 L. R. A. 33. 
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§ 1448. Accounting on Death or Resignation. 

If any executor or administrator resign, or his letters be revoked, or 
he die, he or his representatives shall account for, pay, and deliver to his 
successor or to the surviving or remaining executors or administrators, 
all money and property of every kind, and all rights, credits, deeds, evi- 
dences of debt, and papers of every kind, of the deceased, at such time 
and in such manner as the court shall order on final settlement with such 
executor or administrator or his legal representatives. [L. 17, p. 662, 
§ 78. ] 


§ 1449. Delinquent Executors—Proceedings Against. 

The succeeding administrator, or remaining executor or administrator, 
may proceed by law against any delinquent former executor or adminis- 
trator, or his personal representatives, or the sureties of either, or against 
any other person possessed of any part of the estate. [L. 17, p. 662, § 79.] 


§ 1450. Limitation on Action Against Sureties. 

All actions against sureties shall be commenced within six years after 
the revocation or surrender of letters of administration or death of the 
principal. [L. 17, p. 662, § 80.] 


X. 
SPECIAL ADMINISTRATORS. 


§ 1451. Appointment of Special Administrator. 


When, by reason of an action concerning the proof of a will, or from 
any other cause, there shall be a delay in granting letters testamentary 
or of administration, the judge may, in his discretion, appoint a special 
administrator (other than one of the parties) to collect and preserve the 
effects of the deceased; and in case of an appeal from the decree appoint- 
ing such special administrator, he shall, nevertheless, proceed in the ex- 
ecution of his trust until he shall be otherwise ordered by the appel- 
late court. [L. 17, p. 662, § 81. 


Under a section authorizing the ap- within the meaning of the statute: Hart- 
pointment of a special administrator other ley v. Lord, 38 Wash. 432, 80 Pac. 554. 


than one of the parties, the executor of Appointment and powers of admin- 

the will is disqualified, being a “party” istrators pendente lite. 6 Ann. 
Cas. 263. 

§ 1452. Bond. 


Every such administrator shall, before entering on the duties of his 
trust, give bond, with sufficient surety or sureties, in such sum as the 
judge shall order, payable to the state of Washington, with condition as 
required of an executor or in other cases of administration. [L. 17, 


p. 663, § 82. ] 


§ 1453. Powers and Duties. 

Such special administrator shall collect all the goods, chattels, and 
debts of the deceased, and preserve the same for the executor or admin- 
istrator who shali thereafter be appointed; and for that purpose may com- 
mence and maintain suits as an administrator, and may also sell such 
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perishable and other goods as the court shall order sold, and make family 
allowances under the order of the court, and he shall be allowed such 
compensation for his services as the said court shall deem reasonable. 
[L. 17, p. 663, § 83.] 


§ 1454. Succession by Executor or Administrator. 

Upon granting letters testamentary or of administration the power 
of the special administrator shall cease, and he shall forthwith deliver to 
the executor or administrator all the goods, chattels, money and effects 
of the deceased in his hands, and the executor or administrator may be 
admitted to prosecute any suit commenced by the special administrator, 
in like manner as an administrator de bonis non is authorized to prosecute 


a suit commenced by a former executor or administrator. [L. 17, p. 663, 
§ 84. ] 


51455. Nonliability to Creditors. 


Such special administrator shall not be liable to an action by any 
ereditor of the deceased, and the time for limitation of all suits against 
the estate shall begin to run from the time of granting letters testamentary 
or of administration in the usual form, in like manner as if such special 
administration had not been granted. [L. 17, p. 663, § 85.] 


8 1456. Rendition of Account. 


The special administrator shall also render an account, under oath, 
of his proceedings, in like manner as other administrators are required 
to do. [L. 17, p. 663, § 86.] 


XI. 
QUALIFICATIONS OF EXECUTORS AND ADMINISTRATORS. 


§ 1457. Qualifications— Persons Disqualified. 


The following persons are not qualified to act as executors or admin- 
istrators. Corporations, nonresidents_of this state, minors, persons of 
unsound mind, or who have been convicted of any felony or of a misde- 
meanor involving moral turpitude: Provided, that trust companies reg- 
ularly organized under the laws of this state and national banks when 
authorized so to do may act as administrators or guardians of the estate 
of minors or other incompetents upon petition of any person having a 
preference right to such appointment and may act as executors or 
guardians when so appointed by will. But no trust company or national 
bank shall be entitled to qualify as such executor or guardian under any 
will hereafter drawn by it, or its agents or employees, and no salaried at- 
torney of any such company shall be allowed any attorney fee for pro- 
bating any such will, or in relation to the administration or settlement 
of any such estate, and no part of any attorney fee shall inure, directly 
or indirectly, to the benefit of any trust company or national bank. And 
when any person to whom letters testamentary or of administration have 
been issued becomes disqualified to act because of leaving the state, be- 
coming of unsound mind, or being convicted of any crime or misdemeanor 
involving moral turpitude, the court having Jurisdiction shall revoke his 
or her letters. Provided, a person named as exccutor in any last will and 
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testament may be appointed to act as such executor whether he be a 
resident of this state or not: Provided further, that such nonresident ex- 
ecutor shall file a bond to be approved by the court and appoint an agent 
or attorney in the county where such estate is being probated, upon whom 
service of all papers may be made; such appointment to be in writing and 
filed by the clerk with other papers of such estate. [L. 17, p. 663, § 87.] 

Cited in 112 Wash. 200. came to this state on learning of his 

Qualifications of Administrator: See brother's death, and had resided here but 


Remington’s Digest, Ex. & Ad., $13; five days when he filed his application: 
Smith’s Estate, In re, 4 Wash. 702, 30 Fellin’s Estate, In re, 108 Wash. 626, 185 


Pac. 1059, 17 L. R. A. 573; Meikle v. Pac. 604. 

Cloquet, 44 Wash. 513, 87 Pac. 841. Right of nonresident to cect as ad- 
A finding that a brother was not en- ministrator. 3 Ann. Cas, 988; Ann. 

titled to administer an estate because he Cas, 1912A, 747; 1 L. R. A. (N. 8.) 

was a nonresident is sustained, where he 341. 


XII. 
PARTNERSHIPS. 


§ 1458. Partnership Property Inventory — Rights of Surviving Partner. 


The executor or administrator of the estate of a deceased person who 
was a member of a copartnership, shall include in the inventory, in a sep- 
arate schedule, the whole of the property of such copartnership; and the 
appraisers shall estimate the value thereof and also the value of such 
deceased person’s individual interest in the partnership property. 

The whole of the partnership property shall be administered by such 
executor or administrator, unless the surviving partner shall within five 
days from the filing of the inventory, or such further time as the court 
may allow, apply for the administration thereof. If he so apply, he shall 
be entitled to administer the partnership property if the court find him 
to be qualified. If letters of administration be issued to such partner, 
he shall give such bond as the court may require. He shall be denominated 
the administrator of the partnership and shall give such notice to the 
partnership creditors as general administrators are required to give and 
shall settle the partnership estate in the same manner as is or shall be 
provided for the settlement of estates of deceased persons except he shall 
account to the general executor or administrator for the interest of the 
deceased in the partnership property. [L. 17, p. 664, 8 88.] | 


This section merely fixes a limit within 
which the application may be made and 
does not prohibit consideration of an ap- 
plication made before the filing of the 
inventory: State ex rel. Keesal v. Su- 
perior Court, 76 Wash. 291, 136 Pac. 147. 

The right of partnership creditors to 
enforee their claims against surviving 
partners being postponed under this ‘sec- 
tion, until after the settlement of the 
deceased partner’s estate, the running of 
the statute of limitations against such 
claims would be suspended during such 
period: Brigham-Hopkins Co. v. Gross, 
90 Wash, 218, 54 Pac. 1127; Brigham- 
Hopkins Co. v. Gross, 30 Wesh. 277, 70 
Pac. 480. 

Rights and Liabilities of Surviving 
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Partner: See Remington’s Digest, Part- 
ners, §§ 74—77; Barlow v. Coggan, 1 
W. T. 257; Dyer v. Morse, 10 Wash. 492, 
39 Pac. 138, 28 L. R. A. 89; Alfstad’s 
Estate, In re, 27 Wash. 175, 67 Pac. 593; 
State ex rel. Bogey v. Neal, 29 Wash. 
391, 69 Pac. 1103; State ex rel. Keasal v. 
S Court, 76 Wash. 291, 136 Pac. 


When the remedy by appeal is in- 
adequate and certiorari lies to review 
an order refusing to appoint an admin- 
istrator of partnership property: State ex 
rel. Keasal v. Superior Court, 76 Wash. 
291, 136 Pac. 147. 


Right of heir in partnership realty on 
death of partner as against per- 
sonal representative of latter. 


1459 PROBATE LAW AND PROCEDURE. [Tits X 


Ann. Oas. 1912D, 1207; 27 L. R. A. Rights of surviving members and of 
352. estate of deceased member of law 
Power of personal representative of firm in respect to business unfin- 
deceased partner to carry on busi- ished at time of latter’s death. 5 
ness. 40 L. R. A. (N. 8.) 201. A. L. R. 1290; 1 Ann. Oas. 401; 66 
Rights of executor or administrator L. R. A. 821. 
of deceased partner as to partner- Power of surviving partner to dispose 
ship real estate. 27 L. R. A. 340; of goodwill of business. 5 A. L. 
28 L. R. A. 99, 105, 136. R. 1183. 


§ 1459. Purchase of Interest by Survivor — Protection Against Liabilities. 


The surviving partner, whether he be administrator or not, shall have 
the right at any time to petition the court to purchase the interests of 
such deceased in any or all of the personal property of the partnership. 
Upon such petition being presented it shall be the duty of the court, in such 
manner as it may see fit, to learn and by order to fix the value of the in- 
terest of the deceased over and above all partnership debts and obligations, 
in such partnership personal property, and the terms and conditions upon 
which such surviving partner may purchase, and thereafter such sur- 
viving partner shall have the preference right for such length of time as 
the court may fix, to purchase the interest of such deceased partner at the 
price and upon the terms and conditions fixed by the court. 

It shall be the duty of the court to make such orders as it may deem 
proper or necessary to protect the estate of the deceased against any 
liability for partnership debts or obligations. [L. 17, p. 665, § 89.] 


§ 1460. Survivor to Operate Business. 

The court shall have authority, in instances where it is deemed ad- 
visable, to authorize the administrator of the partnership property to con- 
tinue to operate any going business pending the settlement of the partner- 
ship estate or the purchase by the surviving partner of the interest of the 
deceased partner. [L. 17, p. 666, § 90.] 


§ 1461. Survivor Failing to Act. 


In case the surviving partner is not appointed administrator of the 
partnership property, the administration thereof shall devolve upon the 
executor or administrator and the court shall have power to require the 
surviving partner to deliver the partnership property and evidences 
thereof to the administrator or executor. [L. 17, p. 666, § 91.] 


XIII. 
SETTLEMENT OF Estates WITHOUT ADMINISTRATION. 


§ 1462. Settlement Without Court Intervention—Order of Distribution— 
Mismanagement—Citation. 

In all cases where it is provided in the last will and testament of the 
deceased that the estate shall be settled in a manner provided in such last 
will and testament, and that such estate shall he settled without the inter- 
vention of any court or courts, and where it duly appears to the court. by 
the inventory filed, and other proof, that the estate is fully solvent, which 
fact may be established by an order of the court on the filing of the in- 
ventory, it shall not be necessary to take out letters testamentary or of 
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administration, except to admit the will to probate and to file a true in- 
ventory of all the property of such estate and give notice to creditors and 
to the state board or person having charge of the collection of inheritance 
tax, in the manner required by existing laws. After the probate of any such 
will and the filing of such inventory all such estates may be managed and 
settled without the intervention of the court, 1f the last will and testament 
shall so provide. But when the estate is ready to be closed the court, 
upon application, shall have authority and it shall be its duty, to make and 
cause to be entered a decree finding and adjudging that all debts have been 
paid, finding and adjudging also the heirs and those entitled to take under 
the will and distributing the property to the persons entitled to the same, 
such decree to be made after notice given as provided for like decrees 
in the estates of persons dying intestate: Provided, however, in all cases, 
if the party named in such will as executor shall decline to execute the trust 
or shall die or be otherwise disabled for any cause from acting as such 
executor, then letters testamentary or of administration shall issue and the 
estate be settled: as in other cases: And provided further, if the person 
named in the will shall fail to execute the trust faithfully and to take 
care and promote the interest of all parties, then, upon petition of a cred- 
itor of such estate, or of any of the heirs, or of any person on behalf of 
any minor heir, it shall be the duty of the court to cite such person 
having the management of such estate to appear before such court, and 
if, upon hearing of such petition it shall appear that -the trust in such 
will is not faithfully discharged, and that the parties interested, or any 
of them have been or are about to be damaged by such actual doings of 
the executor, then, in the discretion of the court, administration may be 
had and required as is now required in the administration of estates, 
and in all such cases the costs of the citation and hearing shall be charged 
against the party failing and neglecting to execute the trust as required 
in such will. [L. 717, p. 666, § 92.] 


Cited in 102 Wash. 263; 106 Wash. intervention will governs every case in 


580; 107 Wash. 89. 


Withdrawing Estate from Administra- 
. tion: See Remington’s Digest, Ex. & Ad., 
& 3; Newport v. Newport, 5 Wash. 114, 
31 Pac. 428; Miller v. Borst, 11 Wash. 
260, 39 Pac. 662; State ex rel. Cox v. 
Superior Court, 21 Wash. 575, 59 Pac. 
483; Boyer v. Robinson, 26 Wash. 117, 66 
Pac. 119; MacDonald’s Estate, In re, 29 
Wash, 422, 69 Pac. 1111; State ex rel. 
Phinney v. Superior Court, 21 Wash. 156, 
57 Pac. 337; Bayer v. Bayer, 83 Wash. 
430, 145 Pac. 433. 

Where trustees of the property of 
an estate, inatead of executors, have 
been appointed by a will, the probate 
court has no jurisdiction of the questions 
involving the management of the estate, 
but the same are cognizable in equity: 
Seattle v. McDonald, 26 Wash. 98, 66 
Pac. 145; Moore v. Kirkman, 19 Wash. 
605, 54 Pac. 24; McDonald’s Estate, In 
re, 29 Wash, 422, 69 Pac. 1111; Smith 
v. Smith, 15 Wash. 239, 46 Pac. 249. 


This section making provision for a 
final accounting by trustees under a non- 


which the trust was not fully executed 
prior to the time the act took effect, not- 
withstanding Rem. Code, section 1444, 
provided for no such accounting: Cor- 
nett's Estate, In re, 102 Wash. 254, 173 
Pac. 44. 


The will is not a “nonintervention” 
will unless the intention to disbense with 
administration be shown by express words 
or necessary implication: Skufeldt v. 
Hughes, 55 Wash. 246, 104 Pac. 253. 


Creditors of estates under noninter- 
vention wills must present claims, in view 
of this section, requiring such executors 
to give notice to ereditors and to pay 
claims within one year thereafter, and 
Id., p. 673, § 107, requiring every executor 
to give notice to creditors to present 
claims within six months, and barring all 
claims not 30 presented: First Security & 
Loan Co. v. Englehart, 107 Wash. 86, 181 
Pec. 13. 

The nonintervention will law does not 
relate merely to the procedure, but vests 
the title in the executors, as trustees (ir- 
respective of the terms used, and iude- 
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pendent of any participation of the court, 
except in the case of mismanagement), 
and hence the Law of 1897, chapter 98, 
section 2, requiring any such executor to 
file an inventory within thirty days and 
ge a for the settlement of the estate 

y the court if it is insolvent, is uncon- 
stitutional as impairing vested rights: 
State ex rel. Phinney v. Superior Court, 
21 Wash. 186, 57 Pac. 337. 

This section has no application to the 
proceeds or avails of life insurance made 
payable to the deceased’s estate, executors 
or administrators; in view of the later 
act, section 569, exempting the proceeds 
of life insurance policies from all liabil- 
ity for any debt: German-Amer. State 
Bank v. Godman, §3 Wash. 231, 145 Pace. 
221. 


The presentation of a claim to the 
court is not a condition precedent to an 
action against executors under a nonin- 
tervention will, in view of Rem. Code, 
$ 1444, and this, notwithstanding the pro- 
viso to the section to the effect that all 
claims must be paid within one year 
after notice to creditors: Schubach v. 
Redelsheimer, 92 Wash. 124, 158 Pac. 
739. 


PROBATE LAW AND PROCEDURE. 


[TITLE X 


Insufficient Grounds for Removal of 
Trustees: Hooper’s Estate, In re, 76 
Wash. 72, 135 Pac. 813. 


The superior court has jurisdiction to 
entertain an application by the executor 
for an order of distribution of the estate 
which was in effect a construction of the 
will and within its general jurisdiction, 
in view of a trustee’s right to maintain 
an action for directions, and the power 
of the court to direct and control trusts: 
Bayer v. Bayer, 83 Wash. 430, 145 Pac. 
433. 


Power to Convey Real Estate Without 
Order of Court: See Fulmer v. Gable, 73 
Wash. 684, 132 Pac. 641. : 


Under Rem. Code, § 1448, creditors 
must present their claims to the executor 
of a nonintervention will within one year 
after publication of notice to creditors, as 
in other cases, or they will be barred: 
Foley v. McDonnell, 48 Wash. 272, 93 
Pac. 321. 


When a complaint for partition against 
an executrix of a nonintervention will 
is insufficient as a claim for equitable 
relief, under this section: Bishop vV. 
Locke, 92 Wash. 90, 158 Pac. 997. 


§ 1463. Powers of Nonintervention Executors. : 


Executors acting under wills such as are mentioned in the last pre- 


ceding section shall have power, after the filing of an inventory of the 
estate, if the said estate has been adjudged solvent, to mortgage, lease, 
sell and convey the real and personal property of the testator without 
an order of the court for that purpose and without notice, approval or 
confirmation, and in all other respects administer and settle the estate 
without the intervention of the court. [L. 17, p. 667, § 93.] 


§ 1464, Right to Possession and Management. 

Every executor or administrator shall, after having qualified, by 
giving bond as hereinbefore provided, have a right to the immediate pos- 
session of all the real as well as personal estate of the deceased, and may 
receive the rents and profits of the real estate until the estate shall be 
settled or delivered over, by order of the court, to the heirs or devisees, 
and shall keep in tenantable repair all houses, buildings and fixtures 
thereon, which are under his control. IL. 17, p. 667, § 94.] 


XLV. 
THE INVENTORY AND EFFECTS OF DECEASED PERSONS. 


§ 1465. Inventory of Estate—Appraisement. 


Every executor or administrator shall make and return, upon oath, 
into the court, within one month after his appointment, a true inventory 
of all of the property of the estate which shall have come into his hands, 
and within thirty days after filing such inventory he shall make appli- 
eation to the court to appoint three disinterested persons to appraise the 
property so inventoried, and it shall be the duty of the court to appoint 
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such appraisers. Such appraisers shall receive as compensation for their 
services each the sum of three dollars ($3) per day and mileage. If any part 
of the estate shall be in another county than that in which letters are 
issued, appraisers residing in such county may be appointed by the court 
having jurisdiction of the case, or, if most advisable, the same appraisers 
may act: Provided, that the court may appoint persons to appraise the 
estate at the time or any time after the appointment of the adminis- 
trator: And provided further, that where it 1s shown by the filing of 
such inventory, or other proof, to the satisfaction of the court, that the 
whole estate consists of personal property of less value than two hundred 
and fifty dollars ($250) exclusive of moneys, drafts, checks, bonds, or 
other securities of fixed value, an appraisement may be dispensed with in 
the discretion of the court. [L. 19, p. 51, §S 1. Cf. L. 17, p. 668, § 95.) 


ASSETS, APPRAISAL AND INVEN- Inventory: Ackerson v. Orchard, 7 Wash. 
TORY: See Remington’s Digest, EX. & 377, 34 Pac. 1106, 35 Pac. 605. 
Ad., §§ 30—36. Interests in Public Lands: § 35. Operation and Effect: Hor- 
Burch v. McDaniel, 2 W. T. 58, 3 Pac. ton v. Barto, 17 Wash. 675, 50 Pac, 587; 
586; Towner v. Rodegcb, 33 Wash. 153, Smith's Estate, In re, 18 Wash. 129, 
74 Pae. 50, 99 Am. St. Rep. 936. 51 Pac. 348; Filley v. Murphy, 30 Wash. 
§31. Property Held in Fiduciary I, 70 Pac. 107. 
Capacity: Smith v. Smith, 15 Wash. 239, § 36. Failure to Make: Ackcrson 
46 Pac. 249; Belt’s Estate, In re, 29 v. Orchard, 7 Wash. 377, 34 Pac. 1106, 
Wash. 535, 70 Pac. 74, 92 Am. St. Rep. 35 Pac. 605; Martin’s Estate, In re, 82 
916; Collins v. Denny Clay Co., 41 Wash. 226, 144 Pac. 42. 


Wash. 136, 82 Pac. 1012; Sponogle v. Right to appeal from order relating 
Sponogle, 86 Wash. 649, 151 Pac, 43. to inventory of deceased’s estate. 
§ 33. Additional or Supplemental Ann, Cas. 1913C, 860. 


8 1466. Oath and Duties of Appraisers. 


Before proceeding to the discharge of their duties the appraisers shall 
take and subscribe an oath, before any officer authorized to administer oaths, 
to be attached to the inventory, that they will honestly and impartially ap- 
praise the property which shall be exhibited to them, according to the best 
of their knowledge and ability; they shall proceed to estimate and appraise 
the property, and set down each article separately, with the value thereof 
in dollars and cents, in figures, opposite the respective articles: Provided, 
however, household articles need not be separately mentioned. The inven- 
tory shall contain all the estate of the deceased, real and personal, a state- 
ment of all credits, partnership and other interests, bonds, mortgages, 
notes, moneys, and other securities for the payment of money belonging 
to the deceased, specifying the name of the debtor in each security, the 
date, the sum originally payable, the indorsements thereon, if any, and 
their dates, and the sum which, in the judgment of the appraisers, may 
be collectible on each debt, interest or security. [L '17, p. 668, § 96.] 


§ 1467. Claims Against Personal Representatives. 


The naming of any person as executor in a will, or the appointment 
of any person as administrator, shall not operate as a discharge from any 
just claim which the testator or intestate had against the executor or 
administrator, but the claim shall be included in the inventory and the 
executor and administrator shall be liable to the same extent as he would 
have been had he not been appointed executor or administrator. [L. 17, 


p. 669, § 97.] 
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§ 1468. Discharge of Testator’s Debt a Specific Bequest. 

The discharge or bequest in a will of any debt or demand of the 
testator against any executor named in his will or against any person 
shall not be valid against the creditors of the deceased, but shall be con- 
strued as a specific bequest of such debt or demand, and the amount 
thereof shall be included in the inventory, and shall, if necessary, be 
applied in payment of his debts; if not necessary for that purpose, it 
shall be paid in the same manner and proportions as other specific lega- 
cies. [L. 17, p. 669, § 98.] 


§ 1469. Failure to Return Inventory —Revocation of Letters. 


If any executor or administrator shall neglect or refuse to return the 
inventory within the period prescribed, or within such further time, not 
exceeding three months, as the court may allow, the court may revoke 
the letters testamentary or of administration; and the executor or admin- 
istrator shall be liable on his bond to any party interested for the injurv 
sustained by the estate through his neglect. [L. 17, p. 669, § 99.] 


This section is directory instead of executor to comply rests in its sound 
mandatory, and the authority of the court legal discretion: Clancy v. McElroy, 30 
to remove in case of a failure of the Wash. 567, 70 Pac. 1095. ° 


§ 1470. Additional Inventory—Further Assets. 


Whenever property not mentioned in any inventory shall come to the 
knowledge and possession of the executor or administrator, he shall cause 
the same to be appraised in the manner prescribed in this act, and an 
additional inventory to be returned, subscribed and sworn to as is pro- 
vided in this act, as soon as practicable after the discovery thereof, and 
the making of such inventory may be enforced, after notice, by attach- 
ment to which may be added the revocation of the letters. [L. 17, 
p. 669, § 100.] 


§ 1471. Liability for Embezzlement. 

If any person, before the granting of letters testamentary or of 
administration, shall embezzle or alienate any of the moneys, goods, chat- 
tels, or effects of any deceased person, he shall stand chargeable, and be 
liable to the executor or administrator of the estate, in the value of the 
property so embezzled or alienated, together with any damage occasioned 
thereby, to be recovered for the benefit of the estate. [L. 17, p. 670, 
$ 101.] 


One innocently coming into the posses- Code, § 1460, superseded by this section: 
sion of property under claim of ownership Jackson v. Lamar, 67 Wash. 385, 121 Pac. 
by an alleged gift from the deceased is 857. 
not liable for double damages under Rem. 


§ 1472. Concealed or Embezzled Property Proceedings for Discovery. 


The court shall have authority to bring before it any person or per- 
sons suspected of having in his possession or having concealed, embezzled, 
conveyed or disposed of any of the property of the estate, or who has in his 
possession or within his knowledge any conveyances, bonds, contracts, or 
other writings which contain evidence of or may tend to establish the 
right, title, interest or claim of the deceased in and to any property. If 
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such person be not in the county in which the letters were granted, he 
may he cited and examined either before the court of the county where 
found or before the court issuing the order of citation, and if he be found 
innocent of the charges he shall be entitled to recover costs of the estate, 
which costs shall be fees and mileage of witnesses, statutory attorney’s 
fees, and such per diem and mileage for the person so charged as allowed 
to witnesses in civil proceedings. Such party may be brought before the 
court by means of citation such as the court may choose to issue, and if 
he refuse to answer such interrogatories as may be put to him touching 
such matters, the court may commit him to the county jail, there to 


remain until he shall be willing to make such answers. [L. 17, p. 670, 
§ 102. ] 


The provision that all interrogatories 
shall be in writing and signed by the 
party examined does not require that 
interrogatories be prepared in toto be- 
fore the hearing, but the court may re- 


quire the matter to proceed sum- 
marily by questions reduced to writing 
and answered in writing in the presence 
of the court: Main v. Hadfield, 41 Wash. 
504, 84 Pac. 12. 


XV. 
PROVISIONS FOR THE SUPPORT OF THE FAMILY. 


§ 1473. Provisions in Lieu of Homestead and Exemptions. 


If it shall be made to appear to the satisfaction of the court that no 
homestead has been claimed in the manner provided by law, either prior 
or subsequent to the death of the person whose estate is being admin- 
istered, then the court, upon such notice as may be determined by the 
court, upon being satisfied that the funeral expenses, expenses of last 
sickness and of administration have been paid or provided for, and upon 
petition for that purpose, shall award and set off to the surviving spouse, 
if any, property of the estate, either community or separate, not exceed- 
ing the value of three thousand dollars ($3,000), exclusive of any mort- 
gage or mechanic’s, laborer’s or materialmen’s or vendor’s liens upon 
the property so set off, which property so set off shall include the home 
and household goods, if any, and such award shall be made by an order 
or judgment of the court and shall vest the absolute title, and thereafter 
there shall be no further administration upon such portion of the estate 
so set off, but the remainder of the estate shall be settled as other estates. 
The order or judgment of the court making the award or awards pro- 
vided for in this section shall be conclusive and final, except on appeal 
and except for fraud. The awards in this section provided shall be in 
lieu of all homestead provisions of the law and of exemptions. [L. 17, 
p. 670, § 103. ] 


Cited in 104 Wash. 516—518, 519; 108 
Wash. 326—331; 109 Wash. 556, 559; 111 
Wash. 319, 320. 


Rights of Surviving Husband: See Rem- 
ington’s Digest, Home., § 21; Wortman v. 
Vorhies, 14 Wash. 152, 44 Pac. 129, 
Feas’ Estate, In re, 30 Wash. 51, 70 
Pac. 270; Moyses v. Nyboe, 90 Wash. 
257, 155 Pac. 1036. 

This section enlarging the homestead 
rights of each spouse upon the death of 
the other does not entitle a surviving 


wife to a homestead in the undivided 
half of community property that had not 
been selected as a homestead in the hus- 
band’s lifetime, and had become vested 
in his heirs by descent prior to the tak- 
ing effect of the act of 1917; since it 
would impair vested rights: Bloor’s Es- 
tate, In re, 109 Wash. 554, 187 Pac. 396. 


Under this section the judgment cannot 
be attacked by motion to vacate it after 
time for appeal has expired, where the 
court had jurisdiction of the parties and 
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subject matter and there was no claim 
of fraud: Hamilton’s Estate, In re, 108 
Wash. 326, 184 Pac. 337. 


Homestead Rights of Surviving Wife: 
See Remington’s Digest, Home., § 22; 
Eyres’ Estate, In re, 7 Wash. 291, 34 
Pac. 831; Anderson v. Stadlmann, 17 
Wash, 433, 49 Pac. 1070; Austin v. Clif- 
ford, 24 Wash. 172, 64 Pac. 155; Mur- 
phy’3 Estate, In re, 46 Wash. 574, 9) 
Pac, 916; Fairfax v. Walters, 66 Wash. 
583, 120 Pac. 81; Clark v. Baker, 76 
Wash. 110, 135 Pac. 1025. 


See, also, Bloor’s Estate, In re, 109 
Wash. 554, 187 Pac. 396. 


Rights of Children or Heirs: See Rem- 
ington’s Digest, Home., § 23; Stewin v. 
Thrift, 3) Wash. 36, 75 Pac. 116; Hede- 
mark’s Estate, In re, 77 Wash. 525, 137 
Pac. 1031. 


Sec, also, Bloor’s Estate, In re, 109 
Wash. 554, 187 Pac. 396. 


Rem. Code, 31464, did not place any 
limitation on the power of sale, and an 
order sctting the estate apart vests full 
title: Scott v. Stark, 75 Wash. 610, 135 
Pac. 643. 


Rem. Code, § 1464, was not impliedly 
repealed by section 528 et scq., providing 
for the selection by the surviving spouse 
of a homestead of the value of $1,000 
out of the real property of the deceased; 
since the acts are not repugnant and re- 
peals by implication are not favored: 
— v. Stark, 75 Wash. 610, 135 Pac. 
643. 


A contract between a husband and wife 
providing that upon the death of either, 
the survivor shall not receive any right 
or interest in the separate property of 
the other, is to be strictly construed, and 
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does not prevent a widow from taking 
advantage of this section, sinee, in the 
ease of real property, the wife’s interest 
could be conveyed only by deed: Scott v. 
Stark, 75 Wash. 619, 135 Pac. 643. 


Although Rem. Code, § 1464, restricting 
a widcw's allowance to $1,000 was re- 
pealed by the probate ccde of 1917 with- 
out saving existing rights, this and the 
next section, making the allowance $3,000 
will be treated as a rewriting or amend- 
ment of existing laws, in view of section 
1589, infra: Lavenberg’s Estate, In re, 
104 Wash. 515, 177 Pac. 328. 

A nonresident widow i3 entitled to the 
allowance of $3,000, under this and the 
next section; since the law is not strictly 
a homestead or exemption law, but is 
based on charity to prevent dependency 
and is to be liberally construed; the 
widow being in no sense a contending 
arty as to creditors: Lavenberg’s Estate, 
n re, 104 Wash. 515, 177 Pac. 328. 


Effect of clection to take under will 
on right of widow to fixed stat- 
utory allowance, or allowance for 
support. 4 A. L. R. 391. 


Right of nonresident widow to stat- 
utory allowance for support. 21 
L. R. A. 241. 

Widow's right to allowance for sup- 
port out of personal assets of es- 
tate of deceased husband who was 
a nonresident. 11 L. R. A. (N. 8.) 
361. 

Effect of 
right to widow’s allowance. 
Cas. 1916C, 866. 

Widow’s right to year’s support or 
allowance out of insurance money. 
46 L. R. A. (N. B.) 788. 


voluntary separation on 
Ann. 


§ 1474. Homestead Awarded— Additional Provisions. 
In event a homestead has been, or shall be selected in the manner 


provided by law, whether the selection of such homestead result in vest- 
ing the complete or partial title in the survivor, it shall be the duty of 
the court, upon petition of any person interested, and upon being satisfied 
that the value thereof does not exceed two thousand dollars ($2,000), 
exclusive of mortgages, mechanic’s, laborer’s, materialmen’s or vendor’s 
liens thereon, to enter a decree, upon such notice as the court may deter- 
mine, setting off and awarding such homestead to the survivor, thereby 
vesting the title thereto in fee simple in the survivor. In addition thereto, 
the court, upon being satisfied that the funcral expenses, expenses of last 
sickness and of administration have been paid or provided for, shall set 
off and award to such survivor, other property, either separate, or com- 
munity, not to exceed one thousand dollars ($1,000) in value, exclusive 
of all such liens. If the value of the homestead, exclusive of all such 
liens, be less than two thousand dollars ($2,000), the court shall 
set off and award additional property, either separate or community, 
in lieu of such deficiency, so that the value of the homestead, ex- 
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clusive of all such liens, when added to the value of the other property 
awarded, exclusive of all such liens, shall equal three thousand dollars 
($3,000). Said decree shall particularly describe the said homestead and 
other property so awarded, and such homestead and other property so 
awarded shall not be subject to further administration, and such decree 
shall be conclusive and final, except on appeal, and except for fraud, 
and such awards shall be in lieu of all further homestead rights and of 
all exemptions: Provided, that the awards in this and the next preceding 
section provided for, shall not be taken from separate property of the 
deceased, which is otherwise disposed of by will, where there is no minor 
child living as the issue of the surviving spouse and the deceased. 
[L. 17, p. 671, § 104.] 


Cited in 104 Wash. 516—518, 519. 


Proceedings for Selection and Allot- 
ment: See Remington’s Digest, Home., 
$ 25; Lioyd’s Estate, In re, 34 Wash. 84, 
74 Pac. 1061; Stewart v. Fitzsimmons, 86 
Wash. 55, 149 Pac. 659. 


The former statute authorizing the set- 
ting aside of a homestead to « widow by 
the probate court, from the community 
real property did not require the ap- 
pointment of appraisers to determine the 
value: Smith v. Ferry, 43 Wash. 460, 86 
Pac. 658. 


§ 1475. Provision for Minor Children. 


If there be no surviving spouse, the court shall award and set aside 
to the minor child or children, if any, and in such proportions as he con- 
siders proper, property of the estate as the court may consider necessary 
for the care and support of said minor or minors until they become of 
legal age, not exceeding in value the sum of three thousand dollars 
($3,000). [L. 717, p. 672, § 105.) 


§ 1476. Further Allowance for Maintenance. 


In addition to the awards herein provided for, the court may make 
such further reasonable allowance of cash out of the estate as may be 
necessary for the maintenance of the family according to their circum- 
stances, during the progress of the settlement of the estate, and any such 
allowance shall be paid by the executor or administrator in preference to 
all other charges, except funeral charges, expenses of last sickness and 
expenses of administration. [L. 17, p. 672, § 106.] 


ALLOWANCES TO SURVIVING WIFE, § 60. —— Nonresid nts: Griesemer v. 
eset end wr eer 1 Boyer, 13 Wash. 171, 43 Pac. 17. 
ington's Diges x. 8 5 ; ; 

Maintenance and Support: Murphy's Es- n . 

tate, In re, 30 Wash. 9, 70 Pac. 109; l ? i i 
Stewin v. Thrift, 30 Wash. 36, 79 Pac. § 61. Misconduct of Wife: Dras- 
116; Bell's Estate, In re, 70 Wash. 498, do’s Estate, In re, 36 Wash. 478, 78 Pac. 
127 Pac. 100. 1022. i 


§ 59. Persons Entitled: State ex rel. § 62. Allowarce by Court: Murphy’s 
McLaughlin v. Lichtenberg, 4 Wash. 231, Estate, In re, 20 Wash. 9, 70 Pac. 109; 
29 Pac. 999; Griesemer v. Boyer, 13 Stewin v. Thrift, 30 Wash. 36, 70 Pac. 
Wash. 171, 43 Pac. 17; Gorkow's Estate, 116; Fairfax v. Walters, 66 Wash. 583, 
In re, 20 Wash. 563, 56 Pac. 365; Mur- 120 Pac. 81; Guye’s Estate, In re, 63 
phy's Estate, In re, 30 Wash. 9, 70 Pac. Wash. 167, 114 Pac. 1041; German-Amer. 
109; State ex rel. Speckart v. Superior State Bank of Ritzville v. Godman, 83 
Court, 48 Wash. 141, 92 Pac. 942; Bowen’s Wash. 231, 145 Pac. 221. 

Estate, In re, 95 Wash. 82, 163 Pac. 379. See, also, Hamilton’s Estate, In re, 

See, also, Lavenberg's Estate, In re, 108 Wash. 326, 184 Pac. 337; Fick's Es- 
104 Wash. 515, 177 Pac. 328. tate, In re, 111 Wash. 318, 190 Pac. 1008. 
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§ 63. Increase or Further Allowance: 
Griesemer v. Boyer, 13 Wash. 171, 43 
Pac. 17. 
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§ 64. Improper or Excessive Allow- 
ance: Drasdo's Estate, In re, 36 Wash. 
478, 78 Pac. 1022. 


XVI. 
CLAIMS AGAINST ESTATE. 


§ 1477. Notice to Creditors—Limitation. 


Every executor or administrator shall, immediately after his appoint- 
ment, cause to be published in some newspaper printed in the county, 
if there be one, if not, then in such newspaper as may be designated by 
the court, a notice that he has been appointed and has qualified as such 
executor or administrator, and therewith a notice to the creditors of the 
deceased, requiring all persons having claims against the deceased to 
serve the same on the executor or administrator or his attorney of record, 
and file with the clerk of the court, together with proof of such service, 
within six months after the date of the first publication of such notice. 
Such notice shall be published not less than once in each week for three 
successive weeks, or for such further time as the court may direct. Ifa 
claim be not filed within the time aforesaid, it shall be barred. Proof 
by affidavit of the publisher of the publication of such notice shall be 
filed with the court: Provided, however, in cases where all the property 
is awarded to the widow, husband or children as in this act provided, 
[L. 17, 


p. 672, § 107. ] 


Cited in 107 Wash. 90; 110 Wash. 639; 
112 Wash. 648; 113 Wash. 494. 

ALLOWANCE AND PAYMENT OF 
CLAIMS—LIABILITIES OF ESTATE: 
See Remington’s Digest, Ex. & Ad, 
§§ 65—68, 71. 

§ 65. Personal Contracts: Reese v. 
Murnan, 5 Wash. 373, 31 Pae. 1027; 
Stone v. Bayley, 75 Wash. 184, 134 Pac. 
820, 48 L. R. A. (N. 8.) 429. 

§ 66. Joint Contracts: Megrath v. Gil- 
more, 15 Wash. 558, 46 Pac. 1032. 


§ 67. Services Rendered to Decedent: 
Ah How v. Furth, 13 Wash. 550, 43 Pac. 
639; Pelton v. Smith, 50 Wash. 459, 97 
460; Olsen v. Hagan, 102 Wash. 
321, 172 Pac. 1173. 

See, also, Masterson’s Estate, In re, 108 
Wash. 307, 183 Pac. 93. 


§68. Taxes: Hanford v. Davies, 1 
Wash. 476, 25 Pac. 329. 


‘COSTS.—Under this act providing an 
orderly method for the presentation and 
payment of claims against estates, the 
sume must be followed and claim pre- 
sented for a judgment for costs, rendered 
against an administratrix in her action 
brought against the claimant: Richard- 
son’s Estate, In re, 97 Wash. 488, 166 
Pac. 776. 

Notice to Creditors: See Remington’s 
Digest, Ex. & Ad., § 80; Donnerberg v. 
Oppenheimer, 15 Wash. 290, 46 Pac. 254; 


Moore v. Kirkman, 19 Wash. 605, 54 
Pac. 24; Macdonald’s Estate, In re, 29 
Wash. 422, 69 Pac. 1111; Meikle v. 
Cloquet, 44 Wash. 513, 87 Pac. 841; 
Strand v. Stewart, 51 Wash. 685, 99 
Pac. 1027; Seattle Nat. Bank v. Dickin- 
son, 72 Wash. 403, 130 Pac. 372. 

The statutes of limitation are not ex- 
tended, in case of the death of a debtor, 
by provisions requiring notice to creditors 
and the presentment of claims within ono 
year thereafter, as the latter sections 
give that right only to claims not already 
barred by the general statute of limita- 
tions: Bank of Montreal v. Buchanan, 
32 Wash. 480, 73 Pac. 482. 


Presentation: See Remington’s Digest, 
Ex. & Ad., §§ 81-1—84; Meikle v. Clo- 
quet, 44 Wash. 513, 87 Pac. 841; State 
ex rel. Mann v. Superior Court, 52 Wash. 
149, 100 Pac. 198; Gray v. Hickey, 94 
Wash. 370, 162 Pac. 564; King’s Estate, 
In re, 102 Wash. 299, 172 Pac. 1167. 

See, also, Thompson’s Estate, In re, 110 
Wash. 635, 188 Pac. 784; Baumgartner v. 
Moffatt, 113 Wash. 493, 194 Pae. 392. 


§ 82. Effect of Presentation: Frew v. 
Clark, 34 Wash. 561, 76 Pac. 85; Mac- 
— v. Steeves, 98 Wash. 17, 167 Pae. 


§ 83. Failure to Present—Effect in 
General: Scammon v. Ward, 1 Wash. 179, 
23 Pac, 439; Reed v. Miller, 1 Wash. 426, 
25 Pac, 334; Donnerberg v. Oppenheimer, 
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15 Wash. 290, 46 Pac. 254; Megrath v. 
Gilmore, 15 Wash. 558, 46 Pac. 1032; 
Foley v. McDonnell, 48 Wash, 272, 93 
Pac. 321. 

See, also, Johnston’s Estate, In re, 107 
Wash. 25, 181 Pac. 209. 


§ 84. Excuses: Bank of Montreal 
v. Buchanan, 32 Wash. 480, 73 Pac. 482. 


Time for Presentation: Sce Reming- 
ton’s Digest, Ex. & Ad., §78; Scammon 
v. Ward, 1 Wash. 179, 23 Pac. 439; Barto 
v. Stewart, 21 Wash. 605, 59 Paé. 480; 
Griffin v. Warburton, 23 Wash. 231, 62 
Pac. 765; Strand v. Stewart, 51 Wash. 
685, 99 Pac. 1027; Harvey v. Pocock, 92 
Wash. 625, 159 Pac. 771; Olsen v. Hagan, 
102 Wash. 321, 172 Pac. 1173. 


The statute of nonelaim is mandatory 
and requires that claims against estates 
be presented within six months: First 
Security & Loan Co. v. Englehart, 107 
Wash, 86, 181 Pac. 13. 

Under this section claims presented 
and allowed within six months, not filed 
with the clerk of the court until three 
months after the statutory six months 
period had expired, are barred and it is 
error to order their payment: Thompson’s 
Estate, In re, 110 Wash. 635, 188 Pac. 
784. 


§ 1478. Affidavit of Claimant. 
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Where claims against an estate were 
allowed within the six months period for 
presenting claims, it will be presumed 
that they were filed before they were 
allowed, although there was no record 
of the time: Thompson’s Estate, In re, 
110 Wash. 635, 188 Pac. 784. 

Exceptions to and interruptions of 
3 of nonclaim. 3 Ann. Cas. 
6. 


Institution of suit as sufficient pre- 
sentation of claim against dece- 
dent’s estate to remove bar of stat- 
ute of nonclaim. 14 Ann. Cag, 951. 

Waiver or tolling of statute of non- 
claims by personal representative. 
L. B A. 1915B, 1042; Ann, Cas. 
1912A, 6. 


Contingency of claim against dece- 
dent’s estate as affecting time of 
presentation. 58 L. B A. 82. 


Effect of conduct of personal repre- 
sentative preventing filing of claim 
against estate within time allowed 
by the stutute of norclaims. 11 
A. L. R. 246. 

Filing claim as an unsecured one 
as a waiver of mortgago or other 
lien. 2 A. L. B 1132. 


Every claim served and filed as above provided shall be supported 
hy the affidavit of the claimant that the amount is justly due, that no 
payments have been made thereon, and that there are no offsets to the 


same to the knowledge of the claimant. 


Cited’ in 107 Wash. 92. 

Statement and Verification of Claim: 
See Remington’s Digest, Ex. & Ad., § 81; 
Donnerberg v. Oppenheimer, 15 Wash. 
290, 46 Pac. 254; MeFarland v. Fairlamb, 
18 Wash. 601, 52 Pac. 239; First Nat. 
Bank of Olympia v. Root, 19 Wash. 111, 
52 Pac. 521; Ash v. Clarke, 32 Wash. 390, 
73 Pac. 351; Brownfield v. Holland, 63 
Wash. 86, 114 Pac. 890; Harvey v. 


[L. 17, p. 673, § 108.] 


Pocock, 92 Wash. 625, 159 Pac. 771; 
Harvey v. Pocock, 100 Wash. 263, 170 
Pac. 545; Empson v. Fortune, 102 Wash. 
16, 172 Pac. 873. 

Under this section requiring every 
claim filed to be supported by affidavit, 
an unsupported claim is ineffectual: First 
Security & Loan Co. v. Englehart, 107 
Wash. 86, 181 Pac. 13. 


§ 1479. Allowance and Rejection of Claims—Failure to Act. 
When a claim, accompanied by the affidavit required in the preceding 


section has been served and filed, it shall be the duty of the executor or 
administrator to indorse thereon his allowance or rejection, with the day 
and date thereof. If he allow the claim, it shall be presented to the 
judge of the court, who shall in the same manner indorse on it his allow- 
ance or rejection. If the executor or administrator reject the claim in 
whole or in part, he shall notify the claimant forthwith of said rejection 
and file in the office of the clerk an affidavit showing such notification 
and the date thereof. Such notification shall be by personal service or 
registered mail. 

If the executor or administrator shall neglect for the period of sixty 
days after service upon him or his attorney to act upon any such claim, 
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the claimant may take the matter up before the court and the court may 
require the executor or administrator to act on such claim and in its 


discretion may impose costs and attorney’s fees. 


Cited in 112 Wash. 104; 113 Wash, 
494, . 

Effect of Allowance or Disallowance: 
See Remington’s Digest, Ex. & Ad., § 86; 
Reese v. Murnane, 5 Wash. 373, 31 Pac. 
1027; Nash v. Wakefield, 30 Wash. 851, 


[L. 17, p. 673, 8 109.] 


71 Pae. 35; Lauridsen v. Lewis, 50 Wash. 
605, 97 Pac. 663; Gray v. Hickey, 94 
Wash. 370, 162 Pac. 564; Parkes’ Estate, 
In re, 101 Wash. 659, 172 Pac. 908. 

See, also, Thompson’s Estate, In re, 
110 Wash. 635, 188 Pac. 784. 


§ 1480. Effect of Allowance of Claim. 

Every claim which has been allowed by the executor or the adminis- 
trator and the said judge, shall be ranked among the acknowledged debts 
of the estate to be paid in the course of administration. [L. 17, p. 674, 


$ 110.] 


Judgment and Enforcement: See Rem- 
ington’s Digest, Ex. & Ad., §§ 154, 155; 
Hill v. Lowman, 15 Wash. 503, 46 Pac. 


1042; Spokane v. Costello, 57 Wash. 183, 


106 Pac. 764; Collins v. Denny Clay Co., 
41 Wash. 136, 82 Pac. 1012. 

A finding that two claims had been 
filed, allowed and paid cannot be sus- 
tained where the record fails to show 


§ 1481. Judge as Creditor of Estate. 


either of them, and they had never been 
filed: Thompson’s Estate, In re, 110 Wash. 
635, 188 Pac. 784. 


An order approving an administrator’s 
final account showing the payment of cer- 
tain allowed claims, is sufficient as an al- 
lowance of the claims by the court: 
Thompson’s Estate, In re, 110 Wash. 635, 
188 Pac. 784. 


Any judge of a court may present a claim against the estate of any 
decedent for allowance; and if the executor or administrator allows such 
claim, he shall, in writing, designate some other judge of the superior 
court, who shall have the same power to allow or reject it as he would 
have, had letters issued in his court; and the claimant shall have, in the 
event of his claim being rejected, all the rights incident to any other 


creditor against the estate. 


§ 1482. Suit on Rejected Claims. 


[L. 17, p. 674, § 111. 


When a claim is rejected by either the executor, administrator, or 
the court, the holder must bring suit in the proper court against the exec- 
utor or administrator within thirty days after notification of the rejec- 


tion, otherwise the claim shall be forever barred. 


Review or Suit: Sce Remington's Di- 
gest, Ex. & Ad., § 85; Wilkins v. Wil- 
kins, 1 Wash. 87, 23 Pac. 411; Alfstad’s 
Estate, In re, 27 Wash. 175, 67 Pac. 
593; Thompson v. Jackson, 85 Wash. 330, 
148 Pac. 5. 


Time to Sue and Limitations: See Rem- 
ington’s Digest, Ex. & Ad., § 149; Bartels 
v. Gove, 4 Wash. 632, 30 Pac. 675; Re- 
formed Presbyterian Church v. McMillan, 
31 Wash. 643, 72 Pac. 502; Gleason v. 
Hawkins, 32 Wash. 464, 73 Pac. 533; 
Bank of Montreal v. Buchanan, 32 Wash. 
480, 73 Pac. 482; Farmers & Merchants’ 
Bank v. Lilly, 66 Wash. 309, 119 Pac. 
749. 

See, also, Burnham v. Rowley, 111 
Wash. 656, 191 Pac. 811. 


[L. 17, p. 674, § 112. 


The act requiring suits on claims 
against estates of decedents within three 
months after rejection of the claims does 
not apply by analogy to claims against 
the estate of an incompetent person, and 
the same are not ‘barred three months 
after rejection: Clough v. Monro, 86 
Wash. 507, 150 Pac. 1190. | 

DISPUTED CLAIMS: See Remington’s 
Digest, Ex. & Ad., §§ 87—91. 


§ 87. Persons Who may Contest Claims: 
Wallace v. Grant, 27 Wash. 130, 67 Pac. 
578; Scattle Nat. Bank v. Dickinson, 72 
Wash. 403, 130 Pac. 372. 


§ 88. Trial by Probate Court—Juris- 
diction: Winston v. Crowe, 28 Wash. 65, 
68 Pac. 174. 
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In the settlement of an estate in pro- 


bate, the court has no jurisdiction to 
determine the title to property between 
outside parties in no way affecting the 
interests of the estate: Decker’s Estate, 
In re, 105 Wash. 221, 177 Pac. 718. 


8 89. Proceedings: Sullivan's Es- 
tate, In re, 36 Wash. 217, 78 Pac. 945; 
Blattner's Estate, In re, 92 Wash. 48, 
158 Pac. 1015; Zuhn v. Horst, 100 Wash. 
359, 170 Pac. 1033; Parkes’ Estate, In 
re, 101 Wash. 659, 172 Pac. 908. 


§ 1483. Outlawed Claims. 
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§ 90. Evidence: Zonig v. Boehme, 60 
Wash. 500, 111 Pac. 566; Zuhn v. Horst, 
100 Wash. 359, 170 Pac. 1033. 

§ 91. Review: Strong v. Eldridge, 8 
Wash. 595, 36 Pac. 696; Neis v. Farqu- 
harson, 9 Wash. 508, 37 Pac. 697; Nash 
v. Wakefield, 30 Wash. 556, 71 Pac. 33; 
Sullivan’s Estate, In re, 36 Wash. 217, 
78 Pac. 945. 

Right to appeal from order refusing 
or allowing claim against decedent’s 
estate. Ann. Cas. 1913C, 860. 


No claim shall be allowed by the executor, administrator, or court 


which is barred by the statute of limitations. 


Cited in 113 Wash. 494. 


§ 1484. Necessity of Presentation. 


IL. 17, p. 674, § 113.] 


No holder of any claim against an estate shall maintain an action 
thereon, unless the claim shall have been first Kann, as herein pro- 


vided. [L. 17, p. 674, § 114. 


Cited in 105 Wash. 589, 590. 

PRESENTATION AND ALL O W- 
ANCE—Necessity for Presentation in 
General: See Remington's Digest, Ex. & 
Ad., $72; McFarland v. Fairlamb, 18 
Wash. 601, 52 Pac. 239; Moore v. Kirk- 
man, 19 Wash. 605, 54 Pac. 24; Mac- 
donald’s Estate, In re, 29 Wash, 422, 
69 Pac. 1111; (overruling Neis v. Far- 
quharson, 9 Wash. 508, 37 Pac. 697); 
Ward v. Magaha, 71 Wash. 679, 129 Pac. 
395; Seattle Nat. Bank v. Dickinson, 72 
Wash. 403, 103 Pac. 372; Plath v. Mul- 
lins, 87 Wash. 403, 151 Pac. 811; Hart v. 
Bogle, 88 Wash. 125, 152 Pac. 1010; Har- 
vey v. Pocock, 92 Wash. 625, 159 Pac. 
771; Empson v. Fortune, 102 Wash. 16, 
172 Pac. 873. 

See, also, Parkes’ Estate, In re, 105 
Wash. 586, 178 Pac. 830. 


Nece3sity—Pending suit: Wynne v. 
Harvey, 109 Wash. 1, 186 Pac. 310. 
Under nonintervention wills: First 
Security & Loan Co. v. Englehart, 107 
Wash. 86, 181 Pac. 13. 


Rights of action against—Personal 
or representative capacity: Fisher v. Mc- 
Neely, 110 Wash. 283, 188 Pac. 478. 


Necessity—Settlement of estate 
between heirs and creditors: Lambrecht’s 
Estate, In re, 112 Wash. 645, 192 Pac. 
1018. 


Necessity for presentation — Fil- 
ing: Baumgartner v. Moffat, 113 Wash. 
493, 194 Pac. 392. 

Claims Which must be Presented: See 
Remington's Digest, Ex. & Ad., §§ 74—77. 
In General: Barlow v. Coggan, 1 W. T. 
257; Casey v. Ault, 4 Wash. 167, 29 Pac. 


1048; Crowe & Co. v. Adkinson Construc- 
tion Co., 67 Wash. 420, 121 Pac. 841, 
Ann. Cas. 1913D, 273; Ward v. Magaha, 
71 Wash. 679, 129 Pac. 395; Butterworth 
v. Bredemeyer, 89 Wash. 677, 155 Pac. 
152; Gray v. Hickey, 94 Wash. 370, 162 
Pac. 564. 


§ 75. —— Contingent, Equitable or Un- 
liquidated Claims: Ong v. Whippel, 3 
W. T. 233, 3 Pac. 898; Neis v. Farquhar- 
son, 9 Wash. 508, 37 Pac. 697 (over- 
ruled); Barto v. Stewart, 21 Wash. 605, 
59 Pac. 480; Griffin v. Warburton, 23 
Wash. 231, 62 Pac. 765. 


§ 76. ——— Claims not Maturing in 
Time for Filing: Macdonald’s Estate, In 
re, 29 Wash. 422, 69 Pac. 1111. 


§ 77. Claims Secured by Mort- 
gage: Scammon v. Ward, 1 Wash. 179, 23 
Pac. 439; Reed v. Miller, 1 Wash. 426, 
25 Pac. 334; Gleason v. Hawkins, 32 
Wash. 464, 73 Pac. 533; Macdonald v. 
O’Shea, 58 Wash. 169, 108 Pac. 436, Ann. 
Cas. 1912A, 417; Spark’s Estate, In re, 
101 Wash. 462, 172 Pac, 545. 


Provision in will for payment of 
debt a3 dispensing with necessity 
of presenting or proving claim. 15 
Ann, Cas. 624. 

Presentation of claim as condition 
precedent to action to foreclose me- 
chanie's lien against decedent’s 
estate. Ann. Cas. 1913D, 275. 


Presentation of claim for mortgage 
debt against decedent’s estate as 
condition precedent to enforcement 
of mortgage. Ann. Cas. 1917B, 
156, 164. 
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§ 1485. Limitation Tolled by Vacancy. 
The time during which there shall be a vacancy in the administration 


shall not be included in any limitations herein prescribed. 


$ 115.] 


[L. 17, p. 674, 


§ 1486. Actions Pending at Death — Substitution. 
If any action be pending against the testator or intestate at the time 


of his death, the plaintiff shall within ninety days after first publication 
of notice to creditors, serve on the executor or administrator a motion to 
have such executor or administrator, as such, substituted as defendant in 
such action, and, upon the hearing of such motion, such executor or 
administrator shall be so substituted, unless, at or prior to such hearing, 
the claim of plaintiff, together with costs, be allowed by the executor or 
administrator and the court. After the substitution of such executor or 
administrator, the court shall proceed to hear and determine the action 


as in other civil cases. 


Cited in 102 Wash. 159, 160. 


This section applies to actions pending 
in the superior court, and does not repeal 
section 1743, infra, relating to substitu- 
tions in the supreme court upon the death 
of party after final judgment in the su- 
perior court: Mohney v. Davis, 102 Wash. 

158, 171 Pac. 919. 


§ 1487. Partial Allowance of Claim. 


[L. 17, p. 674, 8 116. 


Suit Already Pending: See Reming- 
ton’s Digest, Ex. & Ad., §73; Reed v. 
Miller, 1 Wash. 426, 25 Pac, 334; Strong 
v. Eldridge, 8 Wash. 895, 36 Pac. 696; 
Megrath v. Gilmore, 15 Wash. 558, 46 
Pac. 1032; First Nat. Bank v. Cunning- 
ham, 72 Wash. 532, 130 Pac. 1148. 


Whenever any claim shall have been filed and presented to an exec- 
utor or administrator and the court, and a part thereof shall be allowed, 


the amount of such allowance shall be stated in the indorsement. 


If the 


creditor shall refuse to accept the amount so allowed in satisfaction of 
his claim, he shall recover no costs in any action he may bring against 
the executor or administrator, unless he shall recover a greater amount 


than that offered to be allowed, exclusive of interest and costs. 


p. 675, § 117.] 


IL. 17, 


§ 1488. Judgment Against Executor — Effect. 
The effect of any judgment rendered against any executor or admin- 
istrator shall be only to establish the amount of the judgment as an 


allowed claim. 


Under this section, creditors whose 
claims have been allowed and established, 
have no such right to, or lien upon, chat- 
tels“ mortgaged by the deceased as to be 
entitled to question the validity of the 
mortgage as between the parties thereto: 
Spokane Merchants’ Assn. v. First Na- 
tional Bank of Colville, 86 Wash. 367, 150 
Pac. 434, L. R. A. 1918A, 323. 

Where executors are liable in their 
representative capacity, the judgment 
must provide for payment in due course 
of administration, and not by execution: 
Collins v. Denny Clay Co., 41 Wash. 136, 
82 Pac, 1012. 


[L. 17, p. 675, §118.] 


This section applies only to judgments 
rendered against the deceased in his life 
time, and not to a judgment of affirmance 
against the administratrix after she was 
substituted as appellant: Wynne v. Har- 
vey, 109 Wash. 1, 186 Pac. 310. 

Where, pending appeal, the judgment 
debtor died and the administratrix was 
substituted, judgment of affirmance was 
against the administratrix in her repre- 
sentative capacity, and the claim need 
not be presented within one year, in 
view of this section: Wynne v. Harvey, 
109 Wash. 1, 186 Pac. 810. 
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§ 1489. Judgment Against Decedent—Presentation—Lien. 

When any judgment has been rendered against the testator or intes- 
tate in his lifetime, no execution shall issue thereon after his death, but 
it shall be presented to the executor or administrator, as any other claim, 
but need not be supported by the affidavit of the claimant, and if justly 
due and unsatisfied, shall be paid in due course of administration: Pro- 
vided, however, that if it be a lien on any property of the deceased, the 
same may be sold for the satisfaction thereof, and the officer making the 
sale shall account to the executor or administrator for any surplus in his 
hands. [L. 17, p. 675, §119.] 

Cited in 109 Wash. 7, 9. 


§ 1490. Claims of Personal Representatives. 
If the executor or administrator is himself a creditor of the testator 


or intestate, his claim, duly authenticated by affidavit, shall be filed and 
presented for allowance or rejection to the judge of the court, and its 
allowance by the judge shall be sufficient evidence of its correctness. 


This section shall apply to nonintervention and all other wills. [L. 17, 
p. 675, § 120. ] . , 
Cited in 105 Wash. 588. Estate, In re, 105 Wash. 586, 178 Pac. 


Claims of Executors or Administrators: 
Kuhn’s Appeal, 4 Wash. 534, 30 Pac. 643. 


No contest can be waived by an ex- 
ecutor on presentation of his claim against 
the estate until a rejection of the claim 
by the judge, and then only by suit on 
the rejected claim, for the bringing of 
which the executor must resign: Parkes’ 


830 

A petition filed by the executor of an 
eatate, seeking to establish a claim in his 
favor against the estate, if treated as a 
complaint, is demurrable where it con- 
tains no allegation that a verified claim 
therefor was filed and presented to the 
judge as required by this section, which 
is mandatory: Parkes’ Estate, In re, 105 


Wash. 586, 178 Pac. 830. 


§ 1491. Resignation or Removal—Notice. 

In case of resignation or removal for any cause of any executor or 
administrator, and the appointment of another or others, after notice has 
been given by publication as required by law, by such executor or admin- 
istrator first appointed, to persons to file their claims against the estate, 
it shall be the duty of the judge of the court to cause notice of such 
resignation or removal and such new appointment to be publisned two 
successive weeks in the same newspaper in which the original notice was 
published, if the publication of such paper is at the time continued, and 
if not, then in some other newspaper published in the county, or if there 
be no newspaper published in such county, then in a newspaper published 
in the state and of general circulation in the county, but the time be- 
tween the resignation or removal and such publication shall be deducted 
from the time within which claims shall be filed unless such time shall 
have expired before such resignation or removal. IL. 17, p. 675, §121.] 


XVII. 
SALES AND MORTGAGES BY EXECUTORS AND ADMINISTRATORS. 
§ 1492. Authority for Sale or Mortgage. 


The court may order real or personal property sold or mortgaged for 
the purposes hereinafter mentioned but no sale or mortgage of any prop- 
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erty of an estate shall be made except under an order of the court, unless 
otherwise provided by law. [L. 17, p. 676, § 122. 


§ 1493. Personal Property Sale Mortgage or Pledge of. 

The court may at any time order any personal property of the estate 
sold for the preservation of such property or for the payment of the debts 
of the estate or the expenses of administration or for the purpose of 
discharging any obligation of the estate or for any other reason which 
may to the court seem right and proper, and such order may be made 
either upon or without petition therefor, and such sales may be either at 
public auction or private sale and with or without notice of such sale, as 
the .court may determine, and upon such terms and conditions as the 
court may decide upon. No notice of petition for sale of any personal 
property need be given, except as provided in section 1434 hereof, unless 
the court expressly orders such notice. 

Where personal property is sold prior to appraisement, the sale price 
shall be deemed the value for appraisal. Personal property may be mort- 
gaged or pledged for the same reasons and purposes, and in the same 
manner as is hereinafter provided for real property. [L. 17, p. 676, § 123.] 


SALE OF PERSONAL PROPERTY: 
See Remington’s Digest, Ex. & Ad., §§ 56, 
57; Brewster v. Baxter, 2 W. T. 135, 3 
Pac. 844. 

See, also, John3ton’s Estate, In re, 107 
Wash. 25, 181 Pac. 209. 

A widow interested in an estate, whose 
offer for a tractor sold by the executors 
was ten dollars less than the bid of the 
purchaser to whom sale was made, cannot 
object to the sale, either a3 a prospective 


ducted and as open to her as to the pur- 
chaser and brought more than the ap- 
praised value: Finn’s Estate, In re, 105 
Wash. 532, 178 Pac, 449. 

Under Rem. Code, § 1497, superseded by 
this section, it is discretionary to au- 
thorize a temporary continuance of the 
decedent’s business: Ennis’ Estate, In re. 
96 Wash. 352, 165 Pac. 119. | 

Validity as against estate of pledge 
of personalty by executor or ad- 


purchaser or on account of her interest in ministrator. Ann. Cas. 1912C, 979. 


the estate, where the sale was fairly con- 


§ 1494. Real Property Sale or Mortgage Petition — Notice Hearing. 


Whenever it shall appear to the satisfaction of the court that any 
portion or all of the real property should be sold or mortgaged for the 
purpose of raising money to pay the debts and obligations of the estate. 
the expenses of administration, inheritance tax or for the support of the 
family, the court may order the sale or mortgage of such portion of the real 
property as appears to the court necessary for the purpose aforesaid. It 
shall be the duty of the executor or administrator to present a petition to 
the court giving a description of all the property of the estate and its char- 
acter, the amount of the debts, expenses and obligations of the estate and 
such other things as will tend to assist the court in determining the 
necessity for the sale or mortgage and the amount thereof. Unless the 
court shall by order expressly so provide, no notice of the hearing of such 
petition for sale or mortgage need be given, except as provided in section 
1434 hereof; if, however, the court should order notice of such hearing, 
it shall determine upon the kind, character and time thereof. At the 
hearing of such petition the court may have brought before it such testi- 
mony or information as it may sce fit to receive, for the purpose of 
determining whether it should order any of the property of the estate 
sold or mortgaged. The absence of any allegation in the petition shall 


860 


CHAfP. IIT] 


PROBATE CODE. 


1496 


not deprive the court of jurisdiction to order said sale or mortgage, and 
the court may, if it see fit, order such sale or mortgage or both without 
any petition having been previously presented. [L. 17, p. 677, § 124.] 


SALES AND CONVEYANCES UNDER 
ORDER OF COURT—WHEN AUTHOR- 
IZED: See Remington’s Digest, Ex. & 
Ad., §§106, 107, 111—114. Nature of 
Remedy: Dooley v. Russell, 10 Wash. 195, 
3S Pac. 1000. i 


§ 107. For Purposes of Adminstration 
in General: Hanford v. Davis, 1 Wash. 
476, 25 Pac. 329; Ackerson v. Orchard, 7 
Wash. 377, 34 Pac. 1106, 35 Paec. 605. 

§§ 111, 112. Effect of Testamentary Pro- 
visions: English-McCaffery Logging Co. v. 
Clowe, 29 Wash. 721, 70 Pac. 138; Me- 
Kenna v. Cosgrove, 41 Wash. 332, 83 
Pac. 240. 

§ 113. Interests in Public Lands: 
— v. McDaniel, 2 W. T. 58, 3 Pac. 
586. 

§ 114. — Lands Subject to Interest 
of Surviving Spouse: Lloyd’s Estate, In 
re, 34 Wash. 84, 74 Pac. 1061. 


APPLICATION AND ORDER: See 
Remington’s Digest, Ex. & Ad., §§ 115— 
121. 


§ 115. Jurisdiction: Ackerson v. Or- 
chard, 7 Wash. 377, 34 Pac. 1106, 35 
Pac. 605; Furth v. United States Mtg. 
Co., 13 Wash. 73, 42 Pac. 523. 


§ 116. Time for Application: Scammon 
v. Ward, 1 Wash. 179, 23 Pac. 439. 


§117. Petition or Other Application: 
Ackerson v. Orchard, 7 Wash. 377, 34 
Pac. 1106, 35 Pac. 605. 


See, also, Gordon v. Hillman, 109 Wash. 
223, 186 rae. 651. 


The court cannot order an adminis- 
trator to execute a deed of community 
property in compliance with a judgment 
without any administrator’s petition or 
notice to minor heirs, and the deed ex- 
ecuted by him individually and as ad- 
Ministrator is ineffectual to pass title 
to one-half of the property: Gordon v. 
Hillman, 109 Wash. 223, 186 Pac. 651. 


§ 118. —— Insufficiency of Personalty: 
Prefontain v. McMicken, 16 Wash. 16, 
47 Pac. 231; McKenna v. Cosgrove, 41 
Wash, 332, 83 Pac. 240; Magee v. Big 
Bend wand Co., 51 Wash. 406, 99 Pac. 16. 


§119. ——— Averments as to Realty: 
Hazelton v. Bogardus, 8 Wash. 102, 35 
Pac. 602. 

§ 121. Determination as to Sufficiency 
of Personalty: Wallace v. Grant, 27 Wash. 
130, 67 Pac. 578. 


§ 1495. Order Directing Mortgage—Irregularities—Effect. 
If the court should determine that it is necessary or proper, for any 


of the said purposes, to mortgage any or all of said property, it may 
make an order directing the executor or administrator to mortgage such 
thereof as it may determine upon, and such order shall contain the terms 
and conditions of such transaction and authorize the executor or admin- 
istrator to execute and deliver his note or notes and secure the same by 
mortgage, and thereafter it shall be the duty of such executor or admin- 
istrator to comply with such order. The executor or administrator shall 
not deliver any such note, mortgage or other evidence of indebtedness 
until he has first presented same to the court and obtained its approval 
of the form. Every mortgage so made and approved shall be effectual 
to mortgage and encumber all the right, title and interest of the said 
estate in the property described therein at the time of the death of the 
said decedent, or acquired by his estate, and no irregularity in the pro- 
ceedings shall impair or invalidate any mortgage given under such order 
of the court and approved by it. [L. 17, p. 677, § 125. ] 


§ 1496. Order Directing Sale. 


If the court should determine that it is necessary to sell any or all 
of the real estate for the purposes mentioned in this act, then it may 
make and cause to be entered an order directing the executor or admin- 
istrator to sell so much of the real estate as the court may determine 
necessary for the purposes aforesaid. Such order shall give a particular 
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description of the property to be sold and the terms of such sale and 
shall provide whether such property shall be sold at public or private 
sale. The court shall order sold that part of the real estate which is 
generally devised, rather than any part which may have been specifically 
devised, but the court may, if it appears necessary, sell any or all of 
the real estate so devised. After the giving of such order it shall be the 
duty of the admin‘strator or executor to sell such real estate in accord- 
ance with the order of the court and as in this act provided with refer- 
erence to the public or private sales of real estate. [L. 17, p. 678, § 126.] 


Order for Sale: See Remington’s Digest, § 125. Restraining Sale: Demaris v. 
Ex. & Ad., 58 122—126; Davis v. Ford, Barker, 33 Wash. 200, 74 Pac. 362. 
15 Wash. 107, 45 Pac. 739, 46 Pac. 393; § 126. Review: Barker's Estate, In re, 
Bryant’s Estate, In re, 38 Wash. 337, 33 Wash. 79. 73 Pac. 796. 
80 Pac. 555; Ferguson’s Estate, In re, 102 s 


Immunity from collateral attack of 

“a. T in General order of probate court for sale of 

; decedent’s real estate. 3 Ann. Oas 
Furth v. United States Mtg. & T. Co., 1 234, », ᷣ 


Wash. 73, 42 Pac. 523. g 


§ 1497. Sales at Public Auction — Notice. 


When real property is directed to be sold at publie auction, notice 
of the time and place of such sale shall be posted in not less than three 
publie places in the county where the property or some part thereof 1s 
situated, at least twenty days before the day of sale, and such notice 
shall be published in some newspaper published in said county, if there 
be one, and if none, then in such newspaper or newspapers as the court 
may by order direct, once a week for three successive weeks before such 
sale, in which notices the property ordered sold shall be described with 
proper certainty. At the time and place named in such notices for the 
said sale, the executor or administrator shall proceed to sell the property 
upon the terms and conditions ordered by the court, and to the highest 
and best bidder. All sales of real estate at public auction shall be made 
at the front door of the courthouse of the county in which the lands are, 
unless the court shall by order otherwise direct. [L. 17, p. 678, § 127.] 


Citation or Notice: See Remington’s Di- & T. Co., 13 Wash. 73, 42 Pac. 523; Ball 
gest, Ex. & Ad., § 120; Ryan v. Ferguson, v. Clothier, 34 Wash. 299, 75 Pac. 1099. 


3 Wash. 356, 28 Pac. 910; Ackerson v. See, also, Gordon v. Hellman, 109 Wasb. 
Orchard, 7 Wash. 377, 34 Pac. 1106, 35 993 186 Pac. 651. 


Pac. 605; Furth v. United States Mortg. 


§ 1498. Postponement of Sale—Notice. 


The executor or administrator, should he deem it for the best inter- 
ests of all concerned, may postpone such sale to a time fixed but not to 
exceed twenty days, and such postponement shall be made by proclama- 
tion of the executor or administrator at the time and place first appointed 
for the sale; if there be an adjournment of such sale for more than thre€ 
days, then it shall be the duty of the executor or administrator to cause 
written notice of such adjournment to be posted at the place of posting 
the original notices of sale in addition to making such proclamation. 
[L. 17, p. 679, § 128.] l 


§ 1499. Private Sale of Realty—Notice—Bids. 


When a sale of real property is ordered to be made at private sale, 
notice of the same must be posted in three public places in the county 
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in which the property or part thereof is situated, and published in a 
newspaper, if there be one printed in the same county; if none, then in 
such newspaper as the court may direct; such notice to be posted at least 
two weeks and be published once a week for at least two successive weeks 
before the day on or after which the sale is to be made, in which the 
lands and tenements to be sold must be described with common certainty. 
The notice must state the day on or after which the sale will be made 
and the place where offers or bids will be received. The day last referred 
to must be at least fifteen days from the first publication of Sotice and 
the sale must not be made before that day, but must be made Within six 
months thereafter. The bids or offers must be in writing, and may be 
left at the place designated in the notice or delivered to the executor 
or administrator personally, or may be filed in the office of the clerk 
of the court to which the return of sale must be made, at any time after 
the first publication of the notice and before the making of the sale. If 
it be shown that it will be for the best interest of the estate the court 
or Judge may, by an order, shorten the time of notice, which shall not, 
however, be less than one week, and may provide that the sale may be 
made on or after a day less than fifteen, but not less than eight days from 
the first publication of the notice of sale, and the sale may be made to 
correspond with such order. [L. 17, p. 679, 8 129.) 


§ 1500. Sale must Bring Ninety Per Cent of Appraised Value —Reap- 
praisements. 


No sale of real estate at private sale shall be confirmed by the court 
unless the sum offered is at least ninety per cent of the appraised value 
thereof, nor unless such real estate shall have been appraised within one 
year immediately prior to such sale. If it has not been so appraised, 
or if the court is satisfied that the appraisement is too high or too low, 
appraisers may be appointed, and they must make an appraisement 
thereof in the same manner as in the case of the original appraisement 
of the estate, and which appraisement may be made at any time before 
the sale or the confirmation thereof. [L. 17, p. 680, § 130. 


§ 1501. Return of Sale Approval Order for Resale. 


The executor or administrator making any sale of real estate, either 
at publie or private sale, shall within ten days after making such sale 
fille with the clerk of the court his return of such sale, the same being 
duly verified. At any time after the expiration of ten days from the 
filing of such return the court may without notice approve and confirm 
such sale and direct proper instruments of transfer to be executed and 
delivered. But if the court shall be of the opinion that the proceedings 
were unfair, or that the sum obtained was disproportionate to the value 
of the property sold, or if made at private sale that it did not sell for 
at least ninety per cent of the appraised value as in the preceding sec- 
tion provided, and that a sum exceeding said bid by at least ten per cent 
exclusive of the expense of a new sale, may be obtained, the court may 
refuse to approve or confirm such sale and may order a resale. On a 
resale, notice shall be given and the sale shall be conducted in all respects 
as though no previous sale had been made. [L. 17, p. 680, §131.] 
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§ 1502. Offer of Increased Bid—Duty of Court. 


If, at anv time before confirmation of any such sale, any person shall 
present to the court or file with the clerk of the court a bid on such prop- 
erty for an amount equal to ten per cent higher than the bid upon which 
sale was made by the executor or administrator, and shall deposit with the 
court or the clerk not less than twenty per cent of such bid, the same to 
be forfeited to the estate unless such bidder shall comply with his bid, 
then it shall be the duty of the court to cause the former successful bidder 
to be informed of such increased bid and to give such former successful 
bidder an opportunity to raise his bid higher than the bid of said sub- 
sequent bidder, and if such former successful bidder fails within the time 
fixed by the court to raise his bid as aforesaid, the property may be sold 
to such subsequent bidder, or if such first successful bidder should raise 
his bid as herein provided then the property may be sold to him. IL. 17, 


[TITLE X 


p. 681, § 132.] 
§ 1503. Order for Conveyance. 


Upon the confirmation of any such sale the court shall direct the ex- 
ecutor or administrator to make, execute and deliver instruments con- 
veying the title to the person to whom such property may be sold, and such 
instruments of conveyance shall be deemed to convey all the estate, rights 
and interests of the testator or intestate at the death of the deceased, and 


any interest acquired by the estate. 


L. 17, p. 681, § 133.] 


§ 1504. Confirmation Conclusive as to Regularity. 


No petition or allegation thereof for the sale of real estate shall be 
considered jurisdictional, and confirmation by the court of any sale shall 
be absolutely conclusive as to the regularity of all proceedings leading 
up to and including such sale, and no instrument of conveyance of real 
estate made after confirmation of sale by the court shall be open to at- 
tack upon any grounds whatsoever except for fraud, and the confirmation by 
the court of any such sale shall be conclusive proof that all statutory pro- 
visions and all orders of the court with reference to such sale have been 


complied with. 


SALE AND CONFIRMATION: See 
Remington’s Digest, Ex. & Ad., §§ 128— 
139. Confirmation. Terry v. Clothier, 
1 Wash. 475, 25 Pac. 673; Bjmerland v. 
Eley, 15 Wash. 101, 45 Pac. 730. 

§ 129. Persons Who may Question Val- 
idity: Terry v. Clothier, 1 Wash. 475, 25 
Pac. 673. 

§ 130. ——— Estoppel or Waiver: Dooly 
v. Russell, 10 Wash. 195, 38 Pae. 1000; 
Ball v. Clothier, 34 Wash. 299, 75 Pac. 
1099; Carruthers v. Whitney, 56 Wash. 
327, 105 Pac. 831, 134 Am. St. Rep. 1114; 
Lewis v. Hill, 61 Wash. 304, 112 Pac. 373. 

§131. Ratification of Invalid Sale: 
Cunningham v. Richardson, 68 Wash. 24, 
122 Pac. 368; Crim's Estate, In re, 89 
Wash, 395, 154 Pac. S11. 

§ 133. Opening or Vacating: State ex 
rel. Dooly v. Superior Court, 10 Wash. 


L. 17, p. 681, § 134. 


168, 38 Pac. 998; Holburte’s Estate, In re. 
48 Wash. 378, 93 Pac. 529; Entiat Delta 
Orchards Co. v. Unknown Heirs of Saska, 
99 Wash. 84, 168 Pac. 1130. 


§ 134. Fraud or Inadequacy of 
Price: Sharp v. Greene, 22 Wash. 677, 62 
Pac. 147; Hipkins v. Estes, 51 Wash. 1. 
97 Pac. 1089; Crim’s Estate, In re, S 
Wash. 395, 154 Pac. 811; Stewart v. Bald- 
win, 86 Wash. 63, 149 Pac. 662; Versen 
v. Veysey, 86 Wash. 553, 151 Pac. 39. 

See, also, Finn's Estate, In re, 105 
Wash, 532, 178 Pac. 449. 


§ 135. — Bona Fide Purchasers: 
Ackerson v. Orchard, 7 Wash. 377, 34 
Pac. 1106, 35 Pac. 605. 

§ 136. Collateral Attack: McKenna v. 
Cosgrove, 41 Wash. 332, 83 Pae. 240: 
Magee v. Big Bend Land Co., 51 Wash. 
406, 99 Pac. 16. 
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§ 137. Title and Rights of Purchasers: 
Ryan v. Ferguson, 3 Wash. 356, 28 Pac. 
910. 

§ 138. 
ranty: Bjmerland v. Eley, 15 Wash. 101, 
45 Pac. 730; Wallace v. Grant, 27 Wash. 
130, 67 Pac. 578; Towner v. Rodegeb, 
33 Wash. 153, 74 Pac. 50, 99 Am. St. Rep. 
936; Matson v. Johnson, 48 Wash. 256, 
93 Pac. 324, 125 Am. St. Rep. 924; Golden 
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% 139. Rights and Remedies of Pur- 
chasers on Avoidance of Sale: Ball v. 
Clothier, 34 Wash. 299, 75 Pac. 1099. 


An administrator’s sale for cash, con- 
firmed by the court, transfers the equl- 
table title to the purchaser, although the 
deed is not delivered and no part of the 
purchase price is paid: Moller v. Niagara 
Fire Ins. Co., 54 Wash. 439, 103 Pac. 449, 
132 Am, St. Rep. 1115, 24 L. R. A. (N. 


v. Pilchuck Tribe No. 42, Improved Order 
of Red Men, 71 Wash. 581, 129 Pac. 93. 


§ 1505. Sale or Mortgage of Realty to Pay Legacy. 

When a testator shall have given any legacy by will that is effectual 
to charge real estate, and his goods, chattels, rights and credits shall be 
insufficient to pay such legacy, together with the debts and charges of 
administration, the executor or administrator, with the will annexed, may 
obtain an order to sell or mortgage his real estate for that purpose in the 
same manner and upon the same terms and conditions as prescribed in 
this chapter in case of a sale or mortgage for the payments of the debts. 
[L. 17, p. 682, § 135. 


Implied power of executor to sell real estate of testator. 


§ 1506. Insufficiency of Estate to Pay Debts. 


If the provision made by the will or the estate appropriated be not 
sufficient to pay the debts and expenses of administration and family ex- 
penses, such part of the estate as shall not have been disposed of by the 
will, if any, shall be appropriated for that purpose, according to the pro— 
visions of this chapter. [L. 17, p. 682, § 136.) 


§ 1507. Liability of Devises and Legacies for Debts. 


The estate, real and personal, given by the will to any legatees or 
devisces, shall be held liable for the payment of the debts, the expenses 
of administration and allowances to the family, in proportion to the value 
or amount of the several devises or legacies, if there shall not be other 
sufficient estate, except that specific devises or legacies may be exempted, 
if it appear to the court necessary to carry into effect the intention of the 
testator. [L. 17, p. 682, § 137.] 


Right of personal representative to 
setoff, against joint debtor of es- 
tate, legacy or distributive share 
due to one of joint debtors. 21 
Ann. Cas. 812. 


S.) 807, | 


Ann. Cas. 1916D, 410. 


Distributive share of heir in real 
estate as chargeable with heir’s 
indebtedness to estate either as 
against land itself or proceeds of 
sale thereof. Ann Cas. 1916D, 636. 


§ 1508. Contribution Among Devisees and Legatees. 


When the estate given by any will has been sold for the payment of 
debts and expenses, all the devisees and legatees shall be liable to con- 
tribute, according to their respective interests, to any devisee or legatee 
from whom the estate devised to him may be taken for the payments of the 
debts or expenses; and the court, when distribution is made, shall by de- 
eree for that purpose, settle the amount of the several liabilities and decree 
how much each person shall contribute. [L. 17, p. 682, § 138.] 


Contribution as between legatees and devisees to pay testator’s debts. 1 L. R. A. 
(N. 8.) 461. 
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§ 1509. Sale of Decedent’s Contract Interest in Lands. 


If the deceased person at the time of his death was possessed of a 
contract for the purchase of lands, his interest in such lands under such 
contract may be sold on the application of his executor or administrator 
in the same manner as if he died seized of such lands; and the same 
proceedings may be had for that purpose as are prescribed in this act in 
respect to lands of which he died seized, except as hereinafter provided. 
[L. 17, p. 683, § 139. ] 


§ 1510. Purchaser 's Bond to Secure Payments. 


Such sale shall be made subject to all payments that may thereafter 
become due on such contract, and if there be any such payments there- 
after to become due such sale shall not be confirmed by the court until 
the purchaser shall have executed a bond to the executor or administrator 
for his benefit and indemnity, and for the benefit and indemnity of the 
persons entitled to the interest of the deceased in lands so contracted for, 
in double the whole amount of the payments thereafter to become due on 
such contract, with such sureties as the court shall approve. [L. ’17, 
p. 683, § 140.] 


§ 1511. Conditions of Bond. 


Such bond shall be conditioned that the purchaser will make all pay- 
ments for such land as shall become due after the date of such sale, and 
will fully indemnify the executor or administrator and the person so en- 
titled against all demands, costs and charges and expenses, by reason of 
any covenant or agreement contained in such contract; but if there be no 
payments thereafter to become due on such contract, no bond shall be re- 
quired of the purchaser. [L. 17, p. 683, § 141.) 


§ 1512. Assignment of Decedent’s Contract. 


Upon the confirmation of such sale, the executor or administrator 
shall execute to the purchaser an assignment of the contract, which as- 
signment shall vest in the purchaser, his heirs and assigns, all the right, 
title and interest of the persons entitled to the interest of the deceased in 
the land sold at the time of the sale, and such purchaser shall have the 
same rights and remedies against the vendor of such lands as the de- 
ceased would have had if living. [L. 17, p. 683, § 142.] 


§ 1513. Redemption of Decedent’s Mortgaged Estate. 


It any person die having mortgaged any real or personal estate, and 
shall not have devised the same, or provided for any redemption thereof 
hy will, the court, upon the application of any person interested, may 
order the executor or administrator to redeem the estate out of the assets, 
ii it should appear to the satisfaction of the court that such redemption 
would be beneficial to the estate and not injurious to creditors. [L. 17, 
p. 684, § 143. ] 

For Payment of Debts—Mortgage Debt: 323, 35 Pac. 1073; Jones v. Seattle Brick 
See Remington’s Digest, Ex. & Ad., § 108; & Pile Co., 56 Wash. 166, 105 Pac. 238. 


Ryan v. Fergusson, 3 Wash. 356, 28 Pac. The 8 in this section has no 
910; Clement’s Estate, In re, 8 Wash. application to casea where the property has 
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ently of the probate procceding, notwith- 
standing his remedy in probate, under 
this and following scctions; and thereby 
he waives his right to any deficiency 


judgment: Denton v. Maple, 92 Wash. 
290, 158 Pac. 1001. 3 


CHAP. IIT] 


been devised to a residuary legatee: 
Clement’s Estate, In re, 8 Wash. 323, 35 
Pac. 1073. 


A mortgagee of property in course of 
administration may, pending administra- 
tion, not only foreclose, but may pursue 
his remedy by foreclosure sale, independ- 


§ 1514. Sale or Mortgage to Effect Redemption. 

If it shall be made to appear to the satisfaction of the court that it 
will be to the interest of the estate of any deceased person to sell or 
mortgage other personal estate or to sell or mortgage other real estate 
of the decedent than that mortgaged by him to redeem the property so 
mortgaged, the court may order the sale or mortgaging of any personal 
estate, or the sale or mortgaging of any real estate of the decedent which 
it may deem expedient to be sold or mortgaged for such purpose, which 
sale or mortgaging shall be conducted in all respects as other sales or mort- 
gages of like property ordered by the court. [L. 17, p. 684, § 144.] 


§ 1515. Sale of Mortgaged Property, if Redemption Inexpedient. 


If such redemption be not deemed expedient, tne court shall order 
such property to be sold at public or private sale, which sale shall be with 
the same notice and conducted in the same manner as required in other 
cases of real estate or personal property provided for in this act, and 
shall be sold subject to such mortgage, and the executor or administrator 
Shall thereupon execute a conveyance thereof to the purchaser, which 
conveyance shall be effectual to convey to the purchaser all the right, 
title, and interest which the deceased had in the property, and the pur- 
chase money, after paying the expenses of the sale, shall be applied to the 
residue in due course of administration. [L. 17, p. 684, § 145.] 


§ 1516. Sales Directed by Will. 


When property is directed by will to be sold, or authority is given 
in the will to sell property, the executor may sell any property of the 
estate without the order of the court, and without any notice, and it shall 
not be necessary under such circumstances to make any application to 
the court with reference to such sales or have the same confirmed by 
the court. [L. 17, p. 684, § 146.] 


SALES OF REAL ESTATE: See Rem- § 54. 


Setting Aside: Davis v. 


ington’s Digest, Ex. & Ad., §§50—55. Ford, 15 Wash. 107, 45 Pac. 737, 46 Pac. 
Sale—Power Under Will: Sharp v. 393; Sharp v. Greene, 22 Wash. 677, 62 
Greene, 22 Wash. 677, 62 Pac. 147. Pac. 147. 

§51. —— Purchase or Lease by Ex- §55. Mortgage: Miller v. Borst, 11 


ecutor or Administrator: Gardella v. 
Meeker, 3 W. T. 178, 13 Pac. 709; 
O'Neile v. Ternes, 32 Wash. 528, 73 Pac. 
692. : 


§ 52. —— Conveyance: Wilson v. Mor- 
rell, 5 Wash. 654, 32 Pac. 733. 
§ 53. —— Title and Rights of Pur- 


chasers: Wilson v. Morrell, 5 Wash. 654, 
32 Pac. 733; Bjmerland v. Eley, 15 Wash. 
101, 45 Pac. 730. 


Wash. 260, 39 Pac. 662; McKenna v. 
Cosgrove, 41 Wash. 332, 83 Pac. 240. 


May less than all the executors named 
exercise power of sale. 50 L. R. 
A. (N. 8.) 622. 

Duty of executor with power of sale 
as to land held adversely. 35 
L. R. A. (N. S.) 749. 
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XVIII. 
POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS, 


§ 1517. Powers and Duties. 


It shall be the duty of every executor or administrator to settle 
the estate in his hands as rapidly and as quickly as possible, without 


sacrifice to the estate. 


He shall collect all debts due the deceased and 


pay all debts as hereinafter provided. He shall be authorized in his 
own name to maintain and prosecute such actions as pertain to the. 
management and settlement of the estate, and may institute suit to 
collect any debts due the estate or to recover any property, real or 


personal, or for trespass of any kind or character. 


COLLECTION AND MANAGEMENT 
OF ESTATE—IN GENERAL: Sce Rem- 
ington’s Digest, Ex. & Ad., §§ 37—47. 
Representation of Decedent: Smith v. 
Northern Pac. R. Co., 22 Wash. 500, 61 
Pac. 255. 


§ 38. Jurisdiction of Courts: Wilbur's 
Estate, In re, 8 Wash. 35, 35 Pac. 407, 40 
Am. St. Rep. 886; Filley v. Murphy, 30 
Wash. 1, 70 Pac. 107; Martin's Estate, In 
re, 82 Wash. 226, 144 Pac. 42. 

§ 39. Discovery and Collection of As- 
gets Proceedings for Discovery of As- 
sets: Main v. Hadfield, 41 Wash. 504, 
84 Pac. 12. 

§ 40. — Collection and Protection of 
Assets in General: McCoy v. Ayres, 2 
W. T. 307, 5 Pac. 843; Hazelton v. Bogar- 
dus, 8 Wash. 102, 35 Pac. 602; Lamb- 
Davis Lumber Co. v. Stowell, 96 Wash. 
46, 164 Pac. 593, L. R. A. 1917 E, 960. 

8 41. Compromise or Release of 
Claims: Denney v. Parker, 10 Wash. 218, 
38 Pac. 1018. 


8 42. Custody and Management of Es- 
tate: Ward v. Moorey, 1 W. T. 104; 
Burch v. McDaniel, 2 W. T. 58, 3 Pac. 
586; Ennis’ Estate, In re, 96 Wash. 352, 
165 Pac. 119. 

See, also, Dunn v. Peterson, 4 Wash. 
170, 29 Pac. 998; Johnston's Estate, In 
re, 107 Wash. 25, 181 Pac. 209. 


§ 42-1. Contracts: Gates v. Herr, 102 
Wash. 131, 172 Pac. 912. 


See, also, Lamb-Davis Lbr. Co. v. 
Stowell, 107 Wash. 212, 181 Pac. 520. 


§ 43. Investments—Loss or Deprecia- 
tion: Sharp v. Greene, 22 Wash. 677, 62 
Pac. 147. 

Legatees under a will who objected to 
the consummation of an investment in 
bonds and preferred that the executors 
forfeit a deposit thereon cannot hold an 
executor personally liable for the deposit 
on the ground that they failed to obtain 
Permission of the court to make the in- 


[L. 17, p. 685, § 147.] 


vestment, where there would have been 
no loss if the investment had been con- 
summated, as such executor proposed and 
wished to do: McDonald’s Estate, In re, 
110 Wash. 366, 188 Pac. 523. 

§ 44. Deposits: Kohler’s Estate, In re, 
15 Wash. 613, 47 Pac. 30, 55 Am. St. 
Rep. 904. 


§ 45. Individual Interest in Transac- 
tions: Bowen v. Hughes, 5 Wash. 442, 32 
Pac. 98; Eastham v. Landon, 17 Wash. 
48, 48 Pac. 739. 


See, also, Lamb-Davis Lbr. Co. v. 
Stowell, 107 Wash. 212, 181 Pac. 520. 


§ 45-1. Fraud: Kennedy v. Burr, 101 
Wash. 61, 171 Pac. 1022. 


§ 47. Coexecutors and Coadministrators 
—Joint or Several Authority: Gilmore v. 
Baker Co., 12 Wash. 468, 41 Pac. 124. 


See, also, Hagerty’s Estate, In re, 105 
Wash. 547, 178 Pac. 644. 


Where two resident executors were 
actively performing all the duties con- 
nected with the office, with the acquies- 
cence of all in interest, complaint cannot 
be made of their investment of funds 
without the co-operation of two non- 
resident executors: McDonald’s Estate, In 
re, 110 Wash. 366, 188 Pac. 523. 


Possession and Use: See Remington's 
Digest, Ex. & Ad., $48; Ward v. Moorey, 
1 W. T. 104; Dunn v. Peterson, 4 Wash. 
170, 29 Pac. 998; Noble v. Whitten, 38 
Wash. 262, 80 Pac. 451; Gibson v. Slater, 
42 Wash. 347, 84 Pac. 648. 


Right of executor or administrator to 
avoid contract or conveyance by 
decedent on ground of mental in- 
capacity. 1 A. L. R. 1517. 

Right of personal representative to 
enjoin execution sale of decedent’s 
property. Ann. Gas. 1918C, 260; 
30 L. R. A. 120. 

Power of executor to make lease of 
oil and gas lands. 1 Ann. Cas. 
406. 
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§ 1518. Actions for Recovery of Property and on Contract. 

Actions for the recovery of any property or for the possession 
thereof, end all actions founded upon contracts, may be maintained 
by and against executors and administrators in all cases in which the 
same might have been maintained by and against their respective tes- 


tators or intestates. [L. 


ACTIONS: See Remington’s Digest, Ex. 
& Ad., 88 140—148. Capacity to Sue in 
General: Denny v. Sayward, 10 Wash. 
422, 39 Pac. 119. 


§ 141. Rights of Action by Executors 
or Administrators—In General: McCoy 
v. Ayres, 2 W. T. 307, 5 Pac. 843; 
Hazleton v. Bogardus, 8 Wash. 102, 
35 Pac. 602; Gibson v. Slater, 42 
Wash. 347, 84 Pac. 648; Duvall v. 
Healy Lumber Co., 57 Wash. 446, 107 
Pac. 357, 109 Pac. 305; Smith v. Stiles, 
68 Wash. 345, 123 Pac. 448; Griffith v. 
James, 91 Wash. 607, 158 Pae. 251; 
Wendler v. Woodard, 93 Wash. 684, 161 
Pac. 1043; Peterson v. Tull, 85 Wash. 
546, 148 Pac. 598. 


8 142. Personal or Representative 
Capacity: Smith v. Northern Pac, R. Co., 
22 Wash. 500, 61 Pae. 255; Harvey v. 
Pocock, 92 Wash. 625, 159 Pac. 771. 


§ 143. Rights of Action Against Ex- 
ecutors or Administrators—In General: 
Bowen v. Hughes, 5 Wash. 442, 32 Pac. 
98; Eastham v. Landon, 17 Wash. 48, 48 
Pac. 739; Bishop v. Locke, 92 Wash. 90, 
158 Pac. 997; Denton v. Maple, 92 Wash. 
290, 158 Pac. 1001. 


An executrix, operating a logging road 
in continuation of her deceased husband's 
business, is individually liable for negli- 
gence in permitting fires to escape, and 
hence a claim against the estate is not a 
condition precedent to action: Fisher v. 
McNeely, 110 Wash. 283, 188 Pac. 478. 


§ 144. Personal or Representative 
Capacity: Collins v. Denny Clay Co., 41 
Wash. 136, 82 Pac. 1012; Spokane v. 
Costello, 57 Wash. 183, 106 Pac. 764; 
Brownfield v. Holland, 63 Wash. 86, 114 
Pac. 890. 


See, also, Fisher v. McNeely, 110 Wash. 


283, 188 Pac. 478. 


§ 145. Defenses by Administrators: 
Wallace v. Grant, 27 Wash. 130, 67 Pac. 
578; Ward v. Magaha, 71 Wash. 679, 129 
Pac. 395. 

§ 146. Setoff and Counterclaim: Seo 
notes to section 268, supra. 


§ 1519. 


17, p. 685, 8 148.] 


See, also, Green v. Harris, 113 Wash. 
259, 193 Pae. 690. 

§ 147. Jurisdiction: Stewart v. Lohr, 
1 Wash. 341, 25 Pae. 457, 22 Am. St. Rep. 
150; Alfstad’s Estate, In re, 27 Wash. 
175, 67 Pac. 593; Huston v. Becker, 15 
Wash. 586, 47 Pac. 10; Belt’s Estate, In 
re, 29 Wash. 535, 70 Pac. 74, 92 Am. St. 
Rep. 916. | 

§ 148. Venue: Reese v. 
Wash. 373, 31 Pae. 1027. 


Joinder or Intervention in Actions by 
Others: See Remington's Digest, Ex. & 
Ad., § 150; Strong v. Eldridge, 8 Wash. 
595, 36 Pac. 696: Ritterhoff v. Puget 
Sound Nat. Bank, 37 Wash. 76, 79 Pae. 
601, 107 Am. St. Rep. 791. 


Pleading—Allegation of Representative 
Capacity: See Remington's Digest, Ex. & 
Ad., 8 151; Miller v. Borst, 11 Wash. 260, 
39 Pac. 662; Megrath v. Gilmore, 15 
Wash. 558, 46 Pac. 1032; Waldo v. Mil- 
roy, 19 Wash. 156, 52 Pac. 1012; Boyer v. 
Robinson, 26 Wash. 117, 66 Pac. 119; 
Stein v. Waddell, 37 Wash. 634, 80 Pac. 
184. 

Evidence and Trial: See Remington's 
Digest, Ex. & Ad., §§ 152, 153; McCoy v. 
Ayres, 2 W. T. 307, 5 Pac. 843; Gilmore 
v. Baker Co., 12 Wash. 468, 41 Pac. 124; 
Poncin v. Furth, 15 Wash. 201, 46 Pac. 
241; First Nat. Bank of Olympia v. Root, 
19 Wash. 111, 52 Pac. 521; McAllister 
v. Chambers, 71 Wash. 521, 129 Pac. 85; 
Winston v. Crowe, 28 Wash. 65, 68 Pac. 
174; Filley v. Murphy, 30 Wash. 1, 70 


Murnan, 5 


Pac. 107. 


Right of personal representative to 
maintain action to quiet title to 
decedent’s real estate. Ann. Cas 
1913A, 996. 


Right of personal representative to 
bring ejectment for lands of de- 
ceased: 15 Ann. Cas. 569; 18 L. 
R. A. 789. 


Necessity that executor or adminis- 
trator, in action brought by him, 
allege that suit is brought in repre- 
sentative capacity. Ann. Cas. 
1916E, 114. 


Waste, Conversion and Trespass. 


Executors and administrators may maintain actions against any 


person who shall have wasted, destroyed, taken, carried away, or con- 
verted to his own use the goods of their testator or intestate in his 
lifetime; also may maintain actions for trespass committed on the estate 
of the deceased during his lifetime. [L. 17, p. 685, § 149.] 
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Railroad fill upon a street changing the 
grade and interfering with access, to the 
damage of the abutting owner of im- 
proved property, who owns the fee of the 


§ 1520. 


PROBATE LAW AND PROCEDURE. 


[TITLE X 


street, is a trespas3 for which the right 
of action survives, under this section: 
Seward v. Spokane & Seattle R. Co., 64 
Wash. 516, 117 Pac. 263. 


Actions on Torts of Decedent. 


Any person, or his personal representatives, shall have an action 


against the executor or administrator of any estate or intestate who in 
his lifetime shall have wasted, destroyed, taken, or carried away, or 
converted to his own use, the goods and chattels of any such person, 


or committed any trespass on the real estate of such person. 


p. 685, §150.] 
§ 1521. 


[L. 17, 


Actions on Bonds of Prior Representatives. 


Any administrator may in his own name, for the benefit of all 
parties interested in the estate, maintain actions on the bond of an ex- 


ecutor or of any former administrator of the same estate. 


$ 151. 
§ 1522. Compromise of Claims. 


[L. 17, p. 685, 


The court shall have power to authorize the executor or adminis- 
trator to compromise and compound any claim owing to the estate. 


[L. 17, p. 686, § 152.] 


7 


§ 1523. Recovery of Decedent’s Fraudulent Conveyances. 

When there shall be a deficiency of assets in the hands of an ex- 
ecutor or administrator, and when the deceased shall in his lfetime 
have conveyed any real estate, or any rights, or interests therein, with 
intent to defraud his creditors or to avoid any right, duty or debt of 
any person, or shall have so conveyed such estate, which deeds or con- 
vevanees by law are void as against creditors the executor or adminis- 
trator may, and it shall be his duty to, commence and prosecute to final 
judgment any proper action for the recovery of the same, and may 
recover for the benefit of the creditors all such real estate so fraudulently 
conveyed, and may also, for the benefit of the creditors, sue and recover 
all goods, chattels, rights and credits which may have been so fraudu- 
lently conveyed by the deceased in his lifetime, whatever may have been 


the matter of such fraudulent conveyance. 


The rights of an executor to set aside 
the fraudulent conveyances of the dece- 
dent for the benefit of creditors, under this 
section, are the same as though the cred- 
itors were prosecuting the action against 
the fraudulent transferee during the life- 
time of the deceased: Daniels v. Spear, 
65 Wash. 121, 117 Pac. 737. 

Under this section, the widow of the 
deceased has no interest in the action as 
an heir, although the property conveyed 


[L. 17, p. 686, 8 153.] 


by the deceased was community person- 
alty, of which the husband had sole con- 
trol under section 6892, infra; since it 
cannot be said that she did not receive 
the bencfit of the conveyance: Daniels V. 
Spear, 65 Wash. 121, 117 Pac. 737. 
Right of personal representative to 
set aside fraudulent conveyance DY 
decedent. 18 Ann. Cas, 37; Ann. 
Cas. 1915B, 212. 
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XIX. 
ACCOUNTS OF EXECUTORS AND ADMINISTRATORS AND PAYMENT OF DEBTS. 


§ 1524. Promise to Pay Decedent’s Debts. 


No executor or administrator shall be chargeable upon any special 
promise to answer damages, or to pay the debts of the testator or intes- 
tate out of his own estate, unless tne agreement for that purpose, or 
some memorandum or note thereof, is in writing and signed by such 
executor or administrator, or by some other person by him thereunto 
specially authorized. [L. 717, p. 686, §154.] 


§ 1525. Chargeable With Whole Estate. 


Every executor and administrator shall be chargeable in his accounts 
with the whole estate of the deceased which may come into his pos- 
session. He shall not be responsible for loss or decrease or destruction 
of any of the property or effects of the estate, without his fault. [L. 17, 
p. 686, §155.] 


§ 1526. Allowance of Expenses, 
He shall be allowed all necessary expenses in the care, management 
and settlement of the estate. [L. 17, p. 687, § 156.] 
DISBURSEMENTS AND EXPENSES: 113 Pac. 1105; Stahl v. Schwartz, 81 
See Remington’s Digest, Ex. & Ad., §§ 159, Wash. 293, 142 Pac. 651. 


159-1. Disbursements for Benefit of Real See, also, Johnston’3 Estate, In re, 
Property: Alfstad’s Estate, In re, 27 107 Wash. 25, 181 Pac. 209. 


Wash. 175, 67 Pac. 593. Disbursements What constitute “necessary expenses” 
for Benefit of Legatees or Distributees: of decedent’s estate. Ann Cas. 
Lotzgesell’s Estate, In re, 62 Wash. 352, 1918D, 923. 


§ 1527. Uncollectible Debts of Estate—Purchase by Executor of Claims. 


No executor or administrator shall be accountable for any debts 
due the estate, if it shall appear that they remain uncollected without 
his fault. No executor or administrator shall purchase any claim against 
the estate he represents, but however the exccutor or administrator may 
make application to the court for permission to purchase certain claims, 
and if it appears to the court to be for the benefit of the estate that such 
purchase shall be made, the court may make an order allowing such 
claims and directing that the same may be purchased by the executor 
or administrator under such terms as the court shall order, and such 
claims shall thereafter be paid as are other claims, but the executor or 
administrator shall not profit thereby. [L.’17, p. 687, § 157.] 


§ 1528. Compensation—Attorney’s Fees. 


Where no compensation shall have been provided by will, or the 
executor shall renounce his claim thereto, he shall be allowed such com- 
pensation as to the court shall seem just and reasonable, based on the 
services rendered; and the like compensation shall be allowed to ad- 
ministrators. In all cases where it is necessary for such executor or ad- 
ministrator to employ an attorney, such attorney shall be allowed such 
compensation as to the court shall seem just and reasonable. [L. 17, 
p. 687, § 158.] 
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Cited in 97 Wash. 499; 102 Wash. 262, 
263; 112 Wash. 559. 


Counsel Fees: See Remington’s Digest, 


Ex. & Ad., $160; Wilbur v. Wilbur, 17 
Wash. 683, 50 Pac. 589; Mason's Estate, 
In re, 26 Wash. 259, 66 Pac. 435; Witt’s 
Estate, In re, 74 Wash. 172, 132 Pace. 
1012; Hart v. Bogle, 88 Wash. 125, 152 
Pac, 1010; Snook v. Kennedy, 103 Wash. 
390, 174 Pac. 643. 


See, also, Babcock’s Estate, In re, 112 
Wash. 556, 192 Pac. 939. 


The allowance of $1,025 for fees of an 
attorney for an executrix of an estate, 
appraised at $144,000, is exces3ive and 
should be reduced to $500, where $115,000 
of the appraised property proved to be of 
little or no value: Johnston’s Estate, In 
re, 107 Wash. 25, 181 Pac. 209. 


An administrator is not to be deprived 
of his statutory compensation by reason 
of irregularities, where he was not guilty 
of fraud and administered the estate 


with great ability and resourcefulness in 


the face af financial difficulties: John- 
ston’s Estate, In re, 107 Wash. 25, 181 
Pac, 209. 


The appraised value of the estate is 
only the prima facie value of figuring 
an administrator’s atatutory commissions, 
Which should be based upon the total 
cash received from all sources, plus the 
value of real estate conveyed in satis- 
faction of debts, and plus the appraised 
value of household goods administered; 
and where that amounts to the sum of 
$39,831.24, the statutory commission is 
$1,633.24: Johnston’s Est-te, In re, 107 
Wash. 25, 181 Pac. 209. 


Attorneys’ Fees and Improper Pay- 
ments: See Remington’s Digest, Ex. & 
Ad., §94; Sullivan’s Estate, In re, 36 
Wash. 217, 78 Pac. 945; Shufeldt v. 
Hughes, 55 Wash. 246, 704 Pae. 253; 
Litchtenberg’s Estate, In rẹ 58 Wash. 585, 
109 Pac. 48. 

Compensation by Way of Commissions: 
See Remington’s Digest, Ex. & Ad, 
$§ 161—166. Effect of Testamentary Pro- 
visions: Smith’s Estate, In re, 18 Wash. 
129, 51 Pac. 348. 


§ 1529. Reports—Contents. 


PROBATE LAW AND PROCEDURE, 


[TirLe X 


The statutory compensation applies to 
nonintervention wills: Shufeldt v. Hughes, 
55 Wash. 246, 104 Pae. 253. ° 


§ 162. Effect of Agreements: 
Kuhn’s Appeal, 4 Wash. 534, 30 Pac. 643; 
Noble v. Whitten, 38 Wash. 262, 80 Pac. 
451; Field’s Estate, In re, 33 Wash. 63, 
73 Pac. 768; Sloan v. West, 63 Wash. 623, 
116 Pac. 2723 Tachi's Estate, In re, 90 
Wash. 621, 156 Pac. 833. 


§ 163. — Waiver of Right: Noble v. 
Whitten, 38 Wash. 262, 80 Pac. 451; 
Shufeldt v. Hughes, 55 Wash. 216, 104 
Pac. 253; Stahl v. Schwartz, 81 Wasb. 293, 
142 Pac. 651; Lamb Davis Lumber Co. 
v. Stowell, 96 Wash. 46, 164 Pac. 593, 
L. R. A. 1917E, 960. 


See, also, Hemrich’3 Estate, 
113 Wash. 667, 194 Pac. 569. 


§ 164. On What Property Al- 
lowed: Noble v. Whitten, 38 Wash. 262, 
80 Paec. 451. 


§ 165. Rate and Computation: 
Smith’s Estate, In re, 18 Wash. 129, 51 
Pac. 348; Horton v. Barto, 17 Wash. 675, 
50 Pac. 587; Wilbur v. Wilbur, 17 Wash. 
683, 50 Pac. 589; Mason’s Estate, In re, 
26 Wash. 259, 66 Pac. 435; Hagerty's 
Estate, In re, 97 Wash. 491, 166 Pac. 
1139. 


See, also, Johnston’s Estate, In re, 107 
Wash. 25, 181 Pac. 209; McDonald’s Es- 


In re, 


tate, In re, 110 Wash. 366, 188 Pac. 523. 


§ 166. Successive Administrations: 
Mason’s Estate, In re, 26 Wash. 259, 66 
Pac. 435. 


Right of executor or administrator to 
extra allowance of compensation 
for extraordinary services. Ann. 
Cas. 1913A, 1267; Ann. Oas. 19154A, 
149. 


Right of personal representatives to 
compensation for legal serviees. 
Ann. Cas. 1913A, 1273. 


Devise or bequest to executor as pro- 
vision for his compensation for ser- 
vices as such, Ann. Cas. 1913D, 
993. 


Within thirty days after the expiration of the time for filing of 


claims of creditors, 


the executor or administrator shall make, verify 


by his oath, and file with the clerk of the court a report of the affairs 
of the estate. Such report shall contain a statement of the claims filed 
and allowed and all those rejected, and if it be necessary to sell or 
mortgage any property for the purpose of paying debts or settling any 
obligations against the estate or expenses of administration or allowance 
to the family, he may in such report set out the facts showing such 
necessity and ask for such sale or mortgage; such report shall likewise 
state the amount of property, real and personal, which has come into 
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his hands, and give a detailed statement of all sums collected by him, 
and of all sums paid out, and it shall state such other things and mat- 
ters aS may be proper or necessary to give the court full information 
regarding any transactions by him done or which should be done. Such 
executor or administrator may, however, make, verify, and file, prior 
to the expiration of the time for the presentation of claims, any reports 
which in his judgment would be proper or which the court may order 


to be made. [L. 17. p. 687, § 159. ] 


ACCOUNTING AND SETTLEMENT: 
See Remington's Digest, EX. & Ad., 
$$ 156— 158-1. 


§ 156. Jurisdiction of Courts: Seattle 
v. McDonald, 26 Wash. 98, 66 Pac. 145; 
Macdonald’s Estate, In re, 29 Wash. 422, 
69 Pac. 1111; Drasdo v. Jobst, 39 Wash. 
425, §1 Pac. 857; Brown’s Estate, In re, 
93 Wash. 324, 160 Pac. 945. 


§ 157. Appraisement: Horton v. Barto, 


17 Wash. 675, 50 Pac. 587; Smith’s Es- 
tate, In re, 18 Wash. 129, 51 Pac. 348. 

See, also, Johnston’s Estate, In re, 107 
Wash. 25, 181 Pac. 209. 

§ 158. Use and Occupation of Premises: 
Alfstad’s Estate, In re, 27 Wash. 175, 
67 Pac. 593. 

§ 158-1. Credits in General: Witt's Es- 
tate, In re, 74 Wash. 172, 132 Pac. 1012. 

See, also, Johnston’s Estate, In re, 107 
Wash. 23, 181 Pac. 209. 


§ 1530. Notice of Hearing—Settlement by Court. 


It shall not be necessary for the executor or administrator to give 
any notice of the hearing of any report prior to the final report, except 
as in section 1434 provided, but the court may require notice of the hear- 
ing of any such report. If the court does not require such notice to be 
given, then at any time after ten days following the filing of any report, 
other than the final report, the court may hear and settle such report. 
[L. 17, p. 688, 8 160.) 


§ 1531. Final Report and Petition for Distribution. 

When the estate shall be ready to be closed, such executor or ad- 
ministrator shall make, verify and file with the court his final report 
and petition for distribution. Such final report and petition shall, among 
other things, show that the estate is ready to be settled, and shall show 
any moneys collected since the previous report, and any property which 
may have come into the hands of the executor or administrator since 
his previous report, and debts paid, and generally the condition of the 
estate at that time. It shall likewise set out the names and addresses, 
as nearly as may be, of all the legatees and devisees in the event there 
shall have been a will, and the names and addresses, as nearly as may 
be, of all the heirs who may be entitled to share in such estate, and 
shall give a particular description of all the property of the estate re- 
maining undisposed of, and shall set out such other matters as may 
tend to inform the court of the condition of the estate, and it may ask 
the court for a settlement of the estate and distribution of property 
and the discharge of the executor or administrator. If the executor or 
administrator has been discharged without having legally closed the 
estate, without having legally obtained an adjudication as to the heirs, 
or without having legally procured a decree of distribution or final set- 
tlement the court may in its discretion upon petition of any person 
interested, cause all such steps to be taken in such estate as were 
omitted or defective. [L. 17, p. 688, §161.] 
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§ 1532. Time and Place of Hearings—Notice. 

When such final report and petition for distribution, or either, 
shall have been filed, the court shall fix a day for the hearing of the 
same, which day must be at least twenty-five days subsequent to the day 
of the first publication and posting of notices of such hearing as here- 
inafter provided. Notice of the time and place fixed for such hearing 
shall be given by the executor or administrator by publishing the same 
at least once a week for three successive weeks preceding the time fixed 
for such hearing, such publication to be in such paper as the court may 
order, and such notice shall be posted in three public places in the 
county at least twenty-five days preceding the time fixed for such hear- 
ing, and which shall state in substance that a final report and petition 
for distribution have, or either thereof has, been filed with the clerk 
of the court, and that the court is asked to settle such report, distribute 
the property to the heirs or persons entitled to the same, and discharge 
the executor or administrator, and it shall give the time and place fixed 
for the hearing of such final report and petition and shall be signed 
by the executor or administrator or the clerk of the court and be posted 
and published or caused to be posted and published as aforesaid. [L. 19. 
p. 59, §1. Cf. L. 17, p. 689, § 162. ] 


Notice of distribution in probate proceedings ag jurisdictional. 37 L. B. A. 
(N. 8.) 368. 


§ 1533. Hearing on Final Report—Decree of Distribution. 

Upon the date fixed for the hearing of such final report and petition 
for distribution, or either thereof, or any day to which such hearing may 
have been adjourned by the court, if the court be satisfied that the 
notice of the time and place of hearing has been given as provided 
herein, it may proceed to the hearing aforesaid. Any person interested 
may file objections to the said report and petition for distribution, or 
may appear at the time and place fixed for the hearing thereof and 
present his objections thereto. The court may take such testimony as 
to it appears proper or necessary to determine whether the estate is 
ready to be settled, and whether the transactions of the executor or 
administrator should be approved, and to determine who are the legatees 
or heirs or persons entitled to have the property distributed to them, 
and the court shall, if 1t approves such report, and finds the estate 
ready to be closed, cause to be entered a decree approving such report. 
find and adjudge the persons entitled to the remainder of the estate, 
and that all debts have been paid, and by such decree shall distribute 
the real and personal property to those entitled to the same. The court 
may, upon such final hearing, partition among the persons entitled 
thereto, the estate held in common and undivided, and designate and 
distribute their respective shares; or assign the whole or any part of 
said estate to one or more of the persons entitled to share therein. 
That the person or persons to whom said estate is assigned shall pay 
or secure to the other parties interested in said estate their just pro- 
portion of the value thereof as determined by the court from the ap- 
praisement, or from any other evidence which the court may require. 
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If it shall appear to the court at or prior to any final hearing that 
the estate cannot be fairly divided, then the whole or any part of said 
estate may be sold or mortgaged in the manner provided by law for 
the sale or mortgaging of property by executors or administrators and the 
procecds thereof distributed to the persons entitled thereto as provided 
in the final decree. Upon the production of receipts from the bene- 
ficiaries or distributees for their portions of the estate, the court shall, 
if satisfied with the correctness thereof, adjudge the estate closed and 
discharge the executor or administrator. 

The court shall have authority to make partition, distribution and 
settlement of all estates in any manner which to the court seems right 
and proper, to the end that such estates may be administered and dis- 
tributed to the persons entitled thereto. No estate shall be partitioned, 
nor sale thereof made where partition is impracticable, except upon a 
hearing before the court and upon the testimony of at least three dis- 
interested witnesses previously appointed by the court for the purpose 
of viewing such property to be partitioned or sold. The court shall fix 
the values of the several pieces or parcels to be partitioned at the time 
of making such order of partition or sale; and may order the property 
sold and the proceeds distributed, or may order partition and distribute 
the several pieces or parcels, subject to such charges or burdens as 
shall be proper and equitable. 

The provisions of this section shall be concurrent with and not 
in derogation of other existing statutes as to partition of property. 
[L. 21, p. 243, §1. Cf. L. 17, p. 689, § 163. ] 


Cited in 105 Wash. 590; 109 Wash. Order or Decree for Distribution: See 
128. Remington’s Digest, Ex. & Ad., § 102; 


DISTRIBUTION OF ESTATE: See Huston v. Becker, 15 Wash. 586, 47 


Remington’s Digest, Ex. & Ad, §§95— Pac. 10; Horton v. Barto, 17 Wash. 675, 
100. Authority and Duty to Make in 
General: Wilbur’s Estate, In re, 8 Wash. 
35, 35 Pac. 407, 40 Am. St. Rep. 886. 


§ 96. Liabilities of Legatee or Dis- 
tributee to Estate: Prefontaine v. Mc- 
Micken, 16 Wash. 16, 47 Pac. 231; Boyer 
v. Robinson, 26 Wash. 117, 66 Pac. 119; 
Cooper’s Estate, In re, 95 Wash. 351, 163 
Pac. 935. 


§ 97. Debt Due to Executor or Admin- 
istrator Individually: Mclaughlin v. 
Barnes, 12 Wash. 373, 41 Pac. 62. 


§98. Time for Delivery or Payment 
of Legacy: Rogers v. Strobach, 15 Wash. 
472, 46 Pac. 1040. 


§ 99. Advances by Executor or Admin- 
istrator: Murphy’s Estate, In re, 30 Wash. 
9, 70 Paec. 109. 


§ 99-1. Mode and Sufficiency of Pay- 
ment in General: Goss’ Estate, In re, 73 
Wash. 330, 132 Pac. 409. 


§ 100. Effect of Payment or Distribu- 
tion: Griffin v. Warburton, 23 Wash. 231, 
62 Pac. 765; Sturgiss v. Dart, 23 Wash. 
244, 62 Pac. 858; Thatcher v. Capeca, 75 
Wash. 249, 134 Pac. 923; Peck v. Peck, 
76 Wash, 548, 137 Pac. 137. 


00 Pac. 587; Wilbur v. Wilbur, 17 Wash. 
683, 50 Pac. 589; Griffin v. Warburton, 23 
Wash. 231, 62 Pac. 765. 


See, also, Thompson’s Estate, In re, 
110 Wash. 635, 188 Pac, 784. 


The court may determine who are en- 
titled to the property: Reformed Presby- 
terian Church v. McMillan, 31 Wash. 643, 
72 Pae. 502. 


Settlement of Account: Sce Reming- 
ton’s Digest, Ex. & Ad., 35 167—169. 


Order or Decree: Drasdo v. Jobst, 39 
Wash. 425, 81 Pac. 857; Sullivan's Es- 
tate, In re, 48 Wash. 631, 94 Pac. 483; 
Doane’s Estate, In re, 64 Wash. 303, 116 
Pac. 847; Denton v. Maple, 92 Wash. 290, 
158 Pac. 10013 Plath v. Mullins, 94 Wash. 
154, 161 Pac. 1187; Litzell v. Hart, 96 
Wash. 471, 165 Pac. 393. 


§ 168. — Review: Horton v. Barto, 
17 Wash. 675, 50 Pac. 587; Wilbur v. 
Wilbur, 17 Wash. 683, 50 Pac. 589; 
Campbell’s Estate, In re, 98 Wash. 295, 
167 Pac. 905. 


§ 169. Operation and Effect: Hazel- 
ton v. Bogardus, 8 Wash. 102, 35 Pac. 
602; Denny v. Sayward, 10 Waah. 422, 
39 Pac. 119; State ex rel. Reser v. Su- 
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perior Court, 13 Wash. 25, 42 Pac. 630; 
Krohn v. Hirsch, 81 Wash. 222, 142 Pac. 
647. 

See, also, Smith’s Estate, In re, 108 
Wash. 652, 185 Pac. 618. 


The settlement of the final account of 
executors fixing their compensation by an 
order that was a final judicial determina- 
tion of the amount on hand under their 
joint control is not per se conclusive as 
to their joint liability for the future acts 
of one of them, resulting in loss of a 
portion of the property: Hagerty’s Es- 
tate, In re, 105 Wash. 547, 178 Pac. 618. 

Under this section, a widow is not en- 
titled to have a decree set aside to en- 
able her to make a claim for a home- 
stead, on the ground that she was 
ignorant of English and.of her rights, 
in the absence of a showing of fraud or 
grounds for the vacation of a judgment 
as required by Rem. Code, 88 464-473: 
Nilson’s Estate, In re, 109 Wash. 127, 
186 Pac. 268. 


Proceedings for Payment or Distribu- 
tion: Sec Remington’s Digest, Ex. & Ad., 
$ 101; Barker's Estate, In re, 5 Wash. 
390, 31 Pac. 976; McGowan v. Smith, 22 
Wash. 625, 61 Pac. 713; Reformed Pres- 
byterian Church v. Me Millan, 31 Wash. 
643, 72 Pac. 502; Sullivan’s Estate, In re, 
36 Wash. 217, 78 Pac. 945; Ostlund’s 
Estate, In re, 57 Wash. 359, 106 Pace. 
1116, 135 Am. St. Rep. 990; Horton v. 
Barto, 57 Wash. 477, 107 Pac. 191, 135 
Am. St. Rep. 999; Teynor v. Heible, 74 
Wash. 222, 133 Pac. 1, 46 L. R. A. (N. 
S.) 1033; State ex rel. Meyer v. Clif- 
ford, 78 Wash. 555, 139 Pac. 650; Hos- 
cheid's Estate, In re, 78 Wash. 309, 139 
Pac. 61. 

In directing final distribution of the 
estate in probate, the court has no power 
to charge the estate distributed to the 


[Tire X 


heirs with a lien in favor of the admin- 
istrator on account of money paid out 
by him for the benefit of the estate: 
Thompson’s Estate, In re, 110 Wash, 635, 
188 Pac. 784. 


Partition by Probate Court in Distribu- 
tion of Estate: McGowan v. Smith, 22 
Wash. 625, 61 Pac. 713. 


—— Conclusiveness and Setting Aside 
for Fraud: See Remington’s Digest, Ex. & 
Ad., §104; McLaughlin v. Barnes, 12 
Wash. 373, 41 Pac. 62; Prefontaine v. 
MeMieken, 16 Wash. 16, 47 Pac. 231; 
Ostlund's Estate, In re, 57 Wash. 359, 
106 Pac. 1116, 135 Am. St. Rep. 990; 
Alaska Banking & Safe Deposit Co. v. 
Noyes, 64 Wash. 672, 117 Paec. 492; 
Goss’ Estate, In re, 73 Wash. 330, 132 
Pac. 409; Doyle v. Langdon, 80 Wash. 
175, 141 Pac. 352; Krohn v. Hirsch, 81 
Wash. 222, 142 Pac. 647; Meeker v. 
Waddle, 83 Wash. 628, 145 Pac. 967; 
Veysey v. Veysey, 86 Wash. 553, 151 
Pac. 39; Davis v. Seavey, 95 Wash. 57, 
163 Pac. 35; Doble v. State, 95 Wash. 62, 
163 Pac. 37. 


See, also, Johnston’s Estate, In re, 197 
Wash. 25, 181 Pac. 209. 


Review: See Remington's Digest, 
Ex. & Ad., 5 105; Noble v. Whitten, 34 
Wash. 307, 76 Pac. 95; Drasdo v. Jobst, 
39 Wash. 425, 81 Pac. 857; Sullivan’s 
Estate, In re, 48 Wash. 631, 94 Pac. 483. 
An heir who assigned to the adminis- 
trator all her interest in the estate in 
consideration of an agreement to pay 
her a sum equal to her proportionate 
share on final distribution, has no such 
interest in the estate as to be entitled 
to appeal from the final settlement allow- 
ing claims and distributing the estate, 
her remedy being solely on her con- 
tract: Thompson’s Estate, In re, 110 
Wash. 635, 188 Pac. 784. | 


§ 1534. Representation of Minor by Guardian. 


If there be any minor interested in the estate whe has no legally 
appointed guardian, the court shall appoint some disintcrested person 
to represent such minor, with reference to such final report and petition 
for distribution, who, on behalf of the minor, may contest the same 
as any other person interested might contest it, and who shall be al- 
lowed by the court reasonable compensation for his services. [L. 17, 


p. 690, § 164.] 


§ 1535. Agent for Nonresident Distributee. 
When any estate shall have been distributed by decree of the court 


as provided in this chapter, to any person residing out of this state, 
and having no agent therein, and it shall be necessary that some person 
should be authorized to take possession and charge of the same for the 
benefit of such absent person, the court may appoint an agent for that 
purpose, and authorize him to take charge of such estate. [L. 17, p. 690, 
& 160. | 
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This act is within the inherent legi+- 
lative power of the state to control the 
inheritance and descent of property, and 
does not violate the constitutional inhibi- 
tion against the taking or sale of prop- 
erty without due process of law: Bick- 
ford v. Stewart, 55 Wash. 278, 104 Pae. 
263, 34 L. R. A. (N. S.) 623. 


Property and Conveyances: Sce Rem- 
ington’s Digest, Absentecs, §3; Bickford 


PROBATE CODE. 


1540 


Under this section, and Rem. & Bal. 
Code, § 1592, providing that notice could 
be given personally, any reasonable notice 
was suflicicnt, and a notice personally 
served on the nonresident, as a summons 
is served, thirty-three days prior to the 
time for the partition, together with 
notice to the agent appointed to act, 
is a reasonable notice: Ponti v. Hoffman, 
87 Wash, 137, 151 Pac. 249. 


v. Stewart, 55 Wash. 278, 104 Pac. 263, 
34 L. R. A. (N. S.) 623. 


§ 1536. Agent 's Bond and Compensation. 

Such agent shall give a bond to the state of Washington, to be ap- 
proved by the court, conditioned faithfully to manage and account for 
such estate, before he shall be authorized to receive the same, and the 
court appointing such agent may allow a reasonable sum out of the 
estate for his services and expenses. [L. 17, p. 691, § 166.] 


§ 1537. Sale of Unclaimed Share. 

When the estate shall have remained in the hands of the agent 
unclaimed for three years, it shall be sold under order of the court, 
and the proceeds, after deducting the expenses of the sale and allowance 
to the agent, to be fixed by the court, shall be paid into the county 
treasury. When the payment is made the agent shall take triplicate 
receipts, one of which he shall file with the county auditor, and another 
with the court. [L. 17, p. 691, § 167. 


§ 1538. Liability of Agent. | 

The agent shall be liable on his bond for the care and preservation 
of the estate while in his hands, and for the payment of the proceeds 
of sale as required by the preceding section, and may be sued thereon 
by any person interested. [L. 17, p. 691, § 168.] 


§ 1539. Claimant for Proceeds of Sale—Escheat to State. 

If any person shall within four years immediately following the pay- 
ment of said money as aforesaid to the treasurer, appear and claim the 
money paid into the treasury, the court making the distribution, being 
first satisfied of his right, shall order the payment of such money, and, 
upon the presentation of a certified copy of the order to the county 
auditor, he shall draw his warrant on the county treasurer for the 
amount. If no such claim be made within the four year period last 
above mentioned the said money shall escheat to the state. [L. 17, p. 691, 


§ 169.) 
§ 1540. Receipts for Expenses and Charges—Filing. 


In rendering his accounts or reports the executor or administrator 
shall produce receipts for the expenses and charges which he shall have 
paid, which receipts shall be filed and remain in court; however, he may 
be allowed any item of expenditure, not exceeding twenty ($20), for 
which no receipt is produced, if such item be supported by his own 
oath, but such allowances without receipts shall not exceed the sum of 
three hundred dollars ($300) in any one estate. [L. 17, p. 691, §170.] 

877 


1541 PROBATE LAW AND PROCEDURE. [Trrve X 
§ 1541. Order for Payment of Debts. 
The debts of the estate shall be paid im the following order: 

(1) Funeral expenses in such amount as the court shall order. 

(2) Expenses of the last sickness, in such amount as the court shall 
order. 

(3) Wages due for labor performed within sixty days immediately 
preceding the death of the decedent. 

(4) Debts having preference by the laws of the United States. 

(5) Taxes, or any debts or dues owing to the state. 

(6) Judgments rendered against the deceased in his lifetime which 
are liens upon real estate on which executions might have been issued 
at the time of his death, and debts secured by mortgages in the order of 


their priority. 


(7) All other demands against the estate. 


Under this section, the wife’s liability 
for her husband’s funeral expenses is 
secondary and not primary, and in the 
absence of an express promise, cannot be 
enforced until the creditor has exhausted 
his remedy against the estate: Butter- 
worth v. Bredemeyer, 74 Wash. 524, 133 
Pac. 1061. 


PRIORITIES: See Remington’s Digest, 


[L. 17, p. 692, §171.] 


Ex. & Ad., §§ 91-1—93. Particular Classes 
of Claims: Cunningham v. Lakin, 50 
Wash. 394, 97 Pac. 447. 

§92. Rights of Creditors to Priority: 
Frew v. Clark, 34 Wash. 561, 76 Pac. 85; 
Blattner’s Estate, In re, 92 Wash. 48, 
158 Pac. 1015. 

§ 93. Interest: Pelton v. 
Wash. 459, 97 Pac. 460. 


Smith, 50 


§ 1542. Mortgage and Judgment Preferences. 


The preference given in the preceding section to a mortgage or 
judgment shall only extend to the proceeds of the property subject to 


the lien of such mortgage or judgment. 


Allowance to Precede Payment. 


§ 1543. 


[L. 17, p. 692, § 172.] 


No claim against the estate shall be paid until the same shall first 
have been allowed by both the executor or administrator and the court. 


[L. 17, p. 692, 8 173.] 


§ 1544. Payments in Case Estate Insufficient. 


If the estate shall be insufficient to pay the debts of any class, each 
creditor shall be paid in proportion to his claim, and no other creditor 
of any lower class shall receive any payment until all those of the pre- 
ceding class shall have been fully paid. [L. 17, p. 692, § 174.] 


§ 1545. Expense of Monument. 


Executors and administrators of the estate of any deceased person 
are hereby authorized, by and with the consent of the court, to expend 
a reasonable amount out of the estate of the decedent to erect a monu- 
ment or tombstone suitable to mark the grave or erypt of the said de- 
cedent, and the expense thereof shall be paid as the expenses of ad- 


ministration are paid. 


[L. 17, p. 692, §175.] 


§ 1546. Payment of Claims Liability of Personal Representatives. 


Whenever a decree shall have been made by the court for the pay- 
ment of creditors, the executor or administrator shall be personally 
liable to each creditor for his claim or the dividend thereon, except 
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when his inability to make the payment thereof from the property of 
the estate shall result without fault upon his part. The executor or 
administrator shall likewise be liable on his bond to each creditor. 
[L. 17, p. 693, §176.] 


§ 1547. Action on Unpaid Claim — Contribution. 

If, after the accounts of the executor or administrator have been 
settled and the property distributed, it shall appear that there is a 
creditor or creditors whose claim or claims have been duly filed and 
not paid or disallowed, the said claim or claims shall not be a lien 
upon any of the property distributed, but the said creditor or creditors 
shall have a cause of action against the executor or administrator and 
his bond, for such an amount as such creditor or creditors would have 
been entitled to receive had the said claim been duly allowed and paid, 
and shall also have a cause of action against the distributees and 
ereditors for a contribution from them in proportion to the amount 
which they have received. If the executor or administrator or his 
sureties be required to make any payment in this section provided for, 
he or thev shall have a right of action against said distributees and 
creditors to compel them to contribute their just share. [L. 17, p. 693, 
§ 177. ] 


§ 1548. Order Maturing Claim not Due. 

If there be any claim not due the court may in its discretion, after 
hearing upon such notice as may be determined by it, mature such 
claim and direct that the same be paid in the due course of the ad- 
ministration. [L. 17, p. 693, 5 178. 


§ 1549. Contingent and Disputed Claims. 

If there be any contingent or disputed claim against the estate, the 
amount thereof, or such part thereof as the holder would be entitled to, 
if the claim were established or absolute, shall be paid into the court, 
where it shall remain to be paid over to the party when he shall become 
entitled thereto; or if he fail to establish his claim, to be paid over or 
distributed as the circumstances of the case may require. [L. 17, p. 693, 
§ 179.] 

Cited in 108 Wash. 653. 


§ 1550. Letters After Final Settlement. 

A final settlement of the estate shall not prevent a subsequent is- 
suance of letters of administration, should other property of the estate be 
discovered, or if it should become necessary and proper from any cause 


that letters should be again issued. 


Cited in 108 Wash. 653. 

The approval of an administrator’s final 
account is not prevented by the pendency 
of an appeal upon a disputed claim, the 
amount of which was deposited with the 
clerk to abide the result of the suit; 
since by this section, a final settlement 


[L. 17, p. 694, § 180.] 


does not prevent subsequent letters in 
case other property is discovered: Smith’s 


Estate, In re, 108 Wash. 652, 185 Pac. 


618 
Appointment of administrator de 
bonis non after final settlement of 
estate. 6 Ann. Cas. 497. | 


879 


1551 PROBATE LAW AND PROCEDURE. [TITLE X 


xX. 
DISTRIBUTION PRIOR TO SETTLEMENT AND ADVANCEMENT. 


§ 1561. Application for Premature Distribution. 


At any time after six months from the date of the first publication of 
notice to creditors, any heir, legatee, or devisee, may present his petition to 
the court praying that the legacy or share of the estate to which he is 
entitled may be given to him, upon his giving bond with security for the 
payment of his proportion of the debts of the estate, inheritance tax, 
expenses of administration, support of the family, or other obligations 
of the estate. [L. 17, p. 694, §181.] 


§ 1552. Notice. 

Notice of the application shall be given to the executor of adminis- 
trator and to all persons interested in the estate in the same manner 
that notice is required to be given of the settlement of the final account 
of the executor or administrator and petition for distribution. [L. 17, 
p. 694, § 182. ] 


§ 1553. Resistance of Application. 

The executor, administrator, or any person interested in the estate 
may appear and resist the application; or any other heir, legatee, or 
devisee may make a similar application for himself. [L. 17, p. 694, 
§ 183. ] 


§ 1554. Order Setting off Share of Estate—Bond to Secure Payment. 


If, on the hearing of such petition or petitions, it appear to the 
court that the estate is but little in debt and that the shares of the 
parties applying may be allowed and set off to him or them without 
injury to the creditors of the estate, the court may make a decree es- 
tablishing such petitioner or petitioners to be heirs or legatees or devisees 
and set off to him or them by a decree his or her portion of such estate: 
Provided, each one of them shall first execute and deliver to the ex- 
ecutor or administrator a bond in such sum as may be designated by the 
court, and with sureties to be approved by the court, which bond shall 
be conditioned for the payment by the devisee or legatee or heir, when- 
ever required, of his portion of the debts, expenses of administration, 
inheritance tax, allowance to the family and other obligations of the 
estate. [L. 17, p. 694, § 184.] 


§ 1555. Costs. 
The cost of the proceedings authorized by the preceding section shall 


be paid by the applicant, or if there be more than one, shall be equally 
apportioned among them. [L. 17, p. 695, § 185.] 


§ 1556. Enforcing Repayment by Distributee. 

Whenever any bond has been executed and delivered under the 
provisions of the preceding sections and the court shall determine that it 
is proper and necessary to require payment of anv part of the money 
thereby secured, he may make an order requiring the payment and direct 
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the executor or administrator to take such proceedings as may be neces- 
sary to enforce such payments, and such executor or administrator may, 
if the court so order, institute suit on the said bond for the collection of 
such sums. [D. 17, p. 695, § 186. ] 


§ 1557. Advancements, Determination of. 


All questions as to advancements made, or alleged to have been 
made, by the deceased to any heirs may be heard and determined by 
the court before any distribution is made as in this act provided and the 
same shall be specified in the decree of distribution. [L. 17, p. 695, 
§ 187. ] 


XXI. 
SPECIFIC PERFORMANCE OF DECEDENT’S CONTRACT, 


§ 1558. Order for Conveyance. 


If any person, who is bound by contract, in writing, to convey any 
real property, shall die before making the conveyance, the superior court 
of the county in which the estate is being administered, may upon ap- 
plication of the executor or administrator, without notice, make an order 
authorizing and directing the executor or administrator to convey such 
real property to the person entitled thereto. [L. 17, p. 695, §188.] 
the heir: Christ Church v. Beach, 7 
Wash. 65, 33 Pac. 1053. 

Contracts of Decedent: See Reming- 


A similar section was not impliedly re- 
pealed by section 1366, supra: Griggs 
Land Co. v. Smith, 46 Wash. 185, 89 


Pac. 477. 

A similar act did not abridge the 
equitable jurisdiction of courts to enforce 
specific performance in such cases against 


ton’s Digest, Ex. & Ad., §49; Sander- 
Boman Real Estate Co. v. Yesler’s Estate, 
2 Wash. 429, 27 Pac. 269; Hyde v. Heller, 
10 Wash. 586, 39 Paec. 249; Richardson 
v. Harkness, 59 Wash, 474, 110 Pac. 9. 


§ 1559. Petition—Notice to Executor. 


If the executor or administrator fail to make such application, then 
any person claiming to be entitled to such conveyance under such con- 
tract, may present a petition setting forth the facts upon which such 
claim is predicated, and the court, or the judge thereof, shall make an 
order appointing a time for hearing such petition, and shall also order 
notice thereof and of the time of the hearing to be personally served upon 
the executor or administrator, by delivery to him of a copy of the same, 
together with a copy of the petition. If personal service cannot be had 
upon the executor or administrator, such service shall be made as the 
court may direct. [L. 17, p. 696, § 189.) 


§ 1560. Hearing. . 


At the time appointed for such hearing, or at such other time as the 
Same may be adjourned to, upon proof of service of the notice as herein 
provided, the court shall preceed to a hearing and determine the matter. 
[L. 17, p. 696, § 190.] 


§ 1561. Conveyance Under Order of Court. 
A conveyance executed under the provisions of this act shall so 
refer to the order authorizing the conveyance that the same may be 


readily found, but need not recite the record in the case generally, and 
Rem. Wash. Code, Vol. I—56 881 | 
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the conveyance made in pursuance of such order shall pass to the grantee 
all the estate, right, title and interest contracted to be conveyed by the 
deceased, as fully as if the contracting party himself were still living 
and executed the conveyance in pursuance of such contract. [L. 17, 
p. 696, § 191. ] 


§ 1562. Certified Copy of Order—Filing. 

A certified copy of the order shall be recorded with the deed in the 
office of the auditor of the county where the lands are, and shall be con- 
clusive evidence of the correctness of the proceedings and of the authority 


of the executor or administrator to make such conveyance. [L. 17, p. 696, 
s 192. 


§ 1563. Actions in Case of Death of Person Entitled. 


If the person to whom the conveyance was to be made shall die 
before the commencement of the proceedings according to the provisions 
of this act or before the completion of the conveyance, any person who 
would have been entitled to the conveyance under him, as heir, devisee, 
or otherwise, in case the conveyance had been made according to the 
terms of the contract, or the executor or administrator of such deceased 
person, for the benefit of persons entitled, may commence such proceed- 
ings, or prosecute the same if already commenced; and the conveyance 
shall be so made as to vest the estate in the persons who would have 
been entitled to it, or in the executor or administrator for their benefit. 
[L. 17, p. 696, §193.] 


§ 1564. Depositions of Witnesses. 

The testimony of witnesses concerning the claim may be taken by 
deposition whenever the deposition of such witnesses might be taken to 
be used in the trial of a civil action. The notice of the time and place 
of taking such deposition, and the manner of such taking, shall be gov- 
erned as is provided for in civil actions. [L. 17, p. 697, § 194.] 


XXII. 


APPOINTMENT OF GUARDIANS FOR MINORS, INSANE AND MENTALLY INCOMPE- 
TENT PERSONS. 


§ 1565. Authority to Appoint Guardians. 


The superior court of each county shall have power to appoint guard- 
ians for the persons and estates, or either thereof, of minors, insane and 
mentally incompetent persons resident of the county, and guardians for 
the estates of all such persons who are nonresidents of the state but who 
have property in such county needing care and attention. [L. 717, p. 697, 


$ 195.] 
Cited in 113 Wash. 147. For text treatment of “Guardian and 
Jurisdiction of Courts: See Remington’s Ward,” see 12 R. C. L. 1101. 
Digest, Guard. & W., 3 1; Wells, In re, 6) Right of infant to select his own 
Wash. 518, 111 Pac. 778. guardian. Ann. Oas., 1912C, 477. 


882 


CHAP. TIT] 


§ 1566. Qualifications. 

Guardians shall have the same qualifications as executors and admin- 
istrators except that a nonresident, otherwise qualified, may be guardian 
of the estate in this state of a nonresident ward. [L. 17, p. 697, 8 196.] 


Religious belief as affecting qualification of person as guardian. Ann. Cas. 1915C, 
361. | 
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§ 1567. Petition—Notice—Consent of Minor—Foreign Guardian. 

When a petition duly verified is presented to the superior court, 
showing that a person resident of the county where the petition is filed 
is a minor or is insane or mentally incompetent and needs the care and 
attention of a guardian, or that such person has property in the county 
needing care and attention of a guardian, or showing that such minor, 
insane or mentally incompetent person is a nonresident of the state and 
has property in the county needing care and attention of a guardian, 
and praying for appointment of a guardian for the person and property, 
or either, of such minor, insane or mentally incompetent person, the court. 
shall thereupon make an order setting a time for the hearing of such 
petition and directing the clerk of the court to issue a notice stating that 
such petition has been filed and the time and place of hearing thereof 
and that all persons interested shall appear at such time and place and 
show cause why a guardian should not be appointed for the person and 
estate, or either thereof, of such minor, insane or mentally incompetent 
person: Provided, however, if such petition be made by a parent asking 
the appointment of himsclf as guardian of his minor child under the age 
of fourteen years, or, if a petition be accompanied by the written consent 
of a minor over the age of fourteen years, consenting to the appointment 
of the guardian asked for, or should a minor, insane or mentally incom- 
petent person be a nonresident of the state and the petition be by any 
foreign guardian of such minor, insane or mentally incompetent person, 
then the court may at once upon presentation of such petition, and 
without notice of hearing thereof, appoint such guardian. [L. 17, p. 697, 
§ 197. ] 


Cited in 113 Wash. 147. was of fair business ability: Wood, In 


Proceedings — Conflicting Applications: 
See Remington’s Digest, Guard. & W., § 3; 
Reed v. Brown, 36 Wash. 130, 78 Pac. 
783; Russner v. McMillan, 37 Wash. 416, 
79 Pae. 988. 


See, also, Hogen, In re, 104 Wash. 265, 
176 Pac. 339. 


Persons Who may be Appointed: 
See Remington’s Digest, Ins. Per., § 9; 
Sall, In re, 59 Wash. 539, 110 Pac. 32, 
626, 140 Am. St. Rep. 885; Martenson, 
In re, 77 Wash. 36, 137 Pac. 340. 


Upon the mental incompetency of the 
husband, the wife should be appointed 
guardian of the community property 
owned by them; and it is an abuse of 
discretion to refuse her petition and ap- 
point a stranger, where the property con- 
sisted of a ranch yielding a rental in- 
come, she had for several years largely 
borne the burden of its management and 


re, 110 Wash. 630, 188 Pac, 787. 


The appointment of a mother as guard- 
jan of minor children upon the death of 
the father is proper where she was a 
suitable and proper person and there was 
no showing to the contrary: Hogen, In 
re, 104 Wash. 265, 176 Pac. 339. 


Where a father left his property to 
trustees for the benefit of minor children 
until they became of age, no guardian 
of their estate can be appointed, since 
the record diseloses no estate belonging 
to the minors: Hogen, In re, 104 Wash. 
265, 176 Pac. 339. 


GUARDIANSHIP OF INSANE: See 
Remington’s Digest, Ins. Per., §§6, 7. 
Nature and Grounds: Wetmore’s Guardian- 
ship, In re, 6 Wash. 271, 33 Pac. 615. 
Jurisdiction of Courts: Wetmore’s Guard- 
ianship, In re, 6 Wash. 271, 33 Pac. 615; 
Donaldson v. Winningham, 48 Wash. 374, 
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93 Pac. 534, 125 Am. St. Rep. 937; Sall, 
In re, 59 Wash. 539, 110 Pac. 32, 626, 
140 Am. St. Rep. 885; Stewart, In re, 85 
Wash. 190, 147 Pac. 1153. 


Persons Who may be Appointed: See 
Remington’s Digest, Guard. & W., $2; 
Lovell v. House of the Good Shepherd, 
9 Wash. 419, 37 Pac. 660, 43 Am. St. 
Rep. 839; Willet v. Werren, 34 Wash. 
647, 76 Pac. 273; Russner v. McMillan, 37 
Wash. 416, 79 Pac. 988; Masterson's Es- 
tate, In re, 45 Wash. 48, 87 Pac. 1047, 
122 Am. St. Rep. 886. 


See, also, Hogen, In re, 104 Wash. 266, 
176 Pace. 339. 


DISABILITIES, IN GENERAL: See 
Remington's Digest, Ins. Per., 58 1—5. 


§1. Who are Incompetent: Wetmore's 
Guardianship, In re, 6 Wash. 271, 33 Pac. 
615; Knapp v. Order of Pendo, 36 Wash. 
601, 79 Pac. 209. 


§2. Evidence of Incompetency — Pre- 
sumption as to Continuance of Condition: 
Brown, In re, 39 Wash. 160, 81 Pac. 552, 


§ 1568. Service of Notice. 
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109 Am. St. Rep. 868, 4 Ann. Cas. 488, 
1 L. R. A. (N. S.) 540. 

§ 3. Admissibility in General: 
Blanton v. State, 1 Wash. 265, 24 Pac. 
439; State v. Brooks, 4 Wash. 328, 30 
Pac. 147; Clum v. Barkley, 20 Wash. 103, 
54 Pac. 962; Higgins v. Nethery, 30 
Wash, 239, 70 Pac. 489. 


§ 4. Sufficiency of Evidence: 
Huntington v. Love, 56 Wash. 674, 106 
Pac. 185; Ervay, In re, 64 Wash. 138, 
116 Pac. 591; Frank v. Switehmen's 
Union of North America, 87 Wash. 634, 
152 Pac. 512; Bayer’s Estate, In re, 101 
Wash. 694, 172 Pac. 842. 

See, also, Jorgenson v. 
Wash. 573, 125 Pac. 907. 


Sce, also, Bayer’s Estate, In re, 
Wash. 276, 190 Pac. 323. 


§ 5. Restoration to Sanity: Jorgenson 
v. Winter, 69 Wash. 573, 125 Pac. 957; 
State ex rel. Martin v. Superior Court, 
101 Wash. 81, 172 Pac. 207. 


See, also, State ex rel. Thomson v. 
Clifford, 106 Wash. 16, 179 Pac. W. 


Winter, 69 


111 


If the petition be with reference to the appointment of any 


guardian mentioned in the preceding section, except guardians for the 
property of nonresidents of the state, then the notice of hearing provided 
for in the preceding section shall be personally served upon the person 
having the custody, care and control of such minor, insane or mentally 
incompetent person, or the person with whom such minor, insane or men- 
tally incompetent person resides, and if such minor, insane, or mentally 
incompetent person be over the ave of fourteen years, then such notice 
shall be personally served upon such minor, insane or mentally incom- 
petent person also. If such minor, insane or mentally incompetent 
person be in the care, custody or control of any officer or institution, 
then such notice shall be served upon such officer or head of such insti- 
tution. The notice herein provided for shall be served at least ten days 
prior to the time set for such hearing, and proof, as in civil actions 
provided, of such service shall be made and filed in the proceedings. 
[L. 17, p. 698, § 198.) 

Cited in 113 Wash. 147. 


—— Notice and Record: See Reming- 
ton’s Digest, Guard. & W., 94; State ex 
rel. Lowary v. Superior Court, 41 Wash. for infant without service of 


450, 83 Pae. 726. process on, or notice to, latter. 
See, also, Lyons v. MeElroy, 104 Wash. 1 A. L. R. 919. 


481, 177 Pac. 312; Mayer v. Rice, 113 
Wash. 144, 193 Pac. 723. 


Validity of appointment of guardian 


§ 1569. Service by Publication —Appointment by Court. 

Ik such petition be for the appointment of a guardian to the property 
of any minor, insane or mentally incompetent person, who resides without 
the state df Washington, then the petitioner shall make an affidavit stat- 
ing the fact of such nonresidence, and unless the petitioner be a nonresi- 
dent guardian, the notice hereinbefore provided for shall be served by 
publication in some newspaper printed and of general circulation in the 
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county where the petition is filed, and such publication shall be for once 
a week for not less than three successive weeks prior to the time set for 
such hearing, and proof of such publication shall be made and filed as in 


- other cases. At the time fixed for such hearing, if the court be satisfied 


that the publication has been made, it may proceed to the hearing and 
to the appointment of the guardian. [L. 17, p. 699, 8 199.) 


§ 1570. Substitute Notice. 


In all cases for the appointment of guardian where the notice cannot 
be given as in this act provided, the court may require such notice as 
to it may seem right and proper and take such proceedings as it shall 
determine upon with reference to the appointment of such guardian. 
[L. 717, p. 699, § 200. 


Cited in 113 Wash. 148. 


§ 1571. Representation by Prosecuting Attorney. ‘ 


Before the hearing, the petition or a copy thereof shall be submitted 
to the prosecuting attorney, whose duty it shall be to appear for such 
minor, insane or incompetent person at such hearing: Provided, however, 
it shall not be necessary for the prosecuting attorney to appear if such 
person for whom a guardian is to be appointed, be represented in the 
proceeding by any other attorney. [L. 17, p. 699, § 201.] 


Cited in 113 Wash. 147. 


XXIII. 


PowERS AND DUTIES OF GUARDIANS OF MINORS, INSANE OR MENTALLY 
INCOMPETENT PERSONS OR THEIR ESTATES. 


§ 1572. Guardians Under Court Control—Legal Age. 


Guardians herein provided for shall at all times be under the general 
direction and control of the court making the appointment. For the 
purposes of this act, males shall be of full and legal age when they shall 
be twenty-one years old, and females shall be deemed of full and legal 
age when they are eighteen years old or at any age under eighteen, when, 
with the consent of the parent or guardian, or the person under whose 
care or government they may be, they shall have been legally married. 
[L. 17, p. 699, § 202. | 


§ 1573. Oath and Bond of Guardian—Successive Recoveries on Bond. 


Before letters of guardianship are issued, each guardian shall take 
and subscribe an oath and file a bond, with sureties to be approved by 
the court, payable to the state of Washington, in such sum as the court 
may fix, and such bond shall be conditioned substantially as follows: 

The condition of this obligation is such, that 1f the above bound A. B., 
who has been appointed guardian for C. D., shall faithfully discharge 
the office and trust of such guardian according to law and shall render a 
fair and just account of his guardianship to the superior court for the 
county of ——, from time to time as he shall thereto be required by such 
court, and comply with all orders of the court, lawfully made, relative 
to the goods, chattels, moneys, care, management and education of such 
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minor, insane or mentally incompetent person, or his or her property. 
and render and pay to such minor, insane or mentally incompetent person 
all moneys, goods, chattels, title papers and effects which may come into 
the hands or possession of such guardian, at such time and in such man- 
ner as the court may order or adjudge, then this obligation shall be void, 
otherwise to be and remain in full force and effect. 

The said bond shall be for the use of such minor, insane or mentally 
incompetent person, and shall not become void upon the first recovery, 
but may be put in suit from time to time against all or any one of th: 
obligors, in the name and for the use and benefit of any person entitled 
by the breach thereof, until the whole penalty shall be recovered thereon. 
The court may require an additional bond whenever for any reason it 
may appear to the court that such additional bond should be given. 


L. 17, p. 700, § 203.] 


BONDS.—The giving of a bond is a 
condition precedent to the appointment 
of a guardian: Vanhorn v. Nesto3s, 99 
Wash. 328, 169 Pac. 807. 

Actions on Guardian’s Bonds: See Rem- 
ington’s Digest, Guard. & W., 8 33; 
Mackall, In re, 60 Wash. 655, 111 Pace. 
884. 

Liabilities on Guardianship Bonds: See 
Remington’s Digest, Ins. Per., § 12; Dick- 


man v. Strobach, 26 Wash. 558, 67 Pac.‘ 


224. 
Liabilities on Bonds for Sale: See Rem- 
ington’s Digest, Guard. & W., § 15; Dick- 


Running of statute of limitations 
against action on guardian's bond. 
Ann. Cas. 1916A, 170; 47 L. R. A. 
(N. 8.) 460. 


Liability of sureties on guardian’s 
bond for defaleation prior to cxecu- 
tion thereof. 4 Ann. Cas. 345; 39 
L. R. A. (N. 8.) 961. 


Judgment against guardian as evi- 
dence against surety on official 
bond. 9 Ann. Cas. 156; Ann. Cas. 
1915D, 404; 52 L. R. A. 187; 10 
L. R. A. (N. S.) 417; L. B. A. 
1918 E, 818. 


man v. Strobach, 26 Wash. 558, 67 Pac. a 5 
224. Penalty as limit of liability on 


Necessity of bond to make guardian's guardian’s bond. 55 L. R. A. 392. 


acts valid. 33 L. R. A. 759. 


§ 1574. What Law Governs. 


All the provisions of this act relative to bonds given by executors 
and administrators shall apply to bonds given by guardians. [L. 17. 
p. 701, § 204. ] 


§ 1575. Inventory—Accounts—Payment of Debts—Education of Ward. 
It shall be the duty of the guardian of any estate: 

(1) To make out and file, within three months after his appointment, 
a full inventory, verified by oath, of the real and personal estate of his 
ward, with the value of the same, and failing so to do, it shall be the duty 
of the court to remove him and appoint a successor. 

(2) To manage the estate for the best interest of his ward. 

(3) To render on oath to the proper court an account of his receipts 
and of his expenditures, with vouchers therefor, at least once in every 
two years, and whenever cited to do so, and failing so to do, he shall 
receive no allowances for services, and be hable to said ward on his bond 
in damages for ten per cent. of the whole amount of the estate, both real 
and personal in his hands belonging to such ward. 

(4) At the expiration of his trust fully to account for and pay over 
to the proper person all the estate of said ward remaining in his hands. 
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(5) To pay all just debts due from such ward out of the estate in his 
hands, and to collect all debts and demands due such ward, and in case 
of doubtful debts, to compound the same, and to appear for and defend, 
or cause to be defended, all suits against such ward. 

(6) When any ward has no father or mother, or such father or mother 
is unable or fails to educate such ward, it shall be the duty of his guard- 
ian to provide for him such education as the amount of his estate may 


justify. [L. 17, p. 701, § 205.] 


CUSTODY AND CARE OF WARD’S 
PERSON AND ESTATE: See Reming- 
ton’s Digest, Guard. & W., §§ 5—9-1. 


§5. Management of Estate — Real 
Property and Interests Therein: Terry v. 
Sicade, 37 Wash. 249, 79 Pac. 789. 


§7. Contracts—Services: Schulteis v. 
Nash, 27 Wash. 250, 67 Pac. 707. 

§8. Expenditures—Taxes: Burgert v. 
Caroline, 31 Wash. 62, 71 Pac. 724, 96 
Am. St. Rep. 889. 

§9. Ratification of Unauthorized Acts: 
Brazee v. Schofield, 2 W. T. 209, 3 Pac. 
265. 


§ 9-1. Negligence: Prince v. Mottman, 
84 Wash. 287, 146 Pac. 841. 

See, also, Jiskra’s Estate, In re, 108 
Wash. 187, 182 Pac. 961. 


ACCOUNTING AND 
See Remington’s Digest, 
$8 20—30. 

§20. Duty to Account in General: 
Sroufe’s Estates, In re, 74 Wash. 639, 134 
Pac. 471. 

§21. Property to be Included: Will- 
iamson, In re, 75 Wash. 353, 134 Pac. 
1066; Anderson, In re, 97 Wash. 688, 167 
Pac. 71. 

8 22. Property Subject to Charge: 
Guardianship of Hill’s Heirs, In re, 8 
Wash. 330, 35 Pac. 1071. 

§ 23. Proceedings for Final Settlement: 
Meeker v. Mettler, 50 Wash. 473, 97 Pac. 
507. 

§24. Actions for Accounting: Ong vV. 
Whipple, 3 W. T. 233, 3 Pac. 898; Wick- 
ham v. Sprague, 18 Wash. 466, 51 Pac. 
1055; Smith v. Kent Lumber Co., 78 
Wash. 278, 138 Pac. 879. 

§ 25. Credits: Guardianship of Hill’s 
Heira, In re, 8 Wash, 330, 35 Pac. 1071. 

§26. Order or Decree: Meeker v. 
Mettler, 50 Wash. 473, 97 Pac. 507. 

§27. Opening or Vacating: Sroufe’s 
Estates, In re, 74 Wash. 639, 134 Pace. 
471. 

§28. Review: Bayer, In re, 80 Wash. 
340, 141 Pac. 682. 

§29. Costs and Expenses: Williamson, 
In re, 75 Wash. 353, 184 Pac. 1066. 

§30. Compensation and Liabilities: 
Anderson, In re, 97 Wash. 688, 167 Pac. 
71. 


SETTLEMENT: 
Guard. & W., 


See, also, Jiskra's Estate, In re, 108 
Wash. 190, 182 Pac. 959. 


A guardian may employ an attorney 
and contract to pay him a contingent fee 
under Rem. Code, 88 1636, 1637: Schul- 
theis v. Nash, 27 Wash. 260, 67 Pac. 707. 


Duties and Accounting by Guardian: 
See Remington’s Digest, Ins. Per., § 10; 
Bayer, In re, 80 Wash. 340, 141 Pac. 682; 
Eisenhower v. Vaughn, 95 Wash. 256, 
163 Pac. 758. 


A guardian for an insane person is 
liable for money lost through the failure 
of a bank where, by a specifie order, he 
was directed to invest the money upon 
real estate security to be approved by 
the court, and without such approval he 
invested it in certificates of deposit of 
such bank, where it remained until the 
bank failed; and it was immaterial that 
the trial judge was orally informed of 
such investment: Jiskra’s Estate, In re, 
108 Wash. 187, 182 Pac. 961. 


Where a guardian for an insane person 
was ordered to invest moneys collected 
for the current year in certificates of 
deposit of a certain bank, which was a 
bank of good repute, and the next year 
wa3 ordered to invest collections in cer- 
tificates of deposit without specifying the 
bank, he was justified in considering the 
order as a continuing one and in invest- 
ing the funds in the same bank, and is 
not liable for the loss of the funds 
through failure of the bank: Jiskra’3 Es- 
tate, In re, 108 Wash. 190, 182 Pac. 959. 


ACTIONS: See Remington’s Digest, 
Guard. & W., §§ 16—19. 


§16. In General: Mattson v. Mattson, 
29 Wash. 417, 69 Pac. 1087. 


§ 18. Pleading: Kromer v. Friday, 10 
Wash. 621, 39 Pac. 229, 32 L. R. A. 671. 

§19. Appeal and Error: Hill’s Heirs, 
In re, 7 Wash. 421, 35 Pac. 131; South 
Bend Land Co. v. Denio, 7 Wash. 303, 
35 Pac. 64. 

ACTIONS: See Remington’s Digest, Ins. 
Per., §§ 23—29. Capacity to Sue and be 
Sued, in General: Townsend v. Price, 19 
Wash, 415, 53 Pac. 668. 

§ 24. Parties and Defenses: Stewart v. 
Stewart, 85 Wash. 202, 147 Pac. 1157; 
United States Fid. & Guar. Co. v. 
Howell, 74 Wash. 396, 134 Pac. 490; 
Clough v. Monro, 86 Wash. 507, 150 Pac. 
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1190; Whitaker v. Ellis, 102 Wash. 43, Duty of guardian to account with re- 
172 Pec. 881. spect to transactions after ward's 
§ 26. Process: Townsend v. Price, 19 majority. 19 Ann. Cas. 509. 


Wash. 415, 53 Pac. 686; United States imitati j its to, 
Fidelity & Guaranty Co. v. Howell, 74 ea a aed te ee 1 


Wash. 596, 134 Pac. 490; Clough v. A . 
Monro, 86 Wash. 507, 150 Pac. 1190. Cas. 1917 A, 648; 47 I. B. A. (N. 


5 27. Judgment: Pollock v. Horn, 13 W 
Wash. 626, 43 Pac. 885, 52 Am. St. Rep. Settlement between guardian and 
66. ward out of court. L. R. A. 1916 E, 
§ 28. — Collateral Attack: Pollock 863. 
v. Horn, 13 Wash. 626, 43 Pac. 885, 52 Right of guardian to expend prin- 
Am. St. Rep. 66. cipal of ward’s eztate for mainten- 
§ 29. Execution and Enforcement of ance and support. 5 A. L. R. 632. 


Judgment: Pollock v. Horn, 13 Wash. 626, 
43 Pac. 885, 52 Am. St. Rep. 66. 


§ 1576. Representation of Ward—Compromises. 


Guardians of minors, insane or mentally incompetent persons, or their 
property, shall have power and authority to represent their wards in all 
matters, and may sue and be sued as such guardian, and such wards shall 
be bound by any compromise or settlement made by such guardian: 
Provided, the court shall have ordered or approved such action of the 
guardian. Before making any such compromise or settlement, the guard- 
ian shall file with the court which appointed him a petition setting out 
the nature of the suit, claim or dispute, together with the reasons for 
settling or compromising the same, and the court, either with or without 
notice of hearing, may make such order on such petition as shall appear 
proper. [L. 17, p. 701, § 206.] 

An order entered without notice, author- account for all the estate remaining in 


izing a guardian to compromise a suit his hands: Lyons v. McElroy, 194 Wash. 
instituted by the ward after he became 481, 177 Pac. 312. 


of age, is void, under Rem. Code, §§ 1631 Right of guardian to compromise 
and 1636, providing that the trust expires ward’s cause of action. 17 Ann. 
when the ward becomes twenty-one, and Cas. 609; 21 L. R. A. (N. 8.) 338; 
making it the guardian’s duty to then L. R. A. 1918 A, 697. 


§ 1577. Action Against Estate Rejection of Claim. 


No holder of a claim, demand or judgment against an estate of a 
person under guardianship shall maintain an action thereon or enforce 
same, unless the claim, demand or judgment shall have been first pre- 
sented to such guardian and by him rejected in whole or in part. A 
failure or. neglect to allow a claim for thirty days after the same is pre- 
sented shall be deemed a rejection thereof. [L. 17, p. 702, § 207.] 


§ 1578. Judgments—Rank as Claims. 


No Judgment entered against such guardian or the estate or person 
of anv such minor, insane or mentally incompetent person, except for the 
foreclosure of a mortgage or other lien, shall be a hen against or upon 
the estate of such minor, insane or mentally incompetent person, but such 
judgment shall be presented and paid as other claims of the same class or 
grade. [L. 17, p. 702, § 208.] 


§ 1579. Removal or Death of Guardians — Delivery of Estate to Successors. 


The court in all cases shall have power to remove guardians for good and 
sufficient reasons, which shall be entered of record, and to appoint others in 
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their place or in the place of those who may die, who shall give bond and se- 
curity for the faithful discharge of their duties as heretofore prescribed ; and 
when any guardian shall be removed or die, and a successor be appointed, the 
court shall have power to compel such guardian removed to deliver up to such 
successor all goods, chattels, moneys, title papers, or other effects belonging 
to such minor, insane or mentally incompetent person, which may be in 
the possession of such guardian so removed, or of the executors or 
administrators of a deceased guardian, or in the possession of any other 
person or persons, and upon failure, to commit the party offending to 
prison, until he, she, or they comply with the order of the court. [L. 17, 
p. 702. § 209. ] 

A guardianship of an insane ward is 


terminated by the death of hia ward and 
the appointment of an administrator, Wash. 190, 147 Pac. 1153. 


under tnis section, and the estate passes to Removal of guardian as matter rest- 
the control of the administrator: Eisen- ing in discretion of court. Ann. 
hower v. Vaughn, 95 Wash. 256, 163 Pac. Cas. 1912B, 977. 

758. 


§ 1580. Testamentary Guardians. 

When either parent is deceased, the surviving parent of any minor 
child may, by his last will in writing appoint a guardian or guardians 
for his minor child, whether born at the time of making such will or 
afterwards, to continue during the minority of such child, or for any less 
time, and every such testamentary guardian shall give bond in like 
manner and with like conditions as hereinbefore required, and he shall 
have the same powers and perform the same duties with regard to the 
person and estate of the ward as a guardian appointed as aforesaid. 
[L. 717, p. 703, § 210. } | 


Action to Vacate: See Remington's 
Digest, Ins. Per., § 11; Stewart, In re, 85 


Cited in 104 Wash. 267. 

The act of 1860, Rem. Code, 8 1643, 
providing that the father may by will 
appoint a guardian for his minor chil- 
dren, was repealed by the act of 1879, 

Rem. Code, § 6907, providing that, upon 


the father’s death, the mother shall 
come into as complete control of the 
children as the father does in case of 
the mother’s death; and makes such a 
provision in a father’s will void: Hogen, 
In re, 109 Wash. 265, 176 Pac. 339. 


§ 1581. Guardian ad Litem. 


Nothing contained in this chapter shall affect or impair the power 
of any court to appoint a guardian to defend the interests of any minor, 
insane or mentally incompetent person interested in any suit or matter 
pending therein, or to commence and prosecute any suit in his behalf. 


L. 17, p. 703, § 211.] 


Guardian ad Litem: See Remington's Di- 
gest, Infants, §§ 20, 21. Appointment and 
Qualification: Shannon v. Consolidated 
Tiger etc. Mining Co., 24 Wash. 119, 64 
Pac. 169; Kongsbach v. Casey, 66 Wash. 
643, 120 Pac. 108; State ex rel. Barnard 
v. Superior Court, 74 Wash. 559, 134 
Pac. 172. Rights and Powers: State ex 
rel. Lune v. Ballinger, 41 Wash. 23, 82 
Pac. 1018, 3 L. R. A. (N. 8.) 72; Plum- 
mer v. Northern Pac. R. Co., 98 Wash. 
67, 167 Pac. 73. 

ACTIONS BY GUARDIAN AD LITEM: 
See Remington’s Digest, Infants, §§ 17— 


19, 24—26. Capacity to Sue and be Sued 
in General: Hammer v. Caine, 47 Wash. 
672, 92 Pac. 441. 


§18. Joinder or Intervention in Ac- 
tions by Others: Zeimantz v. Blake, 39 
Wash. 6, 80 Pac. 822. 


§19. Guardian ad Litem or Next 
Friend—In General: Mason v. McLean, 
6 Wash. 31, 32 Pac. 1006; Donald v. Bal- 
lard, 34 Wash. 576, 76 Pac. 80. 


§ 24. Appearance and Representation 
by Attorney: State ex rel. Lane v. Bal- 
linger, 41 Wash. 23, 82 Pac. 1018, 3 L. 
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R. A. (N. 8.) 72; Ponti v. Hoffman, 87 
Wash. 137, 151 Pac. 249. 


§ 25. Pleading: Blumauer v. Clock, 24 
Wash. 596, 64 Pac. 844, 85 Am. St. Rep. 
966. 


§ 1582. Sale, Lease or Mortgage of Property. 


Whenever it shall appear to the satisfaction of a court by the petition 
of any guardian, that it is necessary or proper to sell, lease or mortgage 
any of the real or personal property of the estate of such ward for the 
purpose of paying debts or for the care, support and cducation of such 
ward, or to redeem any property of such ward’s estate covered by 
mortgage or other lien, or for the purpose of making any investments, 
or for any other purpose which to the court may seem right and proper, 
the court may make an order directing such sale, lease or mortgage of 
such part or parts of the real or personal property as shall to the court 


§26. Evidence—In General: Miller v. 
Pacific Coast Condensed Milk Co., 65 
Wash. 518, 118 Pac. 627. 


seem proper. 


Cited in 110 Wash. 634. 

SALES AND CONVEYANCES UNDER 
ORDER OF COURT: See Remington's 
Digest, Guard. & W., §§10, 11. Sale— 
Notice: Brazee v. Schofield, 2 W. T. 209, 
3 Pac. 265. 


§ 11. Requisites and Validity in 
General: Dormitzer v. German Sav. & 
Loan Soc., 23 Wash. 132, 62 Pac. 862; 
Vanhorn v. Nestoss, 99 Wash. 328, 169 
Pac. 807. 


A guardian’s deed of real estate with- 
out any order of court is a nullity: 
Palmer v. Abrahams, 55 Wash. 352, 104 
Pac. 648. 

Sale or Mortgage Under Order of 
Court: See Remington’s Digest, Infants, 
§§ 10—12; Ball v. Clothier, 34 Wash. 299, 
75 Pac, 1099; Wilson v. Hubbard, 39 
Wash. 671, 82 Pac. 154; Gravelle v. 


§ 1583. ‘Petition—Contents. 


[L. 17, p. 703, § 212.] 


Canadian & American Mortgage ete. Co., 
42 Wash. 457, 85 Pac. 36. 


Sale Under Order of Court: See Rem- 
ington’s Digest, Ins. Per., §17; Coleman 
v. Cravens, 41 Wash. 1, 82 Pac. 1005; 
Curry v. Wilson, 45 Wash. 19, 87 Pac. 
1065; Donaldson v. Winningham, 48 Wash. 
374, 93 Pac. 534, 125 Am. St. Rep. 937. 


Power of guardian to sell personalty 
of ward. Ann. Cas. 1916C, 334. 


Power of guardian to make lease of 
ward’s real estate. Ann. Cas. 
1917A, 1256; L. B. A. 1916F, 499. 


Failure of guardian to give sale .bond 
as affecting sale of ward’s land. 
Ann. Cas. 1913D, 190; Ann. Cas. 
1917A, 888; 33 L. R. A. 761. 

Power of guardian to ratify convey- 
ances of ward. Ann, Cas. 1912D, 
704. 


Such application shall be by petition, verified by the oath of the 
guardian, and shall substantially set forth: 
(1) The value and character of all persona! estate belonging to such 
ward that has come to the knowledge or possession of such guardian. 
(2) The disposition of such personal estate. 
(3) The amount and condition of the ward's personal estate, if any, 
dependent upon the settlement of any estate, or the execution of any 


trust. 


(4) The annual income of the real estate of the ward. 
(5) The amount of rent received and the application thereof. 
(6) The proposed manner of reinvesting the proceeds of the sale, if 


asked for that purpose. 


(7) Each item of indebtedness, or the amount and character of the lien, 
if the sale is prayed for the liquidation thereof.“ 
(8) The age of the ward, where and with whom residing. 
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(9) All other facts connected with the estate and condition of the ward 
necessary to enable the court to fully understand the same. If there is 
no personal estate belonging to such ward, in possession or expectancy, 
and none has come into the hands of such guardian, and no rents have 


been received, the fact shall be stated in the application. [L. 17, p. 703, 
§ 213. ] | 


It i3 not error to refuse to entertain 
an application for the sale of an in- 
competent’s ranch at the time of hear- 
ing applicant’s petition for the appoint- 
ment of a guardian, in view of the stat- 


utory requirement of this section of a 
petition filed by the guardian asking for 
authority to make such sale: Wood, In re, 
110 Wash. 630, 188 Pac. 787. 


§ 1584. Law Governing Sales and Mortgages—Leases. 


All the provisions of this act with reference to applications by admin- 
istrators or executors far sales and mortgages by them, and notices con- 
cerning same, and all provisions of this act with reference to the report 
of such administrator or executor of sales and mortgages, and the 
confirmation thereof, shall be applicable to sales and mortgages made 
by any guardian mentioned in this act, but the court may order leases 
to be made upon such terms, conditions and notices as it may see fit. 
The provisions of section 1434 hereof shall not be applicable to guardian- 
ships. [L. 717, p. 704, § 214.] 


§ 1585. Irregularities—Conclusiveness of Confirmation. 


No sale by any guardian of real or personal property shall be void 
or be set aside or be attacked because of any irregularities whatsoever, 
and none of the steps leading up to such sale or the confirmation thereof 
shall be jurisdictional, and the confirmation by the court of any such sale 
shall be conclusive as to the regularity and legality of such sale or sales, 
and the passing of title after confirmation by the court shall vest an 
absolute title in the purchaser, and such instruments of transfer mav not 
he attacked for any purpose or any reason, except for fraud. [L. 17, 
p. 704, § 215. ] 


Cited in 99 Wash. 337. 


This section is not to be given a retro- 
active effect so a3 to cure jurisdictional 
defects in a sale made prior to the pas- 
sage of the act; and sections 1592, 1593, 
infra, relating to past and future sales, 
clearly indicating that it is not to be 
given such retroactice effect: Vanhorn v. 
Nestos3, 99 Wash. 328, 169 Pac. 807. 

The invalidity of a guardian’s sale by 
reason of the failure of the guardian 
to give a bond is not a defect that is 
cured by Rem. Code, section 1693, pro- 
viding that the sale shall not be avoided 
by reason of any “irregularity,” as it 18 
a jurisdictional defect, the statute pro- 
viding that the giving of an additional 
bond when required is jurisdictional: 
Vanhorn v. Nestoss, 99 Wash. 328, 169 
Pac. 807. 

Rem. Code, § 1693, intended to cure de- 
fects and irregularities in administrator’s 
sales, does not cure defects relating to 
the jurisdiction of the court over the per- 


sons of the parties in interest, owing to 
the failure to give notice to the minor 
heirs or to appoint a guardian for them, 
the statutory requirements therefor being 
mandatory: Ball v. Clothier, 34 Wash. 
299, 75 Pac. 1099. 

Defects Cured: See Remington's Di- 
gest, Ex. & Ad., § 132; Ackerson v. 
Orchard, 7 Wash. 377, 34 Pac. 1106, 35 
Pac. 605; Hazelton v. Bogardus, 8 Wash. 
102, 35 Pac. 602; Ball v. Clothier, 34 
Wash. 299, 75 Pac. 1099. 

See, also, Remington's Digest, Guard. & 
W., §§12—14. Ratification and Curing 
Defects: Brazee v. Schofield, 2 W. T. 209, 
3 Pac. 265; Dormitzer v. German Sav. & 
Loan Soc., 23 Wash. 132, 62 Pac. 862. 


813. — Opening, Vacating or Set- 
ting Aside: Dormitzer v. German Sav. & 
Loan Soc., 23 Wash. 132, 62 Pac. 862; 
Vanhorn v. Nestoss, 99 Wash. 328, 169 
Pac. 807. 


§ 14. Rights and Liabilities of Pur- 
chasers: Dormitzer v. German Sav. & 
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Loan Soc., 23 Wash. 132, 62 Pac. 862; Doctrine of caveat emptor as ap- 
Vanhorn v. Nestoss, 99 Wash. 328, 169 plicable to sale by guardian. Ann. 
Pac. 807. Cas. 1917 E, 225. 


§ 1586. Compensation and Expenses. 

Every guardian. shall be allowed by the court, on settling his 
accounts, the amount of all reasonable expenses incurred in the execution 
of his trust, and also such compensation for his services and the services 
of his attorney, as the court shall deem reasonable. [L. 17, p. 705, 
§ 216.] 

Upon allowing the final account of a Jiskra's Estate, In re, 108 Wash. 190, 


guardian, an allowance of $25 attorney’s 182 Pac. 959. 


fees, and $25 as a fee for the guardian What is “necessary expense” in ad- 
ministering estate under guardian- 


was proper, under Rem. Code, § 1652: ship. Ann. Cas. 1918D, 921 
: : : ; 


§ 1587. Removal of Property of Nonresident Ward—Procedure. 


When the guardian and ward are both nonresidents, and the ward 
is entitled to property in this state, which may be moved to another state 
or territory, such property may be removed to the state or territory in 
which such ward may reside, upon the application of the guardian to the 
judge of the superior court of the county in which the estate of the ward 
or the principal part thereof, may be, in the manner following: The 
guardian so applying must produce a transcript from the records of a 
court of competent jurisdiction, certified according to the laws of this 
state, showing his appointment as guardian of the ward in the state or 
territory in which he and the said ward reside; that he has qualified as 
such according to the laws thereof; and must also give thirty days’ 
notice to the resident executor, administrator, guardian, agent or trustee, 
if there be such, of the applications. Thereupon, if no objection be made, 
or if no good cause be shown to the contrary, the judge of the court 
shall make an order granting such guardian leave to remove the property 
of said ward to the state or territory in which he or she may reside; 
which order shall be full and complete authority to said guardian to sue 
for and receive the same in his own name, for the use and benefit of 
said ward. [L. 17, p. 705, § 217.] 


FOREIGN GUARDIANSHIP: See Rem- Remington's Digest, Ins. Per., §8; Cole- 
ington’s Digest, Guard. & W., §§31, 32; man v. Cravens, 41 Wash. 1, 82 Pac. 
Custody and Disposition of Property: 1005; Donaldson v. Winningham, 62 Wash, 
Crosby, In re, 42 Wash. 366, 85 Pac. 1; 212, 113 Pac. 285; Ervay, In re, 64 Wasb. 
Actions by Foreign Guardians: Crosby, In 138, 116 Pac. 591; Stewart, In re, 85 
re, 42 Wash. 366, 85 Pac. 1. Nash. 190, 147 Pac. 1153. 


Proceedings for Appointment: See 


§ 1588. Notice to Creditors of Ward—Limitation on Claims. 


Every guardian for any insane or mentally incompetent persen shall, 
after appointment and qualification, cause notice of his appointment to 
be published in some newspaper printed in the county of his appointment, 
once a week for three consecutive weeks, and if there be no such paper 
published in such county, then by posting such notice for a like period at 
the courthouse of such county. The court by order may require such 
notice to be published or posted for an additional period. Such notice 
shall further call upon all creditors to serve their claims, duly verified. 
on such guardian or his attorney of record, and file with the clerk of the 
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court, with proof of service, within six months from the date of the first 
publication of such notice, otherwise such claims shall be barred. IL. 17, 
p. 705, § 218.] 


XXV. 
GENERAL PROVISIONS. 


8 1589. Jurisdiction of Courts—Powers When Law Inapplicable. 


It is the intention of this act that the courts mentioned shall have 
fuH and ample power and authority to administer and settle all estates 
of decedents, minors, insane and mentally incompetent persons in this 
act mentioned. If the provisions of this [act] with reference to the 
administration and settlement of such estates should in any cases and 
under any circumstances be inapplicable or insufficient or doubtful, the 
court shall nevertheless have full power and authority to proceed with 
such administration and settlement in any manner and way which to the 
court seems right and proper, all to the end that such estates may be by 
the court administered upon and settled. [L. 17, p. 706, § 219. 


Cited in 113 Wash. 148, 150. 


§ 1590. Exercise of Powers. 


In exercising any of the jurisdiction or powers by this act given or 
intended to be given, the court is authorized to make, issue and cause to 


be filed or served, any and all manner and kinds of orders, judgments, ` 


citations, notices, summons, and other writs and processes not inconsistent 
with the provisions of this act, which may be considered proper or neces- 
sary in the exercise of such jurisdiction. [L. 17, p. 706, § 220.] 


§ 1591. Appeals to Supreme Court. 

Any interested party may appeal to the supreme court from any final 
order, judgment or decree of the court, and such appeals shall be in the 
manner and way provided by law for appeals in civil actions. [L. 17, 
p. 706. § 221. 

Cited in 112 Wash. 558. 


§ 1592. Validation of Prior Probate Proceedings. 

All probate proceedings heretofore conducted in this state, including 
sales and mortgages by executors, administrators and guardians, and all 
final settlements, made or had in conformity with the provisions of this 
act, or in conformity with the provisions of any prior law applicable 
thereto, are hereby declared valid. IL. 17, p. 707, § 222.] 

The repealing clause (section 223) saved rights under notice to creditors in pend- 
ing cases given under prior laws. 


Sections 1593 to 1692, of Remington and Ballinger’s Code, being part of the old 
(Probate Code, are repealed by Lawe 1917, p. 707, § 223. 


Cited in 99 Wash. 338. 
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CHAPTER IV. 
VALIDITY OF SALES OF ESTATES. 


§ 1698. Sales not Void on Account of Irregularity. 
In case of an action relating to any estate sold by an executor, — 

administrator, or guardian, in which an heir or person claiming under 
the deceased, or in which the ward or any person claiming under him, 
shall contest the validity of the sale, it shall not be voided on account 
of any irregularity in the proceedings: Provided, it appears,— | 

1. That the executor, administrator, or guardian was ordered: to make 
the sale by the probate or superior court having jurisdiction of the estate; 

2. That he gave a bond which was approved by the probate or superior 
judge, in case a bond was required upon granting the order; 

3. That he gave notice of the time and place of sale, as in the order 
and by law prescribed; and 

4. That the premises were sold accordingly, by public auction, and the 
sale confirmed by the court, and that they are held by one who pur- 
chased them in good faith. [L. 90, p. 82, §2; 1 H. C., S 3066.) 


Cited in 7 Wash. 380, 381; 8 Wash. 105; 23 Wash. 192; 27 Wash. 134; 34 Wash. 
311, 312; 99 Wash. 334, 337. 


§ 1695. Chapter Applies to Past as Well as Future Sales. 
This chapter shall apply to sales heretofore as well as hereafter made, 


and all sales heretofore made in conformity with the provisions of this 
chapter are declared valid. [L. 90, p. 82, §4; 1 H. C., § 3068.] 


CHAPTER V. 
ADOPTION OF CHILDREN. 


§ 1696, Petition for Leave to Adopt. 

Any inhabitant of this state, not married, or any husband and wife 
jointly, may petition the superior court of their proper county for leave 
to adopt and change the name if desired, of any child under the age of 
twenty-one years, but a written consent must be given to such adoption 
by the child, if of the age of fourteen years, and by each of his or her 
living parents who is not hopelessly insane or a confirmed drunkard. If 
there be no such parents, or if the parents be unknown, or shall have 
abandoned such child, or if such parents, or either of them, are hopelessly 
insane, or a confirmed drunkard, then by the legal guardian; if there be 
no such guardian, then by a discreet and suitable person appointed bv 
said court to act in the proceedings as the next friend of such child: 
Provided, however, that if the parents are living separate and apart. the 
consent of both is not required, but such consent may be given by the 
parent having the care, custody and control of such child; and provided 
further, that either spouse may adopt a child of the other. [L. 05, p. 296, 
§1, Cf. L. 75, pp. 110-112; L. 79, p. 136, § 1; Cd. 81, § 1667; 1 H. C., 
§ 1418; L. 97, p. 46, § 1. 

Cited in 14 Wash. 246; 42 Wash. 414; Adoption is unknown to the common 
43 Wash. 189; 78 Wash. 579; 85 Wash. law; henee the statutory provisions must 


619; 99 Wash. 415; 104 Wash. 584; 110 be strictly complied with, and an adoption 
Wash. 43, 517; 113 Wash. 153. cannot be sustained by mere presumptions: 
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Renton’s Estate, In re, 10 Wash. 533, 39 
Pae. 145. 

Proceedings for Adoption: See Reming- 
--ton’s Digest, Adoption, §§ 2—7. 
§2. Persons Who may Adopt Others: 
Frage v. Gallaway, 42 Wash. 413, 85 
ac. 21, 


§4. -—— Consent of Parties: James v. 
James, 35 Wash. 655, 77 Pac. 1082; State 
ex rel. Brook v. Wheeler, 43 Wash. 


183, 86 Pac. 394; Beers’ Adoption, In re, 
78 Wash. 576, 139 Pac. 629; Potter, In 
re, 85 Wash. 617, 149 Pac. 23; Lind’s 
Estate, In re, 90 Wash. 19, 155 Pac. 159; 
Lease, In re, 99 Wash. 413, 169 Pac. 816. 

The written consent of a father to the 
filing of a petition for the adoption of his 
infant child as in effect consent to the 
adoption, where it further recites that 
he 3urrenders and gives the child to the 
adopting parents and relinquishes all 
right to it and to its services: Dingman, 
In re, 110 Wash. 513, 188 Pac. 755. 
See, also, Force, In re, 113 Wash. 151, 
193 Pac. 698. . 


A writing whereby the mother volun- 
tarily gives up all claim to her infant 
child, then delivered to a foundling home, 
is sufficient consent to a subsequent adop- 
tion of the child, and obviates the neces- 
sity of notice to the mother under this 
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section: Rising, In re, 104 Wash. 581, 
177 Pac. 351. 

§ 5. Notice: Beatty v. Davenport, 
45 Wash. 555, §8 Pac. 1109, 122 Am. St. 
Rep. 937, 13 Ann. Cas. 585; Beers’ Adop- 
tion, In re, 78 Wash. 576, 139 Pac. 629. 


Sce, also, Rising, In re, 104 Wash. 581, 
177 Pac. 351. 


A divorcee, who came into the po3ses- 
sion of a child in its infancy, and had 
no interest except to pay = alimony 
awarded for its support, not being the 
father of the child, is not entitled to 
notice of proceedings for its adoption: 
Rising, In re, 104 Wash. 581, 177 Pac. 
351. 

Where a child has been declared a de- 
pendent child and made a ward of the 
juvenile department of the superior court, 
subsequent adoption proccedings in the 
same court are sufficient notice to the 
juvenile department, the knowledge of 
the judge hearing the matter being at 
least notice of the hearing to the other 
department: Rising, In re, 104 Wash. 
581, 177 Pac. 351. 

§6. Examination and Approval by 
Court: Wells, In re, 60 Wash. 518, 111 
Pac. 778. l 


§7. Evidence of Adoption: Fields, In 
re, 56 Wash. 259, 105 Pac. 466. 


§ 1697. Separate Examination of Wife. 
If the petition be filed by husband and wife, the court shall examine 


the wife separate and apart from her husband, and shall refuse leave for 
such adoption, unless the court shall be satisfied, from such examination, 
that the wife, of her own free will and accord, desire such adoption. 
[L. 79 p. 136, §2; Cd. 81, § 1668; 1 H. C., § 1419.] 


§ 1698. Order Confirming Adoption. 


Upon the compliance with the foregoing provisions, if the court shall 
be satisfied of the ability of the petitioner or petitioners to bring up and 
educate the child properly, having reference to the degree and condition 
of the child’s parents, and shall be satisfied of the fitness and propriety 
of such adoption, the court shall make an order setting forth the facts 
and declaring that from that date such child, to all legal intents and pur- 
poses, is the child of the petitioner or petitioners, and that the name of 
the child is hereby changed. [L. ’79, p. 136, §3; Cd. '81, § 1669; 1 H. C., 
§ 1420. ] | 


Cited in 60 Wash. 520; 99 Wash. 417; Effect and Review: See Remington’s Di- 


110 Wash. 46, 517, 520, 521. 


Under sections 1696 and 1698, providing 
for the adoption of a minor by “any in- 
habitant of this state, and for an order 
of adoption “setting forth the facts,” the 
failure of the order to set forth the 
jurisdictional facts does not render the 
order void, the requirement being merely 
directory and the superior court being a 
court of general jurisdiction: Dingman, 
In re, 110 Wash. 513, 188 Pac. 755. 


gest, Adoption, §§ 8—10. Review: Knight 
v. Gallaway, 42 Wash. 413, 85 Pac. 21; 
Wells, In re, 60 Wash. 518, 111 Pac. 778. 


§9. Setting Aside or Revoking Adop- 
tion: Beers’ Adoption, In re, 78 Wash. 
576, 139 Pac. 629. 


An order of adoption may be vacated 
for fraud, and is not subject to the rule 
in adversary proceedings that the fraud 
must be such as does not inhere in the 
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judgment: Platt v. Magagnini, 110 Wash. 
9, 187 Pac. 716. 


An heir of the adopted child may, sub- 
sequent to its death, make a direct attack 
for fraud upon the order of adoption 
where the court proceeded without juris- 
diction: Platt v. Magagnini, 110 Wash. 39, 
187 Pac. 716. 

Under this section and the statute pro- 
viding that “any inhabitant” of the state 
may petition for leave to adopt, the juris- 
dictional fact as to the petitioner's 
residence cannot be presumed where the 
petition did not recite, and the order did 
not find, that the adopting parents were 
inhabitants: Platt v. Magagnini, 11) 
Wash, 39, 187 Pac. 716. 

Where, in dependency proceedings, a 
woman had been found to be a suitable 
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person to have custody of the dependent 
child, and later on obtaining a divorce 
she was again awarded its custody as a 
suitable person, an objection to adoption 
proceedings by her that a next friend 
should have been appointed to repiesent 
the infant on the determination of the 
fitness of the petitioner, is insufficient to 
warrant vacation of a decree of adoption: 
Rising, In re, 104 Wash. 581, 177 Pac. 
351. 

§10. Effect of Foreign Adoption on 
Property Rights of Surviving Husband or 
Wife: James v. Jame3, 35 Wash. 650, 
77 Pac. 1080; James v. James, 35 Wash. 
655, 77 Pae. 1082. 


Grounds for vacation of decree ot 
adoption: 17 Ann. Cas. 548. 


§ 1699. Effect of Adoption—Descent of Property. 
By such order the natural parents shall be divested of all legal rights 


and obligations in respect to such child, and the child shall be free from 
all legal obligations of obedience and maintenance in respect to them, 
and shall be, to all intents and purposes, the child and legal heir of his 
or her adopter or adopters, entitled to all rights and privileges and sub- 
ject to all the obligations of a child of the adopter or adopters begotten 
in lawful wedlock: Provided, that on the deccase of parents who have 
adopted a child or children under this chapter and the subsequent 
decease of such child or children without issue, the property of such 
adopting parents shall descend to their next of kin, and not to the next 


of kin of such adopted child or children. [L. 


§ 1670; 1 H. C., § 1421.] 


Cited in 38 Wash. 389; 45 Wash. 50, 51; 
108 Wash. 309. 


Inheritance by Adopted Children: See 
Remington’s Digest, Adoption, §11; Van 
Brocklin v. Wood, 38 Wash. 384, 80 Pac. 
530. 

Under this section, an adopted child 
has the right to inherit from a brother or 
sister by adoption, in view of a liberal 
construction of the statute: Masterson's 
Estate, In re, 108 Wash. 307, 183 Pac. 93. 

There being no right of adoption at 
common law, an agreement for an adop- 
tion prior to the passage of the first ter- 
ritorial act authorizing adoptions in this 
atate, is not valid to give the status of 
an heir under the laws of inheritance: 
Wall v. MeEnnery’s Estate, 105 Wash. 


79, p. 137, §4; Cd. 81, 


Right of inheritance from adopted 
child as between natural parents 
and adoptive parents or their de- 
scendants. Ann. Cas, 1916C, 757. 

Succession to estate inherited from 
foster-parent by adopted child who 
dies without issue. Ann. Cas. 
1914D, 572; Ann. Oas. 1916C, 762; 
Ann. Cas. 1917C, 474. 

Right of inheritance of child adopted 
under laws of another state. 16 
Ann. Cas. 779; Ann. Oas. 1916B, 
94; Ann. Cas. 1918B, 102S; 21 
L. R. A. (N. 8.) 679; 25 L. R. A. 
(N. S.) 1285; L. R. A. 1916A, 666. 


Right of adopted child to inherit 
trom other than adopting parent. 
4 Ann. Cas. 881; 9 Ann. Cas. 780. 


445, 178 Pac. 631. 


CHAPTER VI. 
PROTECTION OF ORPHAN, HOMELESS, OR NEGLECTED CHILDREN. 


§ 1700. Adoption by Incorporated Societies. 

Any benevolent or charitable society incorporated under the laws of 
this state for the purpose of receiving, caring for or placing out for adop- 
tion, or improving the condition of orphan, homeless, neglected or abused 
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minor children of this state shall have authority to receive, control, and 
dispose of children under eighteen (18) years of age under the following 
provisions: 

(a) When the father and mother or the person or persons legally 
entitled to act as guardian of the person of any minor child shall, in writ- 
ing, surrender such child to the charge and custody of said society, such 
child shall thereafter be in the legal custody of such society for the pur- 
poses herein provided. 

(b) In case of death or legal incapacity of a father or his abandon- 
ment or neglect to provide for his family, the mother shall have authority 
to make such surrender, and in case of the death or legal incapacity of 
a mother, or her abandonment of such child, then the father shall have 
authority to make such surrender. 


(c) In all cases where the person or persons legally authorized to make 
such surrender are not known, any judge of superior court may cause 
a notice of hearing to be published in any newspaper of general cireula- 
tion printed and published in the county, and if he deems it best for such 
orphan, homeless, neglected or abused child, he may surrender it to any 
benevolent or charitable society incorporated under the laws of Wash- 
ington and having for its object the care of such children. 


(d) When any child shall have been surrendered in accordance with 
any of the preceding clauses and such child shall have been accepted by 
such society, then, (but not otherwise), the rights of its natural parents 
or of the guardian of its person (if any) shall cease and such corporation 
shall become entitled to the custody of such child, and shall have authority 
to care for and educate such child or place it either temporarily or per- 
manently in a suitable private home in such manner as shall best secure 
its welfare. Such corporation shall have authority when any such child 
has been surrendered to it in accordance with any of the preceding pro- 
visions, and it is still in its control, to consent to its adoption under the 
laws of Washington. The custody or control of any such child by any 
such corporation or by any other corporation, institution, society or 
person may be inquired into, and, in the discretion of the court, termi- 
nated at any time by the superior court of the county where the child 
may be, upon the complaint of any person, and a showing that such 
‘custody is not in the interest of the child. [L. 03, p. 58, §1.] 

See L. 99, pp. 9-12, repealed by this act, § 9. 


Cited in 112 Wash. 263. 


Proceedings for the adoption of a child 
held by, and upon the consent of, a 
charitable institution, as authorized by 
this section, are void as against the 
parents, where the institution had no 
right to the custody of the child: State 
ex rel. Le Brook v. Wheeler, 43 Wash. 
183, 86 Pac. 394. 

A preliminary order for the temporary 
custody of an abandoned child until 
notice could be given the mother and a 
hearing had, under this section, i3 no 


Rem. Wash. Code, Vol. I —57 


defense to habeas corpus by the mother 
to recover possession of her child, where 
no process was served on her as required 
by the statute and no further proceedings 
were had or final order made: State ex 
rel, Stitt v. Reynolds, 60 Wash. 12, 110 
Pac. 633. 


Commitment of Child to Oharitable 
Association: See Remington’s Digest, 
Parent & C., 38 5, 6; State ex rel. Le 
Brook v. Wheeler, 43 Wash. 183, 86 Pae. 
394. 
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§1701. Issue of Warrant for Taking Child Into Custody—Proceedings. 


Upon complaint of any person in writing other than an officer or 
agent of such society or corporation to any Judge of the superior court 
giving the names and residences of the parents, guardian (if any) or the 
next of kin of such child, so far as known, and alleging that the father 
of such minor child is dead, or has abandoned his family or is an habitual 
drunkard or is a man of notoriously bad character, or is imprisoned for 
crime, or has grossly abused or neglected such child, and that the mother 
of such child is an habitual drunkard or imprisoned for crime, or an 
inmate of a house of ill-fame, or a woman of notoriously bad character 
or is dead, or has abandoned her family, or has grossly abused or ncg- 
lected such child, and alleging that the welfare of such child requires that 
legal steps be taken to provide for its care and custody, a warrant shall 
issue directing the proper officer, to take such child into custody and 
care for or dispose of it as such judge shall direct, until a hearing 
can be had, such proceedings shall have precedence of other causes, of 
which hearing not less than five days’ notice shall be given to such parents, 
guardian or next of kin and such judge shall hear the allegations of 
the complaint and all testimony offered for or against the same and 
determine whether in his judgment there is cause for a change in the 
care and custody of such child. If the judge shall decide to change the 
care and custody of such child, he may commit the child to the 
care and custody of any such benevolent society contemplated in this 
act which is willing to receive it, and such commitment shall carry 
with it the same powers and authority as above provided in case of 
voluntary surrender, or he may enter in such findings and transmit the 
papers and a transcript of his proceedings to the county commissioners 
of the county in which the case arises and surrender such child to the 
care and custody of such commissioners and it may be disposed of 
without further notice to the parents, guardian or next of kin. [L. 03, 
p. 60, § 2.] 

Cited in 60 Wash. 15, 16. 


85 1702. County Charges—Surrender to Society. 


When any minor is a county charge, the board of county com- 
missioners, if they think the welfare of the child demands it, may 
surrender such child to the care and custody of any benevolent society 
or corporation without the consent of its parents unless within twenty 
days after the notice of the intention of such commissioners so to do, 
given in writing to parents, guardian or next of kin of such child so 
far as known, to said commissioners, such parents, guardian or next of 
kin shall provide for such child and relieve the county thereof and 
when any child has been so surrendered by the county commissioners, 
it may be disposed of as herein provided for the disposition of other 
children. [L. ’03, p. 60, §3.] 


§ 1703. Investigation of Neglect—Duty of Police. 

When any officer or agent of any such society shall request a police 
officer or other peace officer, to investigate or assist in the investigation 
of any alleged case of any such neglected or abused child, such officer 
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shall immediately make or assist in such investigation and if he deem 
it proper shall forthwith take such child into custody without war- 
rant, taking such child and reporting such case at once to the judge 
of the superior court for such proccedings as may be proper under 
the provisions of this chapter. [L. 703, p. 61, § 4.] 


§ 1704. Minor Convicted of Offense—Rights of Parent. 


When any minor under .eighteen years of age shall be convicted 
on any charge, the punishment for which may be imprisonment or con- 
finement in the reform school, the judge of the superior court, if he 
finds that the good of such minor demands it, and such minor is an 
orphan, or a homeless, neglected vr abused minor within the terms of 
this act, or is a county charge, or the parents or guardian of such minor 
consent thercto, may suspend sentence and surrender the custody of 
such minor to any society, as is contemplated in this act, when such 
society is willing to receive such minor, until such minor shall attain 
the age of majority, or for a term of years to be fixed in the order 
of surrender, and such society may find a home for such minor and 
surrender his custody to the person providing such home for the term 
fixed in said order of surrender, which surrender by the society shall 
be approved by an order of said court: Provided, that nothing in this 
section shall be held to affect the natural rights of said minor or of 
his parents or guardian, except in the matter of his custody: and pro- 
vided further, that if said minor shall fail to conform to the order 
of court fixing his custody, he may be apprehended and brought before 
the court, and the court may sentence said minor as provided by law, 
or resurrender him as the court may deem best for the interests of said 
minor. [L. 03, p. 61, §5.] 


§ 1705. Society not to Act as Guardian. 


Nothing in this chapter shall entitle any such society to act as 
guardian or to have control of the estate of any minor child. [L. 03, 
p. 62, §6.] 


§ 1706. Hearing on Habeas Corpus—Evidence. 


Upon the hearing of any writ of habeas corpus for the custody 
of any such child, if it appears that such child has been surrendered 
to any stch corporation under the provisions of this chapter, such 
surrender shall be taken as prima facie evidence that such child was 
legally and properly surrendered to such corporation and that such 
corporation is entitled to the custody and control of such child under the 
provisions of this chapter. IL. 03, p. 62, §7.] 

Cited in 60 Wash. 17. section hes no application; and the court 
On habeas corpus by a mother to re- should hear the habeas corpus proceed- 


cover custody of a child, held under tem- ings on the merits: State ex rel. Stitt v. 
porary order in pending proceedings, this Reynolds, 60 Wash. 12, 110 Pac. 633. 


§ 1707. County Charges—County to Pay Expenses. 


The board of county commissioners shall pay the expenses of bring- 
ing the child before the court and caring for it pending a hearing 
under this act; when a child is surrendered to a benevolent society under 
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the provisions of this act by the superior court, the county shall pay such 
society a reasonable compensation for the temporary care of such child 
until it is placed in a family but not to exceed fifty ($50) dollars in 
each case. No clerk, sheriff, police officer, member of the board of 
county commissioners or agent of any snch society shall charge or be 
allowed to charge any costs whatever in these proceedings, except where 
a complaint shall be adjudged to be without sufficient cause and mali- 
cious, in which event all costs shall be taxed against the complainant: 
Provided, that the provisions of this section shall not apply to cases 
under section 1704. JL. 03, p. 62, 8 8.) 


CHAPTER VII. 
HABITUAL DRUNKARDS. 


§ 1708. Who may be Adjudged an Habitual Drunkard. 

Any person addicted to the use of intoxicating liquors may, upon 
complaint thereof, or upon certificate of a justice of the peace, as here- 
inafter provided, be adjudged an habitual drunkard. [Cf. L. 79, p. 113, 
§1; Cd. '81, § 1673; L. 83, p. 32, §1; 1 H. C., § 2523.] | 


See infra, § 7348, action for injuries caused by intoxication. 


§ 1709. Complaint, Who may Make. 

Either the father, husband, mother, wife, son or daughter of any 
person addicted to the excessive use of intoxicating liquors or any person 
in the interest of the relative aggrieved, or of the general public, may 
make complaint to the superior court of the county, wherein such per- 
son so addicted resides, that the person complained of is an habitual 
drunkard, and that in consequence thereof, such person is squandering 
his earnings or property, or that he neglects his business, or that he 
abuses or maltreats his family, which complaint must be verified by 
the oath of the complainant to the effect that the same is true. And 
every justice of the peace in whose court any person shall have been 
convicted twice on a charge of being drunk, or drunk and disorderly, 
shall certify to the superior court of the county in which he resides. 
that said person has thus twice been convicted. [Cf. L. 79, p. 113, 
$2; L. ’81, p. 13, §1; Cd. ’81, § 1674; L. 83, p. 32, §1; 1 H. C., § 2524] 


§ 1710. Summons—Hearing. 

Upon filing of the complaint, duly verified, the superior judge shall 
cause a copy thereof to be served upon the accused forthwith, and shall 
summon him to appear and answer, giving at least ten days’ notice; 
and if upon the hearing of the evidence the allegations of the complaint 
are sustained, or upon filing a certificate of a justice of the peace, as 
above provided, such judge shall, in open court, declare the accused to 
be an habitual drunkard, and shall cause the proceeding to be entered 
in full upon the records of the court. [Cf. L. 79, p. 114, §3; L. ’81, 
p. 13, §2; Cd. 81, § 1672; L. 83, p. 32, §1; 1 H. C., § 2525.] 


§ 1711. Fees of Officers-—Costs. 


The same fees shall be allowed to the superior court, justice of the 
peace and the sheriff or constable, in all proceedings under the fore- 
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going section [§ 1710] of this chapter, as are allowed by law for like 
processes and services, and like fees for witnesses, as in civil cases before 
justice of the peace; and if the complaint is not sustained, the person 
making the complaint shall pay the costs; and in case the complaint is 
sustained, the person accused shall pay the costs. [Cf. L. 79, p. 114, 
$4; L. ’81, p. 13, §3; Cd. 781, § 1673; L. 83, p. 32, §1; 1 H. C., § 2526.] 


§ 1712. Penalty for Selling Liquor to Habitual Drunkard. 


Any person who shall sell or give any intoxicating liquors to any 
habitual drunkard, as defined in the foregoing section [§1708] of this 
chapter, shall be deemed guilty of a misdemeanor, and on conviction 
thereof, by any court having criminal jurisdiction, shall be fined in any 
sum not less than fifty dollars or more than three hundred dollars, or 
be imprisoned in the county jail not less than one or more than six 
months, at the discretion of the court. [L. 79, p. 114, §5; Cd. 81, 
§ 1674; 1 H. C., S 2527.] 


$ 1713. Liability for Furnishing Liquor to Habitual Drunkard. 


Any person who shall be injured in person or property or means of 
support by any habitual drunkard, as defined by this chapter, while in 
a state of intoxication, or in consequence of such intoxication, shall have 
a right of action in his or her own name, severally or jointly against any 
person or persons who shall, by selling or giving intoxicating liquors 
to such habitual drunkard, have caused his intoxication, in whole or in 
part, and such person selling or giving such intoxicating liquors as 
aforesaid shall be liable severally or jointly for all damages sustained, 
and the same may be recovered in a civil action. A married woman 
may bring such action in her own name, and all damages recovered 
by her shall inure to her separate use, and all damages recovered by a 
minor under this chapter shall be paid either to such minor or to such 
person in trust for him or her as the court may direct. [L. 79, p. 114, 
$6; Cd. ’81, §1675; 1 H. C., § 2528.) | 


Compare 38 7348-7350, civil remedies against liquor dealers. 


§ 1714. List of Habitual Drunkards to be Posted. 


It shall be the duty of the superior Judge of each county to furnish 
a list of the names of all persons adjudged habitual drunkards, to all 
parties licensed to sell, by retail, intoxicating liquors im such county, 
and such retail dealer shall keep posted up in some conspicuous place in 
his place of business a list of such habitual drunkards. A person failing 
to keep such list so posted shall forfeit his license, and if he thereafter 
sells intoxicating liquors, he shall be punished as if selling without a 
license. [Cf. L. 81, p. 14, §4; Cd. 81, § 1676; L. 83, p. 32, §1; L. 86, 
p. 160, §1; 1 H. C., § 2529. 


§ 1715. Order, How Vacated. 

Any person so declared to be an habitual drunkard may, at any 
time after the expiration of two years from the time he was so de- 
elared to be such, by a petition addressed to the judge of the court 
in which he was so adjudged, have a hearing in such court, upon a day 
which shall be by such court set, which day shall not be more than ten 
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days after the filing of such petition in such court, which petition may 
contain a statement of facts tending to show the improved condition 
and habits of such petitioner and to establish his character for sobriety, 
and a prayer that the order on record so declaring him to be such 
habitual drunkard be vacated and he be released from the effects thereof; 
which petition shall be duly verified by the petitioner. And if upon the 
hearing of such petition, and the evidence in support thereof, it appear 
to the judge that such petitioner is entitled to have such record vacated 
and be so released, then he shall make an order so declaring that such 
record be vacated and annulled, and that the petitioner be thereafter 
released from the effects, therof. [L. 81, p. 14, §4; Cd. 81, § 1677; 
1 H. C., §2530.] 


f CHAPTER VIII. 
ESTATES OF ABSENTEES. 


§ 1715-1. Petition—Notice—Hearing—Appointment of Trustee. 


Whenever it shall be made to appear by petition to any judge of the 
superior court of any county that there is property in such county, either 
real or personal, that requires care and attention, or is in such a con- 
dition that it 1s a menace to the public health, safety or welfare, or 
that the custodian of such property by the owner thereof is either 
unable or unwilling to continue longer in the care and custody thereof, 
and that the owner of such property has absented himself from the 
county and that his whereabouts is unknown and cannot with reason- 
able diligence be ascertained, which petition shall state the name of the 
absent owner, his approximate age, his last known place of residence, 
the circumstances under which he left and the place to which he was 
going, if known, his business or occupation and his physical appearance 
and habits so far as known, the judge to whom such petition is pre- 
sented shall sct a time for hearing such petition not less than six wecks 
from the date of filing, and shall by ordcr direct that a notice of such 
hearing be published for three successive weeks in a newspaper pub- 
lished in the county where such petition is filed and in such other counties 
and states as will in the judgment of the court be most likely to come 
to the attention of the absentee or of persons who may know his where- 
abouts, which notice shall state the object of the petition and the date 
of hearing, and set forth such facts and circumstances as in the judg- 
ment of the court will aid in identifying the absentee, and shall con- 
tain a request that all persons having knowledge concerning the ab- 
sentee shall advise the court of the facts. If it shall appear at such 
hearing that the whereabouts of the absentce is unknown, but there is 
reason to believe that upon further investigation and inquiry he may 
be found, the judge may continue the hearing and order such inquiry 
and advertisement as will in his discretion be liable to disclose the 
whereabouts of the absentee, but when it shall appear to the judge at 
such hearing or any adjournment thereof that the whereabouts of the ab- 
sentee cannot be ascertained, he shall appoint a suitable person resident 
of the county as trustee of such property, taking into consideration the 
character of the property and the fitness of such trustee to care for the 
same, preferring in such appointment the husband or wife of the ab- 
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sentee to his presumptive heirs, the presumptive heirs to kin more remote, 
the kin to strangers, and creditors to those who are not otherwise in- 
terested, provided they are fit persons to have the care and custody of 
the particular property in question and will accept the appointment and 
qualify as hereinafter provided. [L. 15, p. 132, §1.] 


Constitutionality of statutes providing for administration of estate of absentee. 
4 L. BA. (N. B.) 944. 


§ 1715-2. Inventory and Appraisal—Bond. 


The trustee so appointed shall make, subscribe and file in the office 
of the clerk of the court an oath for the faithful performance of his 
duties, and shall, within such time as may be fixed by the judge, prepare 
and file an inventory of such property, and the judge shall thereupon 
appoint three disinterested and qualified persons to appraise such 
property, and report their appraisement to the court within such time 
as the court may fix. Upon the coming in of the inventory and ap- 
praisement, the judge shall fix the amount of the bond to be given by 
the trustee, which bond shall in no case be less than the appraised value 
of the personal property and the annual rents and profits of the real 
property, and the trustee shall thereupon file with the clerk of 
the court a good and sufficient bond in the amount fixed and with 
surety to be approved by the court, conditioned for the faithful per- 
formance of his duties as trustee, and for accounting for such property, 
its rents, issues, profits and increase. [L. 15, p. 134, § 2. 


§ 1715-3. Reports of Trustee. 

The trustee shall, at the expiration of one year from the date of 
his appointment and annually thereafter and at such times as the court 
may direct, make and file a report and account of his trusteeship, set- 
ting forth specifically the amounts received and expended and the con- 
ditions of the property. [L. 15, p. 134, §3.] 


§ 1715-4. Sale of Property—Application of Income. 


If the property or any part thereof be personal property of a 
perishable nature or property likely to deteriorate in value, or if neces- 
sary to pay debts against the absentee which have been duly approved 
and allowed in the same form and manner as provided for the approving 
and allowing of claims against the estate of a deceased person the trustee 
may sell the same under order of the court so to do, at publie or private 
sale, and upon such terms and notice as the court may direct, and shall 
hold the proceeds of such sale, after deducting the necessary expenses 
thereof, subject to the order of the court. The trustee is authorized 
and empowered to, by order of the court, expend the proceeds received 
from the sale of such property, and also the rents, issues and profits 
accruing therefrom in the care, maintenance and upkeep of the property, 
so long as the trusteeship shall continue, and the trustee shall receive 
out of such property such compensation for his services as may be fixed 
by the court. [L. 15, p. 184, §4.] 


§ 1715-5. Removal or Resignation of Trustee—Final Account. 


The court shall have the power to remove or to accept the resigna- 
tion of such trustee and appoint another in his stead. At the termination 
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of his trust, as hereinafter provided or in case of his resignation or 
removal, the trustee shall file a final account, which account shall be 
settled in the manner provided by law for settling the final accounts 
of administrators and guardians. IL. 15, p. 135, §5.] 


§ 1715-6. Period of Trusteeship. 


Such trusteeship shall continue until such time as the owner of such 
property shall return or shall appoint a duly authorized agent or at- 
torney in fact to care for such property, or until such time as the prop- 
erty shall be provisionally distributed to the presumptive heirs, or to 
the devisees and legatees of the absentee as hereinafter provided, or until 
such time as the property shall escheat to the state as hereinafter pro- 
vided. [L. 15, p. 135, 8 6.] 


§ 1715-7. Distribution to Heirs— Notice of Hearing — Will. 

Whenever the owner of such property shall have been absent from 
the county for the space of five years and his whereabouts are unknown 
and cannot with reasonable diligence be ascertained, his presumptive 
heirs at law may apply to the court for an order of provisional dis- 
tribution of such property, and to be let into provisional possession 
thereof: Provided, that such provisional distribution may he made at 
any time prior to the expiration of five years, when it shall be made 
to appear to the satisfaction of the court that there are strong pre- 
sumptions that the absentee is dead; and in determining the question 
of presumptive death, the court shall take into consideration the habits 
of the absentee, the motives of and the circumstances surrounding tne 
absence, and the reasons which may have prevented the absentee from 
being heard of. Notice of hearing upon application for provisional dis- 
tribution shall be published in like manner as notices for the appoint- 
ment of trustees are published. If the absentee left a will in the pos- 
Session of any person such person shall present such will at the time of 
hearing of the application for provisional distribution and if it shall 
be made to appear to the court that the absentee has left a will and the 
person in possession thereof shall fail to present it, a citation shall 
issue requiring him so to do, and such will shall be opened, read, proven, 
filed and recorded in the case, as are the wills of decedents. [L. 15, 
p. 135, § 7.] 


§ 1715-8. Provisional Distribution—Bond of Distributees. 


If it shall appear to the satisfaction of the court upon the hearing 
of the application for provisional distribution that the absentee has 
been absent and his whereabouts unknown for the space of five years, 
or there are strong presumptions that he is dead, the court shall enter 
an order directing that the property in the hands of the trustee shall 
be provisionally distributed to the presumptive heirs, or to the devisees 
and legatees under the will, as the case may be, upon condition that 
such heirs, devisees and legatees respectively give and file in the court 
bonds with good and sufficient surety to be approved by the court, 
conditioned for the return of or accounting for the property provisionally 
distributed in case the absentee shall return and demand the same, 
which bonds shall be respectively in twice the amount of the value of the 
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personal property distributed, and in ten times the amount of estimated 
annual rents, issues and profits of any real property so provisionally dis- 
tributed. [L. 15, p. 136, § 8.) 


§ 1715-9. Final Distribution — Notice of Application. 


Whenever the owner of such property shall have been absent from 
the county for a space of fifteen years and his whereabouts are unknown 
and cannot with reasonable diligence be ascertained, his presumptive 
heirs at law or the legatees and devisees under the will, as the case 
may be, to whom the property has been provisionally distributed, may 
apply to the court for a decree of final distribution of such property 
and satisfaction, discharge and exoneration of the bonds given upon 
provisional distribution. Notice of hearing of such application shall be 
given in the same manner as notice of hearing of application for the 
appointment of trustee and for provisional distribution and if at the 
final hearing it shall appear to the satisfaction of the court that the 
owner of the property has been absent and unheard of for the space 
of fifteen years and his whereabouts are unknown, the court shall ex- 
onerate the bonds given on provisional distribution and enter a decree 
of final distribution, distributing the property to the presumptive heirs 
at law of the absentee or to his devisees and legatees, as the case may 
be. [L. 15, p. 136, § 9.] 


§ 1715-10. Final Settlement —Escheat. 


Whenever the owner of such property for which a trustee has been 
appointed under the provisions of this act shall have been absent and 
unheard of for a period of fifteen years and no presumptive heirs have 
appeared and applied for the provisional distribution of such property 
and no will of the absentee has been presented and proven, the trustee 
appointed under the provisions of this act shall apply to the court for 
a final settlement of his account and upon the settlement of such final 
account the property of the absentee shall be escheated in the manner 
provided by law for escheating property of persons who die intestate 
leaving no heirs. [L. 15, p. 137, §10.] 
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1717. Designation of parties. 1732. Calendar, how prepared. 
1718. Time of taking. 1733. Motion to dismiss. 
1719. Notice of. 1734. Hearing and disposition of motion. 
1720. Who may join in notice. 1735. Second appeal. 
1721. Bond for costs. 1736. What may be reviewed. 
1722. Bond — Execution, conditions and 1737. Powers of supreme court. 
effect of. .. 1738. Damages may be awarded, when. 
1723. Temporary injunction to remain 1739. Judgment against appellant and 
in force, 8 . gureties 
1724. Injunction where appeal to Unite r 
States eee 1740. 3 limitation on—Remit- 
1725. Justification of sureties. l , , 
1726. Exception to surety—Certificate— 1741. Effect of judgment — Execution 
New bond. under. 
1727. Execution countermanded, when. 1742. Effect of reversal—Writ of resti- 
1728. Application for new bond. tution. 
1729. Record—What constitutes—Duties 1743. Death of party not to affect ap- 
of clerk. peal. 
1730. Time for filing and serving briefs. 1744. Costs of appeal. 
1730-1. Abstracts of record—Cost. 1745. Effect of appeal in criminal ac- 
1730-2. Effect of act. tions. 
1730-4. Extension of time for opening 1746. Same—Date of commencement of 
brief. sentence. 
1730-5. Extension of time for respondent’s 1747. In what cases bail authorized. 
brief. 1748. Personal appearance not necessary. 
1730-6. Insufficient abstract—Amendment 1749. Proceedings in case of reversal in 
— Dismissal. criminal cases. 
1780-7. Order of filing and serving imma- 1750. Imprisonment pending appeal to 
terial. be deducted. 7 
1730-8. Extension of time—Filing abstract 1751. Transcript of judgment, effect of. 
or statement of facts. 1752. Appeals to be heard on merits. 
1730-9. Defects in appeal bond— New 1753. Rules and regulations. 
bond. 1754. Method herein provided exclusive. 


prescribed in this title from any and every of the following determina- 
tions, and no others, made by the superior court, or the Judge thereof, 
in anv action or proceeding. 

(1) From the final judgment entered in any action or proceeding, 
and an appeal from any such final judgment shall also bring up for 
review any order made in the same action or proceeding either before 
or after the judgment, in case the record sent up on the appeal, or any 
supplementary record sent up before the hearing thereof, shall show 
such order sufficiently for the purposes of a review thereof. 


(2) From any order refusing to vacate an order of arrest in a civil 
action. 
(3) From an order granting or denying a motion for a temporary 


injunction. heard upon notice to the adverse party, and from any order 
vacating or refusing to vacate a temporary injunction: Provided, that 
no appeal shall be allowed from any order denying a motion for a tem- 
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porary injunction, or vacating a temporary injunction unless the judge 
of the superior court shall have found upon the hearing, that the party 
against whom the injunction was sought was insolvent. 


(4) From any order discharging or refusing to discharge an attach- 
ment. 
(5) From any order appointing or removing, or refusing to ap- 


point or remove, a receiver. 

(6) From any order affecting a substantial right in a civil action 
or proceeding, which either, (1) in effect determines the action or pro- 
ceeding and prevents a final judgment therein; or (2) discontinues the 
action; or (3) grants a new trial; or (4) sets aside or refuses to affirm 
an award of arbitrators, or refers the cause back to them. 

(7) From any final order made after judgment, which affects a sub- 
stantial right; and an appeal from any such order shall also bring up 
for review any previous order in the same action or proceeding which 
involves the merits and necessarily affects the order appealed from, in 
case the record sent up on the appeal, or any supplementary record 
sent up before the hearing thereof, shall show such previous order 
sufficiently for the purposes of a review thereof. But an appeal shall 
not be allowed to the state in any criminal action, except when the 
error complained of is in setting aside the indictment or information, 
or in arresting the judgment on the ground that the facts stated in the 
indictment or information do not constitute a crime, or is some other 
material error in law not affecting the acquittal of a prisoncr on the 
merits. [L. 93, p. 119, §1; L. ’01, p. 28, §1.] 

Cited in 6 Wash. 261; 7 Wash. 751; 8 NATURE AND GROUNDS OF AP- 

Wash. 231; 10 Wash. 13, 42, 66, 153, 163; PELLATE JURISDICTION: See Reming- 
12 Wash. 2, 555, 560, 631, 661, 662; 14 ton’s Digest, App. & E., 55 10—14, and 
Wash. 112; 16 Wash. 442, 445; 17 Wash. eases cited. See, also: 
676; 18 Wash. 362, 451, 462, 483, 652; 19 §11. Moot Question —Oessation of Con- 
Wash. 119, 196, 355, 629; 20 Wash. 109, troversy: State ex rel. Seattle and Tacoma 
541; 21 Wash. 20, 105, 254, 261, 407; 23 v. Public Service Comm., 110 Wash. 130, 
Wash. 249, 722; 24 Wash. 77, 78, 243: 25 188 Pac. 7. 


W ash. 183, 424; 26 Wash. 42, 281, 299, Review — Moot Questions: Holly- 
320: 30 Wash. 45, 384; 31 Wash. 314, 3423 Wash. 29, 189 Pac. 545. : 


32 Wash. 153, 404, 695; 34 Wash. 58, 647; DECISIONS REVIEWABLE — Gour 


35 Wash. 137; 37 Wash. 485; 39 Wash. 
374; 40 Wash. 577; 42 Wash. 689; 43 and Other Tribunals Subject to Review: 


Wash. 22, 36, 113, 560; 45 Wash. 261; 46 
Wash. 91, 92; 47 Wash. 184, 186; 49 Wash. 
407; 50 Wash. 455; 52 Wash. 552; 54 
Wash. 226, 294; 55 Wash. 94, 394: 56 
Wash. 68; 57 Wash. 88; 58 Wash. 117, 
306; 60 Wash. 222, 278, 613; 61 Wash. 
691; 68 Wash. 351; 69 Wash. 441; 71 Wash. 
402; 72 Wash. 119, 519; 74 Wash. 690, 
692: 76 Wash. 305; 77 Wash. 630; 78 
Wash. 661, 673, 674; 80 Wash. 189; 82 
Wash. 931, 333, 478; 86 Wash. 177; 88 
Wash. 166. 237; 89 Wash. 6, 399; 91 Wash. 
305; 94 Wash. 314; 99 Wash. 164; 102 
Wash. 76, 504, 607; 104 Wash. 379: 105 
Wash. 165, 166 107 Wash. 203, 466, 558; 
108 Wash. 566; 112 Wash. 506. 


NATURE AND FORM OF REM- 
EDY.—See Remington’s Digest, App. & 
E., 58 1—9, and cases cited. 


See Remington's Digest, App. & E., §§15— 
22, and cases cited. See, also: 

8 18. Highways — Establishment: Dun- 
can Township v. Stayr, 106 Wash. 514, 
180 Pac. 476. 

Nature of Subject Matter and Character 
of Parties: See Remington’s Digest, App. 
& E., §§ 23—32, and cases cited. 

Amount or Value in Controversy. See 
Remington’s Digest, App. & E., §§ 33—42, 
and cases cited. See, also: 

§ 40. Aggregated Claims: Cascade Con- 
struction Co. v. Snohomish County, 105 
Wash. 484, 178 Pac. 470; State ex rel. 
Home Tel. & Tel. Co. v. Hurn, 106 Wash. 
362, 180 Pac. 400. 

FINALITY OF DETERMINATION: 
See Remington’s Digest, App. & E., §§ 43— 
62, and cases cited. See, also: 
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§ 47. Rulings on Demurrers: Whitehead 
v. Stringer, 106 Wash. 501, 180 P. e. 486, 
5 A. L. R. 358. 

§48. On Motion Relating to Plead- 
ines—Blection Between Causes: Oliver v. 
Polson, 105 Wash. 164, 177 Pac. 678. 

— 8 Answer: Nishimoto vV. 
Vernon, 107 Wash. 555, 182 Pac. 617. 


§ 49. Nonsuits and Dismissals: White- 
head v. Stringer, 106 Wash. 501, 180 Pac. 
486, 5 A. L. R. 358. 

§50. Granting New Trial: Picco v. 
Roney, 107 Wash. 202, 181 Pac. 522. 

§ 51. Order Vacating Default: Van 
Buren v. Peterson, 108 Wash. 697, 185 
Pac. 572. 

§ 58. Order Fixing Fees: Hemrich’s Es- 
tate, In re, 113 Wash. 667, 194 Pac. 569, 


§ 62. Final Orders and Special Proceed- 
ings—Prohibition: State ex rel. Spokane 
& Eastern Trust Co. v. Superior Court, 
p Wash. 634, 187 Pac. 358, 9 A. L. R. 


AFFECTING SUBSTANTIAL RIGHTS 
AND INTERLOCUTORY ORDERS: See 
Remington’s Digest, App. & E., §§ 63—76, 
and cases cited. See, also: 

§ 67. Receivers: Lichig v. Liebig, 107 
Wash. 464, 182 Pac. 605. 


§71. Orders After Judgment—Reduc- 
ing Alimony: Liebig v. Liebig, 107 Wash. 
464, 182 Pac. 605. 

RIGHT TO APPEAL—PERSONS EN. 
TITLED: Sce Remington’s Digest, App. & 
E., §§ 80—89, and cases cited. See, also: 

§ 80. Appeal from Part of Judgment— 
Trial De Novo: Kriegler v. Spokane Mer- 
“abd Assoc., 111 Wash. 179, 189 Pac. 


§ 87. Heir Assigning Interest: Thomp- 
son's Estate, In re, 110 Wash. 635, 188 
Pac. 784. 

§ 88. Persons Aggrieved — Guardians: 
Bayer’s Estate, In re, 108 Wash. 565, 185 
Pac. 606. 

ESTOPPEL, WAIVER OR AGREE- 
MENTS AFFECTING RIGHT: See Rem- 
ington's Digest, App. & E., §§ 90—107, 
and cases cited. See, also: 

§ 91. Right to Appeal - Review Waiver 
by Accepting Reduction of Verdict: Mar- 
tin v. Jausen, 113 Wash. 290, 193 Pac. 
674, 198 Pac. 393. 

§ 93. Compliance With Judgment: Proc- 
yr v. Appleby, 110 Wash. 403, 188 Pac. 

§ 102. Cessation of Controversy by 
Lapse of Time: State ex rel. Seattle and 


§1717. Designation of Parties. 


APPEALS TO THE SUPREME COURT. 
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Tacoma v. Public Service Comm., 110 


Wash. 130, 188 Pac. 7. 


Divorce — Provisions of Decree — 
Custody of Children: Delle v. Delle, 112 
Wash. 512, 192 Pac. 966. 


For text treatment of Appeal and 
Error,” see 2 R. O. L. 18. 


Bill of particulars, right to appeal 
from order relating to. Ann. Cas. 
1913C, 826. 


Contempt judgments as appealable. 3 
Ann. Cas. 759; 17 Ann. Cas. 321. 


Decedents’ estates, right to appeal 
from order made on distribution. 
Ann. Cas. 1913C, 862. 

Dismissal of action as frivolous and 
vexatious as final or interlocutory 
order for purposes of appeal. 18 
Ann. Oas., 394. 

Dissolution of temporary injunction, 
order on motion for, a3 final or in- 
terlocutory. Amn. Oas. 1912C, 898. 


Drainage district, review of order 
establishing. Ann. Cas. 1915C, 23. 

Eminent domain proceedings, appeal- 
able judgments and orders. 16 Ann. 
Cas. 1004; Ann. Cas. 1915D, 548. 


Ex parte order as appealable. 10 
Ann. Cas. 38. 


Nonsuit, right of plaintiff to appeal 
from voluntary judgment. 9 Ann 
Cas. 631. 


Probate or administration proceed- 
ings, appealable judgments or 
orders. Ann. Cas. 1913C, 850. 


Receivers, right to appeal from judg- 
ments affecting receivership. Ann. 
Qas. 1915D, 802. 


Removal of causes, order transfer- 
ring cause to federal court as ap- 
pealable. Ann. Cas. 1916D, 1049. 


Right of state to appeal in action 
under criminal bail bond. 10 Ann. 
Cas. 294. 


Void judgment, decree or order, right 
of appeal from. 20 Ann. Cas. 277; 
33 L. R. A. (N. S.) 733. 


Writ of assistance, appealability of 
order refusing or granting. 10 
Ann. Cas. 1042; Ann. Cas. 1913D, 
1129. 

Right to appeal from order releasing 
one in extradition proceedings. v 
A. L. R. 1156. 


Discharge on habeas corpus as final 
judgment.“ 10 A. L. R. 390. 


The party appealing shall be known as the appellant, and the ad- 
verse party as the respondent, and they shall be so designated in all 
papers in the cause after the notice of appeal shall have been given 
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or served; but the title of the cause shall in other respects remain 
unchanged. [L. 93, p. 120, §2.] 
Cited in 27 Wash. 177; 49 Wash. 407. 


PARTIES: See Remington’s Digest, 
App. & E., §§ 164—171, and cases cited. 
See, also: 


§ 164. Service — Upon Whom to be 


§ 1718. Time of Taking. 


In civil actions and proceedings an appeal from any final judg- 
ment must be taken within ninety days after the date of the entry of 
such final judgment; and an appeal from any order, other than a 
final order, from which an appeal is allowed by this act, within 
fifteen days after the entry of the order, if made at the time of the 
hearing, and in all other cases within fifteen days after the service 
of a copy of such order, with written notice of the entry thereof, 
upon the party appealing, or his attorney. In criminal causes, an 
appeal must be taken within ninety days after the entry of final 


Made: Cole v. Washington Motion Picture 
Corp., 112 Wash. 548, 192 Pac. 972. 

§165. Parties Entitled to Notice 
Service on Receiver—Sufficiency: Cole v. 
Washington Motion Picture Corp., 112 
Wash, 548, 192 Pac. 972. 


judgment. 
L. 95, p. 81, § L] 


Cited in 10 Wash. 380; 12 Wash. 232, 


555; 13 Wash. 225; 15 Wash. 29; 17 Wash. 
397; 20 Wash. 541; 21 Wash. 18; 26 Wash. 
43, 230, 308; 27 Wash. 28, 317; 32 Wash. 
168; 35 Wash. 67; 42 Wash. 688, 689; 49 
Wash. 407; 50 Wash. 263, 455; 55 Wash. 
395, 597; 56 Wash. 207; 74 Wash. 693; 76 
Wash. 305; 84 Wash. 93, 94; 86 Wash. 180; 
87 Wash. 449; 90 Wash. 239; 95 Wash. 
423; 107 Wash. 203, 619. 


TIMB OF TAKING PROCEEDINGS: 
See Remington’s Digest, App. & E, 
38 178—187, and cases cited. See, also: 

§ 172. Premature Appeal: Adin’s Estate, 
In re, 112 Wash. 93, 191 Pac. 839. 


§ 173. Commencement of Period: Mathi- 
zon v. Anderson, 107 Wash. 617, 182 Pac. 
622. 


8 174. Effect of Motion for New Trial: 
Reeves v. Wilson, 105 Wash. 318, 177 
Pac. 825; Adin's Estate, In re, 112 Wash. 
93, 191 Pac. 839. 

§ 175. Effect of Motions: Reynolds v. 
Pacific Marine Ins. Co., 105 Wash. 666, 
178 Pac. 811. 


§ 179. Granting New Trial: Picco v. 
Roney, 107 Wash. 202, 181 Pac. 522. 


§1719. Notice of. 


IL. 15, p. 301, § 3; L. 13, p. 350, § 3; L. 93, p. 120, § 3; 


§180. Particular Proceedings — Order 
Approving Administrator's Final Account: 
Babcock’s Estate, In re, 112 Wash. 556, 
192 Pac. 939. 


§ 181. Interlocutory Orders—New Trial: 
— v. Roney, 107 Wash. 202, 181 Pac. 


Motion for new trial or rehearing as 
affecting computation of time for 
appeal. 3 Ann. Cas. 630. 

Waiver of right to notice of judg- 
ment required to set statute of lim- 
itations running against right of 
appeal, Ann. Cas. 1913B, 439. 


First and last days in computing time 
for taking appeal. 49 L. R. A. 
226; 15 L. R. A. (N. 8.) 689. 

Exelusion or inclusion of Sunday or 
holiday in computation of time for 
appeal or writ of error. Ann. Oas. 
1917 E, 940; 19 L. R. A. 319. 


Death of judgment plaintiff as affect- 
ing time for taking appeal. 7 Ann. 
Cas. 393. 

Loss of papers as excuse for delay in 
filing transcript on appeal. 29 
L. R. A. (N. S.) 865. 


A party desiring to appeal to the supreme court under the pro- 


visions of this title may, by himself or his attorney, give notice in 
open court or before the judge, if the judgment or order appealed 
from is rendered or made at chambers, at the time when such judg- 
ment or order is rendered or made, that he appeals from such judgment 
or order to the supreme court, and thereupon the court or judge 
shall direct the clerk to make an entry of such notice in the journal 
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of the court. If the appeal be not taken at the time when the judg- 
ment or order appealed from is rendered or made, then the party 
desiring to appeal may, by himself or his attorney, within the time 
prescribed in section 1718, serve written notice on the prevailing 
party or his attorney that he appeals from such judgment or order 
to the supreme court, and within five days after the service of such 
notice he shall file with the clerk of the superior court the original 
or a copy of such notice, with proof or the written admission of the 
service thereof, and thereupon the clerk shall enter such notice, with 
the proof or admission of service thereof, in the journal of the court. 
The giving or service of a notice of appeal as prescribed in this section 
shall effect the appeal, but the same shall become ineffectual if an 
appeal bond for costs and damages be not given as required by section 
1721 of this title. Two or more appealable orders with or without 
the judgment may be embraced in one appeal: Provided, that the time 
allowed in this title for appealing from each of such orders has not 
expired. The appellant in his notice of appeal shall designate with 
reasonable certainty from what judgment or orders, whether one or 
more, the appeal is taken, and if from part of any judgment or order, 


(TITLE XI 


from what particular part. [L. 93, p. 120, § 4.] 


Cited in 9 Wash. 665; 10 Wash. 380; 17 
Wash. 366, 609; 18 Wash. 361; 20 Wash. 
540, 690, 716; 22 Wash. 22, 695; 23 Wash. 
251, 722; 24 Wash. 668; 25 Wash. 183; 26 
Wash. 224; 27 Wash. 113; 30 Wash. 312; 
32 Wash. 531; 34 Wash. 177, 514, 657; 37 
Wash. 457; 42 Wash. 78; 43 Wash. 385; 
45 Wash. 134; 48 Wash. 420; 49 Wash. 
303, 407; 50 Wash. 587, 588, 592, 593; 57 
Wash. 438, 638; 63 Wash. 445; 74 Wash. 
688; 82 Wash. 309; 83 Wash. 60; 84 Wash. 
458; 90 Wash. 239; 94 Wash. 669; 96 
Wash. 356; 102 Wash. 77; 110 Wash. 469; 
111 Wash. 186; 112 Wash. 551. 


Petition or Allowance: See Remington's 
Digest, App. & E., § 188, and cases cited. 


Notice: See Remington’s Digest, App. 
& E., §§ 299—214, and cases cited, 


§ 1720. Who may Join in Notice. 


All parties whose interests are 


SERVICE OF NOTICE: See Reming- 
ton’s Digest, App. & E., 35 215—223, and 
cases cited. See, also: 

§ 218. Upon Whom to be Made: Cole v. 
Washington Motion Picture Corp., 112 
Wash. 548, 192 Pac. 972. 

§ 219. Service upon Attorneys—Effect: 
Geissler's Estate, In re, 110 Wash. 14, 
187 Pac. 711. 


§ 222. Filing Proof of Service: Sear- 
geant v. Russell, 110 Wash. 216, 189 Pac. 
406. ) 


Parties entitled to notice of appeal: 
13 Ann. Cas. 181; 21 Ann. Cas. 
1277. 

Substitution of phrase “et al.” in ap- 
pellate process and papers. 14 
Ann. Oas. 572. 


similarly affected by any judgment 


or order appealed from may join in the notice of appeal whether it 
be given at the time when such judgment or order is rendered or made, 
or subsequently; and any such party who has not joined in the notice 
may at any time within ten days after the notice is given or served, 
serve an independent notice of like appeal, or join in the appeal already 
taken by filing with the clerk of the superior court a statement that he 
joins therein or in some part thereof, specifying in what part. Any 
such party who does not so join shall not derive any benefit from the 
appeal unless from the necessity of the case; nor can he independently 
appeal from any judgment or order already appealed. from, more than 
ten days after service upon him of written notice of the former appeal, 
unless such former appeal be afterward dismissed. All parties who 
so joined in an appeal after the notice is given or served shall be 
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liable for the expenses thereof, and for costs and damages to the same 
extent and upon the same conditions as if they had originally joined 
in the notice. When the notice of appeal is not given at the time when 
the judgment or order appealed from is rendered or made, it shall 
be served in the manner required by law for the service of papers 
in civil actions and proceedings, upon all partics who have appeared 
in the action or proceeding: Provided, that where the record and 
files in the cause do not disclose the address of a party on whom notice 
should be made, or of his attorney, and neither such party nor his 
attorney can be found within the county in which the judgment or order 
appealed from was rendered or made (of which fact a return by the 
sheriff that they cannot be so found shall be proof), the notice of 
appeal need not be served on such party, but the appeal may be 
taken by filing the notice and such sheriff's return with the clerk. 
Service on an attorney who was the attorney of record for a party 
in the cause at the time when the judgment or order appealed from 
was rendered or made, shall be deemed service on such party in all 
cases where service is required by this title. [L. 93, p. 121, § 5.] 


Parties to appeals, see Remington’s Digest, App. & E., §§164—171, and cases 
cited. See note to § 1717, supra. 


Cited in 4 Wash. 643; 9 Wash. 115; 10 
Wash. 153; 11 Wash. 211; 13 Wash. 39; 
14 Wash. 277; 15 Wash. 437; 16 Wash. 
331; 17 Wash. 366, 575; 18 Wash. 94, 680; 
19 Wash. 347; 21 Wash. 516; 24 Wash. 
612, 668; 30 Wash. 312; 34 Wash. 156, 514; 
37 Wash. 456; 39 Wash. 259; 43 Wash. 


592, 593, 595; 57 Wash. 437, 438; 60 Wash. 
516; 76 Wash. 562; 77 Wash. 347; 78 
Wash. 559, 600; 81 Wash. 308; 84 Wash. 
93, 94; 85 Wash. 556; 87 Wash. 394; 91 
Wash. 611; 92 Wash. 672; 93 Wash. 237, 
238; 91 Wash. 574. 576, 668; 95 Wash. 
108; 96 Wash. 356; 98 Wash. 338; 112 


132, 384; 49 Wash. 407; 50 Wash. 586—588, Wash. 551. 


§ 1721. Bond for Costs. 

An appeal in a civil action or proceeding shall become ineffectual 
for any purpose unless at or before the time when the notice of appeal 
is given or served, or within five days thereafter, an appeal bond to 
the adverse party conditioned for the payment of costs and damages 
as prescribed in section 1722, be filed with the clerk of the superior 
court, or money in the sum of two hundred dollars be deposited with the 
clerk in lieu thereof. But no bond or deposit shall be required when 
the appeal is taken by the state, or by a county, city, town or school 
district thereof, or by a defendant in a criminal action. [L. 93, p. 122, 


§ 6] 

Cited in 11 Wash. 78, 479; 12 Wash. 
563; 14 Wash. 323, 403; 15 Wash. 266; 16 
Wash. 201; 17 Wash. 367, 702; 20 Wash. 
130, 182, 540, 716; 21 Wash. 503; 24 Wash. 
126, 613; 26 Wash. 199, 308; 28 Wash. 262, 
627; 29 Wash. 582; 30 Wash. 268; 32 Wash. 
148, 168; 34 Wash. 642; 36 Wash. 407, 
408; 39 Wash. 134; 43 Wash. 384, 481; 45 
Wash. 134; 49 Wash. 262; 60 Wash. 645; 
65 Wash. 580; 66 Wash. 145; 82 Wash. 
309, 363; 84 Wash. 262; 86 Wash. 157, 158; 
90 Wash. 239; 94 Wash. 664, 665; 101 
Wash. 68, 268. 


BONDS OR OTHER SECURITY: See 
Remington’s Digest, App. & E., §§ 189— 
208, and cases cited. See, also: 

§ 198. Sureties — Competency: Den 
Bleyker v. King County, 108 Wash. 687, 
185 Pac. 613. 

§ 202. Conditions: Seargeant v. Russell, 
110 Wash. 216, 189 Pac. 406. 

§207. Amendment: Den Bleyker v. 
ming County, 108 Wash. 687, 185 Pac. 
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§ 1722. Bond—Execution, Condition and Effect of. 

The appeal bond must he executed in behalf of the appellant by 
one or more sufficient sureties, and shall be in a penalty of not less 
than two hundred dollars in any case; and in order to effect a stay of 
proceedings as in this section provided, the bond, where the appeal is 
from a final judgment for the recovery of money, shall be in a penalty 
double the amount of the damages and costs recovered in such judg- 
ment and in other cases shall be in such penalty, not less than two 
hundred dollars, and sufficient to save the respondent harmless from 
damages by reason of the appeal, as a judge of the superior court 
shall prescribe. It shall be conditioned that the appellant will pay all 
costs and damages that may be awarded against him on the appeal, 
or on the dismissal thereof, not exceeding two hundred dollars. An 
appeal shall not stay proceedings on the judgment or order appealed 
from or on any part thereof, unless the original or a subsequent appeal 
bond be further conditioned that the appellant will satisfy and perform 
the judgment or order appealed from in case it shall be aftirmed, and 
any judgment or order which the supreme court may render or make, 
or order to be rendered or made by the superior court, and (where such 
condition is applicable) shall pay all rents of or damages to property 
accruing during the pendency of the appeal, out of the possession of 
which any respondent shall be kept by reason of the appeal. If the 
bond is intended to stay proceedings on only a part of the judgment 
or order it shall be varied so as to secure the part stayed alone. When 
such bond, further conditioned as hereinabove prescribed, has been 
filed the appeal shall operate so long as it shall remain effectual under 
the provisions of this title to stay proceedings upon the judgment or 
order appealed from; but in case of an appeal from an order other than 
an order granting a new trial, no appeal or appeal bond shall Operate 
to stay proceedings in the cause except proceedings upon the order 
appealed from; and no appeal or stay shall vacate or affect any part of 
a judgment or order not appealed from and where an appeal is taken 
from an order vacating a temporary injunction, the appellant cannot 
proceed further in the cause in the superior court during the pendency 
of the appeal, except so far as may be rendered necessary by proceed- 
ings of an adverse party. [L. 93, p. 122, § 7.] 


Cited in 11 Wash. 78, 367; 14 Wash. 52, 
366; 15 Wash. 266, 344; 17 Wash. 99; 18 
Wash. 237; 20 Wash. 130; 21 Wash. 362, 
504; 22 Wash. 104; 25 Wash. 629; 28 Wash. 
362; 29 Wash. 622; 30 Wash. 233, 
330; 26 Wash. 199, 308; 32 Wash. 
637, 697; 34 Wash. 125; 35 Wash. 413; 

37 Wash. 446; 38 Wash. 190; 42 Wash. 


168; 43 Wash. 385; 46 Wash. 319; 48 Wash. 


23, 421; 49 Wash. 407; 56 Wash. 92; 59 
Wash. 162; 60 Wash. 645, 664; 62 Wash. 
169; 66 Wash. 349; 70 Wash. 332, 336, 
338, 522; 82 Wash. 363; 86 Wash. 52, 157, 
158; 88 Wash. 392; 93 Wash. 698; 97 Wash. 
625; 102 Wash. 18, 20; 106 Wash. 629; 
108 Wash. 185; 110 Wash. 469; 111 Wash. 
556. 


SUPERSEDEAS OR STAY OF PRO- 
CEEDINGS: See Remington's Digest, 
App. & E., 35 232— 244, and cases cited, 
See, also: 


§ 232. Right to Dismissal — Garnish- 
ment: State ex rel. Pioneer Mining & 
Ditch Co. v. Superior Court, 108 Wash. 
183, 183 Pac. 74. | 


Restitution: Fisher v. Seattle 
Trust Co., 109 Wash. 257, 186 Pac. 649. 
Right to and N of Super- 
sedeas: Fisher v. Seattle Trust Co., 109 
Wash. 257, 186 Pac. 649. 


§ 236. Amount of Penalty — Money 
Judgment—Parties Affected: Zittel v. 
Meyer, 106 Wash. 625, 180 Pac. 921. 
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Stay of Execution: Osner & Mehl- 
ee v. Loewe, 111 Wash. 550, 191 Pac. 
46. 


§ 244. By Supreme Court: Hillman v. 
Gordon, 107 Wash. 249, 181 Pac. 677; 
West Side Irrigating Co. v. Chase, 112 
Wash. 579, 192 Pac. 892. 


—— Discretion— Merits of Appeal: 
State ex rel. Spokane & Eastern Trust 
- Co. v. Superior Court, 109 Wash. 634, 

187 Pac. 358, 9 A. L. R. 157. 


Restitution: Fisher v. Seattle 
Trust Co., 109 Wash. 257, 186 Pac. 649. 


Construction of condition in appeal 
bond requiring surety to pay judg- 
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ment of appellate court. 5 Ann. 
Cas. 90. 

Liability of surety in appeal bond, 
where there was no supersedeas, 
for costs in court below. 12 A. L. 
NK. 721. 

Liability of sureties on appeal bond 
where judgment is in favor of one 
prineipal and against another. 51 
L. R. A. (N. 8.) 656. 

Effect of insertion of unauthorized 
provision in appeal bond. L. R. A. 
1917B, 990. 

Liability of sureties on dismissal of 
appeal for insufficiency of bond. 
Ann. Cas. 1915C, 1210. 


§ 1723. Temporary Injunction to Remain in Force, When. 


In all cases where a final judgment shall be rendered by any 
superior court of this state in a cause wherein a temporary injunction 
has been granted, and the party at whose instance such injunction was 
granted shall appeal from such judgment, such injunction shall re- 
main in force during the pendency of such appeal, if, within five 
days after service on him of notice of the entry of the final judgment, 
such appellant shall file with the clerk of the superior court a bond, 
with one or more sufficient sureties, in a penalty to be fixed by said 
court, conditioned that the appellant shall pay to the respondent all 
costs and damages that may be adjudged against the appellant on the 
appeal, and all costs and damages that may accrue to the respondent by 
reason of the injunction remaining in force. [L. 93, p. 123, § 8.] 

Cited in 15 Wash. 269; 30 Wash. 202; 


43 Wash. 229; 56 Wash. 22; 70 Wash. 522; peal from judgment denying per- 
71 Wash. 5; 95 Wash. 508. manent injunction. 21 Ann. Cas. 


Power of trial court to grant or con- 1362. 


§1724. Injunction Where Appeal to United States Supreme Court. 


In all cases where a final judgment shall be rendered by the 
supreme court of this state in a cause wherein a temporary or final 
injunction has been granted and the party at whose instance such 
injunction was granted shall appeal from such judgment to the supreme 
court of the United States, such injunction shall remain in force during 
the pendency of such appeal, if, within sixty days after the rendition 
of such judgment of the supreme court of this state, such appellant 
shall file with the clerk of the supreme court a bond, with one or 
more sufficient sureties, in a penalty to be fixed by said court, condi- 
tioned that the appellant shall pay to the respondent all costs and 
damages that may be adjudged against the appellant on appeal, and 
all costs and damages that may accrue to the respondent by reason 
of the injunction remaining in force. [L. 93, p. 124, 8 9.] 


§ 1725. Justification of Sureties. , 


An appeal bond whether conditioned so as to effect a stay of 
proceedings or not, shall be of no force unless accompanied by the 
affidavit of the surety or sureties therein attached thereto, in which 
each surety shall state that he is a resident of this state and is 
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worth a certain sum mentioned in such affidavit, over and above all 
debts and liabilities, in property within this state, exclusive of property 
exempt from execution, and which sums so sworn to by the surety 
or sureties, shall be at least equal to the penalty named in the bond 
if there be but one surety, or shall amount in all to at least twice such 
penalty if there be more than one surety. [L. 93, p. 124, § 10.} 

Cited in 12 Wash. 563; 18 Wash. 658; property qualification. 12 Ann. 
33 Wash. 88; 65 Wash. 568. : Cas. 586. 


Effect of failure of sureties on ap- False justification by surety on ap- 
peal bond to make affidavit of peal bond as contempt. 11 A L. 


R. 347. 
§ 1726. Exception to Surety—Certificate—New Bond. 

Any respondent may except to the sufficiency of the surety or 
sureties in an appeal bond, within ten days after the service on him 
of the notice of appeal or within five days after the service on him 
of the bond or written notice of the filing thereof, by serving on the 
appellant a notice stating that he so excepts, and specifying a place at 
the county seat, and a time, not less than three nor more than ten days 
distant, at which the surety or sureties are required to attend before 
the superior court in which the judgment or order appealed from was 
rendered or made, or before a judge thereof, and to justify their 
sufficiency as sureties. At the time and place named in such notice. 
or to which the proceedings may be then adjourned by the court or 
judge, the surety or sureties must attend before the court or judge, 
and may be then and there examined in detail, under oath, as to 
their property and other qualifications as sureties, by any respondent 
or by the judge, or by both. If the judge upon such examination is 
satisfied. that the surety or sureties are qualified as such, to the 
extent to which they are required by section 1723 of this title to make 
affidavit, then he shall make a certificate to that effect indorsed upon 
or attached to the bond, which shall thereupon stand as a sufficient 
appeal bond to the effect expressed in the condition thereof; but if he 
is not so satisfied, or if the sureties fail to attend and justify, then 
the judge shall in like manner certify to that effect, and thereupon the 
bond shall become void: Provided, that in such case the appellant may. 
within five days after the making of such certificate, file a new appeal 
bond, in conformity with the requirements of this title, and subject to 
the requirement of justification of the sureties therein, as hereinabove 
provided; but in case such new appeal bond be found insufficient, no 
new bond can thereafter be filed in lieu thereof. In case the original 
or new appeal bond be not conditioned so as to effect a stay of pro- 
ceedings, however, an additional appeal bond may be filed at any time 
thereafter when the appellant desires to effect a stay as provided in 
this title, during the pendency of the appeal. The examination of the 
sureties taken upon their justification shall be reduced to writing and 
subscribed by the sureties, if either party so requires, and attached to 
the certificate made thereon. [L. 93, p. 125, § 11.) 

Cited in 11 Wash. 70; 12 Wash. 23, 683; Wash. 146; 2 Wash. 381; 28 Wash. 262; 


17 Wash. 110; 18 Wash. 668; 20 Wash. 33 Wash. 198; 34 Wash. 511; 60 Wash. 
304; 21 Wash. 433; 24 Wash. 613; 25 646; 97 Wash. 625. 
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§ 1727. Execution Countermanded, When. | 

When an appeal bond is conditioned so as to effect a stay of pro- 
ceedings if execution has issued the clerk shall on demand of the 
appellant, issue to the sheriff a certificate that proceedings have been 
stayed, which shall countermand the execution; and thereupon the 
sheriff shall release any property levied on and not already sold, and 
return the execution into court. [L. 93, p. 126, § 12.] 

Cited in 97 Wash. 625; 101 Wash. 164. 


§ 1728. Application for New Bond. 

If any respondent shall have cause to believe, after any appeal bond 
shall have been filed and the sureties therein have justified or the time 
for requiring their justification has expired, that the sureties have since 
become disqualified as such, so that the bond is no longer an adequate 
security, he may apply by motion to the supreme court to require a 
new or additional bond; and upon the hearing of such motion the court 
may receive evidence in support of and in opposition to the motion in 
such manner, and may make such order thereon, as it shall deem proper. 
[L. 793, p. 126, § 13.] l 

Cited in 48 Wash. 428. 10 Ann. Oas. 804; 17 Ann. Cas. 


Power of appellate court to require 378; 9 L. B. A. (N. S.) 1054. 
new supersedeas or appeal bond. N 


§ 1729. Record—What Constitutes—Duties of Clerk. 

Within ninety days after an appeal shall have been taken by 
notice as provided in this title, the clerk of the superior court shall 
prepare, certify and file in his office, at the expense of the appellant 
(except in criminal appeals prosecuted in forma pauperis, and in such 
cases at the expense of the county), a transcript containing a copy 
of so much of the record and files as the appellant shall deem material 
to the review of the matters embraced within the appeal, said tran- 
script to be so prepared, certified and filed, in the office of the clerk, 
at or before the time when the appellant shall serve and file his open- 
ing brief, as hereinafter provided. Within four months after said 
appeal shall have been taken by notice as aforesaid, the clerk of the 
superior court shall at the expense of appellant, send up to the supreme 
court said transcript together with the original briefs on appeal filed 
in his office. The papers and copies so sent up together with any 
thereafter sent up as hereinbelow provided, shall constitute the record 
on appeal. Any bill of exceptions or statement of facts on file when 
the record is so sent up shall be sent up as a part thereof, unless the 
superior court or a judge thereof has not yet passed on an application 
for the settlement and certifying of such bill or statement. In case any 
bill of exceptions or statement of facts shall be filed or certified, or 
any other addition to the records or files shall be made after the record 
on appeal shall have been sent up, a supplementary record on appeal 
embracing so much thereof as the appellant deems material, or a copy 
thereof may be prepared, certified and sent up at any time prior to the 
hearing of the appeal. And in case the respondent deems any part of 
the files or record not already sent up to be material to the review of 
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the matters embraced within the appeal, he may cause the clerk, in like 
manner, at his expense, to prepare, certify and send up a supplementary 
record on appeal embracing such omitted files or records, or copies 
thereof, at any time prior to the hearing of the appeal. Any such 
supplementary record or records, if filed in the supreme court prior to 
the hearing of the appeal, shall be considered by the court as part of 
the record on appeal, so far as the same may be material to a review 
of the matters embraced within the appeal. When the review of an 
original paper in the cause may be important to a eorrect decision of 
the appeal, the court or judge may order the clerk to transmit the 
same to the clerk of the supreme court and the same shall be transmitted 
accordingly, and shall be under the control of the supreme court. 


[L. 93, p. 126, § 14; L. 01, p. 29, § 2.] 


Cited in 8 Wash. 393; 11 Wash. 142; 
16 Wash. 274; 20 Wash. 407; 23 Wash. 
261; 26 Wash. 494; 30 Wash. 159; 31 Wash. 
537; 32 Wash. 695; 34 Wash. 529, 531; 38 
Wash. 575; 48 Wash. 7; 63 Wash. 410; 82 
Wash. 30; 103 Wash. 241; 107 Wash. 204. 


EFFECT OF TRANSFER OF CAUSE 
OR PROCEEDINGS THEREFOR—POW- 
ERS AND PROCEEDINGS OF LOWER 
COURT: See Remington’s Digest, App. & 
= §§ 224—228-1, and cases cited. See, 

80: 

§ 228. Provisional Cemedies—Receiver’s 
Sale: State ex rel. Silver Basin Mining 
Co. v. Superior Court, 110 Wash. 559, 185 
Pac. 384. 

JURISDICTION ACQUIRED BY AP- 
PELLATE COURT: See Remington’s Di- 
gest, App. & E., §§ 229—231, and cases 
cited. See, also: 

§ 229. Effect of Taking Appeal—Cus- 
tody of Minor Children: State ex rel. 
Wilkerson v. Superior Court, 108 Wash. 
15, 183 Pac. 63. 

RECORD AND PROCEEDINGS NOT 
IN RECORD—Matters to be Shown by 


Record: See Remington’s Digest, App. & 
E., §§ 245—249, and cases cited. 


Scope and Contents of Record: See 
Remington’s Digest, App. & E., §§ 250— 
261, and cases cited. See, also: 


§ 253. Motions and Order: Tomanovich 
v. Casey, 106 Wash. 642, 180 Pac. 919. 


Transcript, Form, Requisites and Certi- 
fication: See Remington’s Digest, App. & 
E., §§ 23, 324, and cases cited. 


TRANSMISSION, FILING AND SER- 
VICE OF COPIES: See Remington’s Di- 
gest, App. & E., §§ 325—330, and cases 
cited. See, also: 


§ 326. Failure to Fill in Timo: Picco 
v. Roney, 107 Wash. 202, 181 Pac. 522. 


§ 329. Excuse for Delay: State v. Ter- 
rien, 111 Wash. 345, 190 Pae. 1017. 


Defects and Objections: See Reming- 
ton’s Digest, App. & E., §§ 331—335, and 
cases cited. 

Conclusiveness: See Remington's Di- 
gest, App. & E., § 336, and cases cited. 


§ 1730. Time for Filing and Serving Briefs. 

Within ninety days after an appeal shall have been taken by notice 
as provided in this title, the appellant shall serve on the respondent 
three copies and shall file with the clerk of the superior court fifteen 
copies, together with proof or written admission of service, as aforesaid, 
of a printed brief on the appeal upon his part, which brief shall clearly 
point out each error that the appellant relies on for a reversal, and shall 
conform to such regulations of its contents in other respects, and its 
form and size, as the supreme court by its rules may have prescribed. 
Within thirty days after the service of the appellant’s brief, the 


respondent shall 


likewise serve and file with the clerk of the 


superior court, with like proof of service, the like numbers of copies 
of a printed brief on the appeal upon his part which shall like- 


wise conform to the rules of the supreme court. 


Not less than ten 


days prior to the hearing the appellant may also serve and fle 
either with the clerk of the superior court or in the supreme court 
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like printed brief or briefs, strictly in reply to respondent’s brief. The 
time for service and filing of briefs, as in this section prescribed, may be 
extended by order of the superior court for good cause shown, or by 
stipulation of the parties concerned; and if the time for filing any state- 
ment of facts shall be extended by order or stipulation, the time herein 
prescribed for serving and filing the appellant’s opening brief shall 
thereby be correspondingly extended. Either party may after the filing 
of his briefs and not less than one day prior to the hearing of the 
appeal submit to the supreme court and to the adverse party a written 
or printed statement of any additional authorities, with suitable com- 
ment thereon strictly in support of the position taken in his brief here- 
inabove required to be filed. But the appellant shall not be permitted 
to urge in any such reply brief or statement of additional authorities, 
or on the hearing, any grounds for reversal not clearly pointed out in 
his original brief. [L. 93, p. 127, § 15; L. °01, p. 30, § 3.] 

Cited in 12 Wash. 387, 390; 16 Wash. 


321; 30 Wash. 58; 34 Wash. 532; 38 Wash. 
575; 39 Wash. 33; 42 Wash. 604; 80 Wash. 
6; 88 Wash. 205; 93 Wash. 159; 103 Wash. 


241. 


BRIEFS: See Remington’s Digest, App. 


& E., §§ 337—347, and cases cited. See, 
also: 


joy v. Americus, 111 Wash. 571, 191 Pac. 
790. i 


§ 341. Designation of Appellant: Berry 
v. National Council Knights & Ladies of 
Security, 107 Wash. 531, 182 Pac. 562. 

ASSIGNMENT OF ERRORS: See Rem- 
ington’s Digest, App. & E., §§ 348—352, 
and cases cited: See, also: 


§ 349. Form and Requisites in General: 
Connecticut Investment Co. v. Yokom, 106 
Wash. 693, 180 Pac. 926. 

§ 352. Failure to Assign in Brief: Moh- 
ney v. Davis, 104 Wash. 209, 176 Pac. 31. 


§ 337. Time for Filing: Peterson v. 
Peterson, 113 Wash. 317, 194 Pac. 380. 


§ 338. Excuse for Delay: State v. Ter- 
rien, 111 Wash. 345, 190 Pac. 1017; Love- 


§ 1730-1. Abstracts of Record— Cost. 


The appellant shall, at or before the time when he is required 
by rule or statute to serve his opening brief, cause to be typewritten and 
served upon the opposite party an abstract of so much of the record 
and statement of facts as he may deem necessary to the proper hearing 
of his assignments of error: Provided, that in all cases in which no 
testimony is sent up with the record, or in which the statement of facts 
does not exceed one hundred (100) pages of double space, typewritten 
evidence, no abstract of record shall be required. Said abstract, in so 
far as it sets out testimony, shall be condensed into narrative form, 
without the questions and answers except when necessary for the dis- 
cussion of evidence. It shall be prepared without notice or hearing 
thereon, and if the opposite party be not satisfied with it, he may cause 
to be typewritten and served, without notice, either before or at the 
time of serving his answering brief, so much of the record and state- 
ment of facts, condensed as above, as he for his part may deem proper 
for the correction or supplementing of his opponent’s abstract. Each 
party shall pay the cost of typewriting his abstract, and the prevail- 
ing party shall be entitled to recover his disbursements therefor as 
other costs. For any abuse in typewriting excessive or unnecessary 
matter in the abstract. the supreme court, without regard to which party 
may prevail, may impose the costs thereof upon the party committing 
such abuse. The supreme court shall also provide by rule the form 
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of abstracts, the number thereof to be typewritten, and for other 
particulars thereof, including the time and place of filing the same. 
[L. 15, p. 300, § 1; L. 13, p. 349, S 1.] 

Cited in 78 Wash. 529; 80 Wash. 2, 471, Necessity, Sufficiency and Duty to 


700; 81 Wash. 133; 82 Wash. 147; 87 Make: Connecticut Inv. Co. v. Yokom, 
Wash. 449; 91 Wash. 447; 103 Wash. 241. 105 Wash. 428, 178 Pac. 628. 


ABSTRACTS OF RECORD: See Reming- Dismissal: Hausken v. Hodson- 
ton’s Digest, App. & E., § 322-1, and cases Feenaughty Co., 109 Wash. 606, 187 Pac. 
cited. See, ‘also: 319, 


§ 1730-2. Effect of Act. 

Nothing in this act contained shall alter in any respect the present 
manner of settling and certifying statements of fact and bills of excep- 
tions, and such statements and bills shall be transmitted to the supreme 
court to be referred to in any controversy concerning the accuracy of 
the abstracts, as well as for reference to exhibits, and for such other. 
uses as the supreme court may find proper in consideration of all matters 
on appeal. [L. 15, p. 301, § 2; L. 13, p. 350, § 2.] 

“Act” refers to §§ 1718, 1730-1 to 1730-9. 
Cited in 77 Wash. 112. 


§ 1730-4. Extension of Time for Opening Brief. 


In all cases in which the abstract of record which, by the terms of 
this act, is to be served upon the opposite party by the appellant is 
served within the time limited by existing law, or by any law here- 
after passed, for the service of appellant’s opening brief, the time for 
serving appellant’s opening brief shall be, by such service of such 
abstract of record, extended for and until ten days after the service 
of such abstract of record, providing that the time for serving such 
opening brief would otherwise have expired within said ten days, and 
this section shall not be construed to shorten the time for serving of 
appellant’s opening brief. [L. 15, p. 301, § 4.] 


§ 1730-5. Extension of Time for Respondent’s Brief. 


In all cases in which the opposite party is not satisfied with the 
abstract of record as furnished by the appellant, and in which such 
opposite party shall serve so much of a record and statement of facts 
as he shall deem proper for correcting or supplementing of his oppo- 
nent’s abstract, the service thereof shall extend the time as limited by 
existing law, or by any law hereafter passed for the service of the 
opposite party’s brief for a period of ten days from and after the ser- 
vice of said correcting and supplementing abstract by the opponent, 
but this section shall not be construed to shorten the time for the serving 
of the opponent’s brief. [L. 15, p. 302, § 5.) 


§ 1730-6. Insufficient Abstract—Amendment—Dismissal. 


In case the appellant serves an abstract of record and statement of 
facts within the time limited by this act, and it is found that the same 
is insufficient and defective under the terms of this act or the rules of 
the supreme court, the appeal shall not be dismissed by reason thereof. 
but the appellant may be allowed to file an amended or supplementary 


918 


TITLE XII APPEALS TO THE SUPREME COURT. 1730-9 


abstract as may be required by the facts of the case within such time 
and upon such terms as may be fixed by the order of the supreme court, 
and if the appellant fails to comply with the order of the court in regard 
thereto, then the appeal may be dismissed by reason and because of such 
failure to comply with the order of the supreme court in regard thereto. 
[L. 15, p. 302, § 6.] 


Cited in 93 Wash. 630; 100 Wash. 475; 101 Wash. 69; 103 Wash. 242; 105 Wash. 
128. 


§ 1730-7. Order of Filing and Serving Immaterial. 

Whenever any statute heretofore or hereafter enacted requires & 
motion for a new trial, statement of facts, bill of exceptions, notice 
of appeal or other documents concerning appeals or constituting a part 
of the record of appeals to the supreme court, or to any other tribunal 
having appellate jurisdiction, to be filed and served or served and filed, 
the serving and filing shall be equally valid and effective whether the 
document shall be filed or served first and no appeal shall be dismissed 
because of the order of the filing and serving. [L. 15, p. 302, § 7.] 


§ 1730-8. Extension of Time—Filing Abstract or Statement of Facts. 


In case of a failure of the appellant to serve an abstract of record 
and statement of facts, or th` one served is insufficient, the supreme 
court shall, if such failure is found to be excusable, allow the appellant 
a reasonable time, upon such terms as the court may impose, in which 
to supply such abstract of record and statement of facts. [L. 15, p. 303, 


8 


Cited in 92 Wash. 534; 98 Wash. 29, 32; 
102 Wash. 511; 103 Wash. 241; 104 Wash. 
345; 107 Wash. 370, 371; 108 Wash. 172. 


The supreme court will not allow a 


court for leave to supply the same, upon 
a showing that such failure was excus- 
able: Swanson v. Stubb, 108 Wash. 170, 
183 Pac. 91. 


statement of facts to be suppiied, under 
this section, where appellants’ first at- 
tempt to file or propose a statement was 
some time after the extreme limit of 
ninety days fixed by §393: Universal 
Motor Co. v. McGeorge, 104 Wash. 344, 
176 Pac. 331. 

Under this section an appellant failing 
to serve a statement of facts within the 
time limited, must apply to the supreme 


Under this section, appellant erroneously 
refused an extension of time for filing a 
proposed statement of facts, may proceed 
by motion in the supreme court to obtain 
an extension of time and direction to the 
lower court to certify a statement; or 
such motion will be considered as an ap- 
plication for a writ of review: Howell 
v. Dunning, 107 Wash. 369, 181 Pac. 522. 


§ 1730-9. Defects in Appeal Bond—New Bond. 
When a notice of appeal to the supreme court shall have been served 


and filed in due time and an appeal bond shall have been given within 
the time required by law, no appeal shall be dismissed because of any 
defect in the appeal bond, nor because an appeal bond which is given 
both as a cost bond and as a bond on supersedeas shall be insufficient 
by reason of the amount, but the appellant shall in all cases be allowed 
to give a new bond within such time and upon such terms as the court 
may order. [L. 15, p. 303, § 9.] 
Cited in 94 Wash. 665, 679; 106 Wash. 627, 628. 
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§ 1731. Jurisdiction, Effect of Appeal Upon. 

Upon the taking of an appeal by notice as provided in this title, and 
the filing of a bond to render the appeal effectual, the supreme court 
shall acquire jurisdiction of the appeal for all necessary purposes, and 
snall have control of the superior court and of all inferior officers in 
all matters pertaining thereto, and may enforce such control by a man- 
date or otherwise, and, if necessary, by fine and imprisonment, which im- 
prisonment may be continued until obedience shall be rendered to the 
mandate of the supreme court. But the superior court shall, neverthe- 
less, retain jurisdiction for the purpose of all proceedings by this act 
provided to be had in such court, and for the purpose of settlement and 
certifying the bills of exceptions and statements of facts, and for all 
purposes in so far as the cause is not affected by the appeal. [L. 93, 
p. 128, § 16.] 


Cited in 12 Wash. 565; 26 Wash. 124; 142; 71 Wash. 76, 398; 80 Wash. 110; 83 
29 Wash. 621; 56 Wash. 23; 64 Wash. Wash. 673; 109 Wash. 258. 


§ 1732. Calendar, How Prepared. 


All appeals in which the record shall have [been] filed in the 
supreme court at least ten days before the beginning of any stated 
session of the court, shall be placed on the calendar of the court for 
hearing at such session; and the subsequent filing of a supplementary 
record shall not affect the position of the appeal on the calendar. But 
the hearing of an appeal may at any time be postponed by the court 
or continued for the session, of its own motion or for good cause shown, 
and on such terms as may be just. [L. 93, p. 128, § 17.] 


DOCKETS, CALENDARS AND PRO- HEARING AND REHEARING: See 
CEEDINGS PRELIMINARY TO HEAR- = Remington’s Digest, App. & E., §§ 363, 
ING: See Remington’s Digest, App. & E., 364, and cases cited. 

§§ 361, 362, and cases cited. 


§ 1733. Motion to Dismiss. 

Any respondent may move the supreme court, at such time and in 
such manner as the court by its rules may have prescribed, to dismiss 
an appeal either on the ground that the court has no jurisdiction of an 
appeal from the judgment or order from which the appeal was taken, or 
that the notice of appeal was not served or filed within the time limited 
by law, or is insufficient, or that the appeal bond was not filed within 
the time limited by law, or is not in form or substance such as to 
render the appeal effectual, or that the appellant’s brief has not been 
served or filed, or that the record on appeal has not been sent up, or that 
the appeal has not been diligently prosecuted or on any ground going 
to the merits of the further prosecution of the appeal, or on any two or 
more of the grounds hereinabove mentioned; and there may be combined 
with a motion to dismiss a motion to affirm the judgment or order 
appealed from, or a motion for damages on the ground that the appeal 
was taken merely for delay, or was manifestly unauthorized by law, 
or both such motions. A general appearance in the supreme court 
shall not be a waiver of the right to make any motion herein authorized. 


[L. 93, p. 129, § 18.] 
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Cited in 9 Wash. 657; 11 Wash. 78, § 355. Effect: Maddox v. Industrial 
480; 27 Wash. 178; 29 Wash. 621; 60 Ins. Comm., 113 Wash. 137, 193 Pac. 231. 


Wash. 645; 80 Wash. 110; 90 Wash. 672 Right of appellant to dismiss appeal. 
DISMISSAL: See Remington's Digest, 2 Ann. Cas. 794; 11 Ann. Cas. 966; 
App. & E., §§ 353—360, and cases cited. L. R. A. 19174A, 113. 
e, also: 


§ 1734. Hearing and Disposition of Motion. 


If the supreme court on the hearing of any such motion or motions 
shall find the grounds or any thereof alleged, for the same, to be well 
taken and true in effect, the court may grant the same in whole or 
in part, but when any such motion does not go to the substance of the 
appeal, or to the right of appeal, and the court shall be of the opinion 
that the moving party can be compensated in costs, or by the imposition 
of other terms for any delay of the appellant which is made the ground 
of any such motion (except a failure to take the appeal within the 
time limited by law) the court, in its discretion, may deny the motion 
on such terms as may be just. The court shall upon like terms allow 
all amendments in matters of form, curative of defects in proceedings 
to the end that substantial justice be secured to the parties, and no 
appeal shall be dismissed for any informality or defect in the notice of 
appeal, the appeal bond, or the service of either thereof, or for any 
defect of parties to the appeal if the appellant shall forthwith, upon 
order of the supreme court, perfect the appeal. [L. 93, p. 129, § 19; 
L. 99, p. 79, §1.] 

Cited in 12 Wash. 565; 20 Wash. 691; 127; 78 Wash. 600; 80 Wash. 489; 102 


26 Wash. 224; 27 Wash. 178; 50 Wash. Wash. 77, 509. 
586—595, 597; 66 Wash. 146; 67 Wash. 


§ 1735. Second Appeal. 

No withdrawal of an appeal, and no dismissal which does not go 
to the substance of or the right to the appeal, shall preclude any party 
from taking another appeal in the same cause, within the time limited 
by law. IL. 93, p. 130, § 20.] 

Cited in 9 Wash. 658; 28 Wash. 702; 40 Wash. 451, 580; 84 Wash. 93; 89 Wash. 
137. 


§ 1736. What may be Reviewed. 

Upon an appeal from a judgment, the supreme court may review any 
intermediate order or determination of the court below which involves 
the merits and materially affects the judgment, appearing upon the 
record sent up from the superior court. Any questions of fact or of 
law, decided upon trials by the court or by referees, in either legal or 
equitable causes, may be reviewed, when exceptions to the findings of 
fact or to the conclusions of law, or both, have been duly taken. by 
either party and sent up in the record on appeal; and in actions legal 
or equitable, tried by the court below without a jury, wherein a state- 
ment of facts or bill of exceptions shall have been certified, the evi- 
dence of facts shown by such bill of exceptions or statement of facts 
shall be examined by the supreme court de novo, so far as the findings 
of fact or a refusal to make findings based thereon shall have been 
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excepted to, and the cause shall be determined by the record on appeal, 


including such exceptions or statement. 


Cited in 9 Wash. 300; 10 Wash. 154; 
11 Wash. 395, 403, 553; 12 Wash. 68, 113, 
188, 252; 13 Wash. 35; 22 Wash. 293; 24 
Wash. 610; 28 Wash. 615; 29 Wash. 42; 
33 Wash. 195, 655; 34 Wash. 94; 53 Wash. 
390; 70 Wash. 227; 74 Wash. 476; 75 
Wash. 84; 76 Wash. 596, 624; 77 Wash. 
397; 82 Wash, 559; 83 Wash. 380; 85 Wash. 
362; 86 Wash. 514; 90 Wash. 17; 95 Wash. 
404; 96 Wash. 540; 105 Wash. 348, 613. 


PRESENTATION AND RESERVATION 
IN LOWER COURT OF GROUNDS OF 
REVIEW—ISSUES AND QUESTIONS 
IN LOWER COURT: See Remington’s Di- 
gest, App. & E., §§108—111, and cases 
cited. See, also: 


§ 108. Necessity: Crow] v. West Coast 
Steel Co., 109 Wash. 426, 186 Pac. 866. 


§111. Objections not Presented Be- 
low: Brengman v. King County, 107 Wash. 
306, 181 Pac. 861. 


OBJECTIONS AND MOTIONS AND 
RULINGS THEREON: See Remington’s 
Digest, App. & E., §§112—135-1, and 
cases cited. See, also: 


§117. Pleadings — Objections to Com- 
plaint: Vergonis v. Vaseleou, 105 Wash. 
441, 178 Pac. 463; Bishop v. Ryan Con- 
struction Co., 106 Wash. 254, 180 Pac. 
126. 


§ 119-1. Objections to Pleadings — 


Amendments: Williams v. Snow, 109 
Wash. 329, 186 Pac. 861. 
§ 123. Objections to Evidence: Kane 


v. Nakamoto, 113 Wash. 476, 194 Pac. 
381. 

§135. Judgments: Peterson v. Pacific 
American Fisherics, 108 Wash. 63, 183 
Pac. 79, 8 A. L. R. 198. 


MOTIONS FOR NEW TRIAL: See 
Remington’s Digest, App. & E., §§ 153— 
161, and cases cited. See, also: 

§ 159. Necessity of Moving Against 
Default: Gordon v. Hillman, 105 Wash. 
529, 178 Pac. 625. 

FINDINGS OF FACT AND MOTIONS: 
See Remington’s Digest, App. & E., 
$$ 162, 163, and cases cited. See, also: 

§ 162. Necessity of Findings of Fact: 
Rowe v. Josevig-Kennecott Copper Co., 
106 Wash. 455, 180 Pac. 413. 

REVIEW—SCOPE AND EXTENT IN 
tENERAL: See Remington's Digest, App. 
& E., 885 365—373 %, and cases cited. 
Sce, also: 

§ 365. 
Mining & Ditech Co. v. 
Wash. 262, 190 Pac. 242. 

WHAT MAY BE REVIEWED IN 
TENERAL: See Remington’s Digest, App. 
& E., §§ 374—383, and cases cited. See, 
also: 


Questions Considered: Pioneer 
Davidson, 111 


[L. 93, p. 130, § 21.] 


§ 375. Matters not Before the Lower 
Court: Union Machinery & Supply Co. v. 
McCush, 104 Wash. 62, 175 Pac. 559; 
Sowle v. Johnson, 109 Wash. 218, 186 


Pac. 255. 


§§ 379, 380. Interlocutory Orders —Ap- 
peal from Final Judgment or Specific 
Order: Liebig v. Liebig, 107 Wash. 464, 
182 Pac. 605; Brace v. Pederson, 106 
Wash. 573, 180 Pac. 917. 


Review on appeal from final judg- 
ment of an interlocutory appealable 
order not  theretofore appealed 
from. 11 Ann. Cas. 552; Ann. Cas. 
1913A, 816. 


Right to review void judgment, de- 


cree or order by appeal or writ of 
error. 20 Ann. Cag. 277. 


PARTIES ENTITLED TO ALLEGE 
ERROR: See Remington’s Digest, App. & 
E., 58 384—388, and cases cited See, 


also: 


§ 384. Fault of Coparty: Bullock v. 
Yakima Valley Transportation Co., 198 
Wash. 413, 184 Pac. 641, 187 Pac. 410. 

§§ 386, 387. Waiver of Objections: Biel 
v. Union Fuel & Ice Co., 105 Wash. 41, 
177 Pac. 813; Lauridsen v. Bowden, Gaz- 
=s & Arnold, 107 Wash. 310, 181 Pac. 
Consent to Reduction of Verdict: 
McElrath v. Fall, 111 Wash. 438, 191 
Pac. 398. 

Withdrawal of Objections: Clark 
an 104 Wash. 12, 175 Pac. 


§ 388. Respondents: Brace v. Pederson, 
106 Wash. 573, 180 Pac. 917; Klundt v. 
Bachtold, 110 Wash. 594, 188 Pac. 924. 
Cross-appeals: Rogers v. Savage, 
112 Wash. 246, 192 Pac. 13. 

AMENDMENTS. See Remington's Di- 
gest, App. & E., §389, and eases cited. 
See, also: 


§ 389. Amendments Regarded as Made: 
Wilson v. Mears, 105 Wash. 296, 177 Pac. 
815; Wright v. Seattle Grocery Co., 105 
Wash. 383, 177 Pac. 818; Watson v. 
Barnard, 105 Wash. 536, 178 Pac. 477; 


Bishop v. Ryan Construction Co., 106 
Wash. 254, 180 Pac. 126; Daniel v. 
Daniel, 106 Wash. 659, 181 Pac. 215; 


Foy v. Pacific Power & Light Co., 110 
Wash. 248, 188 Pac. 514; Hurley-Mason 
Co. v. Pacific Commissary Co., 111 Wash. 
439, 191 Pac. 642. 

—— Variance — Prejudicial Effect: 
Umpqua Valley Fruit Union v. North 
Pac. Fruit Distributors, 108 Wash. 265, 
183 Pac, 101. 

PRESUMPTIONS: See Remington’s Di- 
gest, App. & E., §§ 390—399, and cases 
cited. See, also: 
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§ 390. Nature and Extent in General: 
Erikson’s Estate, In re, 106 Wash. 529, 
180 Pac. 263. 


§ 397. Verdicts and Findings: Hampson 
v. Welt, 105 Wash. 499, 178 Pac. 469. 


8 898. Judgments and Orders: Erikson’s 
Estate, In re, 106 Wash. 529, 180 Pac. 
263. 


—— Judgments in Absence of State- 
ment: Burke v. Wilson, 107 Wash. 454, 
181 Pac. 904. 


—— Pleading—Amendments: State ex 
rel, Lincoln v. Superior Court, 111 Wash. 
615, 191 Paec. 805. 


DISCRETION OF LOWER COURT: See 
Remington’s Digest, App. & E., 55 400— 
407, and cases cited. See, also: 


§ 401. Order of Proof: Seal v. Long, 
112 Wash. 370, 192 Pac. 904. 


§ 406. Grant of New Trial: Hurd v. 
Wysong, 109 Wash. 202, 186 Pac. 301; 
Crowl v. West Coast Steel Co., 109 Wash. 
426, 186 Pac. R66; Getty v. Hutton, 110 
Wash. 429, 188 Pac. 497; Hendrickson v. 
Smith, 111 Wash. 82, 189 Pac. 5503 
Ziomko v. Puget Sound Elee, Railway, 
112 Wash. 426, 192 Pace. 1009; Southern 
Alaska Canning Co. v. Smith, 113 Wash. 


400, 194 Pac. 383; Truva v. Goodyear 
Tire & Rubber Co., 113 Wash. 413, 194 
Pace. 386. 


QUESTIONS OF FACT, VERDICTS 
AND FINDINGS: See Remington’s Di- 
gest. App. & E., 38 408—421, and cases 
cited. See, also: 


§ 411. Force of Evidence view of 
Premises: Samples v. Kergan, 109 Wash. 
503, 187 Pac. 383. 

8 413. Verdict: Carlin v. Draper, 104 

Waah. 29, 175 Pac. 571; State v. Wer- 
nitsch, 105 Wash. 224, 177 Pac. 712; 
Allen v. Schultz, 107 Wash. 393, 181 Pac. 
916, 6 A. L. R. 676; Jones v. Elliott, 111 
Wash. 138, 189 Pac. 1007; Olson v. Clark, 
112 Wash. 691, 191 Pac. 810. 
Weight of Evidence: Newport 
Mining Co. v. Bead Lake Gold- Copper 
Mining Co., 110 Wash. 120, 188 Pac. 27. 
Excessive Damages to Real Prop- 
erty: Clark Lloyd Lbr. Co. v. Puget Sound 
& Cascade R. Co., 111 Wash. 232, 190 
Pac. 226. 

§ 414. Conclusiveness in General: Cal- 
houn v. Portland Railway, Light & Power 
Co., 105 Wash. 592, 178 Pac. 895; Swaf- 
ford v. Levine, 107 Wash. 363, 181 Pac. 
682. 

§ 416. Findings — Effect in Equitable 
Actions: Peterson v. Ogle, 110 Wash. 610, 
188 Pac. 768; George v. Pierce County, 
111 Wash. 495, 191 Pac. 406; Cartwright 
v. Hamilton, 111 Wash. 685, 191 Pac. 797. 

§ 417. Preponderance of Evidence: Saari 
v. Wells Fargo Express Co., 109 Wash. 
415, 186 Pac. 898. 
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§ 418. Trial Without Jury: Alexander 
v. Barnes Amusement Co., 105 Wash. 346, 
177 Pac. 786; Aura v. Markle, 105 Wash. 
654, 178 Pac. 814; Maze v. Feuchtwanger, 
106 Wash. 327, 179 Pac. 850; Oregon- 
Wash. Lbr. & Manufg. Co. v. Bay City 
Lbr. Co., 107 Wash. 353, 181 Pac. 687; 
Yankov v. Lakos, 109 Wash. 335, 186 Pac. 
848; Luten v. Farles, 109 Wash. 550, 187 
Pac. 349; Hausken v. Hodson- Feenaughty 
ng 109 Wash. 606, 187 Pac. 319; Ames 

Duff & Youk, 111 Wash. 259, 190 Pac. 
2303 Di Luck v. Bradner Co., 111 Wash. 
291, 190 Pac. 904; Woolfolk v. Mullins 
Saw Mill Co., 112 Wash. 296, 191 Pac. 
854: Snider v. Wright, 112 Wash. 536, 
192 Pac. 923: Esmond v. Richards, 112 
Wash. 641, 192 Pac, 917. 


Consideration by appellate court of im- 
pressions made on minds of jurors 
by view. 10 Ann, Cas. 666. 

Right of appellate court to set aside 
verdict of jury on ground that. it 
iz contrary to scientific facts. 7 
L. R. A. (N. 8.) 357; 15 L. B. A. 
(N. 8.) 701; 25 L. R. A. (N. 8.) 
648; L. R. A. 1916B, 301. 


Review on appeal of evidence as to 
genuineness of disputed documents. 
12 A. L. B. 212. 


Facts as reviewable on appeal under 
Workmen’s Compensation Act. Ann. 
Cas. 1916B, 475; Ann. Cas. 1918B, 
647; L. E. A. 1917D, 188. 


Weight in eppellate court of finding 
of judge as to amount of damages 
as compared with verdict of a jury. 
Ann. Cas. 1913C, 178. 


HARMLESS ERROR: See Remington’s 
Digest, App. & E., 38 422—470, and cases 
cited. See, also: 


§ 423. Burden to Show Prejudice: 
American Iron & Wire Works v. Fisher, 
109 Wash. 279, 186 Pac. 877. 


§ 428. Error on Issues Found in Favor 
of Appellant: Mohncy v. Davis, 104 
Wash. 209, 176 Pac. 31; Du Pont De 
Nemours Powder Co. v. Pederson, 104 
Wash, 433, 176 Pac. 542; Flessher v. 
Carstens Packing Co., 105 Wash. 694, 
179 Pac. 100. 


§ 432. Party not Entitled to Succeed in 
Any Event: Tyrell v. Leege, 195 Wash. 
438, 178 Pac. 467; Dillabough v. Okan- 
ogan County, 105 Wash. 609, 178 Pac. 
802; Peerless Pattern Co. v. Whitmore, 
110 Wash. 457, 188 Pac. 386. 


§ 433. Favorable tə Appellant: Heit- 
miller v. Prall, 108 Wash. 382, 184 Pac. 
334. 


§ 438. Rulings on Pleadings — Demur- 
rers: Manahan v. Aumiller, 110 Wash. 
673, 188 Pac. 789. 


§ 440. Striking: Greene v. Atwood, 106 
Wash, 416, 180 Pac. 399. 
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§ 443. Favorable to Appellant: Getty 
v. Hutton, 110 Wash. 124, 188 Pac. 10. 


§ 444. Comment on Evidence—Cure by 
Instructions: State v. Herwitz, 109 Wash. 
153, 186 Pac. 290. 


§ 445. Misconduct of Counsel: Calhoun 
v. Portland Railway, Light & Power Co., 
105 Wash. 592, 178 Pac. 805; Pallis v. 
Kusumi, 108 Wash. 641, 184 Pac. 789; 
Sound Timber Co. v. Danaher Lbr. Co., 
112 Wash. 314, 192 Pac. 941. 


Restricting Argument: Crowl v. 
West Coast Steel Co., 109 Wash. 426, 186 
Pac. 866. 


§§ 448, 449. Rulings on Questions to 
Witnesses and Admission or Exclusion of 
Evidence: Bromley v. Heffernan Engine 
Works, 108 Wash. 31, 182 Pac. 929; 
Umpqua Valley Fruit Union v. North Pae. 
Fruit Distributors, 108 Wash. 265, 183 
Pac. 101: Fisher v. Anacortes, 109 Wash. 
191, 186 Pac. 271; Clements v. Cook, 112 
Wash. 217, 191 Pac. 874. 


§ 451. Admission of Evidence: Dilla- 
bough v. Okanogan County, 105 Wash. 
609, 178 Pac. 802; Maze v. Feuchtwanger, 
106 Wash. 327, 179 Pac. 850;. Manahan v. 
Aumiller, 110 Wash. 673, 188 Pac. 789; 
MeVeety v. Hayes, 111 Wash. 457, 191 
Pac. 401. 


§ 452. Trial de Novo: Northern Pac. R. 
Co. v. Johnson & Higgins, 110 Wash. 86, 
188 Pac. 30. 


§ 456. Cure by Instructions: Bundy v. 
Dickinson, 108 Wash. 52, 182 Pac. 947; 
Pallis v. Kusumi, 108 Wash. 641, 184 
Pac. 789. 


§§ 457, 458. Exclusion of Evidence and 
Facts Otherwise Established: Decr Park 
Lbr. Co. v. Oregon-Washington Lbr. & 
Manufg. Co., 104 Wash. 531, 177 Pac. 
336; Hendrickson v. Sund, 105 Wash. 406, 
177 Pac. 808; Armstrong v. Modern Wood- 
men of America, 105 Wash. 356, 178 Pac. 
1; West Marginal Way, Seattle, In re, 
109 Wash. 116, 186 Pac. 644; Utterback 
v. Johnson, 110 Wash. 57, 187 Pae. 369; 
Sound Timber Co. v. Danaher Lbr. Co., 
112 Wash. 314, 192 Pae. 941. 


§ 1737. Powers of Supreme Court. 
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§ 460. Instructions to Jury—Prejudicial 
Effect: Mohney v. Davis, 104 Wash. 209, 
176 Pac. 31; Deer Park Lbr. Co. v. 
Oregon-Washington Lbr. & Manufg. Co., 
104 Wash. 531, 177 Pac. 336; Clark Lloyd 
Lbr. Co. v. Puget Sound & Cascade R. 
Co., 111 Wash. 232, 190 Pac. 226. 

§ 462. Instructions in Equitable Ac- 
tions: Owens v. Bausman, 105 Wash. 412, 
177 Pac. 792; Wells v. Walker, 109 Wash. 
332, 186 Pac. 857. 

§ 463. Applicability to Issues and 
Evidence: Bleitz v. Bryant Lbr. Co., 110 
Wash. 437, 188 Paec. 509; Bennington v. 
Northern Pac. R. Co., 113 Wash. 1, 192 
Pac. 1073. 

§ 464. Refusal of Requests: Hanson v. 
Seattle, 108 Wash. 586, 185 Pac. 581. 


§ 465. Instructions Oured by Verdict: 
Blanchard v. Puget Sound Traction Light 
& P. Co., 105 Wash. 226, 177 Pac. S822; 
Miller v. Great Northern R. Co., 105 
Wash. 349, 177 Pae. 799; Thompson v. 
City of Bellingham, 112 Wash. 583, 192 
Pac. 902. 

§ 468. Findings by Court: Stevens v. 
Hines, 110 Wash. 579, 188 Pac. 917. 

Error Waived in Appellate Court: See 
Remington’s Digest, App. & E., 8 471, 
and cases eited. 

SUBSEQUENT APPEALS: See Rem- 
ington’s Digest, App. & E., $$ 472—476, 
and cases cited. See also: 

§ 473. Law of Case: Randall v. Ger- 
rick, 104 Wash. 422, 176 Paz. 675; Pacific 
Power & Light Co. v. White, 104 Wash. 
528, 177 Pac. 313; Ramat v. California 
Ins. Co., 104 Wash. 608, 177 Pac. 638; 
Ecuyer v. New York Life Ins. Co., 107 
Wash. 411, 181 Pac. 871, 186 Pac. 327; 
Diamond Ice & Storage Co. v. Klock 
Produce Co., 110 Wash. 683, 189 Pac. 
207; Foy v. Pacific Power & Light Co., 
110 Wash. 248, 188 Pac. 514. 

§ 475. Questions Concluded: Foy v. 
Pacific Power & Light Co., 110 Wash. 
248, 188 Pac. 514; State ex rel. Tacoma 
Eastern R. Co. v. Publie Service Comm., 
112 Wash, 629, 192 Pac. 1979; Harris v. 
Saunders, 113 Wash. 482, 194 Pac. 533, 
198 Pac, 393. 


Upon an appeal from a judgment or order. or from two or more 
orders with or without the judgment, the supreme court may affirm, 
reverse or modify any such judgment or order appealed from, as to 
any or all of the parties, and may direct the proper judgment or order 
to be entered, or direct a new trial or further proceedings to be 
had; and, if the appeal is from a part of a judgment or order, may 
affirm, reverse or modify as to the part appealed from. The decision 
of the court shall be given in writing, and no cause shall be deemed 
decided until the decision in writing is filed with the clerk. In giving 
its decision. if a new trial is granted, the court shall pass upon and de- 
termine all the questions of law involved in the cause presented upon 
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such appeal and 0 to * final determination of the cause. 


L. 93, p. 130, 8 2 


Cited in 23 Wash. — 43 Wash. 132; 
44 Wash. 368; 49 Wash. 407; 53 Wash. 
514; 70 Wash. 215; 71 Wash. 356; 94 
Wash. 265; 110 Wash. 643. 

DETERMINATION AND DISPOSI- 
TION OF CAUSE—DECISION IN GEN- 
ERAL: See Remington’s Digest, App. & 


Fees: Geissler’s Estate, In re, 110 Wash. 
14, 187 Pac. 711. 


§ 483, Effect upon Strangers—Relief to 
Taxpayers as Olass: Great Northern R. 
Co. v. Stevens County, 108 Wash. 238, 


183 Pac. 65. 


Scope — Effect on Attorney’s Fees: 


E., §§496—498, and ‘ted. 8 
3 = * Geissler’s Estate, In re, 110 Wash. 14, 
§ 477. Scope—Effect on Attorney's 187 Pac. 711. 


§ 1738. Damages may be Awarded, When. 

Upon the affirmance of any judgment or order for the payment of 
money, the collection of which, in whole or in part, has been stayed 
by an appeal bond, as in this title provided, the court may award to 
the respondent damages upon the amount superseded; and, if satisfied by 
the record that the appeal was taken for delay only, the court must 
so award such damages not exceeding fifteen per cent of the sum by such 
Judgment or order recovered or directed to be paid, as will effectually 
tend to prevent the taking of appeals for delay only. [L. 93, p. 131, 8 23.] 


Cited in 13 Wash. 140; 16 Wash. 679; 51 Wash. 447; 56 Wash. 12, 


§ 1739. Judgment Against Appellant and Sureties. 

Upon the affirmance of a judgment or [on] appeal for the payment 
of money, the supreme court shall render judgment against both the 
appellant and his sureties in the appeal bond for the amount of the 
judgment appealed from (in case the bond was conditioned so as to 
support such judgment) and for the damages and costs awarded on the 
appeal; and in any other case of affirmance the supreme court shall 
likewise render Judgment against both the appellant and his sureties 
in the appeal bond for the amount recoverable according to the con- 
dition of the bond, in case such amount can be ascertained by the court 
without an issue and trial. [L. 93, p. 131, § 24.] 


Cited in 9 Wash. 603, 657; 11 Wash. gest, App. & E., 38 499—505, and cases 
480; 18 Wash. 70; 28 Wash. 196, 473; eited. 


29 Wash. 258, 315; 43 Wash. 385; 48 | Judgment against rincipal on appeal 
Wash. 23; 54 Wash. 37; 86 Wash. 52 bond as 3 against e 


89 Wash. 551; 102 Wash. 21. 9 Ann. Cas. 157; Ann. Cas. 1915D, 
LIABILITIES ON BONDS AND 405; 40 L. K. A. (N. 8.) 741; L. R. 
UNDERTAKINGS: See Remington’s Di- A. 1918, 819. 


§ 1740. Rehearing, Limitation on — Remittitur. 

If a petition for rehearing or an appeal be filed within thirty days 
after the filing of the decision of the supreme court, the remittitur upon 
the appeal shall not be sent down to the lower court till such petition 
shall have been acted upon by the supreme court. But at the expiration 
of thirty days after the filing of the decision of any cause on appeal 
in case no petition for rehearing shall be filed, or in case such a petition 
is filed and is demied by the court, then forthwith upon such denial the 
clerk of the supreme court shall send down to the superior court from 
which the appeal was taken a remittitur in the cause, which shall con- 
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sist of the judgment of the supreme court, and a certified copy of the 
opinion of the court in case any judgment or order appealed from was 
reversed or modified thereby. [L. 93, p. 131, § 25.) 


Rehearings, and hearings en banc: Rule XIII, 71 Wash. li. 
See supra, §§ 9-11, rehearings and hearings en banc. 
See notes to § 1739, supra, 


Cited in 87 Wash. 378; 111 Wash. 30. 


§ 1741. Effect of Judgment—Execution Under, 


If the supreme court affirm or modify any judgment or order ap- 
pealed from, it may remand the cause to the court below with directions 
to carry the same into effect, or it may itself issue the necessary pro- 

cess for that purpose to the sheriff of the proper county, as it may deem 

advisable. If the cause is remanded to the court below to have such 
judgment or order carried into effect, the decision of the supreme court, 
and its order entered thereon, upon being certified to the court below 
and entered on its records, shall have the same force and effect therein 
as if made and entered by the court below during its session. Executions 
issued from the supreme court shall be similar to those from the superior 
court, and of like force and effect, and returnable in the same time. 
[L. 93, p. 131, § 26.] | 


See supra, §10, finality of decisions. 
See supra, § 14, effect of judgment. 


Cited in 28 Wash. 196; 76 Wash. 525. 

RENDITION, FORM AND ENTRY OF 
JUDGMENT: See Remington’s Digest, 
App. & E., §§ 484—491, and cases cited. 
Seo also: 


§ 487. Decision — Matters Determined 
With Remand: American Iron & Wire 
Works v. Fischer, 109 Wash. 279,186 Pac. 
877. 

Segregation of Damages: Florence 
Fish Co. v. Everett Packing Co., 111 
Wash. 1, 188 Pac. 792. 


Modification Without Remand: 
McDonald v. Prosser Falls Land & Power 
Co., 110 Wash. 175, 188 Pac. 462. 

MANDATE AND PROCEEDINGS IN 
LOWER COURT: See Remington’s Digest, 
App. & E., §§ 492—495-2, and cases cited. 
See also: 


§ 493. Decision—Remand—Modification 
—Recall of Remittitur—Leave to Attack: 
Hartford v. Stout, 105 Wash. 46, 177 
Pac. 666. 


JURISDICTION AND PROCEEDINGS 
OF APPELLATE COURT AFTER RE- 
MAND: See Remington’s Digest, App. & 
i 55 496—498, and cases cited. See, 

80: 


§ 498. Modification — Recall of Remit- 


titur— Leave to Attack: Hartford v. 


Stout, 105 Wash. 46, 177 Pae. 666. 


Jurisdiction: Mathison v. Ander- 
son, 107 Wash. 617, 182 Pac. 622, 
Jurisdiction of appellate court to 
grant rehearing after remand. 11 
ay Cas. 866; Ann. Oas. 1917A, 
5 


§ 1742. Effect of Reversal—Writ of Restitution. 


If by a decision of the supreme court the appellant becomes entitled 
to a restoration of any part of the money or property that was taken 
from him by means of the judgment or order appealed from, either the 
supreme court or the court below may direct an execution or writ of 
restitution to issue for the purpose of restoring to the appellant his prop- 


erty, or the value thereof. 


But property acquired by a purchaser in 


good faith, under a judgment subsequently reversed, shall not be affected 


by such reversal. 
See notes to § 1741, supra. 


Cited in 18 Wash. 437; 31 Wash. 503; 
84 Wash. 294, 302; 100 Wash. 426; 101 
Wash, 164; 109 Wash. 259. 


[L. 93, p. 132, § 27. 


Where a forcible entry and detainer 
action is dismissed for want of jurisdic- 
tion, restitution of premises cannot be 
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awarded under this section: State ex rel. tion: Fisher v. Seattle Trust Co., 109 
Huston v. Big Bend Land Co., 100 Waan Wash. 257, 186 Pac. 649. 


425, 171 Pac. 259. Amount of restitution where prop- 

The supreme court will not require erty is sold under a judgment sub- 
restitution pending an appeal where the sequently reversed. 15 Ann. Cas. 
parties are amply protected by this sec- 672; L. R. A. 1917C, 1179. 


§ 1743. Death of Party not to Affect Appeal. 

The death of a party after the rendition of a final judgment in the 
superior court shall not affect any appeal taken, or the right to take an 
appeal; but the proper representatives in personalty or realty of the 
deceased party, according to the nature of the case, may voluntarily 
come in and be admitted parties to the cause, or may be made parties 
at the instance of another party, as may be proper, as in case of death 
of a party pending an action in the superior court, and thereupon the 
appeal may proceed or be taken as in other cases; and the time neces- 
sary to enable such representatives to be admitted or brought in as 
parties shall not be computed as part of the time in this act limited 
for taking an appeal, or for taking any step in the progress thereof. 
[L. 93, p. 132, § 28.] 


Cited in 82 Wash. 671; 102 Wash. 159, Wash. 665, 144 Pac. 907; State v. Banks, 
160, 414, 415. 94 Wash. 237, 161 Pac. 1189; State v. 


Abatement: See Remington’s Digest, Scott, 101 Wash. 199, 172 Pac. 234. 
Crim. Law, g 379.1; State v. Furth, 82 


§ 1744. Costs of Appeal. l 

Costs shall be allowed in the supreme court, irrespective of any 
costs taxed in the case in the court below, to the prevailing party in the 
supreme court, on any appeal in any civil action or proceeding as 
follows: The fees of the clerk of the supreme court paid by the prevail- 
ing party, the fees of the clerk of the court below for preparing, certify- 
ing and sending up the records on appeal, or any supplementary record, 
paid by the prevailing party, and twenty-five dollars attorneys’ fees, 
besides his necessary disbursements for the printing of briefs, and any 
sum actually paid or incurred by the prevailing party as stenographer’s 
fees, not exceeding ten cents a folio, for making a transcript of the evi- 
dence or any part thereof included in the bill of exceptions or state- 
ment of facts; but when the judgment of the court below shall be affirmed 
in part and reversed in part, or affirmed as to some of the parties and 
reversed as to others, or modified, the costs shall be in the discretion of 
the court, and when the judgment is reversed and a new trial ordered, 
the court may in its discretion direct that costs of the prevailing party 
shall abide the result of the action. When in the opinion of the supreme 
court a brief of the prevailing party shall be unnecessarily long, or im- 
proper in substance, the court may im its discretion order the dis- 
allowance as costs of any part or the whole of the disbursements for 


printing the same. [L. 93, p. 132, § 29.) 


Cited in 11 Wash. 480; 34 Wash. 182; torneys' fee of $15 in all actions where 
39 Wash. 693, 699, 700; 40 Wash. 10, 454; Judgment is rendered in the supreme 
63 Wash. 244; 74 Wash. 155; 91 Wash. court, was not impliedly repealed by this 
645; 94 Wash. 324; 102 Wash. 576. section, which i is applicable only to cases 

or appealed to the superior court: State ex 

Subdivision 5 of the Code of 1881 (2 rel. Spokane Terminal Co. v. Superior 


Hill's Code, § 829), providing for an at- Court, 40 Wash. 453, 82 Pac. 878. 
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COSTS ON APPEAL: See Remington's 
Digest, Costs, §§ 59—-84-1. Power of Ap- 
pellate Court to Award Costs: Bringgold 
v. Spokane, 19 Wash. 333, 53 Pac. 386; 
Thomas v. Knights of the Maccabees of 
the World, 85 Wash. 665, 149 Pac. 7, Ann. 
Cas. 1917B, 804, L. R. A. 1916A, 750. 


§ 60. Review of Decisions of Justices 
of the Peace: State v. White, 8 Wash. 
230, 35 Pac. 1100. 


§61. Prevailing or Successful Party: 
Thurston County v. Scammell, 7 Wash. 
94, 34 Pac. 470; State ex rel. Hallett v. 
Seattle Lighting Co., 60 Wash. 81, 110 
Pac. 799, 30 L. R. A. (N. S.) 492; Jones 
v. Kehoe, 61 Wash. 422, 112 Pac. 497; 
Michaelson v. Seattle, 63 Wash. 230, 115 
Pac. 167; Williams v. Hitchcock, 86 
Wash. 536, 150 Pac. 1143; Mally v. Weid- 
ensteiner, 88 Wash. 398, 153 Paec. 342; 
Fidelity & Deposit Co. v. Spokane Mer- 
chants’ Assoc., 91 Wash. 170,157 Pac. 464; 
Phoenix Assur. Co. v. Columbia & Puget 
Sound R. Co., 94 Wash. 325, 162 Pac. 519; 
Rugger v. Hammond, 95 Wash. 85, 163 
Pac. 408; Klock Produce Co. v. Diamond 
Ice & Storage Co., 98 Wash. 676, 168 
Pac. 476; Smith v. Fisher, 99 Wash. 
102, 168 Pac. 975; Nowogroski v. South- 
worth, 100 Wash. 336, 170 Pac. 1011; 
Jacobs v. Seattle, 100 Wash. 
Pac. 662, L. R. A. 1918E, 131. 


§ 62. Recovery of More Favorable 
Judgment: Baxter v. Scoland, 2 W. T. 86, 
3 Pac. 638; Adams County v. Dobschlag, 
19 Wash. 356, 63 Pac. 339; Belle City 
Mfg. Co. v. Kemp, 27 Wash. 111, 67 Pac. 
580; Wilcox v. Smith, 38 Wash. 585, 8) 
Pac. 803; Garey v. Pasco, 89 Wash. 382, 
154 Pac. 433; In re Tachi’s Estate, 90 
Wash. 621, 156 Pac. 833; Hillyard ex 
rel. Tanner v. Carabin, 96 Wash. 366, 
165 Pac. 381. 

§ 63. Dismissal; Allen v. Catlin, 9 
Wash. 603, 38 Pac. 79; Grunewald v. West 
Coast Grocery Co., 11 Wash. 478, 39 Pac. 
964; Post v. Spokane, 28 Wash. 701, 69 
Pae. 371, 1104; Columbia ete. R. Co. v. 
Braillard, 12 Wash. 22, 44 Pac. 382; 
Henry v. Great Northern R. Co., 16 
Wash. 417, 47 Pac. 895; Bash v. Eisen- 
beis, 16 Wash. 700, 47 Pac. 886; Lamey 
v. Coffman, 11 Wash. 301, 39 Pac. 682; 
Grunewald v. West Coast Grocery Co., 11 
Wash. 478, 39 Pac. 964; McKenzie v. 
Royal Dairy, 35 Wash. 390, 77 Pac. 680; 
Seattle, In re, 40 Wash. 450, 82 Pace. 
747; Bleakley v. Wilcox, 49 Wash. 164, 
94 Pac. 903; Jones & Co. v. Cunningham, 
79 Wash. 4, 139 Pac. 612. 

§ 64. Affirmance: Willey v. Morrow, 1 
W. T. 474; O'Hare v. Wilson, 3 W. T. 
251, 14 Pac. 595; Tinkham v. Kimble, 2 
Wash. 682, 28 Pac. 1038; Chehalis Flume 
ete. Co. v. Reinhart, 3 Wash. 428, 28 Pac. 
256; Hesford v. Doud, 3 Wash. 430, 28 
Pac. 362; Seattle & Montana R. v. Joer- 
genson, 3 Wash. 622, 29 Pac, 88; Hol- 
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burte's Estate, In re, 38 Wash. 199, 80 
Pac. 294; Bond v. Marr, 98 Wash. 177, 
167 Pac. 132; Miles v. Mead, 98 Wash. 
215, 167 Pac. 106. 

§ 65. Modification: Schmidt v. Olym- 
pia Light & Power Co., 46 Wash. 360, 90 
Pac. 212. 


§ 66. Reversal—In General: Westlake 
Avenue, In re, 40 Wash. 144, 82 Pac. 279; 
Sheard v. United States Fidelity & Guar- 
anty Co., 58 Wash. 29, 107 Pac. 1024, 109 
Pac. 276; Wilson v. Biggama, 73 Wash. 
444, 132 Pac. 43. 


§ 67. As to Part of Judgment or 
Order: Trumbull v. Jefferson County, 37 
Wash. 604, 79 Pac. 1105; Wheeler Co. v. 
Pates, 43 Wash. 247, 86 Pac. 625; Na- 
tional Grocery Co. v. Simmons, 63 Wash. 
264, 115 Pac. 306; Mazzini Society vV. 
Corgiat, 63 Wash. 273, 115 Pac. 93; 
Hallidie Co. v. Washington Brick, Lime 
& Mfg. Co., 70 Wash. 80, 126 Pac. 96. 


§ 68. Persons Liable in General: Thurs- 
ton County v. Scammell, 7 Wash. 94, 34 
Pac. 470; Romine v. State, 7 Wash. 215, 
34 Pac. 924; State ex rel. Dean v. Lamp- 
ing, 31 Wash. 652, 72 Pac. 476. 


§ 69. Acts or Omissions of Parties 
as Affecting Right: Somerville v. Johnson. 
3 Wash. 140, 28 Pac. 373; Bell v. Waud- 
by, 7 Wash. 203, 34 Pac. 917; Vermont 
Loan & T. Co. v. Greer, 19 Wash. 611, 
53 Pac. 1103; Cushing v. Spokane, 45 
Wash. 193, 87 Pace. 1121, 122 Am. St. 
Rep. 890; Ramsdell v. Ramsdell, 47 Wash. 
444, 92 Pac. 278; Olympia Brewing Co. v. 
Pioneer Mut. Ins. Assn., 53 Wash. 16, 
101 Pac. 371; Johnson v. Collier, 54 
Wash. 478, 103 Pac. 818; McCormick v. 
Sorenson, 5S Wash. 107, 107 Pac. 1055, 
137 Am, St. Rep. 1047; Baker v. Murray, 
78 Wash. 241, 138 Pac. 890. 


§ 70. Failure to Raise Question in 
Lower Court: Gaffrey v. Megrath, II 
Wash. 456, 39 Pac. 973; Brace & Hergert 
Mill Co. v. Burbank, 87 Wash. 356, lol 
Pac. 803, Ann. Cas. 1917E, 739; Redick 
v. Peterson, 99 Wash. 368, 169 Pac. 804. 


§ 71. Cessation of Controversy: 
Hartson v. Dale, 9 Wash. 379, 37 Pac. 
475; State ex rel. Danicls v. Prosser, 16 
Wash. 608, 48 Pac. 262; Seattle, In re, 40 
Wash. 450, 82 Pac. 747; Miller v. Seattle, 
41 Wash. 599, 84 Pac. 583. 

§72. Apportionment of Costs on Ap- 
peal or Error: Willey v. Morrow, 1 W. T. 
474; Hector v. Hector, 51 Wash. 434, 99 
Pac. 13; Akers v. Lord, 71 Wash. 299, 
128 Pac. 672; Thomas v. Leo, 74 Wash. 
286, 133 Pac. 446, 134 Pac. 510; Wiley 
v. Hart, 74 Wash. 142, 132 Pac. 1015; 
Bane v. Dow, 80 Wash. 631, 142 Pac. 23; 
Modern Irr. & Land Co. v. Neely, 81 
Wash. 38, 142 Pac. 458; Berg v. Yakima 
Valley Canal Co., 83 Wash. 451, 145 Pac. 
619, L. R. A. 1915D, 292; Cannon Hill 
Co. v. Moore, 100 Wash. 247, 170 Pac. 
551. 
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§ 73. Directions to Lower Court as to 
Costs: Huntington v. Blakeney, 1 W. T. 
111. 

§ 74. Security for Costs: Ewing v. Van 
Wagenen, 6 Wash. 39, 32 Pac. 1009; 
State ex rel. Baldwin v. Scavey, 7 Wash. 
563, 35 Pac. 389; Fox v. Utter, 6 Wash. 
299, 33 Pac. 354; Ahrens v. Seattle, 39 
Wash. 168, 81 Pac. 558; Stete ex rel. 
Illinois Surety Co. v. Superior Court, 82 
Wash. 361, 144 Pac. 292. 


§75. Proceedings in Forma Pauperis: 
State ex rel. Coella v. Fenimore, 2 Wash. 
370, 26 Pac. 807; State ex rel. Lang- 
horne v. Superior Court, 32 Wash. 80, 
72 Pac. 1027. 


§76. Amount and Items in General: 
Soules v. McLean, 7 Wash. 451, 35 Pac. 
364, 1082; Potwin v. Blasher, 9 Wash. 
460, 37 Pac. 710; Nelson v. McLellan, 34 
Wash. 181, 75 Pac. 635; Clarke v. Eltinge, 
39 Wash. 696, 83 Pac. 901. 

§76-1. Disbursements in General: 
Chureh v. Wilkeson-Tripp Co., 58 Wash. 
262, 108 Pac. 596, 109 Pac. 113, 127 Am. 
St. Rep. 1059. 

§77. Attorney’s Fees on Appeal or 
Error: Ebey v. Engle, 1 W. T. 72; Ows- 
ley v. Oregon R. &. N. Co., 1 Wash. 491, 
20 Pac. 752; Boyer v. Boyer, 4 Wash. 80, 
29 Pac. 981; State ex rel. Spokane Ter- 
minal Co. v. Superior Court, 40 Wash. 
453, 82 Pac. 878; Lavanway v. Cannon, 3T 
Wash. 593, 79 Pac. 1117; Sweatt v. Hunt, 
42 Wash. 96, 84 Pac. 1; Smith v. Smith, 56 
Wash. 461, 105 Pac. 1030. 

§§ 78,79. Expenses of Record or 
Trauscript: Brown v. Winehill, 4 Wash. 
98, 29 Pac. 927; Tingley *. Bellingham 
Bay Boom Co., 5 Wash. 644, 39 Pac. 
737, 33 Pae. 1055; Clarke v. Eltinge, 39 
Wash. 696, 82 Pac. 901; Eggerth v. Spo- 
kane, 91 Wash. 31, 32 Pac. 1006. 

§ 80. Unnecessary Expenditures: King 
v. Collins, 1 W. T. 469; Scully v. Book, 
-3 Wash. 182, 28 Pac. 556; Soules v. Me- 
Lean, 7 Wash. 451, 35 Pac. 364, 1082; 
‘Gordon v. Cummings, 78 Wash. 515, 139 
Pac. 489; Colkett v. Hammond, 101 Wash. 
416, 172 Pac. 458. 
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§ 81. Expenses of Briefs: Carrol v. 
Anderson, 2 W. T. 366, 7 Pac. 890; State 
v. Freidrich, 3 Wash. 418, 28 Pac. 747; 
Bellingham Bay Land Co. v. Dibble, 6 
Wash. 165, 32 Pac. 108; Wetmore’s 
Guardianship, In re, 6 Wash, 271, 33 
Pac. 615; Commercial Nat. Bk. v. John- 
son, 17 Wash. 264, 49 Pac. 488; Deering 
v. Holland, 26 Wash. 588, 67 Pac. 240; 
Stowe v. La Conner Trad. & Transp. Co., 
39 Wash. 28, 80 Pac. 856, 81 Pac. 97; 
Brown v. Kildea, 58 Wash. 184, 198 
Pac. 452, 1135; Gordon v. McClanahan, 
78 Wash. 531, 139 Pac. 496; Brace & 
Hergert Mill Co. v. Burbank, 87 Wash. 
356, 151 Pac. 803, Ann. Cas. 1917E, 739. 


§ 82. Damages and Penalties for Friv- 
olous Appeal and Delay: Seattle & Mont. 
R. v. Joergenson, 3 Wash. 622, 29 Pac. 
88: Chehalis Flume ete. Co. v. Rein- 
hart, 3 Wash. 428, 28 Pac. 256; Hesford 
v. Doud, 3 Wash. 430, 28 Pac. 362; 
Walter v. Maresch, 3 Wash. 624, 29 Pac. 
205; Wheeler v. Commercial Inv. Co., 22 
Wash. 546, 61 Pac. 715. 


§ 83. Taxation of Costs on Appeal or 
Error: Bellingham Bay ete. R. Co. v. 
Strand, 5 Wash. 807, 32 Pac. 782; Bel- 
lingham Bay ete. R. Co. v. Strand, 5 
Wash. 807, 32 Pac. 782; Port Townsend 
v. Lewis, 34 Wash. 413, 75 Pac. 892; 
Ettor v. Tacoma, 77 Wash. 267, 137 Pac. 
820. 


§ 84. New Trial: Casey v. Malidore, 
19 Wash. 279, 53 Pac. 690. 


§ 84-1. Setoff Against Debt, Recovery, 
or Other Costs: Sullivan v. Sullivan, 52 
Wash. 160, 100 Pac. 321. 


Power of appellate court to award 
costs on dismissal of appeal for 
want of jurisdiction. 13 Ann. Cas. 
1048. 


Liability of land owner for costs 
on appeal in eminent domain pro- 
ceedings. Ann. Cas. 19120, 533; 
Ann, Cas. 1916E, 692; Ann. Oas. 
3 262; 36 L. R. A. (N. 8.) 
624. 


§ 1745. Effect of Appeal in Criminal Actions. 
An appeal by a defendant in a criminal action shall stay the ex- 


ecution of the judgment of conviction. 


In case the defendant has been 


eonvicted of a felony, and has been unable to furnish the bail bond 
required by section 1747 pending the appeal, the time during which 
he remains in the jail of the county from which the appeal is taken shall 
be deducted from the term for which he was theretofore sentenced to the 


penitentiary, if judgment against him be affirmed. 


See next section. 


Cited in 2 Wash. 552; 7 Wash. 356; 26 


Wash. 324; 30 Wash. 330; 56 Wash. 92. 


Rem. Wash. Code, Vol. 1—59 


IL. 93, p. 133, § 30.] 


Status of judgment of conviction as 
affected by appeal. Ann. Oas. 
1915B, 289. 
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§ 1746. Same—Date of Commencement of Sentence. 

In the event no appeal be taken from the judgment of conviction 
of a felony, the term of sentence imposed upon such judgment shall 
commence to run from the date of the imposition thereof. In the event 
an appeal be taken from such judgment of conviction, and upon such ap- 
peal the judgment be affirmed, the term of sentence shall commence 
to run from the date upon which the remittitur shall be filed in the . 


lower court. [L. 03, p. 39, §1.] 


§ 1747. In What Cases Bail Authorized. 

In all criminal actions, except capital cases in which the proof of 
guilt is clear or the presumption great, upon an appeal being taken 
from a judgment of conviction, the court in which the judgment was 
rendered, or a judge thereof, must, by an order entered in the journal 
or filed with the clerk, fix and determine the amount of bail to be re- 
quired of the appellant; and the appellant shall be committed until 
a bond to the state of Washington in the sum so fixed be executed on 
his behalf by at least two sureties possessing the qualifications required 
for sureties on appeal bonds by section 1725 of this title, such bond 
to be conditioned that the appellant shall appear whenever required, 
and stand to and abide by the judgment or orders of the appellate 
court, and any judgment and order of the superior court that may be 
rendered or made in pursuance thereof. If the appellant be already 
at large on bail, his sureties shall be liable to the amount of their bond, 
in the same manner and upon the same conditions as if they had ex- 
ecuted the bond prescribed by this section; but the court may by order 
require a new bond in a larger amount or with new sureties, and may 
commit the appellant until the order be complied with. [L. 93, p. 133, 
§ 31.] 

Cited in 9 Wash. 552; 37 Wash. 259; 140, 116 Pac. 592; State ex rel. Syl- 


64 Wash. 141. vester v. Foster, 84 Wash. 58, 146 Pac. 
Right to release pending appeal: See 169, L. R. A. 1915ẸE, 588. 

Remington’s Digest, Bail, §§1, 2; Foye, Right to release on bail pending ap- 
In re, 21 Wash. 250, 57 Pac. 825; State peal under general statute. 37 
ex rel. Denham v. Superior Court, 28 L R. A. (N. 8.) 693. 

Wash. 590, 68 Pac. 1051; Packenham v. Right to release pending appeal from 
Reed, 37 Wash. 258, 79 Pac. 786; State conviction upon taking pauper's 
ex rel. Moorehead v. Chapman, 64 Wash. oath. L. R. A. 1916F, 106. 


§ 1748. Personal Appearance not Necessary. 

Personal appearance of any party in the supreme court shall not 
be necessary on appeal in either civil or criminal actions. In criminal 
actions the defendant shall be entitled to close the argument. IL. 93, 


p. 134, § 32.) 
§ 1749. Proceedings in Case of Reversal in Criminal Cases. 


When in a criminal action the judgment against the defendant is 
reversed and it appears that no offense whatever has been committed, 
the supreme court must direct that the defendant be discharged; but 
if it appear that the defendant is guilty of an offense, although de- 
fectively charged in the indictment or information, the supreme court, 
if the defendant is in prison, must direct the keeper of the place of con- 


930 


TITLE XI] APPEALS TO THE SUPREME COURT. 1754 


finement to cause the prisoner to be returned to the sheriff of the proper 
county, there to abide the order of the superior court thereof; and such 
keeper shall be entitled to the usual fees therefor. [L. 93, p. 134, § 33.] 


Cited in 86 Wash. 445; 84 Wash. 120, 121. 


§ 1750. Imprisonment Pending Appeal to be Deducted. 

If a defendant who has been in prison during the pendency of an 
appeal, upon a new trial ordered by the supreme court, shall be again 
convicted, the period of his former imprisonment shall be deducted by 
the superior court from the period of imprisonment to be fixed on the 
last verdict of conviction. [L. ’93, p. 134, § 34.] 


§ 1751. Transcript of Judgment, Effect of. 

A transcript of any order or judgment, or both. of the supreme 
court, certified under the seal of the court, shall be sufficient authority 
to any court, or to any officer on whom it may be secured, to proceed 
according to its mandate. [L. 793, p. 134, § 35.] 


§ 1752. Appeals to be Heard on Merits. 
| The supreme court shall hear and determine all causes removed 
thereto in the manner hereinbefore provided, upon the merits thereof, 
disregarding all technicalities, and shall upon the hearing consider all 
amendments which could have been made as made. [L. 93, p. 134, § 36.) 


Review on merits, see notes to § 1736, supra. 


Cited in 21 Wash. 333; 22 Wash. 25, 
293; 24 Wash. 199, 221; 26 Wash. 342; 
30 Wash. 409, 626; 32 Wash. 372; 35 
Wash. 267; 38 Wash. 612; 48 Wash. 240; 
50 Wash. 363; 51 Wash. 445; 53 Wash. 


71 Wash. 411; 78 Wash. 7, 153; 79 Wash. 
545; 81 Wash. 376; 82 Wash. 694; 85 
Wash. 464, 512; 87 Wash. 303; 88 Wash. 
611; 89 Wash. 121; 92 Wash. 465; 99 
Wash. 429; 103 Wash. 147; 104 Wash. 


634; 56 Wash. 124; 60 Wash. 207; 65 
Wash. 69; 67 Wash. 588; 70 Wash. 77; 


§ 1758. Rules and Regulations. 

The supreme court is hereby authorized to make all needful rules 
and regulations not inconsistent with law concerning practice and pro- 
cedure in cases appealed to the supreme court. [L. 93, p. 135, § 37.) 

Rules of Supreme Court, see 71 Wash., p. xxxvii; 82 Wash., p. xxvii. 


373; 105 Wash. 805, 386; 111 Wash. 
450, 622. ä 


§ 1754. Method Herein Provided Exclusive. 

The mode provided by this title for appealing cases to the supreme 
court, and for securing a revision of the same therein, shall be exclusive 
and shall supersede all other methods heretofore provided. But no rights 
acquired under statutes which are abrogated by this title shall be lost 
by reason of the passage of this title, and all appeals pending when 
this title takes effect may be prosecuted to their determination as if this 
title had not been passed. [L. 93, p. 135, § 38.] 

Cited in 14 Wash. 663. 
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See infra, §§ 6513—6545, justices of the peace. 


ACTIONS AND PROCEEDINGS IN JUSTICES’ COURTS, 


TITLE XII. 


ACTIONS AND PROCEEDINGS IN JUSTICES’ COURTS AND BEFORE 
MAGISTRATES. 


supra, 58 43—49, justices’ courts. 


CHAPTER I. COMM ENCEMENT OF CIVIL ACTIONS IN JUSTICE’S COURT. 


1755. 
1756. 


1757. 
1758. 


1760. 


1761. 
1762. 
1763. 
1764. 


Civil actions, how commenced. 
Venue of actions—Precinct of de- 
fendant’s residence. 


Jurisdiction — Coextensive with 
limits of county. 

Action by summons, how com- 
menced— Form, etc. 

Action by complaint and notiee— 


Form. 

Service of process by constable or 
sheriff. 

How served. 

Style of process. 

Return of process. 

Service by person appointed by jus- 
tice—Return. 


1760. 
1766. 
1767. 
1768. 


1769. 
1770. 
1771. 


1772. 
1773. 
1774. 
1775. 


1776. 
1777. 


Proof of service. 

Service by publication—Form. 

Proof of service by publication. 

Written admission equivalent to 
proof of service. 

Jurisdiction, when acquired, 

Justice’s docket, entrics in. 

Infant to sue by guardian or next 
friend. 

Appointment of guardian ad litem. 

Time for appearance. 

Change of venue. 

Change of venue as in superior 
court. 

Penalty for false return. 

Security of nonresident for costs. 


CHAPTER TLA.— SMALL CLAIMS DEPARTMENT IN JUSTICE’S COURT. 


1777-1. Small claims department—Juris- 
diction. 
1777-2. Actions, how commenced. 


1777-3. 


Setting for hearing—Filing fee 
—Compensation. 


17774. Service on defendant—F ces. 
1777-5. Statement of claim—Requisites. 
1777-8. Notice of claim—Time for An- 


SWer. 


1777-7. Verification. 

1777-8. Consent to appearance by at- 
torney — Witnesses — Judg- 
ment. 

1777-9. Informal pleadings and trial. 

1777-10. Satisfaction of judgments. 

1777-11. Certification of unpaid judg- 
ment—Docket entry. 

1777-12. Records. 


CHAPTER II.—PLEADINGS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


1778. 
1779. 
1780. 
1781. 


1782. 
1783. 


Pleadings, when to take place. 

Pleadings, what constitute. 

Pleadings may be oral or written. 

Pleadings docketed or filed—Form 
immaterial. 

Denial of knowledge or informa- 
tion. 

Pleading account or instrument. 


1784. 
1785. 


1786. 


1787. 
1788. 
1789. 


Pleadings to be verified. 

Uncontroverted allegations deemed 
admitted. 

Objections to pleading—Amend- 
ment. 

Variance immaterial, when. 

Amendments. 

Setoff, how pleaded. 


CHAPTER III.—ARREST AND BAIL IN JUSTICE’S COURT. 


Warrant may issue, when. 

Bond for warrant. 

Warrant, how served. 

Notice of arrest to plaintiff, etc. 


1794. 
1795. 


Detention not to exceed twenty: 
four hours. 
Continuance— Bond. 


CHAPTER IV.—REPLEVIN IN JUSTICE’S COURT. 


Plaintiff may claim immediate de- 
livery. 

Affidavit where delivery claimed, 
contents of. 

Order for delivery. 


1799. 
1800. 
1801. 


1802. 
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Execution of order—Bond. 
Exceptions to sureties. 
Return of property on giving bond. 


Justification of sureties. 


1803. 


1804. 


1807. 
1808, 


1809. 


1811. 
1812. 


1813. 
1814. 
1815. 


1823. 
1824. 


1825. 
1826. 
1827. 
1828. 
1829. 
1830. 
1831. 
1832. 
1833. 
1834. 


1835. 


1847. 
1848. 
1849. 
1850. 


ACTIONS AND PROCEEDINGS IN JUSTICES’ COURTS. 


Officer may break open building or 
inelosure. 

Officer to keep and deliver prop- 
erty. 


1805. 
1806. 


Proceedings where property claimed 


bv third party. 
Return of order and affidavit. 


CHAPTER V.—GARNISHEE PROCESS BY OFFICERS, 


Affidavit for garnishment. 

Garnishee summons. 

Service of summons, 

Liability of garnishee. 

Garnishee action— When deemed 
commenced. 

Examination of garnishee. 

Trial, when. 

Defendant may participate in trial. 


1816. 
1817. 
1818. 
1819. 


1820. 
1821. 
1822. 


Costs. 

Judgment against garnishee. 

Costs against garnishice. 

Final judgment—Negotiable instru- 
ment. 

Default, ete., by garnishee, 

Appearance after default, 

Judgment in bar. 


CHAPTER VI.—WRITS OF GARNISHMENT BY JUSTICES. 


Writ of garnishment — When may 
issue. 

Affidavit for garnishment — Requl- 
sites. 

Issuance of writ— Contents. 

Form for writ. 

How issued. 

Service of writ. 

Service upon bank as garnishee, 

Effect of service—Payment of debt. 

Bond to release garnishee, 

Answer of garnishee. 

Discharge of garnishee. 

Default of garnishee—Judgment— 
Dismissal of action. 

Judgment against garnishee—Satis- 
faction. 


Continuance — Not to exceed sixty 
days. 


Justice to try cause unless jury 


demanded. 

Jury — Number — Qualifications — 
Fees. 

Time of jury trial. 


1836. 
1837. 


1838. 
1839. 


1840. 
1841. 
1842. 


1843. 
1844. 


1845. 
1846. 


Execution against garnishee. 

Garnishee in possession of property 
—Surrender—Custody. 

Attachment for contempt. 

Corporation garnishee — Shares of 
stock sold. 

Sales, how conducted. 

Title on sale. 

Controverting the answer of the 
garnishee—Trial. 

Attorneys’ fees—Costs. 

Garnishee’s defense against defend- 
ant. 

Garnishee’s answer — Identity of 
names, how determined Trial. 
Answer of garnishee — Defense of 

defendant—Exemptions. 


CHAPTER VII.—TRIAL OF CIVIL ACTIONS IN JUSTICE’S COURT. 


1851. 
1852. 
1853. 
1854. 
1855. 
1856. 


Selection of jury. 

Summons for jurors, 

Swearing jury. 

Delivery of verdict. 

Justice may discharge jury, when. 

Failure to appear when summoned 
—Penalty. 


CHAPTER VIII.—JUDGMENTS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


1857. 


1858. 
1859. 


1860. 


Judgment of dismissal. 
Judgment by default Evidence. 
Judgment —Rendition— Entry. 
Tender, judgment in case of. 


1861. 
1862. 
1863. 


Setoff allowed, to what extent. 

Judgment for cost—Attorney’s fees. 

Proceedings where title to land is 
in issue. 


CHAPTER IX.—FEES AND COMPENSATION OF JUSTICES OF THE PEACE. 


1864. 
1865. 


1867. 
1868. 
1869. 
1870. 


1871. 
1872. 


1873. 


Schedule of justice fees. 


Fees where justice receives salary. 


1866. 


Compensation limited to schedule. 


CHAPTER X.—EXECUTIONS AND PROCEEDINGS THEREON. 


Stay of execution. 

Bond for stay. 

Form of bond. 

Levy against property of principal 
or bail. 

Bail may collect from defendant. 

Execution revoked where judgment 
stayed. 

Setoff of mutual judgments. 


1874. 


1875. 
1876. 
1877. 
1878, 
1879. 
1880. 
1881. 
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Procedure as to setoff rendered be- 
fore another justice. 
Pxecution for balance after setoff. 
No execution after five years. 
Execution from succeeding justice. 
Execution to another county. 
Execution—Direction, date, etc. 
Amount of debt, etc., to be stated. 
Execution may be renewed. 
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1882. Notice of sale upon execution. 1886. Garnishees may be examined under 
883. f n= Retur: oath. 
ry oy 8 5 3 m 1887. Execution for costs. 
. not to buy at execution 1888. Claim by third person to property 
Sale. , levied on or attached. 
1835. Execution may issue against the 1889, 


1890. 


person, when. 


Claimant may resort to other reme- 
dies. 


CHAPTER XI.—FORMS IN CIVIL ACTIONS IN JUSTICES COURT. 


Forms—Equivalents may be used. 


CHAPTER XII.—PROCEEDINGS EuS CONTEMPT BEFORE JUSTICES OF THB 
E 


1891. When justico may punish for con- 1894. Summary arraignment, 
tempt. 1895. Form of warrant. 
1892. Punishment for contempt. 1896. Form of judgment. 
1893. Hearing—Warrant for offender, 1897. Warrant of commitment. 
CHAPTER XIII..WITNESSES AND DEPOSITIONS. 
1898. Witnesses may be subpoenaed 1905. Proceedings on party’s refusal to 
within twenty miles. testify. 
1899. How and by whom served. 1906. Examination of perty in his own 
1900. Attachment for failure to appear. behalf. 
1901. Service and costs in attachment. 1907. When depositions may be taken, 
1902. Damages for nonattendance. 1908. How taken and certified. 
1903. Party to action as witness. 1909. How used on trial. 
1904. Testimony of party may bo re- 
butted. 
CHAPTER XIV.—.APPEALS FROM JUSTICE’S COURT. . 
1910. Appeal in civil actions. 1918. Judgment against appellant and 
1911. Appeal, how taken—Bond. sureties, when. 
1912. Stay of proceedings, when. 1919. Appeal in criminal cases — Notice. 
1913. Release of property on certificate 1920. Fecs not required in advance—Fail- 
of appeal. ure to prosecute, effect of. 
ee 1921. Justice to recognize witnesses — 
1914. Transeript — Jurisdiction — Proce- Transcript. 
dure in superior court. 1922. Appeal from order for security to 
1915. Pleadings in superior court on ap- keep the peace. 
peal. 1923. Proceedings on such appeal—New 
1916. Attachment for certified transcript. bond—Costs. 
1917. Appeal not to be dismissed for de- 1924. Failure to prosecute such appeal, 


fective bond, when. 


effect of. 


CHAPTER I. 
COMMENCEMENT OF CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 1755. Civil Actions, How Commenced. 


Civil actions in the several justices’ courts of this state may be insti- 
tuted either by the voluntary appearance and agreement of the parties, 
by the service of a summons, or by the service upon the defendant of a 
true copy of the complaint and notice, which notice shall be attached 
to the copy of the complaint, and cite the defendant to be and appear 
before the justice at the time and place therein specified, which shall not 
be less than six nor more than twenty days from the date of filing the 
complaint. [Cf. L. 60, p. 245; L. 73, p. 35, §19; Cd. 81, § 1712; 
2 II. C. § 1452.) 


Process: See Remington’s Digest, J. P., 24 Pac. 539; McCoy v. Bell, 1 Wash. 504, 
$14; Nelson v. Campbell, 1 Wash. 261, 29 Pac. 595. 
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§ 1756. Venue of Actions—Precinct of Defendant’s Residence. 

All civil actions commenced in a justice court against a defendant 
or defendants residing in a city or town of more than three thousand 
inhabitants shall be brought in the justice court of the precinct in said 


city or town in which one or more of such defendants reside. 


p. 53, §1; L. 01, p. 105, §1.] 


Cited in 104 Wash. 650. 

An “action” is the formal demand, in- 
cluding the proceeding and adjudication 
of the rights of one party against another, 
in a court, and relates only to civil ac- 
tions, for otherwise there might be no 
courts to which the same could apply: 


[L. 99, 


This section has no application to a 
prosecution for the violation of an ordi- 
nance of a city of tho third class, juris- 
diction of which is exclusively vested 
is the police judge of the city by sec- 
tion 9143, infra: State ex rel. Kiggins 
v. Hadley, 104 Wash. 648, 177 Pac. 658. 


State ex rel. Calderwood v. Schomber, 
23 Wash. 573, 63 Pac. 221. 


§ 1757. Jurisdiction—Coextensive With Limits of County. 


The jurisdiction of Justices of the peace in all civil actions, except 
as provided in the preceding section, shall be coextensive with the limits 
of the county in which they are elected or appointed, and no other or 
greater, but every justice of the peace shall continue to reside and per- 
form all the duties of his office in the precinct for which he was elected 
or appointed during his continuance im office. [L. 01, p. 105, §2.] 


§ 1758. Action by Summons, How Commenced—Form, eto. 


A party desiring to commence an action before a justice of the peace 
for the recovery of a debt by summons shall file his claim with the jus- 
tice of the peace, verified by his own oath, or that of his agent or attor- 
ney; and thereupon the justice of the peace shall, on payment of his 
fees, if demanded, issue a summons to the opposite party, which summons 
shall be in the following form, or as nearly as the case will admit, viz. :— 


The State of Washington, at 
— County, 


To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded 
to summon , if he (or they) be found in your county, to be and 
appear before me at ——— on —day of , at o’clock, P. M. (or 
A. M.), to answer the complaint of , for a failure to pay him a cer- 
tain demand, amounting to dollars and cents, upon (here state 
briefly the nature of the claim); and of this writ make due service and 
return. : 


Given under my hand this —— day of ——, 18—. 
, Justice of the Peace. 


And the summons shall specify a certain place, day, and hour for the 
appearance and answer of the defendant, not less than six nor more than 
twenty days from the date of filing plaintiff’s claim with the justice, 
which summons shall be served at least five days before the time of trial 
mentioned therein, and shall be served by the officer delivering to the 
defendant, or leaving at his place of abode, with some person over twelve 
years of age, a true copy of such summons, certified by the officer to be 
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such. [Cr L. 60, p. 243, §29; L. 73, p. 335, § 20; Cd. 81, 8 1713; 2 
H. C., § 1453.] 


Effect of error or irregularity in peace: Ann. Cas. 1914A, 1085; 6 
summons issued by justice of the A. L. R. 851. 


§ 1759. Action by Complaint and Notice — Form. 


Any person desiring to commence an action before a justice of the 
peace by the service of a complaint and notice can do so by filing his 
complaint, verified by his own oath or that of his agent or attorney, with 
the justice, and when such complaint is so filed, upon payment of his 
fees, if demanded, the justice shall attach thereto a notice, which shall 
be substantially as follows :— 


The State of Washington, { sg, 
County, 


To ——. 

In the name of the state of Washington, you are hereby notified to be 
and appear at my office in , on the day of „ 18—, at the 
hour of , — M., to answer the foregoing complaint, or judgment will 
be taken against you as confessed, and the prayer of the plaintiff granted. 

Dated , 18—. 


—— —, J. P. 
Of. L. 60, p. 245, § 29; L. 73, p. 336, § 21; Cd. 81, § 1714; 2 H. C., 8 1454. 
Cited in 11 Wash. 12. 


§ 1760. Service of Process by Constable or Sheriff. 


All process in actions and proceedings in justice courts, having a 
salaried constable, when served by an officer, shall be served by such 
constable or by the sheriff of the county or his duly appointed deputy; 
and all fees for such service shall be paid into the county treasury. 
[L. ’09, p. 433, § 1. 


§ 1761. How Served. 

The complaint and notice shall be served at least five days before the 
time mentioned in the notice for the defendant to appear and answer 
the complaint, by delivering to the defendant, or leaving at his place of 
abode, with some person over twelve years of age, a true copy of the 
complaint and notice, certified by the officer or person making the service 
tò be such. [L. 73, p. 337, § 22; Cd. 81, § 1715; 2 H. C., § 1455.) 

Cited in 11 Wash. 12; 31 Wash. 362. his daughter of the age of eleven vears: 
Under this section a justice of the Woodbury v. Henningsen, 11 Wash. 12, 


peace acquires no jurisdiction of the de- 39 Pac. 243. 
fendant by a service of a summons upon 


§ 1762. Style of Process. 

All process issued by justices of the peace shall run in the name of 
the state of Washington, be dated the day issued and signed by the jus- 
tice granting the same, and all executions and writs of attachment or of 
replevin shall be served by the sheriff or some constable of the county in 
which the justice resides, but a summons or notice and complaint may 
be served by any citizen of the state of Washington over the age of twenty- 
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ri one years and not a party to the action. [L. 03, p. 18, §1. Cf. L. 73, 
p. 337, § 23; Cd. ’81, § 1716; 2 H. C., § 1456; L. 93, p. 264, §1; L. 95, 


p. 95, 51. 
Cited in 71 Wash. 597, 


§ 1763. Return of Process. 

Every constable or sheriff serving process or complaint and notice 
shall return in writing, the time. manner and place of service and indorse 
thereon the legal fees therefor and shall sign his name to such return, 
and any person other than one of said officers serving summons or com- 
plaint and notice shall file with the justice his affidavit, stating the time, 
place and manner of the service of such summons or notice and com- 
plaint: Provided, that no fee shall be allowed for the service of a sum- 
mons or notice and complaint by a person other than an officer. [L. ’03, 
p. 19. §2. Cf. L. 54, p. 229, § 31; L. 60, p. 246, § 37; L. 73, p. 337, § 24; 
Cd. 81, §1717; 2 H. C., § 1457: L. 93, p. 264, §2; L. 95, p. 195, § 2.] 


§ 1764. Service by Person Appointed by Justice Return. 
Any justice may, by appointment in writing, authorize any person 
other than the parties to the proceeding, or action, to serve any subpoena, 
summons, or notice and complaint issued by such justice; and any such 
person making such service shall return on such process or paper, in 
writing, the time and manner of service, and shall sign his name to such 
return, and be entitled to like fees for making such service as a sheriff 
or constable, and shall indorse his fees for service thereon: Provided, it 
shall not be lawful for any jJustive to issue process or papers to any 
person but a regularly qualified sheriff or constable, in any precinct where 
such officers reside, unless from sickness or some other cause said sheriff 
or constable is not able to serve the same: Provided further, that it shall 
be lawful for notice and complaint or summons in a civil action in the 
justice court to be served by any person over the age of twenty-one years 
and not a party to the action in which the summons or notice and com- 


plaint shall be issued without previous appointment by the justice. [L. 703, 
Cf. L. 73, p. 337, § 25; Cd. ’81, § 1718; 2 H. C., § 1458. ] 


p. 19, § 8. 
§ 1765. Proof of Service. 
Proof of service in either of the above cases shall be as follows: 


When made by a constable or sheriff, his return signed by him and 
When made by any person other than 


indorsed on the paper or process. 
such officer, then by the affidavit of the person making the service. 
[L. 73, p. 337, § 26; Cd. 81. § 1719; 2 H. C., § 1459.) : 


§ 1766. Service by Publication—Form. 
In ease personal service cannot be had by reason of the absence of 


the defendant from the county in which the action is sought to be com- 
meneed, it shall be proper to publish the summons or notice, with a brief 
statement of the object and prayer of the claim or complaint. in some 
veekly newspaper published in the county wherein the action is com- 
neneced; or if there is no paper published in such county then in some 
1lewspaper published in the nearest adjoining county, which notice shall 


e published not less than once a week for three weeks prior to the time 
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fixed for the hearing of the cause, which shall not be less than four weeks 
from the first publication of said notice. Said notice may be substantially 
as follows :— 
The State of Washington, 

County of * 


In Justice’s Court, — Justice. 
To ——. 

In the name of the state of Washington, you are hereby notified that 
has filed a complaint (or claim, as the case may be) against you in 
said court, which will come on to be heard at my office in „in 
county, state of Washington, on the day of „ A. D. 18—, at 
the hour of — o’clock, — M., and unless you appear and then and 
there answer, the same will be taken as confessed, and the demand of 
the plaintiff granted. The object and demand of said claim (or com- 
plaint, as the case may be), is (here insert a brief statement). 

Complaint filed , A. D. 18—. 


ee a = 
L. 73, p. 337, § 27; Cd. 81, § 1720; 2 H. C., 8 1460. 


Cited in 71 Wash. 667, 671, 672. judgment, no other execution can issue 


This section authorizes only a judgment against other property of the defendant 
in rem against the property attached, as in the case of personal judgments: 
even if the defendant was a resident Clifford v. Pateros Transfer Co., 71 Wash. 


of the state; and where the attached 665, 129 Pac. 369. 
property is not sufficient to satisfy the 


§ 1767. Proof of Service by Publication. 

Proof of service, in case of publication, shall be the affidavit of the 
publisher, printer, foreman or principal clerk, showing the same. [L. 73, 
p. 338, 8 28; Cd. 81, § 1721; 2 H. C., § 1461.] 


§ 1768. Written Admission Equivalent to Proof of Service. 

The written admission of the defendant, his agent or attorney, in- 
dorsed upon any summons, complaint and notice, or other paper, shall be 
complete proof of service in any case. [L. 73, p. 338, §29; Cd. 81. 
$ 1722; 2 H. C., § 1462. 


§ 1769. Jurisdiction, When Acquired. 

The court shall be deemed to have obtained possession of the case 
from the time the complaint or claim is filed, after completion of service, 
whether by publication or otherwise, and shall have control of all subse- 
quent proceedings. [L. 73, p. 338, § 30; Cd. 81, § 1723; 2 H. C., § 1463. ] 


See notes to 3 44, supra, jurisdiction of justices, 


§ 1770. Justice’s Docket, Entries in. 
Every justice of the peace shall keep a docket in a well-hound hook, 
in which he shall enter, — 
1. The title of all actions commenced before him: 
2. The object of the action or proceeding, and if a sum of money be 
claimed, the amount of the demand; 
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3. The date of the notice and the time of its return; and if an order 
to arrest the defendant be made, the statement of the facts on which the 
order is issued ; 

4, The time when the parties, or either of them, appear, or their non- 
appearance, if default be made; 

5. A brief statement of the nature of the plaintiff’s demand, and the 
amount claimed; and if any setoff be pleaded, a similar statement of the 
setoff and the amount estimated, and every motion, rule, order, and ex- 
ception, with the decision of the court thereon; 

6. Every continuance, stating at whose request, and for what time; 

7. The demand for a trial by jury, when the same is made, and by whom 
made, the order for the jury, and the time appointed for the trial and 
return of the jury; 

8. The names of the jury who appear and are sworn; the names of wit- 
nesses sworn, and at whose, request ; 

9, The verdict of the jury, and when received; and if the jury disagree 
and are discharged, the fact of such disagreement and discharge; 

10. The judgment of the court, and the time when rendered ; 

11. The time of issuing execution, and the name of the officer to whom 
delivered, and an account of the debt and costs, and the fees due to each 
person separately ; 

12. The fact of an appeal having been made and allowed, and the time 
when: 

13. Satisfaction of the Judgment, or any money paid thereon, and the 
time when; 

14. And such other entries as may be material. [Cf. L. 54, p. 227, § 25; 
L. 73, p. 339, § 31; Cd. 81, § 1724; 2 H. C., § 1464. ] 


Cited in 74 Wash. 479; 88 Wash. 551. 


§ 1771. Infant to Sue by Guardian or Next Friend. 

No action shall be commenced by an infant plaintiff, except by his 
guardian or until a next friend for such infant shall have been appointed. 
Whenever requested, the justice shall appoint some suitable person, who 
shall consent thereto in writing, to be named by such plaintiff, to act 
as his next friend in such action, who shall be responsible for the costs 
therein. [L. 54, p. 230, § 40; Cd. 81, $ 1753; 2 H. C., § 1465.] 


Cited in 13 Wash. 165. 


§ 1772. Appointment of Guardian ad Litem. 

After service and return of process against an infant defendant, the 
ction shall not be further prosecuted until a guardian for such infant 
hall have been appointed. Upon the request of such defendant, the 
astice shall appoint some person, who shall consent thereto in writing, 
be guardian of the defendant in defense of the action; and if the 
fendant shall not appear on the return day of the process, or if he 
gleet or refuse to nominate such guardian, the justice may, at the 
yuest of the plaintiff, appoint any discreet person as such guardian. 
e consent of the guardian or next friend shall be filed with the justice; 
d such guardian for the defendant shall not be liable for any costs in 
> action. [L. 54, p. 230, 8 41; Cd. ’81, §1754; 2 H. C., § 1466.) 
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§ 1773. Time for Appearance. 

The parties shall be entitled to one hour in which to make their 
appearance after the time mentioned in the summons or notice for appear- 
ance. but shall not be required to remain longer than that time, unless 
both parties appear, and the justice, being present, is actually engaged in 
the trial of another action or proceeding; in such case he may postpone 
the time of appearance until the close of such trial. [L. 54, p. 230, § 42; 
Cd. 81, § 1755; 2 H. C., § 1467. | 


Cited in 1 Wash. 509. Pacific Coast S. S. Co. v. Superior Court, 


Appearance and Representation by At- 
torney: See Remington’s Digest, J. P., 
§§ 15, 16; Nelson v. Campbell, 1 Wash. 
261, 24 Pac. 539; McCoy v. Bell, 1 
Wash. 504, 20 Pac. 595; State ex rel. 


12 Wash. 548, 41 Pac. 895. Waiver of 
Defects of Process: Baxter v. Scoland, 
2 W. T. 86, 3 Pac. 638; Knoff v. Puget 
Sound Co-op. Colony, 1 Wash. 57, 24 
Pac. 27. 


§ 1774. Change of Venue. 


If, previous to the commencement of any trial before a justice of the 
peace, the defendant, his attorney or agent, shall make and file with the 
justice an affidavit that the deponent believes that the defendant cannot 
have an impartial trial before such justice, it shall be the duty of the 
justice to forthwith transmit all papers and documents belonging to the 
ease to the next nearest justice of the peace in the same county, who is 
not of kin to either party, sick, absent from the county, or interested 
in the result of the action, either as counsel or otherwise. The justice 
to whom such papers and documents are so transmitted shall proceed as 
if the suit had been instituted before him. Distance, as contemplated 
by this section, shall mean to be by the nearest traveled route. The costs 
of such change of venue shall abide the result of the suit. [Cf. L. ’67, 
p. 88, §§ 2, 3; L. ’81, p. 8, §§ 2, 3; Cd. 81, § 1938; 2 H. C., § 1468.] 


Cited in 13 Wash. 573; 60 Wash. 240; 
86 Wash. 200; 98 Wash. 506, 307. 

Change of Venue: See Remington's Di- 
gest, J. P., $12; Puyallup v. Snyder, 


13 Wash. 572, 43 Pac. 635; Kerstetter 
v. Thomas, 36 Wash. 620, 79 Pac. 290; 
Stato ex rel. Hall v. Wicker, 60 Wash. 
238, 110 Pac. 992. 


§ 1775. Change of Venue as in Superior Court. 


Change of venue may be allowed for the same causes for which they 
are allowed in the superior court. [Cf. L. ’60, p. 252, § 68; L. ’63, p. 369, 
§ 162: Cd. 81, § 1881.] 


§ 1776. Penalty for False Return. 


Tf any officer. without showing good cause therefor, fail to execute 
any process to him delivered, and make due return thereof, or make a 
false return. such officer, for every such offense, shall pay to the party 
injured ten dollars, and all damages such party may have sustained by 
reason thereof, to be recovered in a civil action. [Cf. L. 54, p. 230, § 39; 
L. 73. p. 343. § 51; Cd. ’81, § 1752: 2 H. C., § 1469. ] 


§1777. Security of Nonresident for Costs. 

Whenever the plaintiff is a nonresident of the county, the justice may 
require of him security for the costs in a sum not exceeding fifty dollars 
at the time of the commencement of the action. Provided, however, that 
after an action has been commenced by a nonresident plaintiff and no 
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security given for costs, the defendant may require such security by 


motion; when allowed all proceedings shall be stayed until such security 
has been given. [L. 05, p. 27, §1. Cf. L. 54, p. 228, § 27; Cd. ’81, 
1725; 2 H. C., § 1470. 


CHAPTER I-A. 
SMALL CLAIMS DEPARTMENT IN JUSTICE’S COURT. 


§1777-1. Small Claims Department—Jurisdiction. 
In every justice’s district of this state there shall be created and 
organized by the justice of the peace thereof a department to be 
known as the ‘‘small claims department of the justice’s court, which 
shall have jurisdiction, but not exclusive, in cases for the recovery of 
money only where the amount claimed does not exceed twenty dollars 
($20), and where the defendant resides within the district of such jus- 
tice court. [L. 19, p. 579, §1.] 
§ 1777-2. Actions, How Commenced. 
Actions in such small claims departments shall be deemed com- 
menced by the plaintiff appearing before the justice of the peace and 
subscribing to and verifying a claim as hereinafter provided. [L. 19, 


p. 580, § 2.] 

§ 1777-3. Setting for Hearing—Filing Fee—Compensation. 
Upon filing said claim such justice of the peace shall appoint a time 

for the hearing of said matter and shall cause to be issued a notice of 

the claim, as hereinafter provided, which shall be served upon the defend- 


ant. 
the sum of one dollar ($1), and this shall be the only fee for such justice 


of the peace to be charged or taxed against the plaintiff in such action 


during the pendency or disposition of said claim: Provided, however, 
„small claims department’’ shall be created and 


Said justice of the peace shall collect in advance upon each claim 


that when any suc 

organized in any justice’s district as herein provided, in which the 

justice is not paid a salary, he may be paid as compensation for con- 

ducting such department from the county treasury of his county such 

monthly salary as the county court and commissioners of said county 
[L. 19, p. 580, §3.] 


shall deem just and proper. 


§ 1777-4. Service on Defendant—Fees. 
Said notice of claim shall be served by the officers provided for in 


section 1760, and the same shall be served in the manner provided for in 

section 1761, but no other paper is to be served with said notice. The 

officer serving such notice shall be entitled to receive from the plaintiff 

fifty cents ($.50) for such service; which sum, together with the fee of the 

justice of the peace named in section 1777-3, shall be added to any judg- 
[L. 19, p. 580, § 4.] 


ment given for plaintiff. 
§ 1777-5. Statement of Claim —Requisites. 


The claim hereinbefore referred to shall contain the name of the 
plaintiff and the name of the defendant, followed hy a statement, in 
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brief and concise form, of the nature and amount of said claim and the 
time of the accruing of such claim; and shall also state the name and 
residence of the defendant, if same be known to the plaintiff, for the 
purpose of serving the notice of claim on such defendant. [L. 19. 
p. 580, 8 5.) 


§ 1777-6. Notice of Claim Time for Answer. 


Said notice of claim shall be directed to the defendant, naming him. 
and shall contain a statement in brief and concise form notifying such 
defendant of the name, address, amount and natures of the alleged 
claim of plaintiff, and directing and requiring defendant to appear 
persunally in court before the justice of the peace of said justice’s 
court at a time certain, which shall not be less than five nor more than 
ten days from the date of service of such notice; said notice shall further 
provide that in case of failure to so appear, judgment will be given 
against defendant for the amount of such claim. [L. 19, p. 581, 8 6.) 


§ 1777-7. Verification. | 
All claims must be verified by the real claimant, and no claim shall 


be filed or prosecuted in such department by the assignee of such claim. 
[L. 719, p. 581, S7.) 


§ 1777-8. Consent to Appearance by Attorney — Witnesses Judgment. 

No attorney at law nor any person other than the plaintiff and 
defendant, shall concern himself or in any manner interfere with the 
prosecution or defense of such litigation in said department without 
the consent of the justice of said justice's court; nor shall it be neces- 
sary to summon witnesses, but the plaintiff and defendant in any 
claim shall have the privilege of offering evidence in their behalf by 
witnesses appearing at such hearing, and the justice may informally 
consult witnesses or otherwise investigate the controversy between the 
parties, and give judgment or make such orders as may by him be 
deemed to be right, just and equitable for the disposition of the con- 
troversy. [L. 19, p. 581, 88. 


§ 1777-9. Informal Pleadings and Trial. 

No formal pleading, other than the said claim and notice, shall 
be necessary to define the issue between the parties; and the hearing 
and disposition of all such actions shall be informal, with the sole 
object of dispensing speedy and quick justice between the litigants: 
Provided, that no attachment, garnishment or execution shall issue from 
the small claims department on any claim except as hereinafter pro- 
vided. [L. 719, p. 582, §9.] 

§ 1777-10. Satisfaction of Judgments. 
If the judgment or order be against the defendant, it shall be his 


duty to pay the same forthwith upon such terms and conditions as the 
justice of such court shall prescribe. [L. 19, p. 582, § 10.] 


§1777-11. Certification of Unpaid Judgment—Docket Entry. 


The judgment of said court shall be conclusive. If the defendant 
fails to pay the judgment according to the terms and conditions thereof. 
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the justice before whom such hearing was had, may, on application 
of the plaintiff, certify such judgment in substantially the following 


form: 
Washington. 
justice of the peace 


county, before 
precinct. 


In the justice’s court of 


for 


—, Plaintiff, 
VS. 5 
—, Defendant. 
In the Small Claims Department. 


This is to certify that in a certain action before me, the undersigned 
day of 19—, wherein — was plaintiff and 


had on this the 
—— defendant, jurisdiction of said defendant having been had by 


personal service (or otherwise) as provided by law, I then and there 
entered judgment against said defendant in the sum of dollars; 


which judgment has not been paid. 
Witness my hand this day of ——, 19—. 


Justice of the Peace sitting in the Small Claims Department. 


The justice of the peace of said Justice’s court shall forthwith enter 
such judgment transcript on the judgment docket of such justice’s court, 
and thereafter garnishment, execution and other process on execution 
provided by law may issue thereon, as obtains in other cases of judg- 
ments of justice’s courts, and transcripts of such judgments may be 
filed and entered in judgment lien dockets in superior courts with lke 

[L. 19, p. 582, §11.] 


effect as in other cases. 
§ 1777-12. Records. 
Each justice of the peace shall keep a separate docket for the 
small claims department of his court, in which he shall make a per- 
manent record of all proceedings, orders and judgments had and made 


in such small claims department. [L. 19, p. 583, §12.] 


CHAPTER II. 
PLEADINGS IN CIVIL ACTIONS IN JUSTICE’S COURT, 


§ 1778. Pleadings, When to Take Place. 
The pleadings in justice’s court shall take place upon the appearance 


of the parties, unless they shall have been previously filed, or unless 


the justice shall, for good cause shown, allow a longer time than the time 
[L. 54, p. 231, § 43; Cd. 81, §1756; 2 H. C., § 1471.] 


of appearance. 


§1779. Pleadings, What Constitute. 
The pleadings in the justice’s court shall be, 
The complaint of the plaintiff, which shall state in a plain and di- 


1. 
rect manner the facts constituting the cause of action; 
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2. The answer of the defendant, which may contain a denial of the 
complaint. or any part thereof, and also a statement, in a plain and 
direct manner, of any facts constituting a defense; 

3. When the answer sets up a setoff by way of defense, the reply 
of the plaintiff. [L. 54, p. 231, §44; Cd. 81, § 1757; 2 H. C., § 1472.) 


Cited in 1 Wash. 136, 510. § 18. Reply: Bellingham Bay & 


Od rings See Remington’s Digest, J. a Key Co. v. Strand, 1 Wash. 133, 23 

e $$ 17 18. s 0 

9 9 N : ; i 
§17. Mode and Form in General: Mc- ecessity of pleading he statute o 


f e ° 0 5 ; l 4 
Coy v. Bell, 1 Wash. 504, 20 Pac. 595. 4. &. Ta L. R. 


§ 1780. Pleadings may be Ora: or Written. 


The pleadings in justices’ courts may be oral or in writing. IL. 54, 
p. 231 § 45; Cd. 81, § 1758; 2 H. C., § 1473.] 


§ 1781. Pleadings Docketed or Filed Form Immaterial 


When the pleadings are oral, the substance of them shall be entered 
by the justice in his docket. When in writing, they shall be filed in 
his office, and a reference made to them in his docket. Pleadings shall 
not be required to be in any particular form, but shall be such as to 
enable a person of common understanding to know what is intended. 
[L. 54, p. 231, § 46; Cd. 81, § 1759; 2 H. C., § 1474.] 

Cited in 88 Wash. 551. 


§ 1782. Denial of Knowledge or Information. 


A statement, in an answer or reply, that the party has not sufficient 
knowledge or information in respect to a particular allegation in the 
previous pleadings of the adverse party to form a belief shall be deemed 
equivalent to a denial. [L. 54, p. 231,§47; Cd. 81, S 1760; 2 H. C., 
§ 1475. } 


§ 1783. Pleading Account or Instrument. 


When the cause of action or setoff arises upon an account or in- 
strument for the payment of money only, it shall be sufficient for the 
party to deliver the account or instrument, or a copy thereof, to the 
court, and to state that there is due to him thereon, from the adverse 
party, a specified sum, which he claims to recover or set off. The court 
may, at the time of pleading, require that the original account or in- 
strument be exhibited to the inspection of the adverse party, with liberty 
to copy the same; or if not so exhibited, may prohibit its being given 
in evidence. [L. 54. p. 231, § 48; Cd. 81, § 1761; 2 H. C., § 1476.] 


§ 1784. Pleadings to be Verified. 

Every complaint, answer, or reply shall be verified by the oath of 
the party pleading; or if he be not present, by the oath of his attorney 
or agent, to the effect that he believes it to be true. The verification 
shall be oral or in writing, in conformity with the pleading verified. 


L. 54, p. 232, § 49; Cd. 81, § 1762; 2 H. C., § 1477.] 
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51785. Uncontroverted Allegations Deemed Admitted. 

Every material allegation in a complaint, or relating to a setoft 
in an answer, not denied by the pleading of the adverse party, shall, 
on the trial, be taken to be true, except that when a defendant who 
has not been served with a copy of the complaint fails to appear and 
answer, the plaintiff cannot recover without proving his case. IL. 54, 


p. 232, § 50; Cd. 81, § 1763; 2 H. C., § 1478. 


11 51786. Objections to Pleading— Amendment. 
Either party may object to a pleading by his adversary, or to any 


part thereof, that is not sufficiently explicit for him to understand it, or 
that it contains no cause of action or defense, although it be taken as true. 
If the court deem the objection well founded, it shall order the pleading 
to be amended; and if the party refuse to amend, the defective plead- 
ing shall be disregarded. [L. 54, p. 232, § 51; Cd. ’81, § 1764; 2 


H. C., § 1479.] 


§ 1787. Variance Immaterial, When. 
A variance between the proof on the trial and the allegations in a 


pleading shall be disregarded as immaterial, unless the court be satisfied 
that the adverse party has been misled to his prejudice thereby. [L. 54, 


p. 232, § 52; Cd. 81, § 1765; 2 H. C., § 1480.] 


§ 1788. Amendments. 
The pleadings may be amended at any time before the trial, or during 


the trial, or upon appeal, to supply any deficiency or omissions in the 
allegations or denials necessary to support the action or defense, when 
by such amendment substantial justice will be promoted. If the amend- 
ment be made after the issue, and it be made to appear to the satis- 
faction of the court that a continuance is necessary to the adverse party 
in consequence of such amendment, a continuance shall be granted. The 
court may also, in its discretion, require as a condition of an amendment 
the payment of costs to the adverse party. [L. 54, p. 232, § 53; 


Cd. 81, § 1766; 2 H. C., 8 1481.] 


Cited in 3 Wash. 709. 
It is discretionary with the superior 
court to allow amendments to the plead- 
ings used before the justice, and pro- 
hibition will not lie to prevent such ac- 


tion where the court has jurisdiction of 
the subject matter of the suit: State ex 
rel. Bagley v. Superior Court, 3 Wash. 


705, 29 Pac. 213. 


§ 1789. Setoff, How Pleaded. 
To entitle a defendant to any setoff he may have against the plain- 


tiff, he must allege the same in his answer; and the statutes regulating 
setoffs in the superior court shall in all respects be applicable to a set- 
off in a justice’s court, if the amount claimed to be set off, after deducting 
the amount [found] due the plaintiff, be within the jurisdiction of the 
justice of the peace; judgment may, in like manner, be rendered by the 
justice, in favor of the defendant, for the balance found due the plain- 
tiff. [L. 54, p. 232, § 54; Cd. 81, § 1767: 2 H. C., § 1482.) 

See infra, 8 1861, action when setoff exceeds jurisdiction. 

§ 1875, setoff of mutual judgments, 


See infra, 
Rem. Wash. Code, Vol. I — 60 945 
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CHAPTER III. 
ARREST AND BAIL IN JUSTICE’S COURT. 


§ 1790. Warrant may Issue, When. 


A justice of the peace shall issue a warrant of arrest in all such 
cases within his jurisdiction, and for such causes and upon such proof, as 
is provided for an order for a warrant in the act regulating civil actions. 
[L. 54, p. 229, § 32; Cd. 81, § 1746; 2 H. C., § 1484.] 


This act held unconstitutional. See notes to § 749, supra. 
Bail in criminal cases, see infra, §§ 1952, 1952 5. 


Cited in 81 Wash. 397. 

A justice of the peace is not liable 
for the unlawful arrest of a party as 
an absconding debtor under this invalid 


faith, without malice, the case being 
colorably, though not really, within his 
jurisdiction: Hayes v. Hutchinson & 
Shields, 81 Wash. 394, 142 Pac. 865. 


act, upon process issued by him in good 


§ 1791. Bond for Warrant. 


Before issuing the warrant of arrest, the justice shall require & 
bond on part of the plaintiff, with one or more sureties, to the effect 
that if the defendant recover judgment the plaintiff will pay all costs 
that may be awarded to the defendant, and all damages which may 
be sustained by reason of the arrest, not exceeding the sum specified in 
the bond, which shall be at least one hundred dollars. [L. 54, p. 229, 
§ 33; Cd. 81, § 1747; 2 H. C., § 1485.] 


§ 1792. Warrant, How Served. 


The warrant shall be served by arresting the defendant, and taking 
him before the justice of the peace who issued the same; but if such 
justice, at the return thereof, be absent or unable to try the action, the 
officer shall immediately take the defendant to the nearest justice of the 
same county, who shall take cognizance of the action, and proceed 
thereon as if the warrant had been issued by himself. [L. 54, p. 229, 
§ 34; Cd. 81, § 1748; 2 H. C., § 1486.] 


§ 1793. Notice of Arrest to Plaintiff, etc. 


The officer making the arrest shall immediately give notice to the 
plaintiff, his agent or attorney, and indorse on the warrant the time of 
the arrest and the time of serving notice on the plaintiff. [L. 54, p. 229, 
$ 35; Cd. 81, § 1749; 2 H. C., § 1487.] 


§ 1794. Detention not to Exceed Twenty-four Hours. 


When a defendant is brought before a justice on a warrant. he 
shall be detained in the custody of the officer until he shall be discharged 
according to law; but in no case shall the defendant be detained longer 
than twenty-four hours from the time he shall be brought before the 
justice, unless within that time the trial of the action shall be com- 
menced, or unless it has been delaved at the instance of the defendant. 
(L. 54, p. 229, § 36; Cd. 81, § 1750; 2 H. C., § 1488.] 
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§ 1795. Continuance—Bond. 

If the defendant, on his appearance, demand a continuance, the 
same may be granted on condition that he remain in custody or execute 
and file with the justice a bond, with one or more sufficient sureties., 
to be approved by the justice, to the effect that he will render himself 
amenable to the process of the court, or that the sureties will pay to 
plaintiff the amount of any judgment which he may recover in the 
action. On filing such bond, the justice shall order the defendant to 
be discharged from custody. [L. 54, p. 229,§ 37; Cd. ’81,§1751; 2 H. C., 


§ 1489. ] 
CHAPTER IV. 
REPLEVIN IN JUSTICE’S COURT, 


§ 1796. Plaintiff may Claim Immediate Delivery. 
The plaintiff in an action to recover the possession of personal 
property may, at the time of issuing such summons, or at any time 
before answer, claim the immediate delivery of such property as pro- 
vided in this chapter. [L. 54, p. 242, § 109; Cd. 81, § 1809; 2 H. C., 


§ 1490.) 
See infra, § 1888, claim by third person of property levied upon. 


§ 1797. Affidavit Where Delivery Claimed, Contents of. 
When a delivery is claimed, an affidavit shall be made by the plain- 
tiff, or by someone in his behalf, showing,— : 
1. That the plaintiff is the owner of the property clatmed (particu- 
larly describing it), or is lawfully entitled to the possession thereof by 
virtue of a special property therein, the facts in respect to which shall 


be set forth; 

2. That the property is wrongfully detained by the defendant; 

3. The alleged cause of the detention thereof, according to his best 
knowledge, information, and belief; 

4. That the same has not been taken for a tax, assessment, or fine, 
pursuant to a statute, or seized under an execution or attachment against 
the property of the plaintiff, or if so seized, that it is by statute exempt 


from such seizure; and 
5. The actual value of the property. IL. 54, p. 242,§110; Cd. 81, 


§ 1810; 2 H. C.,§1491.} 
§ 1798. Order for Delivery. 

The justice shall thereon, by an indorsement in writing upon the 
affidavit, order the sheriff or any constable of the county to take the 
same from the defendant and deliver it to the plaintiff upon receiving a 
proper bond. [L. 54, p. 243, § 111; Cd. 81, § 1811; 2 H. C., 8 1492.) 

§ 1799. Execution of Order Bond. 

Upon the receipt of the affidavit and order, with a bond, executed 
by two or more sufficient sureties, approved by the sheriff or constable, 
to the effect that they are bound in double the value of the property 
as stated in the affidavit, for the prosecution of the action, for the 
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return of the property to the defendant, if return thereof be adjudged, 
and for the payment to him of such sum as may for any cause be 
recovered against the plaintiff, the sheriff or constable shall forthwith 
take the property described in the affidavit, if it be in the possession 
of the defendant or his agent, and retain it in his custody. He shall 
also, without delay, serve on the defendant a copy of the affidavit, order, 
and bond, by delivering the same to him personally if he can be found 
within the county, or to his agent from whose possession the property 
is taken, or if neither can be found in the county, by leaving them at 
the usual abode of either within the county, with some person of suitable 
age and discretion; or if neither have any known place of abode in the 
county, by putting them into the postoffice, directed to the defendant at 
the postoffice nearest to him. [L. 54, p. 243, §112; Cd. 81, §1812; 2 
H. C., § 1493.] 


§ 1800. Exceptions to Sureties. 


The defendant may, within two days after the service of a copy of 
the affidavit, order and bond, give notice to the officer that he excepts 
to the sufficiency of the sureties. If he fail to do so, he shall be deemed 
to have waived all objection to them. When the defendant excepts, 
the sureties shall Justify upon one day’s notice before the justice; and 
the officer shall be responsible for the sufficiency of the sureties until 
the objection to them is either waived, as above provided, or until they 
justify, or new sureties be substituted, and they justify. If the defend- 
ant except to the sureties, he cannot reclaim the property as provided 
in the next section. [L. 54, p. 243, § 113; Cd. ’81, § 1813; 2 H. C., 
$ 1494.] 

Cited in 20 Wash. 544. this section, the sureties are released 
In an action upon a replevin bond in from all further liability by their failure 


which the sureties did not justify after to justify: Rinear v. Skinner, 20 Wash. 
being excepted to by defendant, under 5341, 56 Pac. 24. 


§ 1801. Return of Property on Giving Bond, etc. 


At any time before the delivery of the property to the plaintiff, 
the defendant may, if he do not except to the sureties of the plaintiff, 
require the return thereof upon giving to the officer a bond, executed 
by two or more sufficient sureties, to the effect that they are bound in 
double the value of the property as stated in the affidavit of the plain- 
tiff, for the delivery thereof to the plaintiff, if such delivery be ad- 
judged, and for the payment to him of such sum as may for any cause 
be recovered against the defendant. If a return of the property be not 
so required within two days after the taking and serving of notice to 
the defendant, it shall be delivered to the plaintiff, except as provided 
in this chapter. [L. 54, p. 243,§114; Cd. 81, 8 1814; 2 H. C., § 1495.) 


§ 1802. Justification of Sureties. 


The defendant’s sureties, upon one day’s notice to the plaintiff or 
his attorney, shall justify before the justice, and upon such justification 
the officer shall deliver the property to the defendant. The officer shall 
be responsible for the defendant’s sureties until they justify, or until 
the justification is complete or expressly waived, and may retain the 
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property until that time; but if they, or others in their place, fail to 
justify at the time appointed, he shall deliver the property to the 
plaintiff. [L. 54, p. 244, § 115; Cd. ’81, § 1815; 2 H. C., § 1496.) 


§ 1803. Officer may Break Open Building or Inclosure. 

If the property, or any part thereof, be concealed in a building or 
inelosure, the officer shall publicly demand its delivery; and if it be 
not delivered, he shall cause the building or inclosure to be broken open 
and take the property into his possession. [L. 54, p. 244, § 116; Cd. 


81, § 1816; 2 H. C., § 1497.] 


§ 1804. Officer to Keep and Deliver Property. 

When the officer shall have taken property as in this chapter pro- 
vided, he shall keep it in a secure place, and deliver [it] to the party 
entitled thereto, upon receiving his lawful fees for taking and his 
necessary expenses for keeping the same. [L. 54, p. 244, § 117; Cd. 81, 
§ 1817; 2 H. C., § 1498.] | 


Cited in 49 Wash. 300. 


§ 1805. Proceedings Where Property Claimed by Third Party. 

If the property taken be claimed by any other person that the de- 
fendant or his agent, and such person make affidavit of his title thereto, 
or his right to the possession thereof, stating the ground of such 
title or right, and serve the same upon the officer before the delivery of 
the property to the plaintiff, the sheriff shall not be bound to keep 
the property or deliver it to the plaintiff, unless the plaintiff, on demand 
of him or his agent, indemnify the officer against such.claim by a bond 
executed by two sufficient sureties, accompanied by their affidavits that 
they are each worth double the value of the property, as specified in 
the affidavit of the plaintiff, over and above their debts and liabilities, 
exclusive of property exempt from execution, and freeholders or house- 
holders of the county; and no claim to such property by any other 
person than the defendant or his agent shall be valid against the offi- 
cer, unless made as aforesaid, and notwithstanding such claim, when 
so made, he may retain the property a reasonable time to demand such 


indemnity. [L. 54, p. 244. § 118: Cd. 81, § 1818; 2 H. C., § 1499.) 


§ 1806. Return of Order and Affidavit. 

The officer shall return the order and affidavit with his proceedings 
thereon to the justice within five days after taking the property men- 
tioned therein. [L. 54, p. 244, § 119; Cd. 81, § 1819; 2 H. C., § 1500.] 


CHAPTER V. l 
GARNISHEE PROCESS BY OFFICERS. 


§ 1807. Affidavit for Garnishment. 

Whenever any action shall have been commenced by summons upon 
contracts express or implied, or notice and complaint in a justice’s court, 
if the plaintiff, or someone in his behalf, shall make and deliver to 
the officer having such summons, or notice and complaint, an affidavit 
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stating that the affiant has good reason to believe that some person 
(naming him) is indebted to the defendant, or has personal property in 
his possession or under his control belonging to the defendant, or when 
there is more than one defendant, to any or either of them, not by 
law exempt from sale on execution, and demand that he shall summon 
such person as garnishee, such officer shall summon such person in 
writing to appear before the justice on the return day of such summons, 
or notice and complaint, to answer touching his liability as garnishee. 
[L. ’88, p. 101, § 1; 2 H. C., § 1501.] 


Writ of garnishment by justice: See § 1823, infra, and note. 
See infra, § 1886, garnishment on execution. 


§ 1808. Garnishee Summons. 
The summons to the garnishee may be substantially as follows: 


The State of — 
88. 
— County, 
The State of Washington to 
Whereas, a summons or notice and complaint has been issued by 
——, a justice of the peace of said county, returnable on the —— 
day of , A. D. 18—, in favor of , plaintiff, and against ——, 
defendant; and whereas, the plaintiff (or A B in his behalf) has made 
oath that you have property in your possession or under your control 
belonging to the defendant (or are indebted to him). Now, therefore, 
you are hereby summoned to be and appear before the said justice at 
his office in said county on the return day of said summons (or notice 
and complaint), at o’clock in the noon of said day, then and 
there to answer under oath, touching your lability as garnishee. 


Given under my hand this day of , 18—. 
„ Constable or Sheriff. 


IL. ’88, p. 101, § 2; 2 H. C., § 1502. 


§ 1809. Service of Summons. 

The officer shall serve such summons on the garnishee personally, and 
return the same, with the affidavit, to the Justice at the same time that 
he shall make return of the service of the summons or notice and com- 
plaint, and state the day such summons was served on the garnishee. 
[L. ’88, p. 102, §3; 2 H. C., § 1503.) 


§ 1811. Liability of Garnishee. 

The garnishee, from the time of the service of such summons, shall 
stand liable to the plaintiff to the amount of the personal property, 
money, credits, and effects in his hands or under his control belonging 
to the defendant, and the amount of his own indebtedness to the defend- 
ant, then due or to become due, and not by law exempt from sale on exe- 
cution. [L. 788, p. 102,85; 2 H. C., § 1505.] 


§ 1812. Garnishee Action—When Deemed Commenced. 


The service of the garnishee summons shall be deemed the commence- 
ment of an action against such garnishee; and upon the return of the 
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constable that such summons has been duly served, the justice shall enter 
an action in his docket in which the plaintiff in the original action shall 


be plaintiff and the garnishee defendant. [L. 88, p. 102, §6; 2 H. C., 
§ 1506. ] | 


§ 1818. Examination of Garnishee. 

On the appearance of the garnishee before the justice, the affidavit 
aforesaid shall be deemed a sufficient complaint in this action, and the 
justice shall forthwith proceed to examine the said garnishee and his 
witnesses touching the matters alleged in the affidavit, and shall reduce 
the answers of said garnishee and his witnesses to writing, and file the 
same with the papers in the case; such. examination may be adjourned 
by said garnishee as in case of adjournment in justice court in civil 
actions: Provided, that in lieu of the personal appearance of the garnishee 
and his examination by the Justice, the garnishee may answer the affidavit 
and writ, in writing, in which case the answer shall be in writing, signed 
and verified by the garnishee, and make true answer to the several mat- 
ters set up in the affidavit and such answer shall be filed with the justice 
of the peace, within the time required by the writ for the garnishee to 
appear. [L. 88, p. 103, §7; 2 H. C., § 1507; L. 03, p. 82, §2.] 


§ 1814. Trial, When. 
If the plaintiff shall not be satisfied with the answers of the gar- 


nishee, or if either party shall desire a trial, the justice shall enter the fact 
in his docket, and the case shall be proceeded with and tried upon the 
issue formed by the affidavit and answer, as in other actions commenced 
by summons; and if, upon the trial of any such issue, property or effects 
shall be found in the hands of the garnishee, or it shall appear that such 
garnishee was indebted to the defendant, the justice or jury shall assess 
the value thereof, and the garnishee may hold the same subject to the 
further order of the justice. [L. 88, p. 103, §8; 2 H. C., § 1508.] 


§ 1815. Defendant may Participate in Trial. 

The defendant in the original action may appear and defend the 
proceedings against the garnishee, upon the ground that the indebtedness 
of the garnishee, or any property held by him, is exempt from execution 
against such defendant, or for any other reason is not liable to garnish- 
ment, or upon any grounds upon which a garnishee might defend the 
same, and may participate in the trial of any issue between the plaintiff 
and the garnishee for the protection of his interests. [L. 88, p. 103, §9; 


2 H. C., § 1509.] 


§ 1816. Costs. 
If, in the action instituted against the garnishee, the plaintiff shall 


be nonsuited or discontinue his action; or if, upon the answer and trial 
of the issue between the plaintiff and garnishee, no property or effects 
shall be found in the hands of the garnishee, or nothing shall be found 
due from the garnishee to the defendant; or if, in the action against the 
principal defendant, the plaintiff shall be nonsuited or discontinue his 
action: or if, on the trial in such action, nothing shall be found due from 
the defendant to the plaintiff,—then in each of these cases the garnishee 
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shall recover costs against the plaintiff, and no such costs shall be paid 
by the defendant. [L. 88, p. 103, § 10; 2 H. C., 8 1510. ] 


§ 1817. Judgment Against Garnishee. 

It the plaintiff recover against the defendant in the original action, 
and the answer of the garnishee when no issue is made thereon, or the 
finding of the court or Jury on an issue show the garnishee at the time 
of the service of the summons had property in his possession belonging 
to the defendant, or that he was indebted to him, the justice shall enter 
an order in his docket requiring the garnishee, within ten days, to pay 
or deliver to the justice such property or the amount of such’ indebted- 
ness, or so much thereof as may be necessary to satisfy such Judgment, 
with costs thereof, and the costs of the garnishee proceedings; or if it 
appears from such answer or finding that the garnishee is to pay or 
deliver to the defendant any money or property in any other manner or 
at any other time than immediately, and at the time of service of the 
summons, the same belonging to the defendant, then the order of the 
justice shall be that such payment or delivery be so made to the justice 
for the benefit of the plaintiff. If such garnishee shall pay such indebted- 
ness, and deliver such property as directed by such order, the costs of 
the garnishee shall be paid out of the money or property received by the 
justice, unless the garnishee, upon an issue joined with him by the plain- 
tiff, shall have been held liable in a greater amount of property or indebt- 
edness than was disclosed in his answer, in which case he shall not have 
costs. And all property and effects, except money, delivered to the jus- 
tice shall be by him ordered to he sold on the execution against the de- 
fendant. IL. 88. p. 103, § 11; 2 H. C., §1511.] 


§ 1818. Costs Against Garnishee. 

If the garnishee do not deliver over the property or pay the money 
so found in his hands and belonging to the defendant, as provided in the 
preceding section, then judgment shall be given against him for the value 
of such property or moncy, and costs of suit in the cause in which he is 
garnishee, and no such costs shall be paid by the defendant. [L. dd, 
p. 101, §12; 2 H. C., § 1512.) 


§ 1819. Final Judgment—Negotiable Instrument. 

No final judgment shall be rendered against the garnishee until final 
judgment be rendered against the defendant in the original action; but 
no judgment shall be rendered against a garnishee, or any money be 
required to be delivered by him to the justice, upon any liability arising 
out of a debt due [evidenced] by negotiable paper, unless such paper is 
delivered or the garnishee completely exonerated or indemnified from all 
liability thereon after he may have satisfied the judgment. [L. ’88, 
p. 104, §13; 2 H. C., § 1513.) 


§ 1820. Default, etc., by Garnishee. 


When a garnishee shall fail to appear. or, appearing, shall fail to 
make full answers upon oath to the interrogatories oť the justice touching 
his liabilities as garnishee, the justice shall enter such fact in his docket, 
and he shall be adjudged to be indebted to the defendant; and if judg- 
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ment shall be rendered in favor of the plaintiff, against the defendant 
judgment in favor of the plaintiff shall be entered against such garnishee 
for the amount of the judgment against the defendant, and for all costs 
in the garnishee proceedings, and no such costs shall be paid by the de- 


fendant. The justice may continue the cause to some other day, if neces- 
[L. 88, p. 104, § 14; 2 H. C., § 1514.] 


sary for further proceedings. 


§ 1821. Appearance After Default. 
If the garnishee shall have failed to appear at the proper time, he 


may afterward appear and answer at any time before final judgment 
against him, if he shall first pay all costs in the garnishee suit which 
have accrued up to that time; and when he shall so appear, the justice 
shall cause the plaintiff to be notified. thereof, so that he may be present 
[L. ’88, p. 105, § 15; 2 H. C., § 1515.) 


at the examination. 
§ 1822. Judgment in Bar. 

In all actions brought by the defendant against the garnishee for 
the recovery of any property, credits, money, or effects delivered up 
or paid by order of any judgment rendered under this chapter, except 
costs rendered against the garnishee, such judgment may be pleaded 
in bar, and the same shall be conclusive between such parties. [L. ’88, 


p. 105,§ 16; 2 H. C., § 1516.) 


CHAPTER VI. 
WRITS OF GARNISHMENT BY JUSTICES, 


§ 1823. Writ of Garnishment—When may Issue. 
The justices of the peace in the various precincts in this state may 


issue writs of garnishment, returnable to their respective courts, where 
the plaintiff sues for a debt which is just, due and unpaid; or where the 
plaintiff has a judgment wholly or partially unsatisfied in the court 
from which he seeks to have the writ of garnishment 8 [L. 11, 
p. 637, 8 1. Cf. L. 09, p. 607, 8 1.) 

§ 1824. Affidavit for Garnishment—Requisites. 

Before the issuance of the writ of garnishment, the plaintiff or 
someone in his behalf, shall make application therefor by affidavit, stat- 
ing the facts authorizing the issuance of the writ, and that he has 
reason to believe and does believe that the garnishee is indebted to the 
defendant or that he has in his possession or under his control personal 
property or effects belonging to the defendant, or that the garnishee is 
a corporation and that the defendant is the owner of shares of the capital 
stock thereof, and that the garnishment applied for is not sued out to 
injure either the defendant or the garnishee. IL. 11, p. 637, §2. Cf. 


L. O9, p. 608, §2.] 


§ 1825. Issuance of Writ—Oontents. 
When the foregoing requisites have been complied with, the justice 
of the peace shall, without additional fee, docket the case in the 
mame of the plaintiff, as plaintiff, and of the garnishee as defendant 
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and shall immediately issue a writ of garnishment, directed to the 
garnishee commanding him to appear before the justice who issues the 
writ, at a certain place, day and hour, which shall not be less than six 
nor more than twenty days from the date of the issuance of the writ, 
to answer on oath in what amount, if any, he was indebted to the de- 
fendant when such writ was served upon him, and what personal prop- 
erty or effects, if any, of the defendant he had in his possession or under 
his control] when such writ was served upon him; and where it appears 
from the affidavit for the writ that the garnishee is a corporation in 
which the defendant is the owner of shares, the writ of garnishment 
shall further require the garnishee to answer what number of shares, 
if any, the defendant owned in such corporation when such writ was 
served upon it. The writ of garnishment shall be served at least five 
days before the time for answer mentioned therein. [L. 11, p. 637, 
§3. Cf. L. 09, p. 608, §3.] 


§ 1826. Form for Writ. 
Said writ shall be substantially in the following form :— 
The State of Washington, to Greeting: 

Whereas, in the justice court in and for precinct, ——— county, 
state of Washington, before , justice of the peace, in a certain 
cause wherein is plaintiff and is defendant, the plaintif 
claiming an indebtedness (or having a judgment, as the case may be) 
against the said of —— dollars, besides interest and costs of sult, 
has applied for a writ of garnishment against you: 

Now, therefore, you are hereby commanded to be and appear before 
the said justice at his office in said county, on the —— day of —. 
19—, at —— o’clock in the —— noon of said day, then and there to 
answer upon oath in what amount, if any, you were indebted to the 
said —— when this writ was served upon you, and what personal prop- 
erty or effects, if any, of the said you had in your possession or 
under your control when this writ was served upon you (and if the 
garnishee be a corporation in which the defendant is alleged to be the 
owner of shares, then the writ shall proceed: And further to answer what 
number of shares, if any, the said owned in , a corporation, 
when this writ was served upon you). 

Dated this day of , 19—. 


Justice of the Peace. 
[L. 11, p. 638, §4. Cf. L. 09, p. 608, §4.] 


§ 1827. How Issued. 

The writ of garnishment shall be dated and signed by the justice 
of the peace, and the name and office address of the attorney for the 
plaintiff shall be indorsed thereon, or in case the plaintiff has no at- 
torney, then the name and address of the plaintiff shall be indorsed 
thereon. The writ, when so issued and indorsed, shall be delivered by 
the justice of the peace who issues it to the party applying therefor, or 
to his attorney. [L. 09, p. 609, 8 5.] 


954 


CHAP. VI] WRITS OF GARNISHMENT BY JUSTICES. 1831 


§ 1828. Service of Writ. 

The writ of garnishment may be served by the sheriff or any con- 
stable of the county in which the garnishee lives, or it may be served 
by any citizen of the state of Washington over the age of twenty-one 
years and not a party to the action in which it is issued, in the same 
manner aS a summons in an action is served. And in case such writ 
is served by an officer, such officer shall make his return thereon, show- 
ing the time, place and manner of service and noting thereon his fees 
for making such service and shall sign his name to such return. In case 
such service is made by any person other than an officer, such person 
shall attach to the original writ his affidavit showing his qualifications 
to make such service and the time, place and manner of making service, 
but no fee shall be allowed for the service of such writ unless the same 
is served by an officer. [L. 09, p. 609, 8 6.] 


Cited in 73 Wash. 504. 


§ 1829. Service upon Bank as Garnishee. 

In cases where the writ of garnishment issued under the provisions 
of this act is directed to a corporation carrying on a general banking 
business in the state of Washington, the plaintiff, in addition to serving 
the writ of garnishment upon said garnishee, shall at the same time 
and as a part of said service deliver to said garnishee a statement in 
writing signed by the plaintiff or his attorney, stating the place of resi- 
dence of the defendant and his business, occupation, trade or profession, 
and unless such statement is so delivered with said writ of garnishment, 
the service of said writ shall not be deemed complete and the garnishee 
shall not be held liable thereon. [L. 09, p. 610, 8 7.] 


§ 1830. Effect of Service—Payment of Debt. 

From and after the service of such writ of garnishment, it shall not 
be lawful for the garnishee to pay to the defendant any debt owing to 
him at the time of such service, or to deliver to him any personal prop- 
erty or effects belonging to the defendant in his possession or under 
his control at the time of such service, nor shall the garnishee, if it 
be a corporation in which the defendant is alleged to be the owner of 
shares, permit or recognize any sale or transfer of any shares owned 
by said defendant at the time of such service; and any such payment, 
delivery, sale or transfer shall be void and of no effect as to so much 
of said debt, personal property or effects or shares as may be necessary 
to satisfy the plaintiff’s demand. [L. 09, p. 610, 8 8.] 


§ 1831. Bond to Release Garnishee. 

If the defendant in the principal action causes a bond to be executed 
to the plaintiff, with sureties, to be approved by the justice of the peace 
issuing the writ, conditioned that he will pay any judgment that may 
be rendered against him in favor of the plaintiff in said action, and 
shall file said bond with said justice of the peace, the writ of garnish- 
ment shall, upon the filing and approval of said bond, be immediately 
discharged, and all proceedings had thereunder shall be vacated and 
said justice shall issue and deliver to said defendant a certificate to the 
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effect that said writ of garnishment has been discharged, and upon the 
delivery of said certificate to the garnishee he shall be discharged of 
any further liability under said writ: Provided, that the garnishee shall 
not be thereby deprived from recovery of costs in said proceeding to 
which he would otherwise be entitled under this act. [L. 09, p. 610, 


§ 9.] 


§ 1832. Answer of Garnishee. 


The answer of the garnishee shall be in writing and signed and 
verified as other pleadings and shall make true answers to the several 
matters inquired of in the writ of garnishment and shall be served upon 
the plaintiff or his attorney and filed with the justice of the peace who 
issued said writ. [L. 709, p. 611, §10.] 


§ 1833. Discharge of Garnishee. 


Should it appear from the answer of the garnishee that he was 
not indebted to the defendant when the writ of garnishment was served 
upon him and that he had not in his possession or under his control 
any personal property or effects of the defendant when the writ was 
served; and when the garnishee is a corporation in which the defendant 
is alleged to be the owner of shares of stock, if it shall further appear 
from such answer that the defendant was not the owner of any such 
shares when the writ was served, and should the answer of the garnishee 
not be controverted as hereinafter provided, the court shall enter judg- 
ment discharging the garnishee. [L. 09, p. 611, §11.] 


§ 1834. Default of Garnishee—Judgment—Dismissal of Action. 


Should the garnishee fail to answer the writ by the time prescribed 
therein, the court shall, upon application of the plaintiff therefor, declare 
and enter the default of the garnishee and shall thereafter render judg- 
ment as follows: 

In ease the plaintiff has a judgment against the defendant, judg- 
ment shall be rendered against the garnishee for the full amount of 
such judgment with all accruing interest and costs. 

In case judgment has not been rendered in the principal action at 
the time when the default of the garnishee is declared and entered, 
final judgment shall not be rendered against the garnishee until the 
tinal judginent in the principal action is entered; and if the plaintiff re- 
covers judgment against the defendant, the court shall enter judgment 
against the garnishce for the full amount of the judgment awarded 
to the plaintiff against the defendant; but if the plaintiff fails to re- 
cover judgment against the defendant. the garnishee shall be discharged 
without costs. [L. 11, p. 639, §5. Cf. L. 09, p. 611, § 12.] 


§ 1835. Judgment Against Garnishee—Satisfaction. 

Should it appear from the answer of the garnishee, or should it be 
otherwise made to appear as hereinafter provided, that the garnishee 
was indebted to the defendant in any amount when the writ of gar- 
nishment was served upon him, the court shall render judgment for the 
plaintiff against such garnishee for the amount so admitted or found 
to be due from the garnishee, less the amount of the costs awarded to the 
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varmishee, unless the amount so admitted or found to be due shall exceed 

the amount of the Judgment rendered or thereafter rendered in favor 

of the plaintiff against the defendant, with interest and costs, in which 
case it shall be for the amount of such judgment rendered or thereafter 

to be rendered, with interest and costs: Provided, however, that judg- 
ment shall not be rendered against the garnishee until the final judg- 
ment in the principal action is entered, and if the plaintiff fails to 
recover judgment against the defendant the garnishee shall be discharged 
and shall have and recover his costs against plaintiff: Provided, however, 
i! it shall appear from the answer of the garnishee and the same is not 
controverted, or if it shall appear from the trial hereinafter provided 
for that the garnishee was indebted to the defendant in any sum 
at the time of the service of said writ, but that said indebtedness 
is not matured and is not due and payable, the court shall make an 
order requiring the garnishee to pay such sum into court when the 
same becomes due, less the amount of the costs awarded to the garnishee, 
the date when such payment is to be made to be specified in said order, 
and in default thereof that Judgment shall be entered against the gar- 
nishee for the amount of such indebtedness so admitted or found to he 
due. In case the garnishee shall pay said sum at the time specified 
in said order, said payment shall operate as a discharge; otherwise 
judgment shall be entered against him as above provided: Provided 
further, that if Judgment shall be rendered in favor of the principal 
defendant, or if any judgment rendered against him shall be satisfied 
prior to the date of payment specified in said order, the garnishee 
shall not be required to make the payment hereinbefore provided for, 
nor shall any judgment in such case be against him. [L. ’09, p. 612, 


§ 13.] 
§ 1836. Execution Against Garnishee. 


Execution may be issued on the judgment against the garnishee 
herein provided for in like manner as upon any other judgment. The 
amount made upon any such execution shall be paid by the officer ex- 
eeuting the same to the justice of the peace from whom such execution 
was issued, and shall be applied to the satisfaction of such judgment, 
interest and costs, and also to the satisfaction of the Judgment against 
he defendant, and the surplus, if any, shall be paid to the garnishee. 


L. ’09, p. 613, §14.] 
1837. Garnishee in Possession of Property—Surrender—Custody. 
Should it appear from the answer to the garnishee, or should it be 
ade otherwise to appear, as hereinafter provided, that the garnishee 
d in his possession or under his control when the writ was served 
on him, any personal property or effects of the defendant liable to 
cution, the court shall render a decree requiring the garnishee to 
iver up to the justice on demand, such personal property or effects, 
so much of them as may be necessary to satisfy the plaintiff’s claim. 
cases where a judgment has been rendered in the principal action, 
h personal property or effects may be sold in like manner as other 
perty is sold upon execution on a judgment. In cases where judg- 
it has not been rendered in the principal action, the justice of the 
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peace shall retain such personal property or effects in his possession 
until the rendition of the judgment therein, and in case judgment is 
entered in such principal action in favor of the plaintiff, said goods, 
or effects, or sufficient of them to satisfy said judgment, may be sold in 
like manner as other property is sold upon an execution issued on a judg- 
ment. In case judgment shall be rendered in such action against the 
plaintiff and in favor of the defendant, such effects and personal property 
shall be by the justice returned to the defendant. [L. 09, p. 613, § 15.] 


§ 1838. Attachment for Contempt. 

Should the garnishee adjudged to have effects or personal property 
of the defendant in his possession or under his control, as provided in 
the preceding section, fail or refuse to deliver them to the Justice on such 
demand, the garnishee shall, on motion of the plaintiff, be cited to show 
cause why he should not be attached for contempt of court for such 
failure or refusal, and should the garnishee fail to show some good and 
sufficient excuse for such failure and refusal he shall be fined for such 
contempt and imprisoned until he shall deliver such personal property 
or effects. [L. 09, p. 614, §16.] 


§ 1839. Corporation Garnishee—Shares of Stock Sold. 

Where the garnishee is a corporation and it appears by the answer 
or otherwise that the defendant was, when the writ of garnishment 
was served upon it, the owner of any shares of stock in such cor- 
poration, the court shall render a decree ordering the sale under ex- 
ecution in favor of the plaintiff against the defendant of such shares 
of the defendant in such corporation, or so much thereof as may be 
necessary to satisfy such execution. [L. 09, p. 614, §17.] 


§ 1840. Sales, How Conducted. 

The sale so ordered shall be conducted in all respects as other 
sales of personal property under execution, and the officer making such 
sale shall execute a transfer of such shares to the purchaser with a 
brief recital of the judgment of the court under which the same was sold. 
[L. 09, p. 614, §18.] 


§ 1841. Title on Sale. 

Such sale shall be valid and effectual to pass to the purchaser all the 
right, title and interest which the defendant had in such shares of stock, 
and the proper officers of such company shall enter such sale and trans- 
fer on the books of the company in the same manner as if the sale had 
been made by the defendant himself. [L. ’09, p. 614, §19.} 


§ 1842. Controverting the Answer of the Garnishee—Trial. 


If the plaintiff should not be satisfied with the answer of the gar- 
nishee, he shall state such fact to the justice of the peace, who shall there- 
upon enter the fact in his docket, and an issue shall be formed under the 
direction of the court and tried as other cases: Provided, however, no 
pleading shall be necessary on such issue other than the affidavit of the 
plaintiff, the answer of the garnishee and the statement of the plaintiff 
that he is not satisfied with the answer. [L. ’09, p. 614, § 20.] 


958 


CHAP. VI] WRITS OF GARNISHMENT BY JUSTICES, 1845 


§ 1843. Attorney’s Fees—Costs. 
Where the answer is controverted' and the garnishee is subsequently 


discharged upon the trial thereof, his costs, including a reasonable attor- 
ney’s fee to be fixed by the court, shall be taxed against the plaintiff; 
and if the garnishee upon his answer being controverted by the plaintiff 
is held liable to an extent greater than the lability admitted in his an- 
swer, the costs of the plaintiff upon such proceeding, including a reason- 
able attorney’s fee to be fixed by the court, shall be taxed against the 


garnishee. [L. 09, p. 615, § 21.] 
§ 1844. Garnishee’s Defense Against Defendant. 


It shall be a sufficient answer against any claim of the defendant 
against the garnishee founded on any indebtedness of such garnishee or 
upon the possession by him of any personal property or effects, or, where 
the garnishee is a corporation in which the defendant was the owner of 
shares of stock, for the garnishee to show that such indebtedness was 
paid or such effects delivered, or such shares of stock were sold under judg- 
ment of the court in accordance with the provisions of this act. [L. 09, 


p. 615, § 22.] 
§ 1845. Garnishee’s Answer—Identity of Names, How Determined—tTrial. 
Where the garnishee in his answer states that he was indebted or had 
personal property or effects in his possession under his control at the 
time of the service of the writ of garnishment upon him to a person of 
the same or similar name to the defendant, and stating the place of busi- 
ness or residence of said person, and that he does not know whether or 
not such person is the same person as the defendant, and prays the court 
to determine whether or not the person to whom he was indebted or 
whose personal property or effects he had in his possession is the same 
person as the defendant, the court, before rendering judgment against 
the garnishee defendant as hereinbefore provided, shall take proof as to 
the identity of said persons, and if he should find therefrom that they 
are not one and the same individual, the garnishee shall be discharged 
and shall have and recover his costs against the plaintiff; and if he should 
find that said persons are one and the same individuals, he shall make 
a similar judgment as to the payment of the money or the delivery of 
personal property and effects and as to costs of the garnishee as is herein- 
before provided, where the garnishee is held upon his answer. Before 
any such hearing on the question of identity is had, the plaintiff shall 
cause the justice of the peace to issue a citation directed to the person 
to whom the garnishee answers he was indebted or whose personal prop- 
erty or effects the garnishee has answered he had in his possession or 
under his control, commanding him to appear before the justice of the 
peace from which it is issued within ten days after the service of the 
same upon him, and to answer on oath whether or not he is the same 
person as the defendant in said action. Said citation shall be dated and 
attested in like manner as a writ of garnishment and be delivered to the 
plaintiff or his attorney and shall be served in the same manner as a 
summons in an action is served. If upon the hearing in this section pro- 
vided for, the court shall find that the defendant or judgment debtor 
is the same person as the person to whom the garnishee defendant was 
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indebted, or whose personal property or effects said garnishee defendant 
had in his possession or under his control, it shall be sufficient answer to 
any claim of said person against the garnishee founded on any indebted- 
ness of such garnishee or on the possession by him of any personal prop- 
erty or effects for the garnishee to show that such indebtedness was paid 
or such personal property or effects delivered under the judgment of the 


court in accordance with the provisions in this act. [L. ’09, p. 615. § 23.] 


§ 1846. Answer of Garnishee—Defense of Defendant—Exemptions. 


It shall not be necessary for the garnishee to plead or set forth in 
his answer any defense which the defendant might have to the cause of 
action against him, nor to plead or set forth in his answer any claim of 
exemption which may be available to the defendant, but this section shall 
not be construed to preclude the defendant from pleading, claiming or 
asserting any exemption which may be available to him under the laws 
of the state of Washineton now in force or hereafter to be enacted. 
[L. 09, p. 616, § 24.] 


CHAPTER VII. 
TRIAL OF CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 1847. Continuance—Not to Exceed Sixty Days. 

| When the pleadings of the parties shall have taken place, the justice 
shall, upon the application of either party if the defendant be not under 
arrest, and sufficient cause be shown on oath, continue the case for any 
time not exceeding sixty days. If the continuance be on account of 
absence of testimony, it shall be for such reasonable times as will enable 
the party to procure such testimony, and shall be at the cost of the party 
applying therefor, unless otherwise ordered by the justice; and in all 
other respects shall be governed by the law applicable to continuance in 
the superior court. [L. 54, p. 232, § 56; Cd. 81, § 1769; 2 H. C., § 1517.) 


Cited in 1 Wash. 262, 263; 104 Wash. will devest the justice of jurisdiction, 


650. unless his docket shows that such con- 
If a continuance is granted a defend- timuance was by consent: Id. 
ant for one day in an action before a If defendant fails to use due diligence 


justice of the peace, he may thereafter to secure attendance or depositions of 
appear specially in order to object to the absent witnesses a continuance will be 
jurisdiction of the court: Nelson v. refused: Oregon R. & Nav. Co. v. Dacres, 
Campbell, 1 Wash. 261, 24 Pac. 539; and 1 Wash. 195, 23 Pac. 415. 

a continuance for more than sixty days 


§ 1848. Justice to Try Cause Unless Jury Demanded. 


Upon issues joined, if a jury trial be not demanded, the justice shall 
hear the evidence, and decide all questions of law and fact, and render 
judgment accordingly. [L. 54, p. 237, §82; Cd. 81, § 1782; 2 H. C., 
§ 1518. } 


§ 1849. Jury—Number—Qualifications—Fees. 


After the appearance of the defendant, and before the justice shall 
proceed to inquire into the merits of the cause, either party may demand 
a jury to try the action, which jury shall be composed of six good and 
lawful men having the qualifications of jurors in the superior court of 
the same county, unless the parties shall agree upon a less number: Pro- 
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vided, that the party demanding the jury shall first pay to the justice 
the sum of six dollars, which shall be paid over by the justice to the 
jury before they are discharged, and said amount shall be taxed as costs 
against the losing party. [Cf. L. 54, p. 235, §70; L. 62, p. 58, §1; 
L. 63, p. 438, §51; Cd. ’81, §1770; L. ’88, p. 118, §1; 2 H. C., § 1519. ] 


§ 1850. Time of Jury Trial. 

When a jury is demanded, the trial of the case must be adjourned 
until the time fixed for the return of the jury; if neither party desire 
an adjournment, the time must be determined by the Justice, and must 
be on the same day, or within the next two days. The jury must be 
immediately selected as herein provided. [Cf. L. 54, p. 235, § 71; L. 88, 
p. 118, § 2; 2 H. C., § 1520.] 


§ 1851. Selection of Jury. 

The justice shall write in a panel the names of eighteen persons, citi- 
zens of the county, from which the defendant, his agent or attorney, must 
strike one name, the plaintiff, his agent or attorney, one, and so on alter- 
nately until each party shall have stricken six names, and the remaining 
six names shall constitute the jury to try such case; and if either party 
neglect or refuse to aid in striking the Jury as aforesaid, the justice shall 
strike the name in behalf of such party. [Cf. L. 54, p. 235, §72; Cd. 
81, § 1772; L. 88, p. 119, §3; 2 H. C., § 1521.] 


§ 1852. Summons for Jurors. 


The justice shall thereupon issue a summons for the jury, in which 
the following form shall be observed in substance :— 


The State of Washington, 
County, of 

The State of Washington to the Sheriff or [any] Constable of said County. 

You are hereby commanded to summon to appear before me, at 
my office in precinct, said county, on the —— day of , A. D. 
18—, at o’clock in the noon, to serve as jurors in a case pending 
before me, then and there to be tried. And this they shall in no wise 
omit. And have you then and there this writ, with your doings thereon. 


Given under my hand this the day of , A. D. 
A B, Justice of the Peace. 
Which summons shall be personally served upon the persons named, 
and the same shall be returned, with the names of the persons summoned, 
at the time appointed for the trial of the cause. [Cd. L. 54, p. 236, 
§ 73; Cd. 81, § 1773; L. ’88, p. 119, §4; 2 H. C., § 1522.] 


§ 1853. Swearing Jury. 

When the jury is selected, the justice shall administer to them an 
oath or affirmation well and truly to try the cause. [L. 54, p. 236, § 76; 
Cd. ’81, § 1776; 2 H. C., § 1525.) | 


§ 1854. Delivery of Verdict. 

When the jury have agreed on their verdict, they shall deliver the 
same to the justice, publicly, who shall enter it on his docket. [L. 54, 
p. 236, § 77; Cd. °81, § 1777; 2 H. C., § 1526.] 
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§ 1855. Justice my Discharge Jury, When. 

Whenever a justice shall be satisfied that a jury, sworn in any civil 
cause before him, having been out a reasonable time, cannot agree on 
their verdict, he may discharge them, and issue a new venire unless the 
parties consent that the justice may render judgment on the evidence 
before him, or upon such other evidence as they may produce. IL. 54 
p. 236, § 78; Cd. 81, § 1778; 2 H. C., § 1527.] 


58 1856. Failure to Appear When Summoned—Penalty. 
Every person who shall be duly summoned as a juror, and shall not 


appear nor render a reasonable excuse for his default, shall be sub- 
ject to a fine not exceeding ten dollars. [L. 54, p. 236, §79; Cd. 81, 
§ 1779; 2 H. C., § 1528. 


CHAPTER VIII. 
JUDGMENTS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 1857. Judgment of Dismissal. 
Judgment that the action be dismissed, without prejudice to a new 
action, may be entered, with costs, in the following cases :— 

1. When the plaintiff voluntarily dismisses the action before it is finally 
submitted ; 

2. When he fails to appear at the time specified in the notice, upon 
continuance, or within one hour thereafter; 

3. When it is objected at the trial, and appears by the evidence, that 
the action is brought in the wrong county; but if the objection be taken 
and overruled, it shall be cause only of reversal or appeal; if not taken 
at the trial, it shall be deemed waived, and shall not be the cause of 
reversal. [Cf. L. 54, p. 236, §80; L. 63, p. 349, §61; Cd. 81, § 1780; 
2 H. C., § 1529. ] 


Cited in 1 Wash. 461. 


§ 1858. Judgment by Default—Evidence. 


When the defendant fails to appear and plead at the time specified 
in the notice, or within one hour thereafter, judgment shall be given as 
follows: 

1. When the defendant has been served with a true copy of the com- 
plaint, judgment shall be given without further evidence for the sum 
specified therein; 

2. In other cases, the justice shall hear thè evidence of the plaintiff, 
and render judgment for such sum only as shall appear by the evidence 
to be just, but in no case exceed the amount specified in the complaint. 

3. The justice shall have full power at any time after a judgment has 
been given by default for failure of the defendant to appear and plead 
at the proper time, to vacate and set aside said judgment for any good 
cause and upon such terms as he shall deem sufficient and proper. Such 
judgment shall only be set aside upon five days’ notice in writing served 
upon the plaintiff or the plaintiff’s attorney and filed with the justice 
within ten days after the entry of the Judgment. The justice shall hear 
the application to set aside such judgment either upon affidavits or oral 
testimony as he may deem proper. In case such judgment is set aside 
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the making of the application for setting the same aside shall be con- 
sidered an entry of general appearance in the case by the applicant, and 
the ease shall duly proceed to a trial upon the merits: Provided, that, 
no justice of the peace shall pay out or turn over money or property 
received by him by virtue of any default Judgment until the expiration 
of the ten days for moving to set aside such default judgment has ex- 
pired. [L. 15, p. 141, §1. Cf. L. 54, p. 237, §81; L. 63, p. 349, § 62; 
Cd. 81, § 1781; 2 H. C., § 1530. ] 


Cited in 1 Wash. 508, 511; 12 Wash. of peace on process served less 
549. than required time as void or 
Default judgment rendered by justice voidable. 8 Ann. Cas, 1142. 


§ 1859. Judgment—Rendition—Entry. 


Upon the verdict of a jury, the justice shall immediately render judg- 
ment thereon. When the trial is by the justice, judgment shall be en- 
tered immediately after the close of the trial, if the defendant has been 
arrested and is still in custody; in other cases it shall be entered within 
three days after the close of the trial. [L. 54, p. 237, §83; Cd. ’81, 
$ 1783; 2 H. C., § 1531.] 


Cited in 74 Wash. 479. ting without jury. 12 Ann. Cas. 
Judgment—Rendition, Entry and Rec- 1029. 
ord: See Remington’s Digest, J. P., § 19; Entry or record of judgments of 
McCoy v. Bell, 1 Wash. 504, 20 Pag. justice of peace. 28 L. B. A. 638. 
595; State v. White, 8 Wash. 230, 35 Which controls in case of oral an- 
Pac. 1100; Mundy v. Kern, 74 Wash. nouncement of decision by justice 
477, 133 Pac. 1035. of peace and actual entry of rec- 
Time of rendition and entry of judg- ord. Ann, Cas. 1912A, 1283. 


ment of justice of the peace sit- 


§ 1866. Tender, Judgment in Case of. 


If the defendant, at any time before the trial, offer in writing to 
allow judgment to be taken against him for a specified sum, the plaintiff 
may immediately have judgment therefor, with costs then accrued; but 
if he do not accept such offer before the trial, and fail to recover, on 
the trial of the action, a sum greater than the offer, such plaintiff shall 
not recover any costs that may accrue after he shall have been notified 
of the offer of the defendant, but such costs shall be adjudged against 
him, and if he recover, deducted from his recovery. But the offer and 
failure to accept it shall not be given in evidence to affect the recovery, 
otherwise than as to costs, as above provided. [Cf. L. 54, p. 237, § 84; 
L. 63, p. 350, § 65; Cd. 81, § 1784; 2 H. C., § 1532.] 


§ 1861. Setoff Allowed, to What Extent. 


When the setoff of the defendant proved shall exceed the claim of 
che plaintiff, and such excess in amount exceed the jurisdiction of a jus- 
tice of the peace, the court shall allow such amount as is necessary to 
cancel the plaintiff's claim, and give the defendant a judgment for costs; 
but in such case the court shall not render judgment for any further sum 
in favor of the defendant. [L. 54, p. 232, § 55; Cd. 81, § 1768; 2 H. C., 
§ 1533.] | 


See 3upra, § 1789, pleading setoff. 
See infra, § 1873, setoff of mutual judgments, 
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§ 1862. Judgment for Costs—Attorneys’ Fees. 

When the prevailing party is entitled to recover costs in a civil action 
before a justice of the peace, the justice shall add the amount thereof to 
the judgment; in case of failure of the plaintiff to recover or of dis- 
missal of the action, the justice shall enter up a judgment in favor of the 
defendant for the amount of his costs: and in case any party so entitled 
to costs is represented in the action by an attorney, the justice shall 
include an attorney’s fce of five dollars as part of the costs: Provided, 
however, that the plaintiff shall not be entitled to such attorney fee unless 
he obtain, exclusive of costs, a judgment in the sum of five dollars or 
more. [L. 15, p. 143, §1. Cf. L. 54, p. 337, §85; Cd. 81, 8 1785; 2 
H. C., § 1534; L. 93, p. 22, §1.] 


§ 1863. Proceedings Where Title to Land is in Issue. 


If it appear on the trial of any cause before a justice of the peace, from 
the evidence of either party, that the title to lands is in question, which 
title shall be disputed by the other [party], the justice shall immediately 
make an entry thereof in his docket, and cease all further proceedings 
in the cause, and shall certify and return to the superior court of the 
county a transcript of all the entries made in his docket, relating to the 
cause, together with all the process and other papers relating to the ac- 
tion, in the same manner and within the same time as upon appeal, and 
therenpon the parties shall file their pleadings, and the superior court 
shall proceed in the cause to final Judgment and execution, in the same 
manner as if the said action had been originally commenced therein, and 
the cost shall abide the event of the suit. [L. ’54, p. 235, § 69; Cd. 81, 
§ 1868; 2 H. C., S 1483. ] 


CHAPTER IX. 
FEES AND COMPENSATION OF JUSTICES OF THE PEACE. 


§ 1864. Schedule of Justice Fees. 

The fees and compensation of justices of the peace shall be as follows, 
to wit: 

When each case is filed the sum of $2 shall be paid by the plaintiff. 
which sajd sum shall include the docketing of the cause, the issuing of 
notice and summons, the trial of the case and the entering of judgment: 
Provided, that no further fee shall be required of either party to the 
suit for issuing subpoena, for approving any bond, including justification. 
incident to the case, or for orders and filing of publication of summons, 
or for any continuance by either party, or for issuing any writ of re- 
plevin. attachment and one writ of garnishment, or order, transcript and 
filings on change of venue. For each additional writ of garnishment a 
fee of fifty cents shall be charged. 

The sum of $2 shall be paid by the party taking the change of venue 
to the justice to whom the case is transferred: Provided. that said sum 
shall include all fees for transcripts of garnishments or other proceedings 
incident to the main action. | 

For transcript of judgment the sum of $1 shall be paid by the party 
applying therefor, which said sum shall include all fees for transcript of 


964 


22 E — a — — 


CHAr. IX] FEES AND COMPENSATION OF JUSTICES OF THE PEACE. 1866 


garnishment or other proceedings incident to the main action and for 
approval of bonds on appeal. 

For hearing of a cause occupying more than one day in the trial 
thereof an additional fee of two dollars ($2) shall be charged for each 
and every day so occupied after the first day of the trial: Provided, this 
act shall not apply to any continuance granted for any reason or cause 
other than as stated in this paragraph: Provided further, this provision 
shall not apply to justices of the peace receiving a fixed salary. 

For orders and filings for commission to take depositions...$ .50 


For issuing writ of venire.........-cccc ccc cece ec cccccces 50 
For taking affidavits and acknowledgments, eace g. 25 
For taking depositions, each foliioooo 10 
For issuing warrants in criminal cases. 50 
For taking recognizance of bail, including justifieation . 75 
For committing to JailllllllWu uu 50 


[L. 19. p. 394, §1. Cf. L. 15, p. 372, § 1; L. 93, p. 143, 8 1; L. 07, 
p. 220, § 1. 


Compensation and Fees: See Reming- § 5. Recovery of Fees: State ex 
ton’s Digest, J. P., $$ 4, 5. Right rel. Banks v. Board of County Commrs., 
General: Furth v. McIntosh, 2 Wash. 108 18 Wash. 160, 51 Pac. 368; State ex rel. 
26 Pac. 79; Rohde v. Seavey, 4 Wash. Porter v. Headlee, 18 Wash. 220, 51 Pac. 
91, 29 Pac. 768; State ex rel. Thurston 369; State ex rel. Porter v. Headlee, 19 
County v. Grimes, 7 Wash. 445, 35 Pac. Wash. 477, 53 Pac. 948. 


361; Whiting v. Collier, 9 Wash. 412, 37 Ri ght of ti f peace to r 
Pac. 66); Anderson v. ‘Whatcom County, > fees 5 1 9 Ann. 
15 Wash. 47, 45 Pac. 665, 33 L. R. A. Cas. 372. 


137; Ogden v. Chehalis County, 41 Wash. 
45, 82 Pac. 1095. 


§ 1865. Fees Where Justice Receives Salary. 

In any civil action commenced before or transferred to a justice of 
the peace receiving a salary, the plaintiff may, at the time of such com- 
mencement or transfer, pay to such justice the sum of two dollars, which 
sum shall be all the fees and charges which any party to such action shall 
be compelled to pay to such justice up to and including the rendition of 
judgment in such action, unless process in replevin, attachment or garnish- 
ment shall issue therein, in which case the party procuring such process 
may pay to such justice the sum of one dollar as full payment for the 
fees and charges of such justice incident to the proceedings under such 
process; but in case said action is transferred from such justice before 
final judgment, such justice shall repay to any party making such pay- 
ments any sum in excess of what said party would have been compelled 
to pay by the last section. [L. 93, p. 143, § 2.] 

Cited in 8 Wash. 233. 


§ 1866. Compensation Limited to Schedule. 
No justice of the peace in any civil action or proceeding shall be 


entitled to or receive any fees or compensations not provided for by this 
chapter. [L. 93, p. 144, §3.] 
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CHAPTER X. 
EXECUTIONS AND PROCEEDINGS THEREON. 


§ 1867. Stay of Execution. 

The execution upon a judgment by a justice of the peace may be 
stayed in the manner hereinafter provided, upon reasonable notice to the 
opposite party, and for the following periods of time, to be calculated 
from the date of the judgment :— 

1. If the judgment be for any sum not exceeding nn dollars, 
exclusive of costs, one month; 

2. If it be for more than twenty-five dollars, two 888 [L. 584, 
p. 238, § 86; Cd. 81, § 1786; 2 H. C., 8 1535.] 


§ 1868. Bond for Stay. 

To entitle any person to such stay of execution, some responsible 
person, to be approved by the justice, and not being a party to the judg- 
ment, must, within five days after rendering of the judgment, enter into 
a bond before the justice, to the adverse party, in a sufficient sum to 
secure the payment of the judgment and costs, conditioned to be void 
upon such payment, at the expiration of the stay. [L. 54, p. 238, 8 87; 
Cd. 81, § 1787; 2 H. C., 8 1536. 


§ 1869. Form of Bond. 


Such bond shall be signed by the person entering into the same, and 
may be in the following form :— 

Whereas, A B has obtained a judgment before J P, one of the justices 
of the peace in and for county, on the day of „ 18—, 
against C D, for dollars; now, therefore, I, E F, acknowledge myself 
bound to A B in the sum of dollars; this bond to be void if such 
judgment shall be paid at the expiration of month after the time it 
was rendered. 

Dated the —— day of ——, 18—. — —, E. F. 


[L. 54, p. 238, § 88; Cd. 81, § 1788; 2 H. C., 8 1537.] 


§ 1870. Levy Against Property of Principal or Bail. 

If, at the expiration of such stay, the judgment be not paid, the 
execution shall issue against both the principal and bail. If the principal 
do not satisfy the execution, and the officer cannot find sufficient property 
belonging to him upon which to levy, he shall levy upon the property of 
the bail, and in his return shall state what amount of money collected 
by him on the execution was collected from the bail, and the time when 
the same was received. [L. 54, p. 238, §90; Cd. 81, § 1789; 2 H. C., 
§ 1539.) 


§ 1871. Bail may Collect from Defendant. 

After the return of such execution, the bail shall be entitled, on 
application to the justice, to have the Judgment, or so much thereof as 
may have been collected from him in satisfaction of the execution, trans- 
ferred to his use; and he may collect the same from the defendant by 
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execution, together with the interest at the rate of twelve per cent per 
annum. [L. 54, p. 238,§90; Cd. 81, §S 1790; 2 H. C., § 1539.] 
§ 1872. Execution Revoked Where Judgment Stayed. 

If judgment be stayed in the manner above provided after an execu- 
tion has been issued thereon, the justice shall revoke such execution, in 
the same manner and with like effect as he is hereinafter directed to 
revoke an execution after an appeal has been allowed; and if the defend- 
ant have been committed, shall order him to be discharged from custody. 


IL. 54, p. 238, § 91; Cd. 81, 8 1791; 2 H. C., § 1540.] 


§ 1873. Setoff of Mutual Judgments. 

If there be mutual justices’ judgments between the same parties, 
upon which the time for appealing has elapsed on judgment, on the 
application of either party and reasonable notice given to the adverse 
party, one may be set off against the other by the justice before whom the 
judgment against which the setoff is proposed, may be. [L. 54, p. 239, 
§ 92; Cd. ’81, §1792; 2 H. C., § 1541. 


§ 1874. Procedure as to Setoff Rendered Before Another Justice. 

If the judgment proposed as a setoff was rendered before another 
justice, the party proposing such setoff shall produce before such justice 
a transcript of such judgment, upon which there is a certificate of the 
justice before whom such may be, that it is unsatisfied in whole or in 
part, and that there is no appeal, and that such transcript was obtained 
for the purpose of being set off against the Judgment to which it is 
offered as a setoff. The justice granting such transcript shall make an 
entry thereof on his docket, and all further proceedings on such judgment 
shall be stayed, unless such transcript be returned with the proper jus- 
tice’s certificate thereon, that it has not been allowed in setoff. [L. 54, 
p. 239, § 93; Cd. ’81, § 1793; 2 H. C., § 1542. 


§ 1875. Execution for Balance After Setoff. 

If any justice shall set off one judgment against another, he shall 
make an entry thereof on his docket, and execution shall issue only for 
the balance which may be due after such setoff. If a justice shall allow 
a transcript of a judgment rendered by another justice to be set off, he 
shall file such transcript among the papers relating to the judgment in 
which it was allowed in setoff. If he shall refuse such transcript as a 
setoff, he shall so certify on the transcript, and return the same to the party 
who offered it. [L. 54, p. 239, § 94; Cd. 81, § 1794; 2 H. C., § 1543.} 


§ 1876. No Execution After Five Years. 

Execution for the enforcement of a judgment in a justice’ s court 
may be issued on the application of the party entitled thereto, in the 
manner hereinbefore described; but after the lapse of five years from the 
date of the judgment no execution shall issue except by leave of the jus- 
tice before whom such judgment may be, upon reasonable notice to the 
defendant. [L. 54, p. 240, §95; Cd. 81, § 1795; 2 H. C., § 1544.] 
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§ 1877. Execution from Succeeding Justice. 

When any judgment shall have been rendered by any Justice of the 
peace, and the same [shall] not be satisfied during his continuance in 
office, and the docket of such justice shall have been transferred to 
another justice, or to the successor of the justice rendering such judg- 
ment, the justice to whom the docket shall be delivered shall issue execu- 
tion upon such unsatisfied judgment, in the same manner and with lke 
effect as if he himself had rendered the judgment. [L. 54, p. 240, § 96; 
Cd. 81, § 1796; 2 H. C., § 1545.] 


§ 1878. Execution to Another County. 


If the defendant have not goods and chattels in the county in which 
judgment was rendered sufficient to satisfy the execution, the justice 
before whom such judgment may be shall, at the request of the party 
entitled, make out a certified transcript of the same, which may be deliv- 
ered to a justice in any other county, who shall make an entry thereof 
in his docket, and issue execution thereon for the amount of the Judg- 
ment, or such part as shall be unsatisfied, with costs as in other cases. 
[L. 54, p. 240, § 97; Cd. '81, § 1797; 2 H. C., § 1546.] 

This section is in conflict with 88 450-452. 


§ 1879. Execution — Direction, Date, etc. 

The execution shall be directed (except when it is otherwise especially 
provided) to the sheriff or any constable of the county where the justice 
resides; shall be dated on the day it 1s issued, and made returnable within 
thirty days from the date; and it shall be against the goods and chattels 
of the person against whom the same is issued. [L. 54, p. 240, § 98; 
Cd. 81, §1798; 2 H. C., § 1547. ] 


§ 1880. Amount of Debt, etc., to be Stated. 


Before any execution shall be delivered, the justice shall state in his 
docket, and also on the back of the execution, the amount of the debt, 
or damages and costs, and of the fees due to each person separately, and 
the officer receiving such execution shall indorse [thereon] the time of 
the reception of the same. [L. 53, p. 240, § 99; Cd. 81, § 1799; 2 H. C., 
§ 1548. 


§ 1881. Execution may be Renewed. 

If an execution be not satisfied, it may, at the request of the plaintif, 
be renewed from time to time by the justice who issues the same, or by 
the justice to whom his docket is transferred, by an indorsement thereon 
to that effect, signed by him, and dated when the same shall be made. If 
any part of such.execution has been satisfied, the indorsement of renewal 
shall express the sum due on the execution. Every such indorsement shail 
renew the execution in full force in all respects for thirty days, and no 
longer; and an entry of such renewal shall be made in the docket of the 
justice. [L. 54, p. 240, § 100; Cd. ’81,§ 1800; 2 H. C., § 1549. ] 


§ 1882. Notice of Sale upon Execution. 
The officer, after taking goods and chattels into his custody by virtue 


of an execution, shall, without delay, give public notice by at least three 
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advertisements, put up at three public places in the county, of the time 
and place when and where they will be exposed for sale. Such notice 
shall describe the goods and chattels taken, and shall be put np at least 
ten days before the day of sale. [L. 54, p. 241, § 101; Cd. 81, § 1801; 


2 H. C., §1550.] 


§ 1883. Sale upon Execution—Return. 

At the time and place so appointed, if the goods and chattels be pres- 
ent for inspection of bidders, the officer shall expose them to sale at 
public vendue to the highest bidder; he shall return the execution and 
have the money before the justice, at the time of making such return, 
ready to be paid over to the persons respectively entitled thereto. [L. 54, 
p. 241, § 102; Cd. 81, § 1802; 2 H. C., § 1551.] 


§ 1884. Officer not to Buy at Execution Sale. 

No officer shall directly or indirectly purchase any goods or chattels 
at any sale made by him upon execution, and every such purchase shall 
be absolutely void. [L. 54, p. 241, § 103; Cd. ’81, § 1803; 2 H. C., § 1552.] 


§ 1885. Execution may Issue Against the Person, When. 

If the action be one in which the defendant might have been 
arrested upon a warrant, an execution against the person of such defend- 
ant may be issued, after the return of an execution against his property 
unsatisfied in whole or in part. An, execution against the person may 
likewise be issued after such return, where the defendant has been ar- 
rested upon a warrant and not discharged according to law. [L. 54, 


p. 241. § 104; Cd. 81, § 1804; 2 H. C., § 1553.] 


§ 1886. Garnishees may be Examined Under Oath. 

If there be no property found, or if the goods and chattels levied on 
be not sufficient to satisfy such execution, the officer shall, on demand of 
the plaintiff, summon, in writing, as garnishees, such persons as may be 
named to [him by] the plaintiff or his agent, to appear before the justice 
on the return day of the execution, to answer such interrogatories as 
may be put to them, touching their habilities as garnishees, and the like 
proceedings shall be had thereon before the justice to final judgment as 
in the proceedings by attachment. [Cf. L. 54, p. 241, §105; L. 63, 
p. 354, § 86; Cd. ’81, § 1805; 2 H. C., § 1554. ] 


§ 1887. Execution for Costs. 
Any justice of the peace may issue an execution against the prevail- 


ing party, to collect fees and costs for which such party may be liable, 
after an execution has been first issued against the other party, and re- 
turned no property found. [L. 54, p. 241, §106; Cd. ’81, 8 1806; 2 


H. C., § 1555.] 


§ 1888. Claim by Third Person to Property Levied on or Attached. 

If any property levied on be claimed by any other person than the 
defendant in the execution, and the claimant make affidavit of his title 
or right to ‘the possession of the same, stating the ground of such title 
or right, and serve the same upon the sheriff or constable while the prop- 
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erty is in his possession, said sheriff or constable shall not be bound to 
keep the property, unless the plaintiff, on demand, indemnify him in the 
same manner as provided in this act for cases where property held under 
attachment is claimed by persons not parties to the suit; and when such 
claim is made, the sheriff or constable shall immediately file the clain- 
ant’s affidavit with the justice, and notify the plaintiff thereof, and unless 
the property be at once released, the justice shall set the case for trial 
upon the allegations of the claimant’s affidavit, and the case shall proceed 
and be determined in the same manner as provided in this act for cases 
where property held under attachment is claimed by persons not parties 
to the suit. [Cf. L. 54, p. 241, §107; L. 77, p. 202, §6; Cd. 81, § 1807; 
2 H. C., § 1556. ] 


„This act” refers to §§ 1737, 1738, of the Code of 1881. 
See supra, § 1796, claim and delivery. 


Cited in 11 Wash. 583; 36 Wash. 180; a repeal of this section: Brotton v. 
57 Wash. 139; 70 Wash. 589, 590; 99 Wash. Lunkley, 11 Wash. 581, 40 Pac. 140. 
182. Upon levy of execution from justice 


The repeal of sections 1737, 1738, of court, this section is not exclusive, gec- 
the code of 1881, relating to claim of tion 1889 providing that the claimant to 


third party to property attached under such property may resort to any legal 


section 38. La f 1886. did k remedy: Meakim v. Ludwig, 99 Wash. 
— A a 


§ 1889. Claimant may Resort to Other Remedies. 

Nothing contained in the last section shall be so construed as to pre- 
vent the claimant of property levied on by execution from resorting to 
any legal remedy he may choose to pursue, instead of proceeding in the 


manner therein prescribed. [L. 54, p. 242, §108; L. 63, p. 355, § 89; 
Cd. 81, § 1808; 2 H. C., § 1557.] 


Jurisdiction of other courts to en- justice of peace. Ann. Oas. 1918C, 
join exccution sale on judgment of 284. 


CHAPTER XI. 
FORMS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 1890. Forms—Equivalents may be Used. 


The following or equivalent forms may be used by justices of the 
peace in civil actions and proceedings under this chapter, to wit:— 


FORM OF A WARRANT, 


The State of Washington, ; m 
County of —. l 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded 
to take the body of C D, if he be found in your county, and bring him 
forthwith before the undersigned, one of the justices of the peace in and 
for said county, at his office in , to answer A B in a civil action; 
and you are hereby commanded to give notice thereof to the said plain- 
tiff, or his agent or attorney; and have you there and then this wnt. 

Given under my hand this day of , 18—. 
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FORM OF A SUBPOENA, 


The State of Washington, se 
County of ——. 

To ——. | 

In the name of the state of Washington, you are hereby required 
to appear before the undersigned, one of the justices of the peace in 
and for said county, on the day of ——, 18—, at o’clock in 
the noon, at his office in , to give evidence in a certain cause, 
then and there to be tried, between A B, plaintiff, and C D, defendant, 
on the part of (the plaintiff or defendant, as the case may be). 

Given under my hand this day of ——, 18—. 

J P, Justice of the Peace. 


FORM OF EXECUTION. 
The State of Washington, 
County of ——. i 
To the Sheriff or any Constable of said County. 

Whereas, judgment against C D, for the sum of —— dollars, and 
—— dollars costs of suit, was recovered on the day of ——, 18—, 
before the undersigned, one of the justices of the peace in and for said 
county, at the suit of A B—these are, therefore, in the name of the 
state of Washington, to command you to levy on the goods and chattels 
of the said C D (excepting such as the law exempts), and make sale 
thereof, according to law, to the amount of said sum and costs upon 
this writ, and the same return to me within thirty days, to be rendered 
to the said A B for his debt, interests and costs. 

Given under my hand this day of ——, 18—. 

J P, Justice of the Peace. 


FORM OF EXEOUTION AGAINST THE BODY, 


The State of es 
88 
County of ; 


To the Sheriff or any Constable of said County. 

Whereas, judgment against C D for the sum of dollars, and for 
dollars costs of suit, was recovered on the day of ——, 18—, 
before the undersigned, one of the justices of the peace in and for said 
county, at the suit of A B, and an execution against his property 
returned unsatisfied,—these are, therefore, in the name of the state of 
Washington, to command you to take the body of the said C D, and him 
convey and deliver to the keeper of the jail of said county, who is hereby 
commanded to receive and keep the said C D in safe custody in prison 
until the aforesaid sum and all legal expenses be paid and satisfied, 
or until he be discharged therefrom by due course of law; and of this 
writ make due return within thirty days.. 

Given under my hand this —— day of ——, 18—. 

J P, Justice of the Peace. 
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FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY AFTER EXPIRATION OF 
STAY OF EXECUTION. 


The State of Washington, 
88. 
County of : 


To the Sheriff or any Constable of said County. 

Whereas, judgment against C D for the sum of —— dollars, and 
for dollars costs of suit, was recovered on the day of , 
18—, before the undersigned, one of the justices of the peace in and for 
said county, at the suit of A B; and whereas, on the day of : 
18—. E F became surety to pay said judgment and costs, in the —— 
month, from the date of the judgment aforesaid, agreeably to law, in 
the payment of which the said C D and E F have failed,—these are, 
therefore, in the name, etc. (as in the common form). 


FORM OF ORDER IN REPLEVIN. 


The State of Washington, 8 
County of ——. 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded 
to take the personal property mentioned and described in the within 
affidavit and deliver the same to the plaintiff upon receiving a proper 
undertaking, unless before such delivery the defendant enter into a 
sufficient undertaking for the delivery thereof to the plaintiff, if delivery 
be adjudged. 5 

Given under my hand this — day of ——, 18—. 

J P, Justice of the Peace. 


FORM OF A WRIT OF ATTACHMENT, 


The State of Washington, oak 
County, 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are commanded to attach 
and safely keep the goods and chattels, moneys, effects, and credits 
of C D (excepting such as the law exempts), or so much thereof as shall 
satisfy the sum of dollars, with interest and cost of suit, in 
whosesoever hands or possession the same may be found in your county, 
and to provide that the goods and chattels so attached may be subject 
to further proceeding thereon as the law requires; and of this writ make 
leval service and due return. 

Given under my hand this —— day of —, 18—. 

J P, Justice of the Peace. 


FORM OF UNDERTAKING FOR ARREST. 


Whereas an application has been made by A B, plaintiff, to J P, 
one of the justices of the peace in and for county, for a war- 
rant to arrest C D, defendant, founded upon an affidavit of the said 
plaintiff, setting forth that C D (here state the cause for the arrest of 
absconding debtor),—now, therefore, we, A B, plaintiff, and E F, 
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acknowledge ourselves bound to C D in the sum of —— dollars to pay 
all costs that may be awarded to the said defendant, and all damages 
which he may sustain by reason of the arrest, not exceeding the sum of 


—— dollars. 


Dated this ——- day of ——, 18—. 
A B, E F. 


FORM OF UNDERTAKING IN REPLEVIN. 


Whereas, A B, plaintiff, has commenced an action before J P, one 
of the justices of the peace in and for county, against C D, de- 
fendant, for the recovery of certain personal property, mentioned and 
described in the affidavit of the plaintiff, to wit (here set forth the 
property claimed), — now, therefore, we, A B, plaintiff, E F, and G H, 
acknowledge ourselves bound unto C D, in the sum of dollars for 
the prosecution of the action for the return of the property to the de- 
fendant, if return thereof be adjudged, and for the payment to him of 
such sum as may for any cause be recovered against the plaintiff. 


Dated the —— day of , 18—. 
A B, E F, G H. 


FORM OF UNDERTAKING IN ATTACHMENT. 


Whereas, an application has been made by A B, plaintiff, to J P, one of 
the justices of the peace in and for county, for a writ of attachment 
against the personal property of C D, defendant,—now, therefore, we, 
A B, plaintiff, and E F, acknowledge ourselves bound to C D, in the sum 
of dollars that if the defendant recover judgment in this action the 
plaintiff will pay all costs that may be awarded to the defendant, and all 
damages which he may sustain by reason of the said attachment, and not 


exceeding the sum of dollars. 
Dated the —— day of ——, 18—. 


AB, EF. 


FORM OF UNDERTAKING TO DISCHARGE ATTACHMENT. 


Whereas, a writ of attachment has been issued by J P, one of the 
justices of the peace in and for county, against the personal prop- 
erty of C D, defendant in an action in which A B is plaintiff,—now, 
therefore, we, C D, defendant, E F and G H, acknowledge ourselves 
bound unto J K, constable, in the sum of —— dollars (double the value 
of the property) engaging to deliver the property attached, to wit 
(here set forth a list of articles attached), or pay the value thereof 
to the sheriff or constable to whom the execution upon a judgment 
obtained by plaintiff in the aforesaid action may be issued. 

Dated this day of „ 18—. 

C D, E F, GH. 


FORM OF UNDERTAKING TO INDEMNIFY CONSTABLE ON CLAIM OF PROPERTY BY 
A THIRD PERSON. 

Whereas, L M claims to be owner of and have the right to possession 
of certain personal property, to wit (here describe it). which has been 
taken by J K, constable in county, upon an execution by J P, 
justice of the peace in and for the county of , upon, a judgment 
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obtained by A B, plaintiff, against C D, defendant,—now, therefore, 
we, A B, plaintiff, E F, and G H, acknowledge ourselves bound unto 
the said J K, constable, in the sum of dollars to indemnify the said 
J K against such claim. 


AB, EF. 


[L. 54, p. 253, ch. 19; L. 63, p. 370, ch. 17; Cd. 81, § 1885; 2 H. C., 
81558.) 


CHAPTER XII. 
PROCEEDINGS FOR CONTEMPT BEFORE JUSTICES OF THE PEACE. 


§ 1891. When Justice may Punish for Contempt. 
In the following cases, and no others, a justice of the peace may 
punish for contempt :— 

1. Persons guilty of disorderly, contemptuous, and insolent behavior 
toward such justice while engaged in the trial of a cause, or in ren- 
dering judgment, or in any judicial proceedings, which tend to interrupt 
such proceedings or impair the respect due to his authority; 

2. Persons guilty of any breach of the peace, noise, or disturbance, 
tending to interrupt the official proceedings of such justice; 

3. Persons guilty of resistance or disobedience to any lawful order 
or process made or issued by him. [L. 54, p. 248, § 145; Cd. 81, 
§ 1842; 2 H. C., § 1601.) 


Power of justice of peace to punish for contempt. See Ann. Oas. 316; 1 L. B. A. 
(N. 8.) 1135. 


§ 1892. Punishment for Contempt. 


Punishment for contempt may be by fine not exceeding twenty-five 
dollars, or by imprisonment in the county jail not exceeding two days. 
at the discretion of the justice, unless otherwise provided by statute. 
[L. 54, p. 249, § 146; Cd. 81, § 1843; 2 H. C., § 1602.] 


§ 1893. Hearing—Warrant for Offender. 

No person shall be punished for a contempt before a justice of the 
peace until an opportunity shall have been given to him to be heard 
in his defense; and for that purpose, the justice may issue his warrant 
to bring the offender before him. [L. 54, p. 249, §147; Cd. 81, § 1844; 
2 H. C., §1603.] 


§ 1894. Summary Arraignment. 


If the offender be present, he may be summarily arraigned by the 
justice, and proceeded against in the same manner as if a warrant had 
been previously issued, and the offender arrested thereon. [L. 54, p. 249, 
§ 148; Cd.’81, § 1845; 2 H. C., S 1604. ] 
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§ 1895. Form of Warrant. 
The warrant for contempt may be in the following form. 


The State of Washington, g i 
County of ——. 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded 
to apprehend A B, and bring him before J P, one of the justices of 
the peace of said county, at his office in said county, to show cause why 
he should not be convicted of a contempt alleged to have been committed 
on the —— day of , A. D. 18—, before the said Justice, while engaged 
as a justice of the peace in a judicial proceeding. 

Dated this —— day of ——, A. D. 18—. 

J P, Justice of the Peace. 


[L. 54, p. 249, § 149; Cd. 81, § 1846; 2 H. C., § 1605. 


§ 1896. Form of Judgment. 

Upon the conviction of any person for contempt an entry thereof 
shall be made in the docket of such justice, stating the particular cir- 
cumstances of the offense, and the judgment rendered thereon, and may 
be in the following form:— 


The State of Washington, l 
88. 
County of 
Whereas, on the — day of —, A. D. 18—, while the undersigned, one 
of the justices of the peace of said county, was engaged in the trial 
of an action between C D, plaintiff, and E F, defendant, in said 
county, A B, of the said county did interrupt the said proceedings and 
impair the respect due to the authority of the undersigned, by (here 
describe the cause particularly) ; and whereas, the said A B was thereupon 
required by the undersigned to answer for the said contempt, and show 
cause why he should not be convicted thereof; and whereas, the said 
A B did not sbow cause against the said charge,—be it therefore ordered 
that the said A B is adjudged to be guilty, and is convicted of the con- 
tempt aforesaid, and is adjudged by the undersigned to pay a fine of 
dollars (or be imprisoned, ete.). 
Dated this day of „ A. D. 18—. 
J P, Justice of the Peace. 


IL. 54, p. 249, § 150; Cd. 81, 8 1847; 2 H. C., § 1606] 


§ 1897. Warrant of Commitment. 

If any person convicted of a contempt be adjudged to be imprisoned, 
a warrant of commitment shall be issued by the justice. If he be ad- 
judged to pay a fine, a process may be issued to collect the same; and 
when so collected it shall forthwith be paid by the justice into the 
county treasury. IL. 54, p. 250, § 151; Cd. 81, § 1848; 2 H. C., § 1607.] 


975 


1898 ACTIONS AND PROCEEDINGS IN JUSTICES’ COURTS. = [Tite XII 


CHAPTER XIII. 
' WITNESSES AND DEPOSITIONS. 


§ 1898. Witnesses may be Subpoenaed Within Twenty Miles. 

A subpoena issued by a justice of the peace shall be valid to compel 
the attendance of a witness in the justice’s court, if such witness be 
within twenty miles of the place of trial. [L. 54, p. 233, §57; Cd. 81, 
§ 1869. ] 


§ 1899. How and by Whom Served. 


A subpoena may be served by any person above the age of eighteen 
years, by reading it to the witness, or by delivering to him a copy at 
his usual place of abode. [L. 54, p. 233, § 58; Cd. 81, § 1870. 


§ 1900. Attachment for Failure to Appear. 

Whenever it shall appear to the satisfaction of the justice, by proof 
made before him, that any person, duly subpoenaed to appear before 
him in an action, shall have failed, without a just cause, to attend as 
a witness, in conformity to such subpoena, and the party in whose be- 
half such subpoena was issued, or his agent, shall make oath that the 
testimony of such witness is material, the justice shall have the power 
to issue an attachment to compel the attendance of such witness: 
Provided, that no attachment shall issue against witness in any civil 
action, unless his fees for mileage and one day’s attendance have been 
tendered or paid in advance, if previously demanded by such witness 
from the person serving the subpoena. [L. 54, 233, §59; Cd. 81, 8 1871.] 


§ 1901. Service and Costs in Attachment. 


Every such attachment may be directed to any sheriff or constable 
of the county in which the justice resides, and shall be executed in the 
Same manner aS a warrant; and the fees of the officer for issuing 
and serving the same shall be paid by the person against whom the 
same was issued, unless he show reasonable cause, to the satisfaction 
of the justice, for his omission to attend; in which case the party re- 
quiring such attachment shall pay all costs. [L. 54, p. 233, § 60; 
Cd. 81, § 1872.) 


§ 1902. Damages for Nonattendance. 


Every person subpoenaed as aforesaid, and neglecting to appear, 
shall also be liable to the party in whose behalf he may have been sub- 
poenaed, for all damages which such party may have sustained by reason 
of his nonappearance: Provided, that such witness had the fees allowed 
for mileage and one day’s attendance paid, or tendered him, in ad- 
vance, if demanded by him at the time of the service. [L. 54, p. 234 
§ 61; Cd. 81, S 1873.) 


§ 1903. Party to Action as Witness. 


A party to an action may be examined as a witness, at the instance 
of the adverse party, and for that purpose may be compelled in thé 
same manner, and subject to the same rules of examination, as an) 
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other witness, to testify at the trial, or appear and have his deposition 
taken. [L. 54, p. 243, §62; Cd. 81, § 1874.] 


§1904. Testimony of Party may be Rebutted. 
The examination of a party thus taken may be rebutted by adverse 
testimony. [L. 54, p. 234, § 63; Cd. ’81, § 1875.] 


§ 1905. Proceedings on Party’s Refusal to Testify. 

If a party refuse to attend and testify at the trial, or give his 
deposition before trial, when required, his complaint, answer or reply, 
may be stricken out, and judgment taken against him. [L. 54, p. 234, 


§ 64; Cd. 81, 8 1876.] 


§ 1906. Examination of Party in His Own Behalf. 

A party examined by an adverse party may be examined on his 
own behalf, in respect to any matter pertinent to the issue. But if he 
testify to any new matter, not responsive to the inquiries put to him 
by the adverse party, or necessary to qualify or explain his answer thereto, 
or to discharge, when his answer would charge himself, such adverse 
party may offer himself as a witness, and he shall be so received. [L. 54, 
p. 234, §65; Cd. 81, § 1877.] 


§ 1907. When Depositions may be Taken. 

Either party, in an action depending before a justice of the peace, 
may cause a deposition of a witness therein to be taken, when such 
witness resides, or is about to go more than twenty miles from the 
place of trial, or is so sick, infirm, or aged, as to make it probable that 
he will not be able to attend at the trial. [L. 54, p. 234, § 66; Cd. ’81, 


$ 1878.] 


§ 1908. How Taken and Certified. 

The notice shall be served, and the deposition taken, certified, and re- 
turned, according to the law regulating the taking of depositions to be 
read in the superior court. [L. 54, p. 234, § 67; Cd. 81, § 1879. 


§ 1909. How Used on Trial. 

The justice shall allow every deposition taken, certified and re- 
turned according to law, to be read on the trial of the cause in which 
it is taken, in all cases where the same testimony, if given verbally 
before him, could have been received; but no such deposition shall be 
read on the trial, unless it appears to the justice that the witness, whose 


deposition is so offered: 
1. Is dead, or resides more than twenty miles from the place of 


trial; or 
2. Is unable, or cannot safely attend before the justice, on account of 
sickness, age, or other bodily infirmity ; 
3. That he has gone more than twenty miles from the place of trial 
without the consent or collusion of the party offering the deposition. 
[L. 754, p. 234, § 68: Cd. ’81, § 1880.) 


Rem. Wash. Code, Vol. I—62 977 


| 
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CHAPTER XIV. 
APPEALS FROM JUSTICE’S COURT. 


§ 1910. Appeal in Civil Actions. 


Any person considering himself aggrieved by the judgment or de- 
cision of a justice of the peace in a civil action may, in person or by 
his agent, appeal therefrom to the superior court of the same county 
where the judgment was rendered or the decision made: Provided, there 
shall be no appeal allowed unless the amount in controversy exclusive 
of costs, shall exceed the sum of twenty dollars. [L. 05, p. 41, §1. 
Cf. L. 54, p. 252, § 160; Cd. ’81, § 1858; L. 91, p. 66, §1; 2 H. C., § 1630.) 


Cited in 11 Wash. 15; 12 Wash. 550; 
73 Wash. 35. 

Appeals: See Remington's Digest, J. P., 
58 21, 22. 

§21. Appellate Jurisdiction: State ex 
rel. Egbert v. Superior Court, 9 Wash. 
369, 37 Pac. 489; Mundy v. Kern, 74 
Wash. 477, 133 Pac. 1035. 

§22. Decisions Reviewable—Judgments 
by Default: State ex rel. Pacific Coast 
S. S. Co. v. Superior Court, 12 Wash. 
548, 41 Pac. 895. 

—— Further Pleadings or New Plead- 
ings: See Remington’s Digest, J. P., § 28; 
Newberg v. Farmer, 1 W. T. 182; State 
ex rel. Bagley v. Superior Court, 3 
Wash. 705, 29 Pac. 213. 

CERTIORARI: See Remington’s Digest, 
J. P., 88 30—33. 

§ 30. Nature and Scope of Remedy in 


General: State v. White, 8 Wash. 230, 35 
Pac. 1100; Woodbury v. Henningsen, 
11 Wash. 12, 39 Pac. 243. 


§ 30-1. Existence of or Resort to Other 
Remedy: State ex rel. Chicago, Mil. & 
P. 8. R. v. Superior Court, 73 Wash. 
33, 131 Pac. 466. 


§ 31. Decisions and Proceedings Re- 
viewable: Gabriel v. Seattle & M. R. 
Co., 7 Wash. 515, 35 Pac. 410; State ex 
rel. Pacific Coast S. S. Co. v. Superior 
Court, 12 Wash. 548, 41 Pac. 895; State 
ex rel. Weymouth v. Lockhart, 28 Wash. 
460, 68 Pac. 894. 


§ 32. Determination and Disposition of 
Cause: State v. White, 8 Wash. 239, 35 
Pac. 1100; State ex rel. Grady v. Lock- 
hart, 18 Wash. 531, 52 Pac. 315. 


§ 33. Affirmance: MeEneaney v. 
Dart, 9 Wash. 682, 38 Pac. 764. 


§ 1911. Appeal, How Taken — Bond. 


Such appeal shall be taken by filing a notice of appeal with the 
justice and serving a copy on the adverse party, or his attorney, and 
unless such appeal be by a county, city, or school district, filing a bond 
or undertaking, as herein provided, within twenty days after the judg- 
ment is rendered, or the decision made. No appeal, except when such 
appeals are by a county, city, or school district, shall be allowed in any 
case, unless a bond or an undertaking shall be executed on the part of 
the appellant, and filed with and approved by the justice, with one or 
ore sureties, in the sum of one hundred dollars, to the effect that the 
appellant will pay all costs that may be awarded against him on the 
appeal; or if a stay of proceedings before the justice be claimed, except 
by a county, city, or school district, a bond of undertaking, with two 
or more sureties, to be approved by the justice, in a sum equal to twice 
the amount of the judgment and costs, to the effect that the appellant 
will pay such judgment, including costs, as may be rendered against him 
on the appeal. [Cf. L. 54, p. 252, §§ 161, 162; L. ’81, p. 8, § 1; Cd. 81. 
$ 1859; L. 91, p. 66. §2; 2 H. C., §1631.] 

Requisites and Proceedings for Trans- ex rel. Gardner v. Superior Court, 9 
fer of Cause: Sec Remington’s Digest, Wash. 307, 37 Pac. 148. Notice of Ap- 


J. P., 38 23, 24; State ex rel. Cline v. peal: MeKilver v. Manchester, 1 W. T. 
Campbell, 5 Wash. 517, 32 Pac. 97; State 255; State ex rel. Maltby v. Superior 
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Court, 7 Wash. 223, 34 Pac. 922; State Sufficiency of notice of appeal from 
ex rel. Alladio v. Syperior Court, 17 justice of peace with respect to 


Wash. 54, 48 Pac. 733; State ex rel. description of judgment appealed 
from. 21 Ann. Cas. 1309. 


Fleischner v. Superior Court, 20 Wash. 
709, 54 Pac. 937. 


§1912. Stay of Proceedings, When. 

Upon appeal being taken, and a bond filed to stay all proceedings, 
the justice shall allow the same, and make an entry of such allowance 
in his docket, and all further proceedings on the judgment before the 
justice shall thereupon be suspended; and if in the meantime execution 
shall have been issued, the justice shall give the appellant a certificate 
that such appeal has been allowed. [Cf. L. 54, p. 252, § 164; Cd. 81, 
§ 1861; L. 91, p. 67, §3; 2 H. C., § 1632.] 

Supersedeas or Stay of Proceedings: See Remington’s Digest, J. P., § 25; Seattle 
Coal Co. v. Lewis, 1 W. T. 488. 


§ 1918. Release of Property on Certificate of Appeal. 

On such certificate being presented to the officer holding the exe- 
cution, he shall forthwith release the property of the defendant that 
may have been taken on execution; and if the body of the defendant 
have been taken on execution he shall be discharged from imprisonment. 


[L. 54, p. 252, § 165; Cd. 81, § 1862; 2 H. C., § 1633. 


§ 1914. Transcript—Jurisdiction—Procedure in Superior Court. 

Within ten days after the appeal has been taken in a civil action 
or proceeding, the appellant shall furnish the superior court with a 
transcript of all the entries made in the justice’s docket relating to 
the case, together with all the processes and other papers relating 
to the action, and file{d] with the justice, which shall be certified 
by such justice to be correct; and upon the filing of such transcript, 
the superior court shall become possessed of the cause, and shall pro- 
ceed in the same manner, as near as may be, as in actions originally 
commenced in that court, except as herein otherwise provided. If. 
L. 54, p. 252, § 166; Cd. 81, § 1863; L. 91, p. 67, § 4; 2 H. C., § 1634.] 


Cited in 9 Wash. 307; 17 Wash. 56; 25 a Colony, 1 Wash. 57, 24 


Wash. 204; 41 Wash. 413. ac. 


; Power of superior court with t 
Return, Record of Transcript: See p ourt with respec 
Remington’s Digest, J. P., §26; Mullen 7 ar mie of justice’s judgment 
v. Mullen, 1 W. T. 192; Knoff v. Puget ae or at court. Ann, Oas. 
9 e 


§ 1915. Pleadings in Superior Court on Appeal. 

The issue before the justice shall be tried in the superior court with- 
out other or new pleadings unless otherwise directed by the court. 
[L. 54, p. 253, $ 167; Cd. 81, § 1864; 2 H. C., § 1635.) 


Cited in 3 Wash. 709. . Court, 3 Wash. 705, 29 Pac. 
It is discretionary with the superior 

court under this and section 1788, supra, — — issues are changed thereby, 

to allow amendments to 3 u3ed erally pope Bom be lib- 

natica. l. 1 ppeals from justices’ 

before the justice: State ex re agley courts: Newberg v. * * = 
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§ 1916. Attachment for Certified Transcript. 


Upon an appeal being taken and allowed the superior court may, 
by rule and attachment, compel the justice to make and deliver to the 
appellant a certified transcript of the proceedings, upon paying to such 
justice the fees allowed by law for making such transcript, and when- 
ever the court is satisfied that the return of the justice is substantially 
erroneous or defective, it may, by rule and attachment, compel him to 
amend the same. [Cf. L. 54, p. 253, § 168; Cd. ’81, § 1865; L. 91, p. 67, 
§5; 2 H. C., §1636.] 


§ 1917. Appeal not to be Dismissed for Defective Bond, When. 


No appeal allowed by justice shall be dismissed on account of the 
bond being defective, if the appellant will, before the motion is de- 
termined, execute and file in the superior court such a bond as he 
should have executed at the time of taking the appeal, and pay all 
costs that shall have accrued by reason of such defect. [L. 54, p. 253, 
8169; Cd. ’81, §1866; 2 H. C., § 1637.) 


§1918. Judgment Against Appellant and Sureties, When. 


In all cases of appeal to the superior court if, on the trial anew in 
such court, the judgment be against the appellant in whole or in part, 
such Judgment shall be rendered against him and his sureties in the 
bond for the appeal. [L. 54, p. 253, §170; Cd. ’81, § 1867; 2 H. C., 
§ 1638. ] 

Cited in 1 Wash. 25; 34 Wash. 155. and, are concluded by the judgment ren- 
Sureties on appeal bond from justice’s dered against the principal end them- 


court, by signing the bond, submit them- selves without further notice: Cline v. 
selves to the jurisdiction of the court, Mitchell, 1 Wash. 24, 23 Pac. 1013. 


§ 1919. Appeal in Criminal Cases—Notice. 


Every person convicted before a justice of the peace of any offense 
may appeal from the judgment, within ten days thereafter, to the su- 
perior court. The appeal shall be taken by orally giving notice thereof 
at the time the judgment is rendered, or by.serving a written notice 
thereof upon the justice at any time after the judgment, and within the 
time allowed for taking the appeal; when the notice is given orally, the 
justice shall enter the same in his docket. The appellant shall be 
committed to the jail of the county until he shall recognize or give 
a bond to the state, in such reasonable sum with such sureties as said 
justice may require, with condition to appear at the court appealed 
to, and there prosecute his appeal, and to abide the sentence of the 
court thereon, if not revised by a higher court. [Cf. L. 54, p. 261, § 177; 
L. 77, p. 203, §7; Cd. 81, § 1898; L. 91, p. 67, §6; 2 H. C., § 1639. 

Bail and recognizances, see infra, §§ 1952, 1957, 195714. 


Cited in 49 Wash. 437; 80 Wash. 337; because more than sixty days elapsed 
111 Wash. 423. without trial after the taking of the 
Where the accused, convicted in & appeal, where he made no demand for 
police court, has on appeal been dis- trial, since he was bound to demand trial 


charged from custody on giving bond to on appeal for his own benefit, under this 


appear and prosecute his appeal, he is 1 8 v. Parmeter, 49 Wash. 435. 


not entitled to a dismissal of the charge 
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Appeal and Proceedings: Sce Reming- 
Crim. Law, §§ 60-2—60-4. 


ton’s Digest, 


§ 60-2. —— Appeal and Trial de Novo: 
State v. Bringgold, 40 Wash. 12, 82 
Pac. 132, 5 Ann. Cas. 716; State v. 


Hagimori, 57 Wash. 623, 107 Pac. 855; 
State v. Hamshaw, 61 Wash. 390, 112 
Pac. 379; Seattle v. Molin, 99 Wash. 
210, 169 Pac. 318; Seattle v. Savage, 103 
Wash. 71, 174 Pac. 1183; State v. Koer- 
mer, 103 Wash. 516, 175 Pac. 175. 


60-3 Proper Mode of Review: 


§ . 
State v. White, 8 Wash. 230, 35 Pac. 1100; 


APPEALS FROM JUSTICE’S COURT. 
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Everett v. Cowles, 97 Wash. 396, 166 
Pac. 786. 

§ 60-4. —— Diligence—Dismissal: State 
v. Buffum, 94 Wash. 25, 161 Pac. 832; State 
v. Greenwald, 102 Wash. 593, 173 Pac. 
636; State v. Koerner, 103 Wash. 516, 
175 Pac. 175. | 

Where the justice’s transcript was not 
filed for nearly six months, a criminal 
appeal will be dismissed on motion of 
the state: State v. Berg, 111 Wash. 422, 
191 Pac. 400. 


§ 1920. Fees not Required in Advance—Failure to Prosecute, Effect of. 


The appellant in a criminal action shall not be required to advance 
any fees in claiming his appeal, nor in prosecuting the same; but if con- 
victed in the appellate court, or if sentenced for failing to prosecute 
his appeal, he may be required, as a part of the sentence, to pay the 


costs of prosecution. 


If the appellant shall fail to enter and prosecute 


his appeal, he shall be defaulted on his recognizance, if any was taken, 
and the superior court may award sentence against him for the offense 
whereof he was convicted, in like manner as if he had been convicted 
thereof in that court; and if he be not then in custody, process may 


be issued to bring him into court to receive sentence. 


(Cf. L. 54, 


p. 261, 8 179; Cd. 81, 8 1900; L. 91, p. 68, 87; 2 H. C., § 1640.] 
Cited in 49 Wash. 437; 80 Wash. 337; 100 Wash. 288; 111 Wash. 423. 


§ 1921. Justice to Recognize Witnesses— Transcript. 


Upon an appeal being taken in a criminal action, the justice shall 
require the witnesses to give recognizances for their appearance in the 
superior court, or if they are not present, indorse their names on the 
copy of proceeding. He shall, on such appeal, make and certify a copy 
of the conviction and other proceedings in the case, and transmit the 
same, together with the recognizance and an abstract bill of the costs, 
to the clerk of the court appealed to, who shall issue a subpoena for 


the witnesses, if they are not under recognizance. 


[Cf. L. 54, p. 261, 


$178; L. 73, p. 384, 8 197; Cd. 81, § 1899; L. 91, p. 68, §8; 2 H. C., 


§ 1641.] 


Money deposit in lieu of recognizance, see infra, § 1957%. 
Cited in 88 Wash. 549; 100 Wash. 288; 111 Wash. 423. 


§ 1922. Appeal from Order for Security to Keep the Peace. 


An appeal may be taken from the order of a magistrate requiring a 
person to give security, to keep the peace, or for good behavior. Such 
appeal shall be taken in the same manner and subject to the same 
conditions as appeals from justices’ courts in criminal actions, and 
the magistrate may require recognizances of the appellant and the 


witness, as in appeals in such criminal actions. 


Cf. L. 54, p. 106, 


§§ 18, 19; L. 63, p. 385, §§ 191, 192; Cd. 81, §§ 1911, 1912; L. 91, p. 68, 


$ 9; 2 H. C., § 1642. 
Cited in 23 Wash. 88. 
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§ 1928. Proceedings on Such Appeal—New Bonds —Costs. 

The court before which such appeal is prosecuted may affirm the 
order of the justice or discharge the appellant, or may require the ap- 
pellant to enter into a new recognizance, with sufficient sureties, in 
such sum and for such time as the court shall think proper, and may 
also make such order in relation to the costs of prosecution as may be 
deemed just and reasonable. [L. 54, p. 155, §20; Cd. 81, 8 1913; 2 
H. C., § 1643.) 


§ 1924. Failure to Prosecute Such Appeal, Effect of. 

If any party appealing from such order of a magistrate shall fail 
to prosecute his appeal, his recognizance shall remain in full force and 
effect, as to any breach of the condition, without an affirmance of the 
judgment or order of the magistrate, and also shall stand as security for 
costs which shall be ordered by the court appealed to to be paid by 
the appellant. [Cf. L. 54, p. 105, § 21; Cd. 81, §1914; L. 91, p. 68, 
§ 10; 2 H. C., 8 1644. 


982 


PROCEDURE IN CRIMINAL ACTIONS, 


TITLE XIII. 


PROCEDURE IN CRIMINAL ACTIONS. 


CHAPTER I.—PRACTICE IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 
1925. Justice to issue warrant of arrest, 1931. Judgment not to be given without 


when. evidence. 
1926. Offense committed in view of jus- 1932. Continuance to be granted, how— 
tice, proceedings. Costs, ete. 
1927. Either side may demand jury. 1933. Judgment, how rendered and satis. 
1928. Proceedings on verdict of guilty. fied. 
1929. Plea of guilty. 1934. Stay of execution, manner of pro- 
1930. Justice to summon witnesses. curing. 


CHAPTER II—FORMS IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 
1935. Forms in criminal actions Equiv: lents authorized. 


CHAPTER ITI.—PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME. 


1936. Power to preserve peace. l 1943. Costs How payment enforced, ete. 

1937. Ine of justice when complaint 1944. Defendant dis charged on giving 
made. security. 

1938. Examination of witnesses — Tran- 
script of testimony. * 1 to be transmitted 


1939. Magistrate to issue warrant, when. . ; 

1940. Recognizance in cases of appre- 1946. —— oe Without process, 
hended danger. T OR l 

1941. Commitment of defendant to jail, 1947. Portion of penalty remitted, when. 


when. 1948. Surety may surrender principal, 
1942. Magistrate to discharge, when— when—Effect of. 
Costs. 


CHAPTER IV.—EXAMINATION OF PERSONS CHARGED WITH CRIME BEFORE 
MAGISTRATES, 


1949. Examination of offenses before 1958. Magistrates may associate other 
magistrate. * E oaa 
etake pris- f itnesses to be recognized, when. 
. 1 T 1960. Witnesses to recognize with sure- 
: ties, when. 


1951. Recognizance with or without ex- 1961, Recognizance of minor or married 
amination. woman. 
1952. Hearing and adjournment— Bail. 1962. Commitment of witnesses on de- 
1953. Testimony, how taken. fault of bond—Depositions. 
1954. Defendant entitled to discharge, 1963. Magistrate to make return — Pen- 
when—Costs. alty. 
1955. Defendant recognized to appear be- 1964. Offense may be compromised, 
fore justice, when. when. 
1956. Bail to justify, when required. 1965. Action on forfeiture of recogni- 
1957. Defendant to be discharged on bail, zance. 
when. 1966. Abstract of costs to be forwarded 
19573. Money deposit in lieu of bail. with papers. 
CHAPTER V.—PROCEEDINGS AGAINST VAGRANTS. 
1967. Vagraney, defined. 1969. Arrest without warrant. 
1968. Proceedings for examination of 
vagrancy. 


* 


CHAPTER V-A.—BASTARDY PROCEEDINGS. 


1970. Complaint against putative fac- 1971. Hearing before justice—Bond— 
tor. Action on. 
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1972. 
1973. 
1974. 
1975. 
1976. 
1977. 


1978. 
1979. 


1979-1. 


PROCEDURE IN CRIMINAL ACTIONS. 


Prosecuting attorney—Control of. 
Discharge on recognizance bond. 
Mother’s testimony. 
Docketing in superior court. 
Trial. 
Judgment of discharge. 
Judgment ordering support of 
child—Bond. 
Act cumulative 
proceedings. 
Execution in absence of security 
bond. 


with criminal 


1979-2. 


1979-3. 
1979-4, 


1979-5. 


1979-6. 
1979-7. 


1979-8. 
1979-9, 


Commitment for contempt—Hear- 
ing. 

Disposition of judgment money. 

Default in paying installments— 
Judgment for. 

Commitment for contempt—Modi- 
fication of judgment. 

Limitation on prosecution. 

Mother’s death not to abate ac- 
tion. 

Judgment in of child’s 
death. 

Custody of child. 


case 


CHAPTER VI.—JUVENILE OF PEND URS COMMITMENT TO STATE TRAINING 


1980. Juvenile offender committed, when. 
1981. Proceedings in case of conviction 


before justice — Order to show 
cause, 


1982. Order to show cause, how served— 


Fees. 


1983. Examination, hearing and commit- 


ment by warrant. 


1984. Warrant of commitment must state 


what—Expense. 


1985. Proceedings in lower court — How 


reviewed. 


1986. Term of confinement—Effect of dis- 


charge, 


CHAPTER VII—DELINQUENT CHILDREN AND JUVENILE COURTS. 


1987-1. 
1987-2. 


1987-3. 
1987-4. 


1987-5, 


1987-6. 
1987-7, 
1987-8. 


1987-9. 


CHAPTER VII-A.—CUSTODY AND TREATMENT OF 
DISEASED WOMEN. 


Scope of act—‘Dependent child” 
—“Delinquent child.” 

Juvenile courts — Jurisdiction — 
Jury trials—Special sessions— 
Court commissioners. 

Probation officers. 

Expenses of probation officers. 

Petition to take charge of child. 

Summons—Hearing. 

Publication of summons. 

Commitment of child — Support 
by parent. 

Award and adoption of child. 


1988. Women’s Industrial Home and 
Clinic. 

1989. Board of Directors — Appointment 
and compensation, 

1990. Site for institution—Acquisition. 

1991. Building plans—Bids for contracts. 

1992. Transfers of immates of state 
school for girls. N 

1993. Management of institution — Sal- 
aries— Annual Reports. 

1994. Superintendent - Bond and compen- 


sation. 


1987-10. 


1987-11. 
1987-12. 


1987-13. 
1987-14. 
1987-15. 
1987-16. 


1987-17. 
1987-18. 


Private hearings — Judgment of 
conviction. 

Child not to be detained in jail. 

Justice court cases transferred to 
juvenile court. 

Detention rooms, 

Construction of act. 

Court may change order. 

Fees not allowable. 

Penalty for delinquency of child 
—Bond. 

Board of visitation. 


DELINQUENT AND 


1995. Duties of superintendent—Employ- 
ees. 

1996. Commitment of female offenders— 
Delinquent or dependent minors. 

1997. Parole and discharge of immates. 

1998. Violation of parole—Arrest. 

1999. Escape of inmates. 

2000. Transfer to state prison, ete. 

2001. Discharge. 

2002. Infant children of immates. 

2003. Appropriation. 


2004. Partial invalidity. 


CHAPTER VIII.—LIMITATION OF CRIMINAL ACTIONS AND REPEALS. 


2005. 


2007. 
2008. 
2009. 


Limitation on eriminal actions other 


than murder. 


2006. 


Repeal and amendment of criminal 


statutes—Saving clause presumed. 


CHAPTER IX.—PARTIES TO CRIMINAL ACTIONS. 


Distinctions relating to accessory 


abolished. 


Accessory after the fact — Who 


may be. 


Accessory after fact tried though 


principal not. 


2010. 
2011. 


Who may be tried and punished. 
Term “person,” defined. 


2011-1. Corporation charged with crime, 
2011-2. Appearance by corporation. 
2011-3. Judgment against corporation. 
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2012. 
2013. 


2014. 
2015. 
2016. 


2022, 
2023. 


PROCEDURE IN CRIMINAL ACTIONS. 


CHAPTER X.—VENUE OF CRIMINAL ACTIONS. 


Criminal actions, where commenced. 

Jurisdiction when offense commit- 
ted in two or more counties. 

Offenses committed on county 
boundaries. 

Venue of stolen property taken into 
another county. 

Jurisdiction of homicide in 


either 
county, when. 


2017. 


2018. 


2019. 


2020. 
2021. 


Venue of action against accessory 
after the fact. 


Change of venue, proceedings to 
obtain. 


Discretion of court Duty of clerk. 
Change upon consent of parties. 


Recognizance of defendant and wit- 
nesses on change. 


CHAPTER XI—FORMS OF CRIMINAL ACTIONS. 


Pleadings—Forms abolished. 


The charge must be by informe- 


tion or indictment. 


2024. 


All prosecutions may be by infor- 
mation. 


CHAPTER XII.—INDICTMENTS AND PROCEEDINGS BY INFORMATION. 


2025. 
2026. 
2027. 
2028. 


2029. 
2030. 


2031. 
2032. 


2033. 
2034. 


2042. 
2043. 
2044. 
2045. 


2046. 
2047. 


Challenge to panel of grand jurors. 

Challenge to individual grand juror. 

Venire when panel discharged. 

Discharge of juror— Panel to be 
filled. 

Oath of grand jury— Form. 

Foreman — Powers of—Clerk of 
grand jury. 

Grand jury charged by court—Ad- 
Vice to. 

Prosecuting attorney to attend, etc. 

Duties of grand jury. 

Jurors to communicate personal 
knowledge of offenses. 


CHAPTER XII.—FINDINGS AND 


Twelve jurors must concur — In- 
dorsement. 

Names of witnesses indorsed, de- 
fendant entitled to copy. 

Indictment at instance of private 
prosecutor—Costs. 

Custody and inspection of. 

Secrecy as to indictment. 

Indictment found “not a true bill,” 
filing, ete. 


2035. 
2036. 


2037. 
2038. 
2039. 


2040. 


2041. 


2048. 
2049 


2050. 


2051. 
2052. 


2053. 


Complainant not to be present, 
when. 

Malicious and frivolous prosecution 
—Costs. 

Inquiry into persons in prison, ete. 

Duty to hear evidence. 

Fact of indictment found not to be 
disclosed, when. 

Secrecy of proccedings, charge as 
to. 

Grand jury may be resummoned, 
when. | 


PRESENTMENT OF INDICTMENTS. 


Effect of finding “not a true bill.” 

Presentment defined. 

Information—Filing, 
ete. 

Verification of information. 

Commitment or recognizance of de- 
fendant held to answer. 

Duty of prosecuting attorney re- 
lating to preliminary examina- 
tions. 


indorsement, 


CHAPTER XIV.—REQUISITES OF INDICTMENTS AND INFORMATIONS. 


2054. 
2055. 


2056. 
205 7. 


2058. 


2059. 


2060. 
2061. 
2062. 
2063. 
2064. 


2065. 
2066. 


First pleading. 

Contents of indietment or informa- 
tion. 

Form of indietment. 

Indictment or information must be 
direct and certain. 

True name inserted. when. 

One crime to be charged, and in 
one form only. 

Statement as to time when offense 
committed. 

Statement as to person injured or 
intended to be. 

Animal — Description—Sufliciency. 

Construction of words and phrases. 

Words of the statute need not be 
strictly pursued. 

Requisites of indictments, ete. 

Former defects or imperfections, 
how regarded. 


2067. 


2068. 
2069. 
2070. 


2071. 
2072. 
2073. 
2074. 
2075. 


2076. 
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Presumptions of law, etc., need not 
be stated. 

Judgment, how pleaded. 

Private statute, how pleaded. 

Pleading in indictment, etc., for 
libel. 

Pleading in forgery where instru- 
ment destroyed or withheld. 

Pleadings in indictment, etc., for 
perjury. 

Against several—Conviction or ac- 
quittal against one or more. 

Pleading in indictment, cte., for 
larceny or embezzlement. 

Pleading in indictment, etc., for 
selling obscene literature. 

Ownership of property, how pleaded 
— Variance. 


2077. 


2079. 


2080. 


2081. 
2082. 


2083. 
2084. 
2085. 


2086. 


CHAPTER XVI—ARRAIGNMENT, PLEADINGS 


2093. 
2094. 


2095. 


2096. 


2097. 
2098. 


2099. 


2100. 
2101. 


2102. 


2103. 
2104, 


2105. 
2106. 
2107. 


2108. 


2109. 


2134. Trial docket. 

2135. Continuance, when granted. 

2136. Subpoena for state witnesses—Con- 
tinuance for state. 

2137. Issues to be tried by jury—Prac- 
tice as in civil cases. 

2137-1. Alternate jurors—Drawing—Quali- 

fications—Attendance. 

2138. Peremptory challenges, number al- 
lowed defendant. 

2139. Peremptory challenges allowed 
state. 

2140. Challenges to panel, when allowed. 

2141. Challenges for cause. 

2142. Conscientious scruples of juror as 
to capita] punishment. 

2143. Oath to jury, form of. : 

2144. Jury may be waived except in 
capital cases. 

2145. Personal presence of defendant 
during trial. 

2146. Trial in defendant's absence, when. 

2147. Competency of witnesses — Excep- 
tions. 

2148. Compelling attendance of witnesses 


PROCEDURE IN CRIMINAL ACTIONS. 


CHAPTER XV.—PROCEEDINGS BEFORE ARRAIGNMENT. 


Warrant of urrest to issue, when. 

Bail to be indorsed on warrant. 

Service of criminal process. 

Warrant of arrest by telegraph. 

Officer may break door, etc., to 
make arrest. 

Officer to exhibit warrant. 

Force may be used. 

Pursuit of prisoner, assistance com- 
manded. 

Taking and entering recognizance. 


Arraignment of defendant. 

Defendant may appear by counsel, 
when. 

Right to have counsel. 

Defendant to declare his true name, 

Entry of true name. 

Pleading on arraignment—Time for 
answer. 

Grounds of motion to set aside in- 
dictment. 

Grounds not allowed, when. 

Grounds of motion to set aside in- 
formation. 

Must demur or plead on denial of 
motion. 

Effect of order for resubmission. 

Order no bar to another prosecution. 

Grounds of demurrer. 

Judgment on demurrer final, when. 

Effect of failure to plead after de- 
murrer overruled. 

The three pleas of defendant. 

Pleas, how entered—Form of. 


2087. 
2088. 


2089. 
2090. 
2091. 


2092. 


2110. 
2111. 
2112. 
2113. 
2114. 
2115. 
2116. 
2118. 


2126. 
2127. 


2128. 
2129. 
2130. 


Officer may take recognizances, 
etc. 
Recognizance certified and re 


corded, effect of. 
Deposit of money in lieu of bail. 
Forfeiture of bail. 
Rights of defendant in capital 
cases. 


Rights of defendant charged with a 
elony. 


AND PROCEEDINGS THEREON. 


Plea of guilty must be put in by 
defendant. 

Substitution of plea. 

Plea of not guilty, effect of. 

Conviction or acquittal operates as 
a bar, when. 

Judgment on demurrer no bar—Ex- 
ception. 

Refusal to plead—Plea of not guilty 
to be entered. 

On charge of murder jury must be 
impaneled. 

Conviction necessary before punish- 
ment. 

Compromise of misdemeanor, when. 

Compromising criminal actions, 
when and how. 

Offenses not to be compromised ex- 
cept as herein provided. 

Restoration of stolen property — 
Duty of officer. 

Recompense for securing and keep- 
ing stolen property. 


CHAPTER XVII.—TRIALS AND VERDICTS IN CRIMINAL ACTIONS. 


—Defendant as witness—Failure 
to testify. 


2149. 
2150. 


2151. 
2152. 


2153. 
2154. 
2156. 
2158. 


2159. 


2160. 


21 61. 
2162. 


2163. 
2164. 
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Immunity of witnesses in cases of 
bribery, grafting, ete. 

Not applicable to proceedings be- 
fore committing magistrate or 
justice. | 

Confession as evidence. 

Rules of evidence same as in civil 
actions. 

Proof of marriage in adultery, 
bigamy, ete. 

Receiving stolen property—Aver- 
ments and proof necessary. 

Variance as to ownership of prop- 
erty. 

Court to decide questions of law, 
rules of practice. 

Custody of jury. 

Court may order view of place of 
crime. 

Separate trial. 

Discharging one defendant to give 
evidence—Effect of. 

Mistake in charge, defendant to be 
held, when. 

Venue may be correeted and ac- 
tion certified to proper county. 


2165. 
2166. 
2167. 


2168. 
2169. 


2170. 


2181. 
2182. 
2183. 
2184. 


2187. 
2188. 
2189. 


2190. 
2194. 


2195. 
2196. 


2197. 
2198. 


2199. 
2200. 
2201. 
2202. 
2203. 


2204. 
2205. 


2225. 
2226. 
2227. 
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Discharge of jury without preju- 
dice to further prosecution. 

When conviction or acquittal a 
bar. 

Jury may find any degree of of- 
fense. 

In other cases degree of guilt. 

Verdict as to one or more where 
several are charged. 

Reconsideration where jury mis- 
takes the laws. 


2171. 
2172. 


2173. 


2174. 
2175. 


2176. 


Rendition of verdict. 

Form of verdict — Punishment 
fixed by court. 

“Criminally insane,” defined—Men- 
tal irresponsibility. 

Insanity—How pleaded. 

Special verdict on acquittal, when 
plea of insanity interposed. 

Verdict—Findings — Discharge or 
commitment. 


CHAPTER XVITI.—NEW TRIAL AND ARREST OF JUDGMENT, 


When new trial may be granted. 

Application, how made. 

Judgment may be arrested, when. 

Judgment arrested without motion, 
when. 


Judgment on verdict. 

Judgment a lien on realty, when. 

Fines — Disposition — Penalty for 
neglect to pay over. 

Judgment pronounced, when. 

Certain criminals may be sentenced 
to reformatory. 

Indeterminate sentence to reforma- 
tory. 

Presence of defendant, when neces- 
sary. 

Warrant for defendant, when. 

Defendant to be informed of ver- 
dict. 

Bench-warrant, forfeiture of bail, 
ete. 

Commitment until 
paid. 

Execution as in civil actions for 
fines and costs. 

Recognizance to keep the peace— 
Exception. 

Proceedings upon breach of bond. 

Stay upon judgment sixty days. 

Qualification and liability of sure- 
ties. 


fine and costs 


2185. 
2186. 


CHAPTER XIX.—JUDGMENT AND THE 


2206. 


2207. 
2208. 
2209. 
2210. 
2212. 


2213. 
2214. 
2215. 


2216. 
2217. 


2218. 
2219. 


2220. 
2221. 
2222. 


2223. 
2224. 


Defendant may be recommitted 
after arrest of judgment. 


Exceptions as in civil cases. 


ENFORCEMENT THEREOF. 


Judgment of fine and costs, how en- 
forced. 

Certified transcript—Mittimus. 

Form of sentence to penitentiary. 

Fine and costs, how worked out. 

Death warrant, contents, return. 

Death penalty, how executed. 


Order to sheriff to deliver to state 
penitentiary. 

Custody and execution of con- 
demned at penitentiary. 


Record of death warrant and re- 
turn by superintendent. 


Return of warrant to clerk of court. 

Return of execution of order by 
sheriff. 

Clerk to file returns. 

Sheriff to keep prisoner pending 
issuance of warrant. 

Repeal—Exception. 

Saving clause. 

Proceedings on failure to execute 
death sentence. 

Governor may grant pardons, ete. 

Final record shall contain what. 


CHAPTER XX.—COSTS IN CRIMINAL CASES. 


Costs—How taxed where complaint 
unfounded or malicious. 
Enforcing costs against complain- 

ant. 
Jury fee to be taxed to defendant, 
when. 


2228. 
2229. 


2230. 


Cost bills, how made and certified. 

áe of amount stated in cost 
ill. 

Costs and other moneys collected 
belong to county. 


CHAPTER XXI.—FORFEITURE OF RECOGNIZANCES IN CRIMINAL ACTIONS. 


2231. 
2232. 
2233. 


Forfeiture of recognizance—Judg- 
ment—Execaution. 

Stay of execution on forfeited re- 
cognizance. 

Judgment vacated on defendant’s 
production, when. 


2234. 
2235. 
2230. 
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Recognizances before magistrate— 
Forfeiture—Action. 

Action on recognizance not to be 
barred, ete. 

Costs, liability for—How taxed and 
paid. 
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CHAPTER XXIT.—SEARCH-WARRANTS. 


2237. When issued. 2240. Execution of warrant, custody and 
2338. Additional grounds for issuing war- disposition of property. 

rant. 2240-1. Search-warrant necessary. 
2239. To whom directed—Contents of. 2240-2. Penalty for search without warrant. 


CHAPTER XXIIT.—PROCEEDINGS RELATING TO FUGITIVES FROM JUSTICE. 


2241. Governor’s agent to demand fugi- 2244. Examination by court or magistrate. 
tive Proceedings. 2245. Discharge, when. 
2242. Demand on governor— Proceedings. 2246. Complainant liable for costs, when. 


2243. Warrant for fugitive—Issuance of. 


CHAPTER XXIV.—REWARDS FOR THE APPREHENSION OF FUGITIVES. 
9247. Standing rewards by governor for 2250. Payment of rewards offered by com- 


certain offenses. missioners. 
2248. Auditor to draw warrant. 2251. 1 claims for, how deter- 
O è ° (I. 
* 9 A / é 2252. Validation of county warrants for 
° rewards, 
CHAPTER I. 


PRACTICE IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 


§ 1925. Justice to Issue Warrant of Arrest, When. 


Any justice shall, on complaint on oath in writing before him charg- 
ing any person with the commission of any crime or misdemeanor of 
which he has jurisdiction, issue a warrant for the arrest of such person, 
and cause him to be brought forthwith before him for trial. [L. 54, 
p. 260, §172; Cd. 81, § 1888; 2 H. C., § 1559. 

See supra, § 46, jurisdiction in criminal cases. 


Cited in 101 Wash. 154. A superior court judge, sitting as a 


Summary Trial and Conviction—Rights Committing magistrate, has no authority, 
of Accused: See Remington’s Digest, over objection, to inquire into a charge 
Crim. Law, §60; State v. White, 8 of gross misdemeanor in view of this 
Wash. 230, 35 Pac. 1100; State ex rel. chapter, giving justices exclusive juris- 


Belt v. Kennan, 25 Wash. 621, 66 Pac. diction: State ex rel. Murphy v. Taylor, 
62. 101 Wash. 148, 172 Pac. 217. 


§ 1926. Offense Committed in View of Justice, Proceedings. 


When any offense is committed in view of any justice, he may, by 
verbal direction to any constable, or if no constable is present. to 
any citizen, cause such constable or citizen to arrest such offender, 
and keep him in custody for the space of one hour, unless such of- 
fender shall sooner be taken from such custody by virtue of a warrant 
issued on complaint on oath. But such person so arrested shall not be 
confined in jail nor put upon any trial until arrested by virtue of 
such warrant. And on the return of any warrant issued by him, it 
shall be the duty of the justice to docket the cause, and unless continu- 
ance be granted forthwith to hear and determine the cause, and either 
acquit, convict and punish, or hold to bail the offender, if the offense 
be bailable, and prove to be one which should be tried in the superior 
court, or in default of bail, commit him to Jail, as the facts and law 
may justify. [L. 54, p. 260,§§173, 174; Cd. 81, 8 1889; 2 H. C, 
§ 1560. | 

Cited in 23 Wash. 88; 101 Wash. 154. 
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CHAP. III PRACTICE IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 1981 


§ 1927. Either Side may Demand Jury. 

In all trials for offenses within the jurisdiction of a justice of the 
peace, the defendant or the state may demand a jury, which shall con- 
sist of six or a less number, agreed [upon] by the state and accused, 
to be impaneled and sworn as in civil cases, or the trial may be by the 
justice. When the complaint is for a crime or misdemeanor in the ex- 
elusive jurisdiction of the superior court, the justice hears the case 
as a committing magistrate, and no jury shall be allowed. [L. 54, p. 260, 
§ 174; L. 73, p. 382,§ 188; L. 75, p. 51,§2; Cd. 81, 8 1890; L. ’91, 
p. 18, §1; 2 H. C., § 1561.) 

Right to jury trial, see Const., Art. I, § 21, and notes. 
Cited in 40 Wash. 405; 101 Wash. 154. 


§ 1928. Proceedings on Verdict of Guilty. 

Such justice or jury, if they find the prisoner guilty, shall assess 
his punishment; or if, in their opinion, the punishment they are au- 
thorized to assess is not adequate to the offense, they may so find, and 
in such case the justice shall order such defendant to enter [into] 
recognizance to appear in the superior court of the county, and shall 
also recognize the witnesses, and proceed as in proceedings by a com- 
mitting magistrate. [Cf. L. 54, p. 260,§174; Cd. ’81,§1891; L. 91, 
p. 18, 8 2; 2 H. C., § 1562.] 

See infra, § 1957, recognizance to appear before superior court. 
Cited in 27 Wash. 687; 101 Wash. 155. State v. White, 8 Wash. 230, 35 Pac. 


Judgment, Sentence and Record: See 1100; Casey, In re, 27 Wash. 686, 68 
Remington’s Digest, Crim. Law, §60-1; Pac. 185. 


§ 1929. Plea of Guilty. 
The defendant may plead guilty to any offense charged. [L. 54, 
p. 260, §174; Cd. 81, § 1892; 2 H. C., S 1563.] 
Cited in 112 Wash. 203. 


§ 1930. Justice to Summon Witnesses. 

In all cases arising under this chapter, if the offense charged involve 
injury to a particular person who is within the county, it shall be the 
duty of the justice of the peace to summon the injured person, and all 
others whose testimony may be deemed material, as witnesses at the trial. 
and to enforce their attendance by attachment if necessary. [Cf. L. 54, 
p. 260, § 174; Cd. 81. § 1894; L. 91, p. 18, §3; 2 H. C., § 1564.) 

Cited in 112 Wash. 203. 


There can be no plea of former ply with this section: ‘State v. Collins, 
jeopardy, where the justice did not com- 112 Wash. 201, 191 Pac. 831. 


§ 1931. Judgment not to be Given Without Evidence. 


No justice shall assess a fine, or enter a judgment thereon, until a 
witness or witnesses have been examined to state the circumstances of 
the transaction. [Cf. L. 54, p. 260, §174; Cd. 81, § 1893; L. 91, 
p. 19, 8 4; 2 H. C., § 1565. 

Cited in 112 Wash. 203. 
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§ 1932. Continuance to be Granted, How—Costs, ete. 


Continuance may be granted, either on application of the defendant 
or the prosecuting witness, under the same rules as in civil cases; the 
cost of such continuance shall abide the event of the prosecution in all 
cases, and the justice shall recognize the defendant and the witnesses 
to appear from time to time, in the same manner as is provided in 
other criminal examinations before him. [Cf. L. 54, p. 261, §176; 
Cd. 81, § 1895; L. 791, p. 19, 85; 2 H. C., § 1566. 

See infra, 5 1955, recognizance of defendant and witnesses. 


§ 1933. Judgment, How Rendered and Satisfied. 


In all cases of conviction, unless otherwise provided in this chapter, 
the justice shall enter judgment for the fine and costs against the de- 
fendant, and may commit him to jail, to be placed at hard labor until the 
judgment is satisfied, or the payment thereof be secured as provided 
by section 1934, and further proceedings therein shall be had as in like 
cases in the superior court; but the defendant shall not be imprisoned 
for a longer aggregate time than one day for every three dollars of the 
fine and costs; and a defendant who has been committed shall be dis- 
charged at any time upon the payment of such part of the fine and 
costs as remains unpaid after deducting from the whole amount any pre- 
vious payment, and three dollars for every day he has been imprisoned 
upon the commitment. [Cf. L. 54, p. 261, § 176; Cd. 81, § 1896; L. 91, 
p. 19, 86; 2 H. C., 8 1567. 


§ 1934. Stay of Execution, Manner of Procuring. 


Every defendant may stay the execution for the fine and costs for 
thirty days by procuring sufficient sureties, to be approved by the 
justice, to enter into recognizance before him for the payment of the fine 
and costs; the entry of such recognizance shall be made on the docket 
of the justice, and signed by the sureties, and shall have the same effect 
as a judgment, and if the same be not paid in thirty days, the justice 
shall proceed as in like cases in the superior court. [L. 54, p. 261, § 176; 
Cd. 81, § 1897; 2 H. C., § 1568.] 


CHAPTER II. 
FORMS IN CRIMINAL ACTIONS IN JUSTICES COURT. 


§ 1935. Forms in Criminal Actions—Equivalents Authorized. 


The following or equivalent forms may be used by Justices of the 
peace in criminal proceedings under this act :— 


FORM OF A WARRANT, 
The State of Washington, l a 

County of ' 
To the Sheriff or any Constable of said County. 


Whereas, A B has this day complained in writing under oath to the 
undersigned, one of the justices of the peace in and for said county, 
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that on the day of ——, 18—, at , in said county (here insert 
the substance of the complaint, whatever it may be),—therefore, in 
the name of the state of Washington, you are commanded forthwith to 
apprehend the said C D, and bring him before me, to be dealt with 
according to law. | 
Given under my hand this —— day of ——, 18—. 
J P, Justice of the Peace. 


FORM OF A SEARCH-WARRANT, 


The State of Washington, 
County of ——. 
To the Sheriff or any Constable of said County. 

Whereas, A B has this day made complaint on oath to the under- 
signed, one of the justices of the peace in and for said county, that 
the following goods and chattels, to wit (here describe them), the 
property of the said A B, have been within days past, or were on the 
—— day of , by some person or persons unknown, stolen, taken, 
and carried away out of the possession of the said A B, in the county 
aforesaid; and also, that the said A B verily believes that the said goods 
or a part thereof are concealed in or about the house of C D, in said 
county (describe the premises to be searched) ,—therefore, in the name of 
the state of Washington, you are commanded that, with the necessary 
and proper assistance, you enter into the said house (describe the prem- 
ises to be searched), and then diligently search for the said goods and 
chattels; and if the same or any part thereof be found on such search, 
bring the same, and also the same [said] C D, forthwith before me, to 
be disposed of according to law. 

Given under my hand this —— day of ——, 18—. 

J P, Justice of the Peace. 


FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL FIND THAT HE 
HAS NOT JURISDICTION IN THE CASE. 


The State of Washington, 
County of l 
To any Constable and the Keeper of the Jail of said County. 

Whereas, C D, of , etc., has been brought this day before the 
undersigned, one of the justices of the peace in and for said county, 
charged, on the oath of A B, with having, on the day of i 
18—, in said county, committed the offense of (here state the offense 
charged in the warrant), and in the progress of the trial of said charge, 
it appearing to the said justice that the said C D has been guilty of the 
offense of (here state the new offense found on the trial), committed 
at the time and place aforesaid; and whereas the said C D has failed 
to give bail in the sum of dollars, for his appearance to answer 
at the next session of the superior court, as required by me,—therefore, 
in the name of the state of Washington, etc. (as in the last form), to 
receive the said C D into your custody in the said jail, and him there 
safely keep until he be discharged by due course of law. 

Given under my hand this day of . 18—. 

J P, Justice of the Peace. 
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FORM OF WARRANT TO KEEP THE PEACE. 


The State of Washington, 
88. 
County of 


To the Sheriff or any Constable of said County. 

Whereas, A B has this day complained in writing under oath to the 
undersigned, one of the justices of the peace in and for said county, 
that he has just cause to fear and does fear C D, late of the said 
county, will (here state the threatened injury or violence, as sworn to),— 
therefore, in the name of the state of Washington, you are commanded 
to apprehend the said C D, and bring him forthwith before me, to show 
cause why he should not give surety to keep the peace and be of good 
behavior towards all people of this state, and the said A B especially, 
and further to be dealt with according to law. 


Given under my hand this day of ——, 18—. | 
J P, Justice of the Peace. 


FORM OF COMMITMENT UPON SENTENCE. 


The State of Washington, 
88. 
County of 


To any Constable and the Keeper of the County Jail of said County. 

Whereas, at the justice’s court held at my office in said county for 
the trial of C D, for the offense hereinafter stated, the said C D was 
convicted of having on the day of , 18—, in said county, com- 
mitted (here state the offense), and upon conviction the said court did 
adjudge and determine that the said C D should be imprisoned in the 
county jail of said county, for days, therefore. you, the said con- 
stable, are commanded, in the name of the state of Washington, forthwith 
to convey and deliver the said C D to the said keeper; and you, the 
said keeper, are hereby commanded to receive the said C D into your 
custody in said jail and him there safely keep until the expiration of said 
days, or until he shall thence be discharged by due course of law. 
Dated this day of , 18—. 


J P, Justice of the Peace. 


FORM OF CERTIFICATE OF CONVICTION, 


The State of Washington, m 
County of : l 

At a justice’s court held at my office in said county before me, one of 
the justices of the peace in and for said county, for the trial of C D. 
for the offense hereinafter stated, the said C D was convicted of having 
on the day of „ 18—. in said county committed (here insert 
the offense), and upon conviction. the said court did adjudge and de- 
termine that the said C D should pay a fine of dollars (or be im- 
prisoned, as the case may be), and the said fine has been paid to me. 


Given under my hand this day of 18—. 
JT, Justice of the Peace. 
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The State of Washington, 
7 88. 
County of 


To the Sheriff or any Constable of said County. 

Whereas, at a justice's court held at my office in said county for the 
trial of C D for the offense hereinafter stated, the said C D was con- 
victed of having on the day of , 18—, in said county committed 
(here state the offense), and upon conviction the said court did adjudge 
and determine that the said C D should pay a fine of dollars, and 
— dollars costs; and whereas, the said fine and costs have not been 
paid, —these are, therefore, in the name of the state of Washington, 
to command you to levy on the goods and chattels, etc. (as in execution 
in civil cases). 

[Cf. L. 54, p. 262, § 181; L. 60, p. 281, § 181; Cd. 81, § 1902; L. ’91, 
p. 19, §7; 2 H. C., § 1569. } 
Cited in 30 Wash. 615. the officer to arrest defendant for de- 


Preliminary Warrant.—Under this sec- facing a building, described as the prop- 
tion and sections 1939 and 1949, infra, erty of B. “and divers other persons,” 
which require only the substance of the further reciting that it was not the prop- 
complaint to be recited in a warrant of erty of the defendant: State v. Yourex, 
arrest for misdemeanor, a warrant is 30 Wash. 611, 71 Pac. 203. 


not void on its face when it authorizes 


CHAPTER III. 
PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME. 


§ 1986. Power to Preserve Peace. 

Justices of the peace shall have power to cause all laws made for 
the preservation of the public peace to be kept; and in the execution 
of that power may require persons to give security to keep the peace, 
or for their good behavior, or both, in the manner herein provided. 
[L. 54, p. 104, §11; Cd. 81, § 1903; 2 H. P. C., § 26.] 


Cited in 23 Wash. 86. 


§ 1937. Duty of Justice When Complaint Made. 

Whenever complaint shall be made to any such magistrate that any 
person has threatened to commit an offense against the property or 
person of another, the magistrate shall examine the complaint, and any 
witness who may be produced on oath, and reduce such complaint to 
writing, and the same shall be subscribed by the complainant. [L. 54, 
p. 104, § 12; Cd. 81, § 1904; 2 H. C., § 1570.] 


Cited in 16 Wash. 353. 


§ 1938. Examination of Witnesses—Transcript of Testimony. 

It shall be the duty of every magistrate examining a person charged 
with an offense, or with an intention to commit an offense, to examine 
all the witnesses. he shall deem material, and reduce their testimony 
to writing, a copy of which, whether the accused is discharged, com- 
mitted, or held to bail, or shall take an appeal, he shall transmit to the 
clerk of the court having jurisdiction of the offense. [Cf. Cd. 81, § 1905; 


L. 91, p. 22, §8; 2 H. C., §1571.] 


Rem. Wash. Code, Vol. I—68 993 
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§ 1939. Magistrate to Issue Warrant, When. 

If, upon the examination, it shall appear that there is just cause to 
fear that such offense may be committed, the magistrate shall issue 
a warrant, under his hand, reciting the substance of the complaint, and 
requiring the officer to whom it may be directed forthwith to apprehend 
the person complained of and bring him before such magistrate, or 
some other magistrate or court having jurisdiction of the cause. IL. 54, 
p. 104, §13; Cd. 81, § 1906; 2 H. C., § 1572. 

See supra, § 50, definition of magistrate. 
Cited in 30 Wash. 615. 


§ 1940. Recognizance in Cases of Apprehended Danger. 


The magistrate before whom any person is brought upon charge of 
having made threats as aforesaid shall, as soon as may be, hear and 
examine the complaint; and if it shall appear that there is just cause 
to fear that any such offense will be committed by the party complained 
of, he shall be required to enter into recognizance, with sufficient 
sureties, in such sum as the magistrate shall direct, towards all the 
people of the state, and especially towards the person requiring such 
security, for such term as the magistrate shall order, not exceeding 
one year, but he shall not be ordered to recognizance for his appearance 
at the superior court unless he is charged with some offense for which 
he ought to be held to answer at said court. [L. 54, p. 104, § 14; Cd. 81, 
$ 1907; 2 H. C., 8 1573. 


See infra, § 1946, recognizance without process. 
See infra, § 2202, recognizance after conviction. 


§ 1941. Commitment of Defendant to Jail, When. 


If the person so ordered to recognize shall fail to enter into such 
recognizance, the magistrate shall commit him to the county jail during 
the period for which he was required to give security, or until he shall 
so recognize, stating in the warrant the cause of commitment, with the 
sum and time for which security was required. [L. 54, p. 104, § 15; 
Cd. ’81, § 1908; 2 H. C., § 1574. ] 


§ 1942. Magistrate to Discharge, When Costs. 

If, upon examination, it shall appear that there is not just cause to 
fear that any such offense will be committed by the party complained 
of, he shall be forthwith discharged; and if the magistrate shall deem 
the complaint unfounded, frivolous, or malicious, he may order the com- 
plainant to pay the costs of prosecution, who shall thereupon be an- 
swerable to the magistrate and the officer for their fees, as for his own 
debt. [L. 54, p. 104, § 16; Cd. ’81, § 1909; 2 H. C., § 1575.] 


See infra, § 1954, taxing costs to complainant. 
See infra, § 2225, where complaint unfounded, costs, how taxed. 


Cited in 8 Wash. 450; 70 Wash. 644. juries: Town of IIwaco v. Miller, 8 
The provisions authorizing the taxing Wash. 449, 36 Pac. 269. See Permstick, 
of costs to complaining witnesses apply In re, 3 Wash. 672, 29 Pac, 350, 28 Am. 
only to examinations before magistrates, St. Rep. 80. 
and complaints submitted to grand 
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§ 1943. Costs—How Payment Enforced, etc. 

When no order respecting the costs is made by the magistrate, they 
shall be allowed and paid in the same manner as costs before justices 
in criminal prosecutions; but in all cases where a person is required 
to give security for the peace, or for his good behavior, the magistrate 
may further order that the costs of prosecution, or any part thereof, 
shall be paid by such person, who shall stand committed until such costs 
are paid, or he is otherwise legally discharged. [L. 54, p. 105, §17; 


Cd. 81, § 1910; 2 H. C., 8 1576. 
not prevent the judgment from being a 


Cited in 23 Wash. 87. k , 
The provision that a defendant who is lien, nor the issuance of execution for 
bound over to keep the peace snall stand such costs: Clallam County v. Hal, 23 
committed until the costs are paid, does Wash. 85, 62 Pac. 443. 


§ 1944. Defendant Discharged on Giving Security. 

Any person committed for not finding sureties or refusing to recog- 
nize as required by the magistrate may be discharged by any judge 
or justice of the peace, on giving such security as was required. [L. 54, 


p. 105, § 22; Cd. 81, §1915; 2 H. C., § 1577.] 


§ 1945. Recognizances to be Transmitted and Filed. 

Every recognizance taken pursuant to the foregoing provisions 
shall be transmitted to the superior court for the county within ten days, 
and shall be there filed on record by the clerk. [Cf. L. 54, p. 105, 
§ 23; Cd. ’81, § 1916; L. 91, p. 22, §9; 2 H. C., 8 1578.] 


§ 1946. Recognizances Without Process, When. 

Every person who shall, in the presence of any magistrate, or be- 
fore any judge of a court of record, make an affray, or threaten to kill 
or beat another, or to commit any violence or outrage against his person 
or property, and every person who, in the presence of such judge or 
magistrate, shall contend with hot and angry words to the disturbance 
of the peace, may be ordered, without process or other proof, to recog- 
nize for keeping the peace or being of good behavior for a term not 
exceeding three months, and in case of refusal, may be committed as 
before directed. [Cf. L. 54, p. 105, § 24; Cd. 81, §1917; L. 91, p. 22, 


§10; 2 H. C., § 1579.] 


§ 1947. Portion of Penalty Remitted, When. 

Whenever, upon a suit brought on any such recognizance,. the 
penalty thereof shall be adjudged forfeited, the court may remit such 
portion of the penalty, on the petition of any defendant, as the cir- 
cumstances of the case shall render just and reasonable. [L. 54, p. 106, 
§ 25; Cd. '81, § 1918; 2 H. C., § 1580. ] 


§ 1948. Surety may Surrender Principal, When—Effect of. 

Any surety in recognizance to keep the peace or for good behavior, 
or both, shall have the same authority and right to take and surrender 
his principal as if he had been bail for him in a civil cause, and upon 
such surrender shall be discharged and exempt from all liability for 
any act of the principal, subsequent to such surrender, which would 
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1949 


be a breach of the condition of the recognizance; and the person so 
surrendered may recognize anew, with sufficient sureties, before any 
justice of the peace, for the residue of the term, and thereupon shall be 
discharged. [L. 54, p. 106, §26; Cd. 81, § 1919; 2 H. C., § 1581.] 


Cited in 23 Wash. 86. 


CHAPTER IV. 
EXAMINATION OF PERSONS CHARGED WITH CRIME BEFORE MAGISTRATES. 


§ 1949. Examination of Offenses Before Magistrate. 


Upon complaint being made to any justice of the peace, or judge 
of the superior court, that a criminal offense has been committed, he 
shall examine on oath the complainant, and any witness provided by 
him, and shall reduce the complaint to writing, and shall cause the same 
to be subscribed by the complainant; and if it shall appear that any 
offense has been committed of which the superior court has exclusive 
Jurisdiction, the magistrate shall issue a warrant reciting the substance 
of the accusation, and requiring the officer to whom it shall be directed 
forthwith to take the person accused and bring him before the person 
issuing the warrant, unless he shall be absent or unable to attend thereto, 
then before some other magistrate of the county, to be dealt with accord- 
ing to law, and in the same warrant may require the officer to summon 
such witnesses as shall be therein named, to appear and give evidence 
on the examination. [L. 54, p. 106, §27; Cd. 81, § 1921; 2 II. C., 
§ 1582. | 


Cited in 30 Wash. 615; 43 Wash. 19, 20; 


A superior judge, sitting as a com- 
101 Wash. 155. 


mitting magistrate has no authority to 


See notes to § 1925, supra. 


Preliminary Complaint: See Reming- 
ton’s Digest, Crim. Law, §§ 57, 58; State 
v. Newton, 29 Wash. 373, 70 Pac. 31; 
State ex rel. Romano v. Yakey, 43 Wash. 
15, 85 Pac. 990, 9 Ann. Cas. 1071. Per- 
sons Who may Make: State ex rel. 
Romano v. Yakey, 43 Wash. 15, 85 Pas. 
990, 9 Ann. Cas. 1071. 


inquire into a gross misdemeanor charge 
under this chapter: State ex rel. Murphy 
v. Taylor, 101 Wash. 148, 172 Pac. 217. 
Right of public prosceutor to have 
preliminary examination before 
magistrate dismissed. L R. A. 
1918C, 209. 
Right of justice of peace to sit as 
magistrate on Sunday. Ann Cas. 
1916B, 15. 


§ 1950. Officer may Pursue and Retake Prisoner. 


If any person against whom a warrant may be issued for an alleged 
offense committed in any county shall, either before or after the issuing 
of such warrant, escape from or be out of the county. the sheriff or 
other officer to whom such warrant may be directed may pursue and 
apprehend the party charged in any county in this state, and for that 
purpose may command aid and exercise the same authority as in his own 
county. [L. 754, p. 107, § 28; Cd. 81, § 1922; 2 II. C., S 1583. ] 


§ 1951. Recognizance With or Without Examination. 


The magistrate before whom such accused person shall be brought, 
when the offense is bailable, may, at the request of such person, with or 
without examination, allow him to enter into recognizance, with sufficient 
sureties, to be approved by the magistrate, conditioned for his appear- 
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ance in the superior court having jurisdiction of the offense. [Cf. L. 54, 
p. 107,829; Cd. 81, §S 1923; L. 91, p. 22,§11; 2 H. C., § 1584.] 
Cited in 107 Wash. 693, 


§ 1952, Hearing and Adjournment—Bail. 

If the defendant shall not enter into recognizance with sureties, 
the magistrate shall proceed to hear and examine the complaint, and 
may adjourn the examination from time to time, not exceeding in all 
ten days from the time such defendant shall have been brought before 
him, and in case of such adjournment the magistrate may, if the offense 
be bailable, take a recognizance, with sufficient sureties for the ap- 
pearance of the defendant at such further examination; and if he fail 
to enter into such recognizance, he shall be ordered into custody until 
the time appointed for such examination. [L. 54, p. 107, §30; Cd. 81, 


§ 1924; 2 H. C., 8 1585.] 


§ 1953. Testimony, How Taken. 

The testimony of the witness examined shall be reduced to writing by 
the magistrate, or under his direction, when he shall think it necessary, 
and shall be signed by the witness. [L. 54, p. 109, § 40; Cd. ’81, § 1933; 


2 H. C., 8 1586. 


§ 1954. Defendant Entitled to Discharge, When — Costs. 

If it should appear, upon the whole examination, that no offense 
has been committed, or that there is not probable cause for charging the 
defendant with an offense, he shall be discharged; and if in the opinion 
of the magistrate the complaint was malicious or without probable cause, 
and there was no reasonable ground therefor, the costs shall be taxed 
against the party making the complaint. [L. 54, p. 107, §31; Cd. ’81, 
§ 1925; 2 H. C., § 1588. ] 


See supra, § 1942, taxing costs to complaining witness. 
See infra, § 2225, costs, how taxed when complaint unfounded. 


Cited in 8 Wash. 450; 19 Wash. 348; a county for costs in juvenile court pro- 
70 Wash. 644. ceedings: Pierce County v. Magnuson, 70 


Judgment cannot be awarded against Wash. 639, 127 Pac. 302. 


§ 1955. Defendant Recognized to Appear Before Justice, When. 


If it shall appear that an offense has been committed of which a 
justice of the peace has Jurisdiction, and one which would be sufficiently 
punished by a fine not exceeding one hundred dollars, if the magistrate 
having the complaint is a justice of the peace, he shall cause the com- 
plaint to be ordered [altered], and proceed as in like cases before a 
justice of the peace; or if any other magistrate, he shall certify the 
papers, with a statement of the offense appearing to be proved, to the 
nearest justice of the péace, and shall. by order, require the defendant 
and the witnesses to enter into recognizances, with sufficient sureties, 
to be approved by the magistrate, for their appearance before such 
justice at the time and place stated in the order; and such Justice shall 
proceed to the trial of the action as if originally commenced before him. 
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Cf. L. 54, p. 107, 8 32; Cd. 81, 8 1926; L. 91, p. 23, 5 12; 2 H. C., 
§ 1589. 

See supra, § 1928, proceedings on verdict. 

Cited in 101 Wash. 155. 


§ 1956. Bail to Justify, When Required. 


Bail shall, when required, justify as in civil cases. [L. 54, p. 129, 
§ 178; Cd. 81, § 1169; 2 H. C., § 1590.] 


See supra, § 765, qualifications of bail. 


§ 1957. Defendant to be Discharged on Bail, When. 


If it appear that a bailable offense has been committed, the mag- 

istrate shall order the defendant to enter into recognizance, with suff- 
cient sureties, for his appearance in the superior court, to answer the 
charge, and if he shall not do so, or the offense be not bailable, he shall 
commit him to jail. The justice of the peace who committed the person, 
or the judge of the superior court to which the party is held to answer, 
may admit to bail in the amount required, and approve the sureties. 
The recognizance shall be conditioned in effect that the defendant will 
appear in the superior court to answer said charge whenever the same 
shall be prosecuted, and at all times, until discharged according to law, 
render himself amenable to the orders and process of the superior court, 
and if convicted, render himself in execution of the judgment. [Cf. L. 54, 
p. 108, §§ 33, 34; Cd. 81, § 1927; L. ’91, p. 23, § 13; 2 H. C., § 1591. ] 

Sce supra, § 1928, order for recognizance in lieu of verdict. 

See infra, § 2052, appearance to answer information or indictment. 


See infra, § 2053, duty of prosecuting attorney in case3 of preliminary examination. 
See infra, § 2088, recognizanco certified and recorded, effect of. 


§ 195714. Money Deposit in Lieu of Bond. 


Justices of the peace or committing magistrates may accept money 
as bail from persons charged with bailable offenses, and for the ap- 
pearance of witnesses in all cases provided by law for the recognizance 
of witnesses. The amount of such bail or recognizance in each case 
shall be determined by the court in its discretion, and may from time 
to time be increased or decreased as circumstances may justify. The 
money to be received and accounted for in the same manner as provided 
by law for the superior courts. [L. 19, p. 153, § 1.] i 


Cited in 107 Wash. 694. lieu of bail has no retroactive effect: 


This action authorizing justices and Kellogg v. Witte, 107 Wash. 691, 182 
committing magistrates to accept cash in Pac. 575. 


§ 1958. Magistrates may Associate Other Magistrates. 


Any magistrate to whom complaint is made, or before whom any 
defendant is brought, may associate with himself one or more magistrates 
of the same county, and they may, together, execute the powers and 
duties before mentioned; but no fees shall be taxed for such associates. 
[L. 54, p. 108, §35; Cd. 81, § 1928; 2 H. C., § 1592.] 
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§ 1959. Witnesses to be Recognized, When. 


Where the person arrested is held to bail or committed to jail or 
forfeits his recognizance, the magistrate shall recognize the witnesses 
for the prosecution to be and appear in the superior court to which 
the party is recognized, bailed, or committed, whenever their attendance 
shall be required. [Cf. L. 54, p. 108, § 36; Cd. '81, 8 1929; L. '91, p. 23, 
§ 14; 2 H. C., § 1593. ] 

§ 1960. Witnesses to Recognize With Sureties, When. 

If the magistrate shall be satisfied that there is good cause to be- 
lieve that any such witness will not perform the condition of his recog- 
nizance unless other security be given, such magistrate may order the 
witness to enter into recognizance with such sureties as may be deemed 
necessary for his appearance at court. [L. 54, p. 108, §37; Cd. ’81, 


§ 1930; 2 H. C., § 1594.) 
§ 1961. Recognizance of Minor or Married Woman. 


When any married woman or minor is a material witness, any other 
person may be allowed to recognize for the appearance of such witness, 
or the magistrate may, in his discretion, take the recognizance of such 
married woman or minor in a sum not excecding fifty dollars, which 
shall be valid and binding in law, notwithstanding the disability of 
coverture or minority. [L. 54, p. 108, §38; Cd. ’81, § 1931; 2 H. C., 


§ 1595. ] 
§ 1962. Commitment of Witnesses on Default of Bond—Depositions. 

All witnesses required to recognize with or without sureties shall, if 
they refuse, be committed to the county jail by the magistrate, there 
to remain until they comply with such orders or be otherwise discharged 
according to law. Provided, that when the magistrate is satisfied that 
any witness required to recognize with sureties is unable to comply 
with such orders, he shall immediately take the deposition of such witness 
and discharge him from custody upon his own recognizance. The tes- 
timonyv of the witness shall be reduced to writing by the justice or some 
competent person under his direction, and he shall take only the exact 
words of the witness; the deposition, except the cross-examinations, shall 
be in the narrative form, and upon the cross-examination the questions 
and answers shall be taken in full. The defendant must be present in 
person when the deposition is taken, and shall have an opportunity to 
Toss- examine the witnesses; he may make any objections to the ad- 
nission of any part of the testimony, and all objections shall be noted 
„ the justice; but the justice shall not decide as to the admissibility 
f the evidence, but shall take all the testimony offered by the witness. 
he deposition must be carefully read to the witness, and any corrections 
e may desire to make thereto shall be made in presence of the defendant, 
- adding the same to the deposition as first taken; it must be signed 
r the witness, certified by the justice, and transmitted to the clerk of the 
perior court, in the same manner as depositions in civil actions. And 

the witness is not present when required to testify in the case, either 
fore the grand jury or upon the trial in the superior court, the dep- 
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osition shall be submitted to the judge of such superior court, upon the 
-= objections noted by the justice, and such judge shall suppress so much of 
said deposition as he shall find to be inadmissible, and the remainder 
of the deposition may be read as evidence in the case, either before 
the grand jury or upon the trial in the court. [Cf. L. 54, p. 108, § 39; 
L. 77, p. 203, §8; Cd. 81, § 1932; L. ’91, p. 24, §15; 2 H. C., § 1596.] 


See Const., Art. I, § 22, right to meet witnesses face to face. 


§ 1963. Magistrate to Make Return—Penalty. 


It shall be the duty of all magistrates within this state, before whom 
any person or persons shall be committed or held to bail to answer to 
[for] any crime, to return their proceedings, duly certified, including 
a copy of all recognizances taken by them, to the clerk of the superior 
court within ten days after the final hearing and commitment, or hold- 
ing to bail, as aforesaid; and any justice of the peace who shall fail 
or neglect to make such return shall not be entitled to receive any 
fees or costs in such case. [Cf. L. 54, p. 109, §41; Cd. 781, § 1934; 
L. 91, p. 25, §16; 2 H. C., § 1597.) 


§ 1964. Offense may be Compromised, When. 


When any person shall be committed to prison, or shall be under 
examination or recognizance to answer any charge for a misdemeanor 
for which the party injured may have a remedy by civil action, except 
where the offense was committed upon a sheriff or other officer, justice, 
or violently or with intent to commit a felony, if the party injured 
shall appear before the magistrate who made the commitment or took 
the recognizance or is conducting the examination, and acknowledge 
in writing that he has received satisfaction for the injury, the mag- 
istrate may, in his discretion, on payment of all costs which may have 
accrued, discharge the recognizance or supersede the commitment by an 
order under his hand, and may also discharge all recognizance and 
supersede the commitment of all witnesses in the case. [L. 54, p. 109, 
§ 42: Cd. 81. § 1935; 2 H. C., § 1598.) 


See infra, §§ 2126-2128, compromising offenses. 


§ 1965. Action on Forfeiture of Recognizance. 


When any person under recognizance in any criminal prosecution, 
either to appear and answer before a justice, or to testify im any court, 
shall fail to perform the condition of any recognizance, his default shall 
be recorded; and it shall be the duty of the prosecuting attorney to 
proceed at once, by action against the person bound by recognizance, 
or such of them as he may elect. [L. 54, p. 109, §43; Cd. ’81, 31936; 
2 H. C., 8 1099. ] 


See infra, § 2234 et seq., action on forfeited recognizance. 


§ 1966. Abstract of Costs to be Forwarded With Papers. 


In all cases where any magistrate shall order a defendant to recoge- 
nize for his appearance before a justice of the peace or the superior 
eourt, he shall forward with the papers in the case an abstract of 
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the costs that have accrued in the case, and such costs shall be subject 
to the final determination of the case. [L. 54, p. 109, § 44; Cd. 81, 
$1937; 2 H. C., § 1600. ] 


CHAPTER V. 
PROCEEDINGS AGAINST VAGRANTS, 


§ 1967. Vagrancy, Defined. 


The following persons are vagrants: All persons who tell fortunes, 
or who keep houses where lost and stolen goods may be found; all 
common prostitutes, and keepers of bawdy-houses or houses for the 
resort of prostitutes; all habitual drunkards, gamesters, or other dis- 
orderly persons; all persons wandering about and having no visible 
calling or business to maintain themselves; all persons going about as 
collectors of alms for charitable institutions under any false or fraud- 
ulent pretense; all persons playing or betting in any street, or public 
or open place, at or with any table or instrument of gaming at any 
game or pretended game of chance. [L. 75, p. 89, §1; Cd. 81, S 1271; 
2 H. C., § 1608. ] 

This section is repealed (see § 2304, infra); but is retained for the reference in the 
next section, which may still be in force. See § 2688, infra. 

What amounts to vagrancy. 14 A. L. R. 1482. 


§ 1968. Proceedings for Examination of Vagrancy. 


Upon complaint made on oath to any justice of the peace against 
any person as being such vagrant within his local jurisdiction, as de- 
fined in the last preceding section, he shall issue a warrant for the ar- 
rest of such person, and the complaint, warrant, arrest, and examination 
shall be governed by the provisions of this code relating to the ex- 
amination and commitment for trial of persons charged with offenses, so 
far as the same may be applicable. [Cf. L. 75, p. 90, §2; Cd. ’81, 
$ 1272; L. 791, p. 25, §17; 2 H. C., § 1609.] 


§ 1969. Arrest Without Warrant. 


All peace officers shall arrest any vagrant whom they may find at 
large, and take him before some Justice of the peace of the county, city. 
or town in which the arrest is made. [L. 75, p. 90, §3; Cd. ’81, § 1273; 
2 H. C., §1610.] 


CHAPTER V-A. 
BASTARDY PROCEEDINGS. 


§ 1970. Complaint Against Putative Father. 

When an unmarried woman shall be pregnant or delivered of a 
child which shall not be the issue of lawful wedlock, complaint may be 
made in writing by said unmarried woman, her father, mother or guard- 
ian, to any justice of the peace in the county of which she has been 
a resident for thirty days last past and where she may be so pregnant or 
delivered, or where the person accused may be found, accusing, under 
oath, a person with being the father of such child, and it shall be the 
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duty of such justice forthwith to issue a warrant against the person 
so accused and cause him to be brought forthwith before such justice. 
[L. 19, p. 709, § 1.) 

. a 1970 to 1979 of Rem. & Bal. Code are repealed, and this chapter is 
inserted. 


Right of nonresident mother to maintain bastardy proceedings. 18 Ann Cas. 
574. 


§ 1971. Hearing Before Justice Bond — Action on. 


Upon the appearance of the accused, it shall be the duty of such 
justice to examine the woman, if then present, under oath, in the pres- 
ence of the man alleged to be the father of the child, touching the charge 
against him, or, if the woman be not then present, to fix a date for such 
examination not more than ten days thereafter and to require the accused 
to give a bond with sufficient surety conditioned that he will appear 
to answer such charge upon such date, or upon any other date to 
which such examination may be continued; and in default of the giving 
of such bond such Justice shall cause the accused to be committed to the 
county jail. The accused shall have the right to controvert such charge 
and evidence may be heard as in the case of trial of civil actions before 
such justice. If such justice shall be of the opinion that sufficient 
cause appears, it shall be his duty to bind the person so accused in bond 
with sufficient surety payable to the state of Washington and conditioned 
that he will appear in the superior court of such county, at such time 
or times as the judge thereof may fix or order, to answer such com- 
plairt, and abide the judgment and orders of the court; or failing therein, 
that he will pay such sums of money and to such person as may be 
adjudged by such court; and the justice shall transmit such bond, to- 
gether with the transcript of his proceedings, the complaint and the other 
papers in the case, without delay to the clerk of the superior court of 
such caunty. And if the accused shall fail to give a bond as required, 
such justice shall commit him to jail until discharged by law. Such 
bond, or any bond given by said accused on any continuance or arrest, 
may be put in suit by any person in whose favor the court may ad- 
judge any sum of money in such proceeding. [L. 19, p. 710, § 2.] 


§ 1972. Prosecuting Attorney—Control of. 

Such proceeding shall be entitled in the name of the state of Wash- 
ington, and shall be prosecuted in both justice court and the superior 
court by the prosecuting attorney of the county where brought, and shall 
not be dismissed except by such prosecuting attorney upon a showing 
to the court that the provisions herein contemplated to be made for 
the maintenance, care, education and support of the child have been 
made. [L. 19, p. 711, §3.] 


§ 1973. Discharge on Recognizance Bond. 

Any person committed to jail for failure to give such bond may, be 
discharged from custody by filing at any time after his commitment, 
with the clerk of the superior court such bond, to the satisfaction of 
the said clerk; and a certificate of the clerk to the sheriff shall be 
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sufficient to authorize him to discharge the accused from custody. IL. 19 
p. 711. § 4.} 


§ 1974. Mother’s Testimony. 


The testimony of the mother, or mother to be, shall be by such 
Justice reduced to writing, read carefully to such witness and be by 
her signed, and shall, by such justice, be returned to the superior court 
with the other papers in the proceeding, to be used by either party 
thereto. [L. 19, p. 711, §5.] 


Necessity of corroboration of prosecuting witness in bastardy proceedings. 
1 A. L. B 635. 


§ 1975. Docketing in Superior Court. 


Upon the filing of the transcript, complaint and other papers in the 
superior court, the clerk thereof shall docket the same, and said com- 
plaint shall stand as the complaint therein, and issue shall be joined 
thereon as now provided in civil actions. [L. 19, p. 711, §6.] 


§ 1976. Trial. 

If the accused in the superior court denies the charge, the issue 
may be tried by the court or by jury if demanded by either party. 
[L. 719, p. 711, §7.] 


Exhibition of child to jury on issue Ann, Cas. 536; L. * A. 1917B, 
of paternity. 6 Ann. Cas. 560; 19 1148; 1 A. L. R. 622 


§ 1977. Judgment of Discharge. 

If on the trial of the issue joined, the finding or verdict shall be 
that the child is not the child of the accused, then the judgment of the 
court shall be that he be discharged: Provided, however, that no 
court costs shall be required of the complainant for the proceeding be- 
fore such justice or the superior court. [L. 19, p. 711, §8.] 


§ 1978. Judgment Ordering Support of Child — Bond. 


In the event the issue be found against the accused, or whenever 
he shall, in open court, have confessed the truth of the accusation 
against him, he shall be charged by the order and judgment of the court 
to pay a sum to be therein specified, during each year of the life of 
such child, until such child shall have reached the age of sixteen years, 
for the care, education and support of such child, and shall also be 
charged thereby to pay the expenses of the mother incurred during her 
sickness and confinement, together with all costs of the suit, for which 
costs execution shall issue as in other cases. And the accused shall be 
reyuired by said court to give bond, with sufficient surety, to be ap- 
proved by the judge of said court, for the payment of such sums of 
money as shall be so ordered by said court. Said bond shall be made 
payable to the people of the state of Washington, and conditioned for the 
true and faithful payment of such yearly sums, in equal quarterly in- 
stallments, to the clerk of said court, which said bond shall be filed and 
preserved by the clerk of said court. [L. 19, p. 712, §9.] 
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§ 1979. Act Cumulative with Criminal Proceedings. 


In addition to the proceedings for enforcing the support of the 
child heretofore provided for, the accused may be prosecuted in any 
criminal proceeding now or hereafter to be provided for by the laws of 
the state of Washington, relating to the support of minor children by 
parents or other persons upon whom such children may be dependent 
for care, education or support. [L. 719, p. 712, §10.] 


§ 1979-1. Execution in Absence of Security Bond. 

If the accused shall fail or refuse to give such a bond as may be 
required by such superior court by virtue of the provisions of section 
1978, such court shall at any time thereafter, upon application of the 
mother or guardian, render judgment against the accused for any sum 
or sums then due and unpaid under the terms of such order and judg- 
ment, and execution thereon shall issue from said court; Provided, that 
the rendition and collection of judgment as aforesaid shall not be 
construed to bar or hinder the taking of similar proceedings for the 
collection of judgment for the nonpayment of any sum or sums becoming 
due and unpaid thereafter. [L. 19, p. 712, §11.] } 


§ 1979-2. Commitment for Contempt—Hearing. 


If the accused shall refuse and neglect to give such security as may 
be ordered by the court, under the provisions of section 1978, he shall 
be committed to the county jail for contempt of court, there to remain 
until he shall comply with such order, or until otherwise discharged 
by due course of law. Any person so committed may at any time peti- 
tion the court for a hearing as to his inability to comply with the order 
of the court and the court shall thereupon fix a time for the hearing of 
such petition which hearing shall be not less than ten days after the date 
of service of said petition on the prosecuting attorney. The prosecuting 
attorney may however waive the said ten-day period in whole or in 
part. At the hearing the defendant shall be examined on oath in refer- 
ence to the facts set forth in such petition and his ability to comply 
with such judgment and order, and any other legal evidence in reference 
to such matters may be produced by any of the parties interested. If 
it appears that the defendant is unable to comply with such judgment 
and order, the court may direct his discharge from custody, upon his 
making affidavit that he has not in his own name any property, real 
or personal, and has no such property conveyed or concealed, or in anv 
manner disposed of with design to secure the same to his use or to avoid 
in any manner compliance with such judgment and order. If upon such 
hearing it appears that the defendant has property, but not sufficient 
to comply with such judgment and order, the court may make such order 
concerning the same, in connection with such discharge, as justice may’ 
require. [L. 719, p. 713, §12.] 


§ 1979-3. Disposition of Judgment Money. 

The judgment money, when received by said clerk either by pav- 
ment by the aceused or by execution against the accused or against the 
sureties, shall be paid to the mother or guardian of such child, if a 
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guardian therefor be appointed, and shall be laid out for the support, 
care and education of such child in such manner as shall be directed 
by the court. [L. 719, p. 714, § 13.) 


§ 1979-4. Default in Paying Installments—Judgment for. 


Whenever default shall be made in the payment of the quarterly 
installments, or any part thereof, specified in the bond provided for in 
section 1978, the superior court of the county wherein such bond is 
filed shall, at the request of the mother, guardian, or any person in- 
terested in the support of such child, issue a citation to the principal 
or sureties in such bond requiring them to appear on some day in 
said citation mentioned and show cause, if any there be, why execution 
should not issue against them for the amount of the installment or in- 
stallments due and unpaid on said bond. And if the amount due on 
such installment or installments shall not be paid at or before the time 
mentioned for showing cause, as aforesaid, such court shall render judg- 
ment in favor of the people of the state of Washington, and the complainant 
or guardian, against the principal and sureties who have been served with 
such citation for the amount unpaid of the installment or installments on 
the bond, and the cost of such proceeding, and execution shall issue in due 
form from said court upon said judgment. [L. 19, p. 714, §14.] 


§ 1979-5. Commitment for Contempt—Modification of Judgment. 

Such court shall also have the power, in case the accused does not 
obey the order thereof, and in case of default in the payment when due, 
of any installment or installments, or any part thereof, in the conditions of 
the said bond mentioned, to adjudge the accused guilty of contempt of 
court by reason of the nonpayment as aforesaid, and order him to be com- 
mitted to the county jail in such county until the amount of said installment 
or installments so due shall be fully paid, together with all the costs 
of such commitment, but the commitment of the accused shall not operate 
to stay or defeat the obtaining of judgment and collection thereof by 
execution: Provided, that the rendition and collection of judgment, as 
aforesaid, shall not be construed to bar or hinder the taking of similar 
proceedings for the collection of subsequent installments on said bond 
as thev shall become due or remain unpaid. Provided further, that any 
judgment entered herein may be modified at any time upon proper 
showing to the court. [L. 719, p. 714, §15.] 


§ 1979-6. Limitation on Prosecution. | 

No prosecution under this act shall be brought after two years 
from the birth of the child: Provided, the time during which any person 
accused shall be absent from the state shall not be computed. [L. 19, 
p. 715, § 16.] 


§ 1979-7. Mother’s Death not to Abate Action. 

The death of the mother shall not abate the proceeding, if the 
child be living; but a suggestion of record of the fact shall be made, 
and the testimony of the mother taken in writing before aforesaid 
justice may be read in evidence by either party, and shall have the same 
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force as though she were living and had testified to the same in court. 
[L. 719, p. 715, §17.] 


§ 1979-8. Judgment in Case of Child’s Death. 


The death of such child shall not cause the abatement or bar to 
any prosecution hereunder; but the court trying the same, on conviction, 
shall give judgment for such sum as shall be deemed just. [L. 19, p. 715, 
§ 18.] 


§ 1979-9. Oustody of Child. 


If the mother be a suitable person she shall be awarded the custody 
and control of said child; if she be not a suitable person, the court may 
deliver the care and custody of said child to any reputable person, in- 
cluding the accused, charitable or state institution. Such order and 
judgment may further provide, in the discretion of the court, that the 
surname of the accused shall henceforth be the lawful surname of such 
child. [L. 19, p. 715, §19.] 


CHAPTER VI. 
JUVENILE OFFENDERS—COMMITMENT TO STATE TRAINING SCHOOL 


§ 1980. Juvenile Offender Committed, When. 


When a boy of sane mind between the ages of eight and sixteen 
years, or a girl of sane mind between the ages of eight and eighteen (18) 
years shall, in any court of record in this state, be found guilty of any 
crime except murder or manslaughter, or who for want of proper 
paternal care is growing up in mendicancy or vagrancy, or is incor- 
rigible, and complaint thereof is made and properly sustained, the 
court may if in its opinion the accused is a proper subject therefor, 
instead of entering judgment cause an order to be entered that said 
boy or girl be sent to the state training school, in pursuance of the 
provisions of this act, and a copy of said order under the seal of said 
court shall be sufficient warrant for carrying said boy or girl to the 
said school and for his or her commitment to the custody of the superin- 
tendent thereof. [L. 05, p. 39, § 1. Cf. L. 91, p. 195, § 1; 1 H. C., 
§ 1227. ] 

Compare § 2276, same subject. 

See infra, § 4626, causes for commitment to state training school. 

see infra, § 10319, incorrigibles in truant school to be committed to training school. 
Cited in 3 Wash, 611, 613; 19 Wash. 309. the school is located, is entitled to be 


Rights and Privileges as to Prosecu- discharged therefrom on habeas corpus. 
tions: See Remington’s Digest, Infants, but he should be redelivered to the trus- 
$15; Barbee, In re, 19 Wash. 306, 53 tees of the school; and semble, that the 
Pac. 155; Packenham v. Reed, 37 Wash, trustees should return him to the court 
258, 79 Pac. 786. oa 8 8 the judgment of con- 

Under section 10305, infra, and this uetion for robbery: Mason, In re, 3 
section a child zixteen years of age Wash. 609, 28 Pac. 1025. 
who, upon conviction of robbery, has Commitment to Reformatory: See Rem- 
been committed to the state training ington's Digest, Reformatories, 5 
school, and has been found incorrigible Barbee, In re, 19 Wash. 306, 53 Pac. 155° 
and returned to the court which com- State v. Rasch, 24 Wash. 332, 64 Pac. 
mitted him, but sent back by the court 531; State v. Packcnham, 40 Wash. 403, 
to the school whence he was taken and 82 Pac. 597. 
confined in the jail of the county where 
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§ 1981. Proceedings in Case of Conviction Before Justice—Order to 
Show Cause. 


When a boy of sane mind between the ages of eight and sixteen years or 
a girl of sane mind between the ages of eight and eighteen years, shall 
be convicted before a justice of the peace or other inferior court of any 
crime, mendicancy, vagrancy or incorrigibility, it shall be the duty 
of said magistrate before whom he or she may be convicted to forthwith 
send such boy or girl, together with all the papers filed in his office 
upon the subject, under the control of some officer, to a judge of a court 
of record. He shall then issue an order to the parent or guardian of 
said boy or girl, or such person as may have him or her in charge, 
or with whom she or he has last resided, or any known to be near 
related to him or her, or if she or he be alone or friendless then to 
such person as said judge may appoint to act as guardian for the 
purposes of the case[s], requiring him or her to appear at the time and 
place stated in said order to show cause why said boy or girl should 
not be committed to the said state training school for training and reforma- 
tion. [L. 91, p. 195,§2; 1 H. C., S 1228; L. 05, p. 40, § 2.] 
Compare § 2276, infra, commitment to training school. 
Cited in 19 Wash. 310; 24 Wash. 333; 37 Wash. 258; 40 Wash. 405. 


§ 1982. Order to Show Cause, How Served—Fees. 

Said order shall be served by the sheriff or other qualified officer 
by delivering a copy thereof personally to the party to whom it is 
addressed, or leaving it with some person of full age at the place of 
residence or business of said party, and immediate returns shall be 
made to said judge of the time and manner of such service. The fees 
of the sheriff or other officer under this chapter shall be the same as 
now or may hereafter be allowed by law for lke services. [L. 91, 
p. 196, §3; 1 H. C., § 1229.] 


Cited iń 19 Wash. 311. 


§ 1983. Examination, Hearing and Commitment by Warrant. 


At the time and place mentioned in said order, or at the time and 
place to which it may be adjourned, if the parent or guardian to 
whom said order may be addressed shall appear, then in his or her 
presence, or if he or she fail to appear, then.in the presence of some 
competent person whom the said judge shall appoint as guardian 
for the purposes of the case, it shall be lawful for the said judge to 
proceed to take the voluntary examination of said boy or girl, and 
to hear the statements of the party appearing for him or her, and 
such testimony in relation to the case as may be produced, and if 
upon such examination and hearing the said judge shall be satisfied 
that the boy or girl is a fit subject for the state training school, he may 
commit him or her to said school by warrant. IL. 91, p. 196, §4; 
1 H. C., §1230.] | 

Cited in 19 Wash. 311; 24 Wash. 333; 58 Wash. 341. 
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§ 1984. Warrant of Commitment must State What—Expense. 


The judge shall certify in the warrant the place in which said boy 
or girl resided at the time of his or her arrest, also his or her 
age aS near as can be ascertained, and command the said officer to 
take the said boy or girl, and deliver him or her without delay to 
the superintendent of said school, or other persons in charge thereof 
at the place where the same is located and established; and such 
certificate, for the purpose of this act, shall be conclusive evidence 
of his or her residence or age; accompanying this warrant, the judge 
shall transmit to the superintendent, by the officer executing it, a 
statement of the nature of the complaint, together with such other 
particulars concerning the boy or the girl as the judge is able to ascertain: 
Provided, the expense of conveying any boy or girl so committed to 
said state training school, or returning him or her to his or her parent 
or guardian after his or her release therefrom, shall be at the expense 
of the state. [L. 91, p. 196, §5; 1 H. C., §1231.] 


See infra, § 10920, transportation of incorrigibles. 


§ 1985. Proceedings in Lower Court—How Reviewed. 


The proceedings of any judge or court may be reviewed on writ of 
error by the superior court, and proceedings before any superior court 
or Judge thereof may be reviewed by the supreme court, in the manner 
provided by law for reviewing criminal cases in these courts. [L. 91, 
p. 197, §6; 1 H. C., S 1232. 


Cited in 37 Wash. 259. 


§ 1986. Term of Confinement—Effect of Discharge. 


Each boy committed to the state training school shall remain there 
until he arrives at the age of eighteen years, and each girl committed 
to the state training school shall remain there until she arrives at the 
age of nineteen years, unless sooner paroled or legally discharged. The 
discharge of any boy having arrived at the age of eighteen years or 
of any girl having arrived at the age of nineteen years, shall be a 
complete release from all penalties incurred by conviction of the offense 
for which he or she was committed. [L. 91, p. 197, §7; 1 H. C. 
§ 1233; L. ’05, p. 40, §3.] 

See infra, § 2276, commitment on conviction of crime. 
See infra, § 10305, inmate to be returned, when. 


Cited in 3 Wash. 613, 614. 


CHAPTER VII. 
DELINQUENT CHILDREN AND JUVENILE COURTS. 


§ 1987-1. Scope of Act— Dependent Child'— Delinquent Child.” 

This act shall be known as the Juvenile Court Law’’ and shall 
apply to all minor children under the age of eighteen years who 
are delinquent or dependent; and to any person or persons who aré 
responsible for or contribute to, the delinquency or dependency of 
such children. 
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For the purpose of this act the words ‘‘dependent child’’ shall 
mean any child under the age of eighteen years: 

(1) Who is found begging, receiving or gathering alms, whether 
actually begging or under the pretext of selling, or offering any- 
thing for sale; or 

(2) Who is found in any street, road or public place for the pur- 
pose of so begging, gathering or receiving alms; or 

(3) Who is a vagrant; or 

(4) Who is found wandering and not having any home. or any 
settled place of abode, or any proper guardianship, or any visible 
means of subsistence; or 

(5) Who has no parent or guardian; or who has no parent ot 
guardian willing to exercise, or capable of exercising, prope: parental 
control; or 

(6) Who i is destitute; or 

(7) Whose home by reason of neglect, cruelty or depravity of its 
parents or either of them, or on the part of its guardian, or on 
the part of the person in whose custody or care it may be, or for 
any other reason, is an unfit place for such child; or 

(8) Who frequents the company of reputed criminals, vagrants or 
prostitutes; or 

(9) Who is found living or being in any house of prostitution or as- 
signation; or 

(10) Who habitually visits any billiard-room or pool-room; or any 
saloon, or place where spirituous, vinous, or malt liquors are sold, 
bartered, or given away; or 

(11) Who persistently refuses to obey the reasonable and proper orders 
or directions of its parents or guardian; or 

(12) Who is incorrigible; that is, who is beyond the control and 
power of its parents, guardian, or custodian by reason of the vicious 
conduct or nature of said child; or 

(13) Whose father, mother, guardian or custodian is an habitual 
drunkard; or do not properly provide for such child, and it appears 
that such child is destitute of a suitable home or of adequate means 
of obtaining an honest living, or who is in danger of being brought 
up to lead an idle, dissolute or immoral life; or where such child is 
without proper means of support; or 

(14) Who is an habitual truant, as defined in the school laws of 
the state of Washington; or 

(15) Who uses intoxicating liquor as a beverage, or who uses tobacco 
in any form, or who uses oplum, cocaine, morphine, or other similar 
drug, without the direction of a competent physician; or 

(16) Who from any cause is in danger of growing up to lead an 
idle, dissolute or immoral life; or 

(17) Who wanders about in the night-time without being on any 
lawful business or occupation; or 

(18) Any child under the age of twelve years found peddling or 
selling any article, or singing or playing on any musical instrument 
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for gain upon the public street, or giving any public entertainment, 
or who accompanies, or is used in aid of, any person so doing: Pro- 
vided, that this act shall not prohibit the giving of entertainments 
by regularly organized schools or societies where twelve or more musical 
instruments are used. 

The words ‘‘delinquent child’’ shall include any child under the 
age of eighteen years who violates any law of this state, or any ordi- 
nance of any town, city, county or city and county of this state 
defining crime; or who habitually uses vile, obscene, vulgar, profane 
or indecent language, or is guilty of immoral conduct; or who is found 
in or about railroad yards or tracks; or who jumps on or off trains 
or cars; or who enters a car or engine, without lawful authority. 

For the purpose of this act only, all delinquent and dependent 
children within the state shall be considered wards of this state and 
their persons shall be subject to the custody, care, guardianship and 
control of the court as hereinafter provided. [L. 13, p. 520,§1. Cf. 


LTIrLE XIII 


L. 09, p. 668, §1; L. 05, p. 34, §1 et seq.] 


Cited in 82 Wash. 150, 156; 95 Wash. 
193; 98 Wash. 515; 103 Wash. 37, 38; 105 
Wash. 685, 686; 106 Wash. 620, 621; 10: 
Wash. 561; 108 Wash. 639; 112 Wash. 
262. 


Juvenile Delinquents: See Remington's 
Digest, Infants, §2; Barbee, In re, 19 
Wash. 306, 53 Pac. 155; State v. Rasch, 
24 Wash. 332, 64 Pac. 531; Weber v. 
Doust, 84 Wash. 330, 146 Pac. 623. 


This section makes the age, not minor- 
ity, the controlling element, and applies 
to a girl under eighteen years of age 
married to a man of full age, notwith- 
standing section 10549, infra, declaring 
„all females married to a person of full 
age shall be deemed and taken to be of 
full age”: Lundy, In re, 82 Wash. 148, 
143 Pac. 885, Ann. Cas. 1916E, 1007. 


This act is not punitive in its nature 
or purpose, but protective, and while 
strictly construed a3 to restraint of lib- 
erty without due process, is, in other 
respects, to be liberally construed to 
effectuato its beneficent purpose: Lundy, 
In re, 82 Wash. 148, 143 Pac. 885, Ann. 
Cas. 1916E, 1007. 

This section applies to restaurants 
where such liquors are sold, and it is im- 
material that the delinquent child under 
the age of eighteen habitually visited 
such restaurant as a singer for hire; 
as singing by juveniles in such places is 
no necessary part of the business and is 
without any exemplary element: Lundy, 
In re, 82 Wash. 148, 143 Pac. 885, Ann. 


Cas. 1916E, 1007. 
Proceedings Affecting Custody: See 
Remington’s Digest, Infants, 34; State 


ex rel. De Bit v. Mackintosh, 98 Wash. 
438, 167 Pac. 1090; Gilder, In re, 98 


Wesh. 514, 167 Pac. 1093; Chartrand’s 
Estate, In re, 103 Wash. 36, 173 Pac. 728; 
State ex rel. De Bit v. Superior Court, 
103 Wash. 183, 173 Pac. 1014. 


See, also, Jurisdiction of Courts—Stat- 
utes—Construction: McClain v. Superior 
Court, 112 Wash. 260, 191 Pac. 852. 


Under this section, it is discretionary 
for the court to inquire into the interest 
of a party seeking the relief before 
directing process, which does not issue 
as a matter of right: State ex rel. Mead 
v. Superior Court, 108 Wash. 636, 155 
Pac. 628. 

Section 2312, infra, requiring prosecu- 
tions to be brought to trial within sixty 
days, has no application to proceedings 
under this section: Chartrand, In re, 107 
Wash, 560, 182 Pac. 610. 


A complaint charging that a boy 
seventeen years of age associates with 
disorderly boys and was disorderly at a 
public school during school hours, suffi- 
ciently states facts constituting depend- 
ency as defined by this section: State 
ex rel. Raddue v. Superior Court, 106 
Wash. 619, 180 Pac. 875. 


Constitutionality of statute creating 
juvenile court. ő Ann. Cas. 96; 
Ann. Cas. 831; 14 Ann. Cas. 819; 
Ann. Cas. 1914A, 1227; Ann. Cas. 
1915D, 701. 


Establishment of, and procedure in. 
juvenile courts. Ann. Cas. 1916F, 
1010, 1022, 1025, 1028; Amn. Cas. 
191SD, 751, 754. 

Effect of partial invalidity of stat- 
utes relating to juvenile offenders 
and courts. Ann. Cas. 1916D, 67. 


Juvenile vagrancy. 14 A. L. B 
1507. 


1010 


CHAP. VIII DELINQUENT CHILDREN AND JUVENILE COURTS. 1987-3 


§ 1987-2. Juvenile Courts—Jurisdiction—Jury Trials—Special Sessions 
—Court Commissioners. 

The superior courts in the several counties of this state shall have 
original jurisdiction in all cases coming within the terms of this act. 
In all trials under this act, any person interested therein may demand 
a jury trial, or the judge of his own motion may order a jury to try 
the case. In counties containing thirty thousand or more inhabitants, 
the judges of the superior court shall, at such times as they may 
determine, designate one or more of their number whose duty it shall 
be to hear all cases arising under this act. A special session to be 
designated as the ‘‘juvenile court session’’ shall be provided for the 
hearing of such cases and the findings of the court shall be entered in 
a book or books kept for the purpose, and known as the ‘‘juvenile 
record,” and the court may, for convenience, be called the ‘‘juvenile 
court.“ In counties in which there is no resident judge of the 
superio? court the court commissioner shall have the power, authority 
and jurisdiction, concurrent with the superior court and the judge 
thereof, to hear all matters relating to dependent and delinquent chil- 
dren arising under the juvenile court law, and if he shall find that the 
best interests of any such dependent or delinquent child will be subserved 
by committing him to the care of some reputable citizen of good moral 
character until such time as the judge may attend and hold court in 
the county he shall be authorized and empowered so to do; but if he 
shall find that the best interests of said child require that he be com- 
mitted to a suitable institution or to some training school or industrial 
school as provided by law, or to the care of some association willing 
to receive him, embracing in its objects the purpose of caring for or 
obtaining homes for dependent, neglected or delinquent children, he shall 
refer the case to the judge of the superior court for hearing as soon as 
the same can be conveniently heard. [L. 21, p. 491,§1. Cf. L. 13, 
p. 522, § 2.] 


Cited in 106 Wash. 624. the hearing: State ex rel. Raddue v. 
The jury is waived if no demand is Superior Court, 106 Wash. 619, 180 Pac. 
made, where the child is represented at 879. 


§ 1987-3. Probation Officers. 


The court or judge designated as provided in section 1987-2, shall 
appoint or designate one or more discreet persons of good character 
to serve as probation officers during the pleasure of the court, said pro- 
bation officers to receive no compensation from the public treasury. 
In case a probation officer shall be appointed by any court, it shall be 
the duty of the clerk of the court, if practicable, to notify the said 
probation officer in advance when the child is to be brought before said 
eourt; it shall be the duty of said probation officers to make such in- 
vestigations as may be required by the court. The probation officer or 
officers shall inquire into the antecedents, character, family history, 
environments and cause of dependency or delinquency of every alleged 
dependent or delinquent child brought before the juvenile court and 
shall make his report in writing to the judge thereof, shall be present in 
order to represent the interests of the child when the case is heard, shall 
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furnish the court such information and assistance as the judge may 
require, and shall take such charge of the child before and after the 
trial as may be directed by the court. In counties containing twenty 
thousand or more inhabitants when it shall appear that there is a 
necessity for such county officer, the court may appoint one or more 
persons to act as probation officers, and one or more persons who shall 
have charge of detention rooms or house of detention, all of whom shall 
be paid as compensation for their services, such sums as may be fixed 
by the board of county commissioners, and who shall be paid as 
other county officers are paid; all probation officers shall possess all 
the powers conferred upon sheriffs and police officers to serve process 
and make arrests for the violation of any state law or city ordinance, 
relative to the care, custody, and control of delinquent and dependent 
children. [L. 21, p. 148, 8 1. Cf. L. 13, p. 522, §3.] 


Cited in 106 Wash. 623. 


§ 1987-4. Expenses of Probation Officers. 


The probation officers, and assistant probation officers, and deputy 
probation officers in all counties of the state shall be allowed such 
necessary incidental expenses as may be authorized by the judge of the 
juvenile court, and the same shall be a charge upon the county in 
which the court appointing them has jurisdiction, and the expenses 
shall be paid out of the county treasury upon a written order of the 
judge of the juvenile court of said county directing the county auditor 
to draw his warrant upon the county treasurer for the specified amount 
of such expenses. [L. 13, p. 523, 8 4.] 


§ 1987-5. Petition to Take Charge of Child. 


Any person may file with the clerk of the superior court a petition 
showing that there is within the county, or residing within the county, 
a dependent or delinquent child and praying that the superior court 
deal with such child as provided in this act: Provided, that in coun- 
ties having paid probation officers, such officers shall, as far as possible, 
first determine if such petition is reasonably justifiable. Such petition 
shall be verified and shall contain a statement of facts constituting such 
dependency or delinquency, as defined in section 1987-1, and the names 
and residence, if known to the petitioner, of the parents, guardian, or 
custodian of such dependent or delinquent child. There shall be no 
fee for filing such petitions. [L. 13, p. 524, § 5.] 


Cited in 106 Wash. 620. 


§ 1987-6. Summons—Hearing. 


Upon the filing of an information, or the petition, the clerk of the 
court shall issue a summons requiring the person having custody or 
control of the child, or with whom the child may be, to appear with the 
child at a place and time stated in the summons, which time shall not 
be less than twenty-four hours after service. The parents of the child. 
if living, and their residence is known, or its legal guardian, if there 
be one or if there is neither parent nor guardian, or if his or her resi- 
dence is not known, then some relative, if there be one, and his resi- 
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dence is known, shall be notified of the proceedings; and in any case 
the judge shall appoint some suitable person or association to act in 
behalf of the child. If the person summoned as herein provided, 
shall fail without reasonable cause to appear and abide the order 
of the court, or bring the child, he shall be proceeded against as for 
contempt of court. In case the summons cannot be served or the 
parties served fail to obey same, and in any case when it shall 
be made to appear to the court that said summons will be ineffectual, 
a warrant may issue on the order of the court, either against the 
parent or guardian or the person having custody of the child, or with 
whom the child may be, or against the child itself. On return of the 
summons or other process, or as soon thereafter as may be, the court shall 
proceed to hear and dispose of the case in a summary manner. Pending 
the final disposition of the case, the child may be retained in the 
possession of the person having charge of same, or may be kept in 
some suitable place provided by the city or county authorities, or by any 
association having for one of its objects the care of delinquent and 
dependent children. [L. 13, p. 524, §6.] 


Cited in 106 Wash. 622. child to court for the purpose, there 


A judgment finding the dependency of 
a child cannot be attacked on the mere 
conclusion that the child was not repre- 
sented at the hearing, as required by this 
section, where it appears that his mother 


being nothing to show she was not com- 
petent to represent him or that the pro- 
bation officer was not present as required 
by law: State ex rel. Raddue v. Superior 
Court, 106 Wash. 619, 180 Pac. 875. 


was given due notice and brought the 


§ 1987-7. Publication of Summons. 


In any case where it shall appear by the petition or verified state- 
ment, that the person standing in the position of natural or legal guard- 
jan of the person of any child, is a nonresident of this state, or that the 
name or place of residence or whereabouts of such person is unknown, 
as well as in all cases where, after due diligence, the officer has been 
unable to make service of the summons or notice provided for in section 
1987-6, the court may, by order, direct the clerk of the court to pub- 
lish a notice four consecutive weeks in some newspaper printed in the 
county and having a general circulation therein. Such notice shall 
be directed to the parent, parents, or other person claiming the right 
to the custody of the child, if their names are known, and if un- 
known, the phrase TO Whom It May Concern” shall be used and 
apply to, and be binding upon, any such persons whose names are 
unknown. The name of the court, the name of the child (or children 
if of one family), the date of the filing of the petition and the date 
of hearing, which shall not be less than twenty days from the date 
of the last publication, and the object of the proceeding in general 
terms, shall be set forth and the whole shall be subscribed by the clerk. 
There shall be filed with the clerk an affidavit showing due publication 
of the notice and the cost of publication shall be paid by the county at 
not to exceed the rate paid by the county for other legal notices. The 
publication of notice shall be deemed equivalent to personal service upon 
all persons, known or unknown, who have been designated as provided 
in this section. [L. 13, p. 525, §7.] 

Cited in 106 Wash. 622. 
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§ 1987-8. Commitment of Child—Support by Parent. 

When any ehild under the age of eighteen years shall be found 
to be delinquent or dependent, within the meaning of this act, the court 
may, at any time, make an order committing the child to some suitable 
institution, or to the care of some reputable citizen of good moral 
character, or to the care of some training school or industrial school 
as provided by law, or to the care of some association willing to 
receive it, embracing in its objects the purpose of caring for or 
obtaining homes for dependent, neglected, or delinquent children: 
Provided, such order may be temporary or permanent in the dis- 
eretion of the court and may be revoked or modified as the circum- 
stances of the case may thereafter require. In any case in which 
the court shall find the child dependent or delinquent, it may in 
the same or subsequent proceeding upon the parent or parents, guardian, 
or other person having custody of said child, being duly summoned 
or voluntarily appearing, proceed to inquire into the ability of such per- 
sons or person to support the child or contribute to its support, and 
if the court shall find such person or persons able to support the child 
or contribute thereto, the court may enter such order or decree as shall 
be according to equity in the premises, and may enforce the same by 
execution, or in any way in which a court of equity may enforce its 
decrees. If it be found, however, that the parent or parents or guardian 
of a dependent or delinquent child is unable to pay the whole expense 
of maintaining such child, and in cases where the child is committed to 
one of the institutions or associations above mentioned, the court may, in 
the order providing for the custody of such child, direct such additional 
amount as may be necessary to support such child to be paid from the 
county treasury of the county for the support of such person. The 
amount so ordered to be paid from the treasury of said county shall not 
exceed in the case of any one person, the sum of twelve dollars per 
month; Provided, further, that no order for the payment of all or part 
of the expense of support and maintenance of a dependent or delinquent 
child from the county treasury shall be effective for more than six 
months, unless a new order is secured at the expiration of that period. 
[L. 13, p. 525, § 8.] 

Cited in 103 Wash. 39; 112 Wash. 262. 


§ 1987-9. Award and Adoption of Child. 


In any case where the court shall award a child to the care of any 
association or individual, the child shall, unless otherwise ordered, be- 
come a ward and be subject to the guardianship of the association or 
individual to whose care it is committed; such association shall have 
authority, with the assent of the court, to place such child in a family 
home, either temporarily or for adoption. With the written consent of 
the parents, or other person having the right, under the laws of this 
state, to dispose of a dependent or delinquent child, the court mav 
make an order or decree of adoption transferring to any suitable person 
or persons, willing to receive such child, all the rights of the parent 
or other guardian. The order of the court made upon such consent 
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will be binding upon the child and its parents or guardian, or other 
person, the same as if such person were in court and consented 
thereto, whether made a party to the proceedings or not. The estate 
or property rights of any child shall not be affected nor subject to 
guardianship by the provisions of this act. The jurisdiction of the court 
shall continue over every child brought before the court, or committed 
pursuant to this act, and the court shall have power to order a change in 
the care or custody of such child, if at any time it is made to appear 
to the court that it would be for the best interests of the child to make 
such change. IL. 13, p. 527, $9.] 

Cited in 98 Wash. 441; 112 Wash. 262, permanent custody has been awarded to 
264. an association, under this section: Me- 


The superior court has jurisdiction of Clain v. Superior Court, 112 Wash. 260, 
proceedings to adopt a child after its 191 Pac. 852. 


§ 1987-10. Private Hearings—Judgment of Conviction. 


The hearings may be conducted in any room provided for the pur- 
pose in the courthouse, or building where sessions of the court are held 
and, as far as practicable, such cases shall not be heard in conjunction 
with other business of the court. At the hearing of any case involving 
a child, the court shall have power to exclude the general public from 
the room where the hearing is had, admitting thereto only such persons 
as may have a direct interest in the case. Any child may have a private 
hearing upon the question of its dependency or delinquency, and upon 
the request of said child, or either of its parents, or guardian, or cus- 
todian, such hearing may be had privately. An order of court adjudging 
a child dependent or delinquent under the provisions of this act shall 
in no case be deemed a conviction of crime. The probation officer’s 
investigation record and report in each ease, shall be withheld from 
public inspection, but such records shall be kept open to the inspection 
of such child, its parents, or guardian, or its attorney, and to such 
other persons aS may Secure a special order of the court therefor. Such 
records shall be kept as unofficial records of the court and shall be 
destroyed at any time in the discretion of any judge presiding in said 
court on or before the child shall arrive at the age of twenty-one years. 
After acquiring jurisdiction over any child, the court shall have power 
to make an order with respect to the custody, care or control of such 
child, or any order, which in the judgment of the court, would promote 
the child’s health and welfare. In any case of a delinquent or depend- 
ent child, the court may continue the hearing from time to time, and 
may commit the child to the care or guardianship of a probation officer, 
duly appointed by the court, and may allow such child to remain at 
its own home subject to the visitation of the probation officer, such child 
to report to the probation officer as often as may be required and subject 
to being returned to the court for further proceedings whenever such 
action may appear to be necessary, or the court may commit the child to 
the care and guardianship of the probation officer, to be placed in 
a suitable family home, in case provision is made by voluntary con- 
tribution or otherwise for the payment of the board of the child until 
a suitable provision may be made for the child in a home without such 
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1987-11 


payment, or the court may commit the child to a suitable institution 
for the care of delinquent or dependent children. In no case shall a 
child be committed beyond the age of twenty-one years. A child com- 
mitted to such institution shall be subject to the control thereof and the 
said institution shall have the power to parole such child, on such condi- 
tions as may be prescribed, and the court shall have power to discharge 
such child from custody, whenever, in the judgment of the court, his or 
her reformation shall be complete: or the court may commit the child to 
the care and custody of some association that will receive such child, em- 
bracing in its objects the care of neglected, delinquent, and dependent 
children. [L. 13, p. 527, 8 10.] 

See notes to $ 1987-1, supra. 

Cited in 98 Wash. 515, 516; 103 Wash. 39; 106 Wash. 621, 622; 112 Wash. 263. 


§ 1987-11. Child not to be Detained in Jail. 


No court or magistrate shall commit a child under sixteen years of 
age to a jail, common lock-up, or police station; but if such child is 
unable to give bail, it may be committed to the care of the sheriff, police 
officer, or probation officer, who shall keep such child in some suitable 
place or house or school of detention provided by the city or county, 
outside the inclosure of any jail or police station, or in the care of any 
association willing to receive it and having as one of its objects the care 
of delinquent, dependent or neglected children. When any child shall 
be sentenced to confinement in any institution to which adult convicts 
are sentenced, it shall be unlawful to confine such child in the same 
building with such adult convicts, or to bring such child into any yard 


or building in which such adult convicts may be present. 


$ 11.] | 
Cited in 105 Wash. 685—687. 


The word “commit” in this section re- 
fers only to detentions pending hearing, 
and a child may be prosecuted for erime 
and sentenced to the penitentiary, al- 
though not confined in a building with 
adult convicts; and the fact that the 
state has not made proper provisions, 
does not prevent such sentence: State ex 
rel, Sowders v. Superior Court, 105 Wash. 
684, 179 Pac. 79. 


[L. 13, p. 529 


A boy under sixteen years of age may 
be committed to the state penitentiary, 
notwithstanding this section, providing 
that such a child shall not be confined in 
any building with adult convicts: State 
v. Sowders, 109 Wash. 10, 186 Pac. 260. 


Under Rem. & Bal. Code, § 1998, super- 
seded by this section, a minor husband 
convicted of nonsupport should be con- 
fined apart from adult convicts: State 
. McPherson, 72 Wash. 371, 130 Pac. 
481, Ann. Cas. 1914D, 587. 


§ 1987-12. Justice Court Cases Transferred to Juvenile Court. 


When, in any county where a court is held as provided in section 
1987-2, a child under the age of eighteen years is arrested with or without 
warrant, such child may, instead of being taken before a justice of the. 
peace or police magistrate, be taken directly before such court: or if 
the child is taken before a justice of the peace or police magistrate, 
it shall be the duty of such justice of the peace or police magistrate 
to transfer the case to such court, and the officer having the child in 
charge shall take the child before that court, and in any such ease. 
the court may proceed to hear and dispose of the case in the same manner 
as if the child had been brought before the court upon petition as here- 
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inbefore provided. In any such case, the court shall require notice to be 
given and investigation to be made as in other cases under this act, and 
may adjourn the hearing from time to time for such purpose. If, upon 
investigation, it shall appear that a child has been arrested upon the 
charge of having committed a crime, the court, in its discretion, may 
order such child to be turned over to the proper officers for trial under 
the provisions of the criminal code. [L. 13, p. 529, § 12.] 

Cited in 105 Wash. 686, 687. he e 3 juvenile court. 14 


Jurisdiction of another court over A. L. 
child as affected by assumption of 


§ 1987-13. Detention Rooms. 


Counties containing more than fifty thousand inhabitants shall, and 
counties containing a lesser number of inhabitants may, provide and 
maintain at public expense, a detention room or house of detention, sepa- 
rated or removed from any jail, or police station, to be in charge of a 
matron, or other person of good character, wherein all children within 
the provisions of this act shall, when necessary, be sheltered. [L. 13, 
p. 530, § 13.) 

Cited in 113 Wash. 338. a detention house under this section: 


Section 11229, infra, has no applica- Hughes v. MeVay, 113 Wash. 333, 194 
tion to the validity of a contract to erect Pac. 565. 


§ 1987-14. Construction of Act. 


This act shall be liberally construed to the end that its purpose may 
be carried out, to wit: that the care, custody and discipline of a dependent 
or delinquent child as defined in this act shall approximate as nearly as 
may be that which should be given by its parents, and in all cases 
where it can be properly done, the dependent or delinquent child as 
defined in this act shall be placed in an approved family and may become 
a member of the family, by adoption or otherwise. No dependent or 
delinquent child as defined in this act shall be taken from the custody 
of its parent, parents or legal guardian, without the consent of such 
parent, parents or guardian, unless the court shall find such parent, 
parents or guardian is incapable or has failed or neglected to provide 
proper maintenance, training and education for said child; or unless said 
child has been tried on probation in said custody, and has failed to 
reform, or unless the court shall find that the welfare of said child requires 
that his custody shall be taken from said parent or guardian. In this act, 
the words used in any gender shall include all other genders, and the word 
‘Ceounty’’ shall include ‘‘city and county, the plural shall include the 
singular and singular shall include the plural. [L. 13, p. 530, § 14.] 


Cited in 112 Wash. 263. 


§ 1987-15. Court may Change Order. 


Any order made by the court in the case of a dependent or delin- 
quent child may at any time be changed, modified or set aside, as to the 
judge may seem meet and proper. IL. 13, p. 530, § 15.] 


Cited in 98 Wash. 441; 103 Wash. 186; habeas corpus proceedings: State ex rel. 
112 Wash. 263. De Bit v. Mackintosh, 98 Wash. 438, 167 
Under this section, and §1987-9, a Pac. 1090, 
change of custody may be ordered in 
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§ 1987-16. Fees not Allowable. 


No fees shall be charged or collected by any officer or other person’ 
for filing petition, serving summons, or other process under this act. 
[L. 13, p. 531, § 16.) 


§ 1987-17. Penalty for Delinquency of Child — Bond. 


In all cases where any child shall be dependent or delinquent under 
the terms of this act, the parent or parents, legal guardian or person 
having custody of such child, or any other person who shall by any 
act or omission, encourage, cause or contribute to the dependency 
or delinquency of such child shall be guilty of a misdemeanor, and 
upon conviction thereof, shall be punished by fine not exceeding one 
thousand dollars, or imprisonment in the county jail for not more than 
one year, or by both such fine and imprisonment, and the juvenile court 
shall have jurisdiction of all such misdemeanors: Provided, however, that 
the court may suspend sentence for a violation of the provisions of this 
section and impose conditions as to conduct in the premises of any person 
so convicted, and make such suspension to depend upon the fulfillment 
by such person of such conditions, and, in case of the breach of such 
conditions, or any thereof, the court may impose sentence as though there 
had been no such suspension. The court may also, as a condition of such 
suspension, require a bond in such sum as the court may designate, 
to be approved by the judge requiring same, to secure the performance 
by such persons on the conditions imposed by the court on such sus- 
pension. Such bond shall, by its terms, be made payable to the state of 
Washington, and any monéys received for a breach thereof shall be paid 
into the county treasury. [L. 13, p. 531, §17. Cf. L. 09, p. 595, §1: 
L. 07, p. 16, § 1.] 
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Cited in 95 Wash. 190, 192. 

Under this section it is not necessary 
to allege that the child was dependent or 
delinquent prior to the commission of 
defendant’s acts “causing” delinquency, 
or that the acts charged contributed to 
a pre-existing state or condition of de- 
linqueney; especially in view of section 
1987-1, supra, defining a dependent child 
as one who from any cause is in danger 
of growing up to lead an idle or im- 
moral life: State v. Adams, 95 Wash. 
189, 163 Pac. 403. 

Sufficiency of Evidence: Sec, State v. 
Adams, 95 Wash. 189, 163 Pac. 403. 


A prosecution for contributing to the 
delinquency of a child, under Rem. & 
Bal. Code, § 2004, superseded by this 
section, is properly tried in the criminal 


§ 1987-18. Board of Visitation. 


and not the juvenile department of the 
superior court, where there is nothing to 
indicate that the accused was a juvenile: 
State v. Williams, 73 Wash. 678, 132 
Pac. 415. 


This section, in providing punishment 
for the parents or persons having custody 
of a delinquent child “or any other per- 
son responsible for, or by any act” caus- 
ing or contributing to the delinquency 
of such child, is not subject te the rule 
of ejusdem generis, in view of the evi- 
dent intent of the legislature to make 
the same apply to others than those in 
loco parentis, and also in view of the 
rule that where particular words exhaust 
a class, following general words must 
refer to some larger class: State v. 
Plastino, 67 Wash. 374, 121 Pac. 851. 


In each county, the judge presiding over the juvenile court sessions, 
as defined in this act, may appoint a board of four reputable citizens. 
who shall serve without compensation, to constitute a board of visitation. 
whose duty it shall be to visit as often as twice a year all institutions, 
societies and associations within the county receiving children under this 
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act, as well as all homes for children or other places where individuals 
are holding themselves out as caretakers of children, also to visit other 
institutions, societies and associations within the state receiving and car- 
ing for children, whenever requested to do so by the judge of the juvenile 
court: Provided, the actual expenses of such board may be paid by the 
county commissioners when members thereof are requested to visit insti- 
tutions outside of the county seat, and no member of the board shall be 
required to visit any institutions outside the county unless his actual 
traveling expenses shall be paid as aforesaid. Such visits shall be made 
by not less than two members of the board, who shall go together or make 
a joint report. The board of visitors shall report to the court from time 
to time the condition of children received by or in charge of such insti- 
tutions, societies, associations, or individuals. It shall be the duty of 
every institution, society, or association, or individual receiving and car- 
ing for children to permit any member or members of the board of visi- 
tation to visit and imspect such institution, society, association or home 
where such child is kept, in all its departments, so that a full report may 
be made to the court. [L. 13, p. 531, 8 18.) 


Cited in 105 Wash. 685. 


CHAPTER VII-A. 
CUSTODY AND TREATMENT OF DELINQUENT AND DISEASED WOMEN. 


§ 1988. Women’s Industrial Home and Olinic. 


There is hereby established a public institution of the state to be 
known as the Women's Industrial Home and Clinic,’’ for the pur- 
pose of receiving, taking into custody, detaining, confining, caring for, 
training, reforming, treating and curing such delinquent or diseased 
women as may be committed to it as provided by law. Said institution 
shall consist of such lands and buildings as may be authorized by law, 
and shall be located, constructed, equipped, maintained and managed by 
a board of five directors, two of whom shall at all times be women, 
appointed by the governor. [L. 19, p. 570, §1.] 


§ 1989. Board of Directors—Appointment and Compensation. 


Within sixty days after the taking effect of this act the governor 
shall appoint five directors, three of whom shall at all times be members 
of the state board of control, and two of whom shall be women. The 
women members shall be appointed for terms ending, one on May 31, 1922, 
and one on May 31, 1924, and upon the expiration of their respective 
terms the governor shall appoint a successor for a term of five years. 
The governor shall also fill by appointment any vacancies that shall occur 
for any unexpired term or terms. All such appointments shall be for 
fitness and of a nonpartisan character. The governor shall have the 
power to remove any of said directors for cause. Such directors shall 
receive no compensation for their services, but shall be paid their actual 
and necessary traveling expenses incurred while engaged in the perform- 
ance of their official duties. Three members of the board of directors 
shall constitute a quorum for the transaction of business. [L. 19, p. 570, 


§ 2.] 
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§ 1990. Site for Institution—Acquisition. 


The board of directors are hereby authorized, and it shall be their 
duty to acquire by purchase, gift, or appropriation in the name of the 
state, a suitable site for said institution of not less than two hundred acres 
of arable land, to the end that, so far as practicable, the food of the 
inmates of the institution may be produced thereon, which land shall 
have an ample supply of water and shall be conveniently accessible to 
transportation facilities: Provided, the board may, if practicable, take 
over and use for such institution any site now owned by the state, and 
the board may, pending the selection of a permanent site and the con- 
struction of the necessary buildings, purchase, lease or otherwise acquire 
and use temporarily any site and buildings that may be suitable for the 
purposes of this act. [L. 19, p. 571, §3.] 


§ 1991. Building Plans—Bids for Contracts. 


The directors shall cause to be prepared plans and specifications for 
remodeling or erecting on such site necessary buildings for a suitable 
plant for the institution, which plans shall provide for cottages to be 
arranged for the proper classification of inmates as to the character and 
needs of such inmates, including proper hospital and clinic facilities, 
and the directors shall furnish and equip the same ready for use. 

Contracts shall be made by the directors, and those involving an 
expenditure of over five hundred dollars ($500) shall be duly advertised 
and competitive bids received thereon, no member of the board of directors 
to have financial interest therein. In connection with the remodeling 
or erecting of the various cottages and buildings comprising the plant 
of the institution no building permit shall be required from the municipal 
corporation in which such institution may be located. 


When such buildings have been prepared and equipped and the 
necessary staff of officers organized, the directors shall so certify to the 
governor, who shall thereupon issue a public proclamation that the insti- 
tution is ready for the reception of inmates, and shall cause a copy of 
such proclamation to be sent to each judge of the superior court and to 
each justice of the peace in the state. [L. 19, p. 571, § 4.] 


§ 1992. Transfers of Inmates of State School for Girls. 


The superintendent of the State School for Girls may transfer to the 
Women’s Industrial Home and Clinie such female persons over sixteen 
years of age as may in the judgment of such superintendent and the 
board of directors of said Women’s Industrial Home and Clinie be better 
eared for at said institution. [L. 19, p. 572, § 5.] 


§ 1993. Management of Institution —Salaries— Annual Reports. 


The directors shall have control of said institution, determine the 
policy of the same, and make necessary rules and regulations for the 
care, support, discipline, detention, training, education and labor of the 
inmates, including a system of general and vocational instruction, do- 
mestie science and employment in useful trades: Provided, that no system 
of contract labor shall be established. 
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Said board of directors shall provide proper recreational facilities, 
form a board of parole and discharge, cause to be kept proper records, 
including those of inmates, establish a credit system which shall provide 
that not less than twenty-five per cent of the sum accredited to any in- 
mate shall be paid to her at the time of her absolute release from said 
institution. : 

Said board shall fix the salaries of the officers of said institution; 
appoint from their own number a president and secretary who shall 
hold office for such length of time as the board may determine: hold 
meetings at least quarterly at said institution, and audit the accounts 
of the superintendent quarterly. 

The directors shall report annually to the governor the general and 
financial condition of said institution, with such recommendations as they 
may desire to make, a copy of which report shall be sent to the secretary 
of state. [L. 19, p. 572, §6.] 


§ 1994. Superintendent—Bond and Compensation. 


The directors shall appoint and remove at discretion a superintendent 
of said institution who shall be a woman, not of their number, and who 
before entering upon the duties of her office shall give a bond to the 
state with sufficient surety in the sum of five thousand dollars ($5,000), 
and shall be sworn to faithful performance of her duties. The superin- 
tendent shall receive such compensation as shall be fixed by the directors 
and shall reside at the institution. [L. 19, p. 573, § 7.] 


§ 1995. Duties of Superintendent—Employees. 

The superintendént shall manage said institution and shall have 
control over the inmates thereof, working for the speedy return of the 
offender to community life as a healthy, law-abiding, self-respecting and 
self-supporting member thereof. She shall make rules and regulations for 
the administration of said institution, subject to the approval of the 
board of directors. The superintendent shall also, subject to the board 
of directors, determine the number and character, select, appoint and 
assign the duties, of all subordinate officers of the institution, who shall 
be women as far as practicable, and shall be sworn to a faithful per- 
formance of their duties. 

There shall be a deputy superintendent, a resident physician and clerk. 
The clerk of the institution shall give a bond to the state with sufficient 
surety in the sum of five thousand dollars ($5,000). The resident 
physician shall be legally qualified to practice medicine and surgery in 
the state of Washington, and shall have power to call consulting physi- 
cians when necessary. [L. 19, p. 573, § 8.] 


§ 1996. Commitment of Female Offenders — Delinquent or Dependent 
Minors. 7 

From and after the proclamation of the governor, provided for in 

section 1991, all women over sixteen years of age belonging to any 

of the following classes sentenced to imprisonment by any court of 

criminal jurisdiction may be committed to and confined in, and all women 

over eighteen years of age belonging to any of the following classes 


1021 


1997 PROCEDURE IN CRIMINAL ACTIONS. [Tite XIII 


sentenced to imprisonment by any court of criminal jurisdiction must 
be committed to and confined in said institution: 

First: Women convicted of or who plead guilty to the commission of 
felonies, except murder in the first and second degree, arson in the first de- 
gree, and robbery, who have not been twice before convicted in this state 
or elsewhere of crimes which under the laws of this state would amount 
to felonies. 

Second: Women convicted of or who plead guilty to the commission 
of gross misdemeanors or misdemeanors as defined by law. 

The court imposing sentence on offenders of either of the above 
classes shall not fix the time of such commitment. Commitment to such 
institution shall be executed, within one week after sentence is imposed, 
by @ woman guard appointed by the court for that purpose or sent from 
said institution on notice of the issuance of the commitment. The ex- 
penses of such commitment shall be paid in the same way as commitment 
to other penal institutions of the state. The trial court shall cause a 
record of the case to be sent with commitment papers on blanks furnished 
by the institution. 

Any girl between the ages of sixteen and eighteen years who shall 
be found to be delinquent or dependent under the provisions of chapter 
VII of this Title, may be committed to said institution, and if committed, 
the commitment shall be executed by a juvenile officer, or a woman guard 
from said institution. 

The duration of such commitment for Class 1, including the time 
spent on parole, shall not exceed the maximum term specified by law for 
the crime for which the offender was sentenced, and in such cases it 
shall be the duty of the trial court to specify the maximum term for 
which the offender may be held under commitment. 

The duration of such commitment for all other classes shall not ex- 
ceed three years unless, in the opinion of a board of experts composed 
of one jurist and two physicians one of whom shall be a recognized 
neurologist, a longer detention shall be recommended. 

If, through oversight or otherwise, any person be sentenced to con- 
finement in said institution for a definite period of time, such sentence 
shall not for that reason be void but the person so sentenced shall be 
entitled to the benefits and subject to the liabilities of this act in the 
same manner and to the same extent as if sentence had been given in the 
terms required by this section; and in such cases said board of directors 
shall deliver to such offender a copy of this act and written information 
of her relation to said board. | 

Immediately upon the arrival of any person committed to said in- 
stitution a careful physical and mental examination of such person shall 
be made by a competent physician. [L. 19, p. 574, §9.] 


§ 1997. Parole and Discharge of Inmates. 

Said board of directors shall constitute a board of parole and dis- 
charge. Any inmate of the institution who has been in confinement 
within said institution may upon recommendation of the superintendent 
be allowed to go on parole in the discretion of the majority of said board 
of parole, under the following conditions: That she is in good physical 
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condition and free from any contagious diseases, has ability to earn 
an honest living, has a satisfactory institutional record based on the merit 
system, and a proper home to which she may go, or suitable employ- 
ment has been secured in advance by the board of parole. Each person 
paroled or discharged from the institution shall be given, if the superin- 
tendent deems it best, suitable clothing and transportation expenses 
and, if such person has no money to her credit, not less than five dollars 
($5) in money. 

Authority is conferred on said board of parole to establish such rules 
and regulations as it may deem necessary, setting forth the conditions 
upon which inmates may be discharged upon parole, and to enforce such 
rules and regulations and provide suitable supervision by agents of the 
institution. [L. 19, p. 575, § 10.] 


§ 1998. Violation of Parole—Arrest. 


While upon parole each inmate of said institution shall remain in 
the legal custody and under the control of the board of directors. 
and subject at any time to be taken back to said institution for any 
reason that shall seem sufficient to said board. Whenever any paroled 
inmate of said institution shall violate her parole and be returned to the 
institution, she may be required to serve the unexpired term of her maxi- 
mum sentence, including the time she was out on parole, or any part 
thereof, in the discretion of the board of directors, or she may be paroled 
again if said board of parole so decide. The request of said board of 
directors, or any person authorized by the rules of said board, shall be 
sufficient warrant to authorize any officer of said institution or any offi- 
eer authorized by law to serve criminal process within this state, to 
return any inmate on parole into actual custody; and it shall be the 
duty of police officers, constables and sheriffs to arrest and hold any 
paroled inmate when so requested, without any written warrant, and, 
for the performance of such duty, the officer performing the same, 
except officers of said institution, shall be paid by the board of directors 
of said institution out of the institution funds such reasonable compen- 
sation as is provided by law for similar services in other cases. [L. 19, 


p. 576, § 11.) 


§ 1999. Escape of Inmates. 

If any inmate shall escape from said institution or from any keeper 
or officer having her in charge or from her place of work while engaged 
in working outside of said institution, she shall be returned to said in- 
stitution when arrested, and may be disciplined in such manner as the 
board of directors may determine. All the provisions of section 1998 re- 
lating to the arrest and return of paroled inmates shall apply to the 
arrest and return of escaped inmates. [L. 19, p. 577, § 12.] 


§ 2000. Transfers to State Prison, etc. 

The board of directors may transfer to the state prison any inmate 
of said institution who shall appear to said board to be incorrigible, 
or whose presence in said institution may be seriously detrimental to 
its well-being: Provided, such inmate was originally so committed, subject 
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to be returned upon requisition of the board of directors. The diree— 
tors may transfer to any other appropriate state institution anv inmate 
whose welfare the board, after proper study and examination of her case. 
shall decide may be best cared for at such other institution. Whenever 
any inmate of said institution shall be, in the judgment of the board of 
directors, in need of special medical attention, such inmate may be 
transferred to a hospital or other appropriate state institution, subject to 
return upon requisition of the board of directors. The board of directors 
may transfer to any of the Washington hospitals for the insane any 
inmate of said institution who may be insane, but no inmate of said 
institution shall be transferred except upon the written certificate of 
two competent physicians not connected with the institution, to the 
effect that such inmate has become insane, and any inmate declared to 
be insane shall have a right to appeal to the superior court for the 
county in which said institution is located from said order of transfer. 
Upon the written certification of the superintendent of any of the Wash- 
ington hospitals for the insane that an inmate transferred has become 
cured of her insanity, the directors shall, by requisition, require the return 
of such inmate to said institution. [L. 19, p. 577, §13.] 


§ 2001. Discharge. 


If it shall appear to said board of directors, acting as a board of 
parole and discharge, that any inmate on parole, although not having vet 
reached her maximum term, has maintained a satisfactory parole record 
and will continue, if discharged, to lead an orderly life, said board. 
by a unanimous vote of all the members present at any stated meeting 
thereof, may discharge such inmate from said institution. [L. 19, p. 578, 
§ 14.] 


§ 2002. Infant Children of Inmates. 

If any woman committed to said institution is, at the time of her 
commitment, the mother of a child under two years of age, or shall give 
birth to a child while an inmate of said institution, such child may be 
retained in said institution, until it attains the age of two years, when 
the board of directors shall cause such child to be placed in an asylum 
or home for children, or in the care and custody of some relative or 
proper person willing to assume such care, and if necessary, the board 
may pay the reasonable cost of maintenance of said child, until the mother 
shall be discharged. Any child over the age of two years at the time 
of the commitment of its mother to said institution, may, if found delin- 
quent or dependent, be committed to proper care and custody under the 
provisions of the juvenile court law. IL. 19, p. 578, §15.] 


§ 2003. Appropriation. 

There is hereby appropriated out of any money in the state treasury: 
not otherwise appropriated, the sum of one hundred fifty thousand 
dollars ($150,000), or so much thereof as may be necessary to carry out the 
provisions of this act, for the construction and maintenance of the 
Women’s Industrial Home and Clinic. [L. 19, p. 578, § 16.] 
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§ 2004. Partial Invalidity. 

If any provision or section of this act is, for any reason, held to 
be invalid or unconstitutional, such holding shall not affect the validity 
of the act as a whole, or any other part thereof. [L. 19, p. 579, §17.] 


CHAPTER VIII. 
LIMITATION OF CRIMINAL ACTIONS AND REPEALS. 


§ 2005. Limitation on Criminal Actions Other Than Murder. 


Prosecutions for the offenses of murder and arson, where death 
ensues, may be commenced at any period after the commission of the 
offense; for offenses the punishment of which may be imprisonment in the 
penitentiary, within three years after their commission; and for all 
other offenses, within one year after their commission: Provided, that 
any length of time during which the party charged was not usually and 
publicly resident within this state shall not be reckoned within the one 
and three years respectively: And further provided, that where an in- 
dietment has been found, or an information filed, within the time limited 
for the commencement of a criminal action, if the indictment or informa- 
tion be set aside, the time of limitation shall be computed from the 
setting aside of such indictment or information. [Cf. L. 54, p. 77, 
§ 10; Cd. 81, § 779; L. 91, p. 46, §2; 2 H. C., § 1188.) ä 

Cited in 19 Wash. 436; 56 Wash. 385. § 42. Oommencement of Prosecution: 
The act of February 24, 1891, relating State v. Erving, 19 Wash. 435, 53 Pac. 
to criminal procedure, was not designed 717. 
to provide a complete system repealing § 43. —— Amendment After Appeal 


the existing laws; but only to make the from Justice Court: State v. Poyner, 57 
existing laws harmonious with the Wash. 489, 107 Pac. 181. 


changes brought about by the constitu- When prosecution deemed commenced 
tion: State ex rel. Repath v. Caldwell, within statute of limitations. 1 
9 Wash. 336, 37 Pac. 669. Ann. Cas. 319. 

LIMITATION OF PROSECUTIONS: Computation of limitation of time 
See Remington's Digest, Crim. Law, against prosecution. 12 Ann. Oas. 
§§ 40—43. 60. 

§40. Limitations Applicable: State v. Remedy of accused not brought to 
Erving, 19 Wash. 435, 53 Pac. 717 trial ee ee or 5774 

i ] i to iod. Ann. Oas. 191 
§ 41. Oommencement of Period of Lim- 1273. . l 


itation—Commission of Offense in Gen- 


eral: State v. Erickson, 54 Wash. 472, Exclusion of time of pendency of 


prior indictment in computation of 


103 Pac. 796. limitation period. 3 A. L. B. 1330. 
§ 2006. Repeal and Amendment of Criminal Statutes — Saving Clause 
Presumed. 


No offense committed and no penalty or forfeiture incurred previous 
to the time when any statutory provision shall be repealed, whether such 
repeal be express or implied, shall be affected by such repeal, unless 
a contrary intention is expressly declared in the repealing act, and no prose- 
cution for any offense, or for the recovery of any penalty or forfeiture, 
pending at the time any statutory provision shall be repealed, whether 
such repeal be express or implied, shall be affected by such repeal, but 
the same shall proceed in all respects, as if such provision had not been 
repealed, unless a contrary intention is expressly declared in the repealing 
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act. Whenever any criminal or penal statute shall be amended or repealed, 
all offenses committed, or penalties or forfeitures incurred while it was 
in force shall be punished ‘or enforced as if it were in force, notwithstand- 
ing such amendment or repeal, unless a contrary intention is expressly 
declared in the amendatory or repealing act, and every such amendatory 
or repealing statute shall be so construed as to save all criminal and 
penal proceedings, and proceedings to recover forfeitures, pending at 
the time of its enactment, unless a contrary intention is expressly de- 
clared therein. [L. 01, Ex. Sess., p. 13, §1.] 


Cited in 55 Wash. 406; 56 Wash. 398; 
58 Wash. 432. 


The saving clause of this section is 
constitutional; and a pending prosecution 
for practicing medicine without a license 
is not affected by Rem. Code, § 8386, 
repealing former laws before trial and 
conviction of the accused (overruling 
Id. on rehearing): State v. Hanover, 55 
Wash. 403, 107 Pac. 388. 


This section was a genera] savings 
clause applicable to the repeal or amend- 
ment of all criminal statutes unle3s a 
contrary intention is expressly declared 
therein, and is sufficient to continue in 


force the laws repealed by the penal 
code of 1909, during the interim between 
the passage and the taking effect of 
such penal code: State v. Newcomb, 58 
Wash. 414, 109 Pac. 355. 


Under this section, and section 2294, 
infra, it i3 not essential to a prosecution 
for such prior offense that it was pend- 
ing when the penal code of 1909 took 
effect: State v. Lorenzy, 59 Wash. 308, 
109 Paec. 1064, Ann. Cas. 1912B, 153. 

Statutes prescribing effect of repeal 
of criminal statute on prosecutions 
for prior offenses. 6 Ann. 
891, 


CHAPTER IX. 
PARTIES TO CRIMINAL ACTIONS. 


§ 2007. Distinctions Relating to Accessory Abolished. 

No distinction shall exist between an accessory before the fact and a 
principal, or between principals in the first and second degree, and all 
persons concerned in the commission of an offense, whether they directly 
counsel the act constituting the offense, or counsel, aid and abet in 
its commission, though not present, shall hereafter be indicted, tried and 


punished as principals. 
§ 1189. ] 


Cited in 3 Wash. 178, 179; 7 Wash. 340; 
12 Wash. 350; 19 Wash. 467; 20 Wash. 
502; 21 Wash. 356; 48 Wash. 262; 66 
Wash. 467; 82 Wash. 674; 86 Wash. 281; 
94 Wash. 216; 104 Wash. 298; 105 Wash. 
422, 424. 

Although this section abolishes the dis- 
tinction between accessories and prin- 
cipals, it is a fatal variance to charge 
defendant with burglary as a principal, 
and prove that he was an accessory be- 
fore the fact: State v. Morgan, 21 Wash. 
355, 58 Pac. 215. 

Under this section a defendant may be 
convicted under an information charging 
him with larceny as principal, although 
the evidence shows that he was not pres- 
ent at the commission of the crime, but 
advised and counseled it with the in- 
tention of receiving the benefits of the 
property taken: State v. Duncan, 7 
Wash. 336, 35 Paec. 117, 38 Am. St. Rep. 
888. 


[L. 54, p. 98, 8 125; Cd. 81, 8 956; 2 H. C, 


Principals and Accomplices: See Rem- 
ington’s Digest, Crim. Law, §§ 17—22. 


In General: State v. Nugent, 20 Wash. 
522, 56 Pac. 25, 72 Am. St. Rep. 133; 
State v. Boysen, 30 Wash. 338, 70 Pac. 
740; State v. Wappenstein, 67 Wash. 592, 
121 Pac. 989; State v. Klein, 94 Wash. 
212,162 Pac. 52; Statev. Ferry Line Auto 
Bus Co., 93 Wash. 614, 161 Pac. 467. 

As an accessory is tried as a principal, 
he cannot object to instructions concern- 
ing accomplices because he did not do 
the actual stealing: State v. Vane, 100 
Wash. 421, 178 Pac. 456. 


§§ 19,20. —— Accessories Before the 
Fact: State v. Payne, 6 Wash. 563, 34 
Pac. 317; State v. Robinson, 12 Wash. 
349, 41 Pac. 51, 902; State v. Duncan, 
7 Wash. 336, 35 Paec. 117, 38 Am. St. 
Rep. 888. 


See, also, State v. Vane, 105 Wash. 
421, 178 Pac. 456. 
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Criminal responsibility of one co- 
operating in offense which he is 


incapable of committing personally. 
5 A. L. B 782. 


§§ 21,22. Prosecution and Punishment 
of Principals and Accessories: State v. 
Gifford, 19 Wash. 464, 53 Pac. 709; State 
v. Webb, 20 Wash. 500, 55 Pac. 935; 
State v. McFadden, 48 Wash. 259, 93 
Pac. 414, 14 L. R. A. (N. S.) 1140. 


§ 2008. Accessory After the Fact—Who may be. 


Every person not standing in the relation of husband or wife, parent 
or grandparent, child or grandchild, brother or sister, by consanguinity 
or affinity, to the offender, who, after the commission of any felony, shall 
harbor, conceal, or maintain, or assist any principal felon or accessory 
before the fact, or shall give the offender any other aid, knowing that 
he had committed a felony, or had been accessory thereto before the 
fact, with intent that he shall avoid or escape from detection, arrest, 
trial, or punishment, shall be deemed accessory after the fact, and shall, 
on conviction thereof, be imprisoned in the county jail not more than one 
year, or be fined in any sum not exceeding five hundred dollars. [L. 54, 
p. 98, § 126; Cd. 81, § 957; 2 H. C., §1190.] 


§ 2009. Accessory After Fact Tried Though Principal not. 


Every person who shall become an accessory after the fact to any 
felony may be indicted, convicted, and punished, whether the principal 
felon shall or shall not have been convicted previously, or shall or shall 
not be amenable to justice by any court having jurisdiction to try the 
principal felon. [Cf. L. 54, p. 98, §127; Cd. 91, § 958; L. 81, p. 65, 
§97; 2 H. C. §1376.] 


§ 2010. Who may be Tried and Punished. 


Every person, whether an inhabitant of this state, or of any other 
state, territory, or county, may be tried and punished under the laws of 
this state for an offense committed by him therein, except when such 
offense is cognizable exclusively in the courts of the United States. 
[L. 91, p. 47, §3; 2 H. C., § 1191.) 


It is no less a erime to murder a for- 
eigner than a citizen at a place within 


place within the limits of an Indian reser- 
vation: Id: 


the admiralty jurisdiction of the United 
States courts: Smith v. United States, 1 
W. T. 262. 


An Indian who has severed his tribal 
relations may be prosecuted in the 
courts of this state, whether the offense 
was committed within or without the 
limits of a reservation: Stute v. Williams, 
13 Wash, 335, 43 Pac. 15. 


An Indian who retains his tribal rela- 
tions may be prosecuted in the courts of 
this state for offenses committed at a 


§ 2011. Term “Person,” Defined. 


A foreign subject accused of murder 
in the first degree committed within the 
state jurisdiction i3 not entitled to a 
removal of the prosecution to the United 
States court: State v. Champoux, 33 
Wash. 339, 74 Pac. 557. 

A territorial district court, in the exer- 
cise of its jurisdiction, under the laws of 
the territory, had jurisdiction to try and 
punish any person who committed mur- 
der on San Juan island: Watts v. United 
States, 1 W. T. 288; Watts v. Territory, 
1 W. T. 409. 


When the term person“ or other word is used to designate the party 


whose property is the subject of an offense, or against whom any act is 
done with intent to defraud or injure, the term may be construed to 
include the United States, this state, or any state or territory, or any 
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public or private corporation, as well as an individual. [L. 54, p. 99, 
§ 134; Cd. 81, § 964. ] 


Liability of corporation to indict- Criminal liability of corporation for 
ment for homicide. 16 Ann, Cas. act of misfeasance other than 
840; Ann. Cas. 1915B, 621; 21 homicide. Amn. Oas. 1916C, 459. 
L. R. A. (N. 8.) 998; 45 L. B. A. Criminal responsibility of corpora- 
(N. &) 344. tion in hands of receiver. 21 Ann. 


Cas. 694; 26 L. R. A. (N. 8.) 710. 


§ 2011-1. Corporation Charged With Crime. 

Whenever an indictment or information shall be filed in any superior 
court against a corporation charging it with the commission of a crime, 
a summons shall be issued by the clerk of such court, signed by one of 
the judges thereof, commanding the sheriff forthwith to notify the accused 
thereof, and commanding it to appear before such court at such time as 
shall be specified in said summons. Such summons and a copy of the 
indictment or information shall be at once delivered by such clerk to 
said sheriff and by him forthwith served and returned in the manner 
provided for service of summons upon such corporation in a eivil action. 
Whenever a complaint against a corporation, charging it with commission: 
of a crime, shall be made before any justice of the peace or municipal 
judge, a like summons, signed by such justice of the peace or municipal 
judge, shall be issued, which, together with a copy of said complaint, 
shall be delivered to the sheriff at once and by him forthwith served as 
herein provided. [L. 11, p. 106,§1.] 


§ 2011-2. Appearance by Corporation. 7 

Upon such service being made such corporation shall appear at the 
time designated, by one of its officers or by counsel; and upon such 
appearance, and thereafter, the same course shall be pursued, as nearly 
as may be, as upon the appearance of an individual to indictment, 1D- 
formation or complaint and warrant charging him with the same offense. 
Upon failure of the corporation to make such appearance said court 
shall cause to be entered a plea of not guilty,’ and upon appearance 
made or plea entered the corporation shall be deemed forthwith con- 
tinuously present in court until the case shall be finally disposed of. 


[L. 11, p. 106, § 2.] 


§ 2011-3. Judgment Against Corporation. 

If the corporation shall be found guilty and a fine imposed, it shall 
be entered and docketed by the clerk, or justice of the peace or mi- 
nicipal judge as a judgment against the corporation, and it shall be 
of the same force and effect and be enforced against such corporation 
in the same manner as a judgment in a civil action. [L. 11, p. 106, §3! 
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CHAPTER X. 
VENUE OF CRIMINAL ACTIONS. 


§2012. Criminal Actions, Where Commenced. 

Except as otherwise specially provided by statute, all criminal actions 
shall he commenced and tried in the county where the offense was com- 
mitted. [Cf. L. 79, p. 75, §10; Cd. 81, § 780; L. 91, p. 47, § 4; 2 H. C., 
§ 1192. ] | 

Cited in 23 Wash. 576; 15 Wash. 17. Degree of proof of venue in erim- 


Locality of Offense: See Remington’s inal cases. L. R. A. 1918B, 1187; 


: : Ann. Oas. 1912B, 939. 
Digest, Crim. La 27; Sh ash „ 
v. United States, 1 W. T. 188; Smith v. Jurisdiction of criminal offenses com- 


United States, 1 W. T. 262; Watts v. mitted in territory out of which 
United States. 1 W. T. 288. new county is created. 4 Ann. 
| ? Oas. 555; Ann. Oas. 1914B, 348. 


§ 2013. Jurisdiction When Offense Committed in Two or More Counties. 


When a public offense has been committed partly in one county 
and partly in another, or the act or effects constituting or requisite to the 
consummation of the offense occur in two or more counties, the jurisdic- 
tion is in either county. [L. 54, p. 99, §129; Cd. 81, §959; 2 H. C., 
§ 1193.) 


Cited in 26 Wash. 654. Validity of statutes fixing place of 
Offenses Committed Partly in One prosecution of erime committed in 
County and Partly in Another: Sce Rem- two counties. 4 Ann. Oas. 1194. 
ington’s Digest, Crim. Law, 38 31, 32; Constitutionality of statute fixing 
State v. Hoshor, 26 Wash. 643, 67 Pac. venue of offense committed while 
386; State v. Mardesich, 79 Wash. 204, upon a public conveyance, or at a 
140 Pac. 573; State v. Hazzard, 75 Wash. station or depot upon the route 
5, 134 Pac. 514. Organization of New thereof. 11 A. L. R. 1020. 


District: Leschi v. Territory, 1 W. T. 13; 
McAllister v. Territory, 1 W. T. 360. 


§ 2014. Offenses Committed on County Boundaries. 


Offenses committed on the boundary line of two counties, or within 
one hundred rods of the dividing line between them, may be alleged 
in the indictment or information to have been committed in either of 
them, and may be presecuted and punished in either county. [Cf. L. 54, 
p. 99, § 130; Cd. 81, § 960; L. 91, p. 47, §5; 2 H. C., § 1194.] 


§ 2015. Venue of Stolen Property Taken into Another County. 


When property taken in one county by burglary, robbery, larceny, 
or embezzlement has been brought into another county, the jurisdiction 
is in either county. [L. 54, p. 99, § 131; Cd. 81, § 961; 2 H. C., § 1195.) 


Cited in 14 Wash. 553; 55 Wash. 589. Validity of statute making offense 

Locality of Offense—Larceny and Bur- 1 3 1 in county 
glary: See Remington's Digest, Crim. orner an Koero committed. 9 
Law, §30; State v. Kyle, 14 Wash. 550, Ann. Oas. 615; 19 Ann. Cas. 1236; 
45 Pac. 147; State v. Carroll, 55 Wash. - 3 R. A. (N. 8.) 669; L R. A. 
588, 104 Pac. 814, 133 Am. St. Rep. 1047, 1918F, 965. 


19 Ann. Cas. 1234. 


§ 2016. Jurisdiction of Homicide in Either County, When. 


If any mortal wound is given or poison administered in one county, 
and death, by means thereof, ensue in another, the jurisdiction is in 
either. [L. 54, p. 99, §132; Cd. 81, § 962; 2 H. C., § 1196.) 
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§ 2017. Venue of Action Against Accessory After the Fact. 


An accessory after the fact to a felony may be tried either in the 
county in which he shall have become an accessory, or in the county in 
which the felony shall have been committed. [Cf. Cd. 81, § 958; L. 91, 
p. 47, § 6; 2 H. C., § 1197. ] 


See supra, § 1940, trial of accessory. 
See infra, § 2262, venue and trial of accessories. 


§ 2018. Change of Venue, Proceedings to Obtain. 

The defendant may show to the court, by affidavit, that he believes 
he cannot receive a fair trial in the county where the action is pending, 
owing to the prejudice of the judge, or to excitement or prejudice 
against the defendant in the county, or some part thereof, and may 
thereupon demand to be tried in another county. The application shall 
not be granted on the ground of excitement or prejudice other than 
prejudice of the judge, unless the affidavit of the defendant be sup- 
ported by other evidence; nor in any case unless the judge is satisfied 
the ground upon which the application is made does exist. [L. 54, 
p. 117, §98; Cd. ’81, § 1072; L. ’91, p. 47, §7; 2 H. C., § 1198. 


See notes to § 209, supra. 


Cited in 23 Wash. 291; 40 Wash. 609; 
65 Wash. 248; 88 Wash. 347; 97 Wash. 
„06. 

CHANGE OF VENUE: See Reming: 
ton’s Digest, Crim. Law, 38 35—39. 
Grounds — Disqualification of Judge: 
State v. Hawkins, 23 Wash. 289, 63 Pac. 
258; State v. Strodemier, 40 Wash. 608, 
82 Pac. 915. 


8 36. Local Prejudice: State v. 
Champoux, 33 Wash. 339, 74 Pace. 557 
State v. Hillman, 42 Wash. 615, 85 Pac. 
63; State v. Welty, 65 Wash. 244, 118 
Pac. 9: State v. Wright, 97 Wash. 304, 
166 Pac. 645. 

§ 37. Application —Affidavits and Other 
Proofs: State v. Straub, 16 Wash. 111, 
47 Pac. 227; State v. Champoux, 33 
Wash. 339, 74 Pac. 557. 

§ 38. County or District to Which 


§ 2019. 


Change may be Made: McAllister v. Ter- 
ritory, 1 W. T. 360; Puyallup v. Snyder, 
13 Wash. 572, 43 Pac. 635. 


§ 39. Jurisdiction and Proceedings After 
Change: Smith v. United States, 1 W. T. 
262; State v. Lyts, 25 Wash. 347, 65 Pac. 
030; State ex rel. Adams v. Grimes, 80 
Wash. 14, 141 Pac. 184. 


County to which venue may be 
changed iù absence of statute re- 
quiring ckange to be to nearest or 
adjoining county. 9 Ann, Cas. 
177. 

Mandamus to compel change of venue 
in criminal case. L. R. A. 1917F, 
914. 


Change of venue on application of 
the state in criminal prosecution as 
matter of right or of discretion. 
21 Ann. Cas. 1203. 


Discretion of Court—Duty of Clerk. 


When the affidavit is founded on prejudice of the judge, the court 
may, in its discretion, grant a change of venue to some other county. 
or may continue the cause until such time as it can be tried by another 
judge in the same county; if the affidavit is founded upon excitement 
or prejudice in the county against the defendant, the court may, in its 
discretion, grant a change of venue to the most convenient county. The 
clerk must, upon the granting of a change of the place of trial, make a 
transcript of the proceedings and order of court, and, having sealed 
up the same with the original papers, deliver them to the sheriff, who 
must without delay, deposit them in the clerk’s office of the proper 


county, and make his return accordingly. 


[Cf. L. 54, p. 117, § 99; 


Cd. 81, 8 1073; L. 91, p. 47, 88; 2 H. C., § 1199. 
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Cited in 23 Wash. 291; 65 Wash. 248; ritory, 1 W. T. 360; Edwards v. State, 
88 Wash. 347; 97 Wash. 306. 2 Wash. 291, 26 Pac. 258; State v. 


Discretion of Court: McAllister v. Ter- ‘Straub, 16 Wash. 111, 47 Pac. 227. 


§ 2020. Change upon Consent of Parties. 
The court may, at its discretion, at any time, order a change of 
venue or place of trial to any county in the state, upon the written 


consent or agreement of the prosecuting attorney and the defendant. 
[L. 73. p. 235, § 237; Cd. ’81, § 1075; 2 H. C., § 1200.) 


§ 2021. Recognizance of Defendant and Witnesses on Change. 

When a change of venue is ordered, if the offense be bailable, the 
court shall recognize the defendant, and in all cases the witnesses, to 
appear at the court to which the change of venue was granted. [Cf. 
L. 54, p. 117, § 100; Cd. 81, § 1076; L. ’91, p. 48, §9; 2 H. C., § 1201.] 


Time and place covered by recogni- where change of venue is taken. 
zance or bail bond in criminal case L. R. A. 1916F, 380. 
CHAPTER XI. 


FORMS OF CRIMINAL ACTIONS. 


§ 2022. Pleadings—Forms Abolished. 

All the forms of pleading in criminal actions heretofore existing 
are abolished; and hereafter, the forms of pleading, and the rules by 
which the snfficiendy of pleadings is to be determined, are those pre- 
scribed herein. [L. 69, p. 240, 8 180; Cd. 81, § 1002; 2 H. C., § 1202. ] 


Cited in 4 Wash. 106; 9 Wash. 97; 11 The ancient formalities and technicali- 
Wash. 119; 23 Wash. 549, 576; 44 Wash. ties of the common law are abolished: 
208. 3 v. Wright, Wash. 104, 29 Pac. 984; 

tate v. Wright, 9 Wash. 96, 37 Pac. 313; 

Application of This Section: State v. 

Fillpot, 51 Wash. 223, 98 Pac. 659. 5 v. Blanchard, 11 Wash. 116, 39 Pac. 


§ 2023. The Charge must be by Information or Indictment. 

No person shall be held to answer in any court for an alleged crime 
or offense, unless upon information filed by the prosecuting attorney, 
or upon an indictment by a grand jury, except in cases of misdemeanor 
before a justice of the peace, or before a court-martial. [Cf. Cd. ’81, 
§ 764; L. 91, p. 48, §10; 2 H. C., § 1208.] 


§ 2024. All Prosecutions may be by Information. 


All public offenses may be prosecuted in the superior courts by in- 
formation. [L. ’09, p. 186, §1. Cf. L. 90, p. 100, §1; L. 91, p. 214, 
81; 2 H. C., § 1204. ] 

See notes to Const., Art. I, § 20. 

See infra, § 2050, manner of bringing information. 

See infra, § 2053, duty of prosecuting attorney. 

Cited in 1 Wash. 380; 3 Wash. 174; 13 Pac. 465; Lybarger v. State, 2 Wash. 
Wash. 337; 20 Wash. 245: 30 Wash. 139; 552, 27 Pac. 449, 1029; State v. Nord- 
32 Wash. 10; 50 Wash. 322; 58 Wash. 405. stram, 7 Wash. 506, 35 Pac. 382; State 

NECESSITY OF INDICTMENT: See v. Baldwin, 15 Wash. 15, 45 Pac. 650. 
Remington’s Digest, Ind. & Inf., §§ 1—4. This law providing for prosecution by 


§1. Constitutional and Statutory Pro- information is constitutional: State v. 
visions: Rafferty, In re, 1 Wash. 382, 25 Humason, 5 Wash. 499, 32 Pac. 111. 
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A law changing the mode of procedure 
in prosecutions for crime from an in- 
dictment to an information does not 
contain any of the elements, or respond 
to any of the accepted definitions, of an 
ex po3t facto law, although the offense 
under prosecution may have been com- 
mitted prior to such change in the law: 
Lybarger v. State, 2 Wash. 552, 27 Pac. 
449, 1029; State v. Stowe, 3 Wash. 206, 
28 Pac, 337, 14 L. R. A. 609; State v. 
Hoyt, 4 Wash. 818, 30 Pac. 1060. 


PROCEDURE IN CRIMINAL ACTIONS. 


[TiTLe XIII 


§ 3. Offenses Which must be Prosecuted 
by Indictments—Infamous Crimes: Fowler 
v. United States, 1 W. T. 3; McCarthy 
v. State, 1 Wash. 377, 25 Pac. 299, 22 
Am, St. Rep. 152. ` 


§4. —— Felonies and Misdemeanors: 
State v. Gleason, 15 Wash. 509, 46 Pace. 
1043; Barbee, In re, 19 Wash. 306, 53 
Pac. 155. 


CHAPTER XII. 
INDICTMENTS AND PROCEEDINGS BY INFORMATION. 


§ 2025. Challenge to Panel of Grand Jurors. 

Challenges to the panel of grand jurors shall be allowed to any 
person in custody or held to answer for an offense, when the clerk has 
not drawn from the jury-box the requisite number of ballots to con- 
stitute a grand jury, or when the drawing was not done in the presence 
of the proper officers; and such challenges shall be in writing and verified 


by affidavit, and proved to the satisfaction of the court. 


[Cf. L. 54, 


p. 110, 8 45; Cd. 81, 8 977; L. 91, p. 48, 8 11; 2 H. C., 8 1205. 


Cited in 82 Wash. 290. 


§ 2026. Challenge to Individual Grand Juror. 
Challenges to individual grand jurors may be made by such person 

for reason of want of qualifications to sit as such juror; and when, in 

the opinion of the court, a state of mind exists in the juror, such as would 


render him unable to act impartially and without prejudice. 


[L. 54, 


p. 110, § 46; Cd. 81, § 978; 2 H. C., § 1206.] 


Bias as ground of challenge to grand 
juror in absence of statutory pro- 
vision. 4 Ann, Gas, 873. 


Power of amicus curiae to object to 
competency of grand juror. Ann. 
Cas. 1915A, 196. 


§ 2027. Venire When Panel Discharged. 

If a challenge to the panel be allowed, the panel shall be discharged. 
and the court may order the sheriff to summon from the bystanders 
and the body of the county a sufficient number of persons to act as 


grand jurors. 
$12; 2 H. C., § 1207.] 


[Cf. L. 54, p. 110, §47; Cd. 81, §979; L. 91, p. 48, 


See infra, § 2041, reaummoning from county and from bystanders. 


Court should terminate proceedings at 
any stage of the case when it is discov- 
ered that the impaneling of the grand 
jurors was null and void: Yelm Jim ev. 
Territory, 1 W. T. 63; Clarke v. Terri- 
tory, 1 W. T. 68. 

Order of court to summon from by- 


§ 2028. 


standers to fill the panel is good, if the 
qualifications of those selected are such 
as the law requires: Yelm Jim v. Ter- 
ritory, supra; Clark v. Territory, supra. 
Temporary absence from the state does 
not disqualify one from acting 48 * 
juror: Id. 


Discharge of Juror—Panel to be Filled. 


If a challenge to an individual juror be allowed, he shall be dis- 


charged, and the panel filled. [L. 


2 H. C., § 1208.) 


54, p. 110, 8 48; Cd. 81, § 9803 


See supra, § 110, venire to fill vacancies and open venire. 
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§ 2029. Oath of Grand Jury—Form. 
The following oath shall be administered to the grand jury :— 

‘You, as grand jurors for the body of the county of , do solemnly 
swear (or affirm) that you will diligently inquire into and true pre- 
sentment make of all such matters and things as shall come to your 
knowledge, according to your charge; the counsel of the state, your 
own counsel, and that of vour fellows, vou shall keep secret; you shall 
present no person through envy, hatred, or malice; neither will you 
leave any person unpresented through fear, favor, affection, or reward, 
or the hope thereof; but that you will present things truly as they come 
to your knowledge, according to the best of your understanding, and 
according to the laws of this state. So help you God.” [Cf. L. 54, 
p. 110, § 49; Cd. '81, § 981; L. 91, p. 48, §13; 2 H. C., §1209.] 


§ 2030. Foreman—Powers of—Clerk of Grand Jury. | 

A foreman of the grand jury shall be appointed by the court, who 
may remove him and appoint another at any time, and such foreman 
shall have power to administer all oaths and affirmations to witnesses 
who shall appear before such grand jury, and the jury may appoint one 
of their number as clerk to Keep a minute of their proceedings. [L. 54, 
p. 110, § 50; Cd. ’81, § 982; 2 H. C., § 1210.] 

Cited in 39 Wash. 695. 


Presence and Use of Stenographers: Mather v. King County, 39 Wash. 693, 82 
Pac. 121. 


§ 2031. Grand Jury Charged by Court—Advice to. 

The grand jury shall be charged by the court as to the nature of 
their duties, and may at any reasonable time ask the advice of the 
court as to any legal questions upon which they may desire informa- 
tion. [L. 54, p. 110, §51; Cd. ’81, § 983; 2 H. C., §1211.] 


§ 2032. Prosecuting Attorney to Attend, etc. 

The prosecuting attorney shall attend on the grand jury for the pur- 
pose of examining witnesses and giving them such advice as they may 
ask. [Cf. L. 54, p. 110, § 52; Cd. 81, 8 984; L. 91, p. 49, § 14; 2 H. C., 


81212. 
See infra, § 4136, prosecuting attorney to attend, duties, etc. 
Cited in 21 Wash. 61; 39 Wash. 695; Appearance of private of substituted 
52 Wash. 490. prosecutor before grand jury as 
affecting indictment. Ann. © 


Right of attorney general of state 
to appear before grand jury. Ann. 
ei 1912D, 945; Ann. Cas. 1915D, 

§ 2033. Duties of Grand Jury. | 
The grand jury shall inquire into the eases of parties in custody 
or under bail, charged with commission of offenses against the laws of 
this state, and duly returned by a committing magistrate, or upon a 
complaint sworn to before an officer authorized to administer oaths 
and presented by the prosecuting attorney, or under the instructions of 
the court. [Cf. L. 54, p. 111, §53; L. 65, p. 19, §1; Cd. 81, 8 985; 
L. 91, p. 49, § 15; 2 H. C., S 1213.) 
See infra, § 2037. 


A8. 
1912D, 184; 33 L. R. A. (N. 8) 
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FINDING AND FILING OF INDICT- v. Territory, 1 W. T. 409; McAllister v. 

MENT: See Remington’s Digest, Ind. & Territory, 1 W. T. 360. 

Inf., §§ 5—8. § 7. Competency of Jurors and 
§5. Persons in Custody Under Infor- Regularity of Selection and er 

mation: State v. Croney, 31 Wash. 122, Yelm Jim v. Territory, 1 W. 

71 Pac. 783. §8. Successive n Pe Same 


; Offense: State v. Freidrich, 4 Wash. 204 
§6. Finding of Grand Jury: Watts 29 Pac. 1066, 30 Pac. 328, 31 Pac. 332. 


§ 2034. Jurors to Communicate Personal Knowledge of Offenses. 


If a member of a grand jury knows, or has reason to believe, that 
a public offense, triable within the county, has been committed, he must 
declare the same to his fellow-jurors, who may thereupon investigate 
the same, if a majority so order. [Cd. ’81, § 986; 2 H. C., § 1214.) 


§ 2085. Complainant not to be Present, When. 


No complainant who may institute a prosecution shall be competent 
to be present at the deliberations of a grand jury, or vote for the find- 
ing of an indictment. [L. ’65, p. 19, §1; Cd. '81, § 987; 2 H. C., § 1215.] 


Complainant as member of grand Ann. Cas. 1916C, 424; Ann, Cas. 
jury as affecting validity of in- 1917E, 619. 
dictment. Ann. Cas. 1912B, 738; 


§ 2036. Malicious and Frivolous Prosecution—Costs. 


Where a grand jury ignore a bill of indictment, they shall also 
find whether the prosecution is malicious and frivolous, and find whether 
the complainant or county shall pay the costs, which shall be returned 
with their proceedings into open court. [L. 65, p. 20, §2; Cd. 81, 
§ 988; 2 H. C., §1216.] 


§ 2037. Inquiry into Persons in Prison, etc. 


The grand jury shall especially inquire as to the offense of any 
person confined in prison on a criminal charge; into the condition and 
mismanagement of the public prisons in the county; into the willful 
misconduet in office of public officers; and shall in their discretion ex- 
amine the public records of the county. [L. 54, p. 111, § 53; Cd. ’61, 
§ 989; 2 H. C., §1217.] 


See supra, § 2033. 


§ 2038. Duty to Hear Evidence. 

The grand jury are not bound to hear evidence for the defendant; 
but it is their duty to weigh all the evidence submitted to them, and 
when they have reason to believe that other evidence within their reach 
will explain away the charge, they should order such evidence to be 


produced, and for that purpose may cause process to issue for the wit- 
nesses. [L. 54, p. 111, § 54; Cd. 81, § 990; 2 H. C., § 1218.] 


§ 2039. Fact of Indictment Found not to be Disclosed, When. 


No grand jury shall disclose the fact that an indictment for ® 
felony has been found against any person not in custody or under 
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recognizance until such person has been arrested. [L. 54, p. 111, § 56; 
Cd. 81, 8 991; 2 H. C., 8 1219. 

See infra, § 2046, secrecy of indictment. 

See infra, § 2378, penalty for violating secrecy. 


Disclosure of procecdings by grand Ann. Cas. 257; 17 L. R. A. (N. B.) 
Juror as contempt of court. 15 1049. 


§ 2040. Secrecy of Proceedings, Charge as to. 

No grand juror shall be allowed to state or to testify in any court 
in what manner he or any member of the jury voted on any question 
before them, or what opinion was expressed by any juror in relation 
to such question, or what question was before them; and in charging 
the grand jury the court shall remind them of the provisions of this 
and the preceding sections. [L. 54, p. 111, §57; Cd. ’81, §992; 
2 H. C., § 1220.) 


Cited in 8 Wash. 464. 


§ 2041. Grand Jury may be Resummoned, When. 


Whenever the grand jury shall have been dismissed, they may be 
summoned to attend again, if necessary; and if a full jury do not 
attend, the number may be completed from the bystanders. [L. 54, 
p. 111, §58; Cd. ’81, § 993; 2 H. C., § 1221.) 


Power of court to reassemble grand jury after discharge. 17 Ann. Oas. 656; Ann. 
Cas. 1916C, 207. 


CHAPTER XIII. 
FINDING AND PRESENTMENT OF INDICTMENTS, 


§ 2042. Twelve Jurors must Concur—Indorsement. 


An indictment cannot be found without the concurrence of at least 
twelve grand jurors, and when so found, it must be indorsed ‘‘a true 
bill,“ and such indorsement, signed by the foreman of the jury. [Cf. L. 
54, p. 111, 88 55, 59; L. '69, p. 238, § 173; Cd. 81, § 994; 2 H. C., 
81223. 

Where the grand jury come into open finding Prins bill: Watts v. Territory, 1 


court and present a bill duly indorsed W. A i Ea | 

and signed by their foreman, it is evi- umber of jurors necessary to con- 
dence of the most satisfactory kind that os he ee 171 oe 
twelve of their number concurred in R. A. 33. ) i 


§ 2043. Names of Witnesses Indorsed, Defendant Entitled to Copy. 


When an indictment is found, the names of the witnesses examined 
before the grand jury must be inserted at the foot of the indictment, 
or indorsed thereon, before it is presented to the court, and the clerk 
of the court must, within one day after demand made, furnish the 
defendant, or his counsel, a copy thereof without charge, or permit the 
defendant’s counsel, or the clerk of such counsel to take a copy. 
[Cf. L. ’54, p. 111, §59; L. 69, p. 239, § 174; Cd. 81, § 995; 2 H. C., 
§ 1223. ] 
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Cited in 8 Wash. 233; 67 Wash. 22. 

The mandate of the Constitution, 
Article I, § 22, is sufficiently complied 
with when the accused is given the com- 
plaint and told to make a copy of it if 
he chooses: State v. White, 8 Wash. 230, 
35 Pac. 1100. 

The accused 13 not a “witness” within 
this section and section 2099, requiring 
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the names of witnesses examined before 
the grand jury to be indorsed on the 
indictment, where the accused, learning 
of the investigation, was permitted to 
make a voluntary statement before the 
grand jury, but the indictment was not 
based thereon, and no vcte wa3 taken 
after the statement was made: State v. 
Kulbe, 67 Wash. 21, 120 Pac. 510. 


§ 2044. Indictment at Instance of Private Prosecutor—Costs. 
When an indictment is found at the instance of a private prosecutor, 


the following must be added to the indorsement required by the pre- 
ceding section: Found at the instance of’? (here state the name of 
the person); and in such case, if the prosecution fails, the court try- 
ing the cause may award costs against the private prosecutor, if satisfied, 
from all circumstances, that the prosecution was malicious or without 
probable cause. [Cd. 81, §996; 2 H. C., S 1224.] 


See infra, § 2226, costs against complainant on frivolous or malicious accusation. 


This section was intended to cover all 
criminal cases triable by jury, but the 
jury has no authority, on acquitting the 
defendant, to find that the complaint 
was malicious or without probable cause; 
and the judgment on such verdict, that 
complaining witnes3 pay costs of trial 
and stand committed until costs are paid 


Two prominent elements of this sec- 
tion are: (1) that the court, upon failure 
of prosecution, is to be satisfied from 
all the circumstances that the action of 
the complainant was malicious or with- 
out probable cause; (2) that the impris- 
onment until costs are paid is not a 
part of the judgment there permitted: Id. 


is void: Permstick, In re, 3 Wash. 672, 
29 Pac. 350, 28 Am, St. Rep. 80. 


§ 2045. Custody and Inspection of. 

An indictment, when found by the grand jury, must be presented 
by their foreman, in their presence, to the court and filed by the clerk, 
and remain in his office as a public record; but if the defendant has not 
been held to answer the charge, neither the indictment, nor any order 
or process in relation thereto, must be inspected by any person other 
than the judge of the court, or an officer thereof, in the discharge of a 
duty concerning the same, until after the arrest of the defendant. 
[L. 69, p. 239, §175; Cd. ’81, §997; 2 H. C., §1225.] 


§ 2046. Secrecy as to Indictment. 

No grand juror or officer of the court must disclose any fact concern- 
ing such indictment while it is not subject to public inspection; and a 
violation of this section or the foregoing section is punishable as a 
contempt. [L. ’69, p. 239, § 176; Cd. 81, § 998; 2 H. C., S 1226.] 


See supra, § 2039, grand jury not to disclose. 
See infra, § 2378, penalty for violating secrecy. 


§ 2047. Indictment Found ‘‘Not a True Bill,’’ Filing, etc. 


When a person has been held to answer a criminal charge, and the 
indictment in relation thereto is not found a “true bill,’’ it must be 
indorsed “not a true bill,’ which indorsement must be signed by the 
foreman, and presented to the court and filed with the clerk, and 
remain a public record; but in the case of an indictment not found 
‘fa true bill,” against a person not so held, the same, together with 
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the minutes of the evidence in relation thereto, must be destroyed by 
the grand jury. [L. 69, p. 239, § 177; Cd. 81, § 999; 2 H. C., § 1227. 


§ 2048. Effect of Finding Not a True Bill.“ 


When an indictment indorsed not a true bill' has been presented 
in court and filed, the effect thereof is to dismiss the charge; and the 
Same cannot be again submitted to or inquired of by the grand jury, 
or made the cause of an information, unless the court so order. [Cf. 
L. 69, p. 239, § 178; Cd. 81, § 1000; L. 91, p. 49, §16; 2 H. C., § 1228.] 


This section is not intended to confer a3ubject to its discretion: Lybarger v. 
any right upon the defendant, but simply State, 2 Wash. 552, 27 Pac. 449, 1029. 
to expedite the business of the court, 


§ 2049. Presentment Defined. 


A presentment is an informal statement of facts, for the purpose of 
obtaining the advice of the court as to the law thereon. It is made by 
the foreman, in the presence of the grand jury, and with the concurrence 
of twelve of their number. A presentment is not to be filed in court, or 
preserved beyond the sitting of the grand jury. [Cf. L. 69, p. 239, 
$ 179; Cd. 81, § 1001; L. 91, p. 49, 8 17; 2 H. C., § 1229. 


§ 2050. Information— Filing, Indorsement, etc. 


All informations shall be filed in the court having jurisdiction of the 
offense specified therein, by the prosecuting attorney of the proper county 
as informant; he shall subscribe his name thereto, and indorse thereon 
the names of the witnesses known to him at the time of filing the same, 
and at such time before the trial of any case as the court may, by rule 
or otherwise, prescribe he shall indorse thereon the names of such other 
witnesses as shall then be known to him; and said court shall possess and 
may exercise the same powers and jurisdiction to hear, try, and de- 
termine all such prosecutions upon information, to issue writs and process, 
and do all other acts therein, as it possesses and may exercise in cases 
of like prosecutions upon indictments. IL. 90, p. 101, §2; 2 H. C., 
$ 1230. ] 


Cited in 3 Wash. 173; 7 Wash. 309, 465, 
509; 14 Wash. 411; 30 Wash. 139; 33 
Wash. 326, 327; 54 Wash. 167; 88 Wash. 
213; 97 Wash. 404. 


FILING AND FORMAL RBEQUI- 
SITES OF INFORMATION: See Reming- 
ton’s Digest, Ind. & Inf., §§ 13—18. 

§13. Jurisdiction of Court in General: 
State v. Nelson, 13 Wash. 523, 43 Pac. 
637; State v. Melvern, 32 Wash. 7, 72 
Pac. 489. 

§14. ——- Necessity of Averments 
Showing Jurisdiction: State v. Anderson, 
5 Wash. 350, 31 Pac. 969; State v. 
Rosener, 8 Wash. 42, 35 Pac. 357; State 
v. Munson, 7 Wash. 239, 34 Pac. 932; State 
v. Boyce, 24 Wash. 514, 64 Pac. 719; 
State v. Lewis, 31 Wash. 515, 72 Pac. 
121. 

5815. Authority to File: Hammond v. 
State, 3 Wash. 171, 28 Pac. 334; State 
v. Riddell, 33 Wash. 324, 74 Pac. 477. 


§ 16. Preliminary Proceedings: Sta.e 
v. Nordstrom, 7 Wash. 506, 35 Pac. 382; 
State v. McGilvery, 20 Wash. 240, 55 
Pac. 115; State v. De Paoli, 24 Wash. 71, 
63 Pac. 1102. 


§ 17. Time of Filing: State v. Lewis, 
35 Wash. 261, 77 Pac. 198; State v. 
Seright, 48 Wash. 307, 93 Pac. 521; State 
v. Fletcher, 50 Wash. 303, 97 Pac. 242; 
State v. Lee Doon, 7 Wash. 308, 34 Pac. 
233. 

§18. Loss or Destruction: State v. 
McFadden, 42 Wash. 1, 84 Pac. 4)1. 

Signature: Sce Remington’s Digest, 
Ind. & Inf., §22; Hammond v. State, 
3 Wash. 171, 28 Pac. 334; State v. Rid- 
dell, 33 Wash. 324, 74 Pac. 477. 

Indorsement of Witnesses on Informa. 
tion: See Remington's Digest, Crim. Law, 
§§ 197—200. 

§ 197. Time for Making Indorsement: 
State v. Lee Doon, 7 Wash. 308, 34 Pac. 
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1103; State v. Lewis, 31 Wash. 515, 72 
Pac. 121; State v. Regan, 8 Wash. 506, 
36 Pac. 472; Stute v. Holmes, 12 Wash. 
169, 40 Pac. 736, 41 Pac. 887; State v. 
Bokien, 14 Wash. 403, 44 Pac. 889; State 
v. Kelly, 14 Wash. 702, 45 Pac. 38; 
State v. Holedger, 15 Wash. 443, 46 
Pac. 652; State v. Van Waters, 36 Wash. 
358, 78 Pac. 897; State v. Le Pitre, 54 
Wash. 166, 103 Pac. 27, 18 Ann. Cas. 922; 
State v. Quinn, 56 Wash. 295, 105 Pac. 
818; State v. Carpenter, E6 Wash. 670, 
106 Pac. 206; State v. Gray, 61 Wash. 
549, 112 Pac. 641; State v. Pepoon, 62 


PROCEDURE IN CRIMINAL ACTIONS. 


LTirLE XIII 


520, 177 Pac. 355; State v. Harding, 108 
Wash. 606, 185 Pac. 579. 


§ 198. — Correction or Amendment 
of Indorsement: State v. Everitt, 14 
Wash. 574, 45 Pac. 150; State v. Me- 
Gonigle, 14 Wash. 594, 45 Pac. 20; State 
v. Hunter, 18 Wash. 670, 52 Pac. 247. 


§ 199. —— Effect of Failure to In- 
dorse Generally: State v. Jobn Port 
Townsend, 7 Wash. 462, 35 Pac. 36:; 
State v. Regan, 8 Wash. 506, 36 Pac. 472. 


§ 200. Competency of Witness 
not Indorsed: State v. Phelps, 22 Wash. 
181, 60 Pac. 134; State v. Champoux, 33 


Wash. 635, 114 Pac. 449. 
See, also, State v. Lowery, 104 Wash. 


§ 2051. Verification of Information. 


All informations shall be verified by the oath of the prosecuting at- 
torney, complainant, or some other person. [L. 91, p. 49, §18; 2 H. C., 
$ 1231. ] 


Cited in 3 Wash. 174; 6 Wash. 643; 20 
Wash. 514; 66 Wash. 627; 94 Wash. 144. 


Verification or Accompanying Af- 
davit: See Remington’s Digest, Ind. & 
Inf., §§ 23—25. Sufficiency in General: 
Hammond v. State, 3 Wash. 171, 28 Pac. 
334; State v. Devine, 6 Wash. 587, 34 
Pac, 154; State v. Rosener, 8 Wash. 42, 
35 Pac. 357; State v. Regan, 8 Wash. 
506, 36 Pac. 472; State v. White, 12 
Wash. 417, 41 Pac. 182; State v. Clark, 
58 Wash. 128, 107 Pac. 1947; State v. 


Wash. 339, 74 Pac. 557; State v. Sexton, 
37 Wash. 110, 79 Pac. 634. 


Pepoon, 62 Wash. 635, 114 Pac. 449; 
State v. Hewett, 103 Wash. 52, 173 Pac. 
726; State v. Cronin, 20 Wash, 512, 56 
ac. 26. 


Waiver of verification of indictment 
or information. 31 L. B. A. (N. 
8.) 805. 


Amendment of verification of indict- 
ment to cure defeet for which mo- 
tion in arrest of judgment has been 
made. 67 L. R. A. 182. 


§ 2052. Commitment or Recognizance of Defendant Held to Answer. 


Any person who may according to law be committed to jail, or be- 
come recognized, or held to bail with sureties for his appearance in court 
to answer to any indictment, may in like manner so be committed to 
jail, or become recognized and held to bail for his appearance to answer 
to any information or indictment, as the case may be. [L. ’90, p. 101, 
§5; 2 H. C., § 1587.] 


See supra, § 1957, recognizance, when and how taken. 
Cash in lieu of bail, see § 195714, supra. 


§ 2053. Duty of Prosecuting Attorney Relating to Preliminary Examina- 
tions. 

It shall be the duty of the prosecuting attorney of the proper county 
to inquire into and make full examination of all the facts and circum- 
stances connected with any case of preliminary examination, as pro- 
vided by law, touching the commission of any offense, wherein the of- 
fender shall be committed to jail, or become recognized or held to bail: 
and if the prosecuting attorney shall determine, in any such case, that 
an information ought not to be filed, he shall make. subscribe, and file 
with the clerk of the court a statement in writing containing his reasons, 
in fact and in law, for not filing an information in such case. and such 
statement shall be filed at and during the session of court at which the 
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offender shall be held for his appearance: Provided, that in such case, 
such court may examine such statement, together with the evidence filed 
in the case, and if, upon such examination, the court shall not be satis- 
fied with such statement, the prosecuting attorney shall be directed by the 
court to file the proper information, and bring the case to trial. [L. 90, 
p. 102, §6; 2 H. C., §1232.] 


Cited in 43 Wash. 20. 


CHAPTER XIV. 
REQUISITES OF INDICTMENTS AND INFORMATIONS, 


§ 2054. First Pleading. 


The first pleading on the part of the state is the indictment or in- 


formation. 
2 H. C., § 1233.] 


Cited in 23 Wash. 549. 


[Cf. L. 69, p. 240, § 181; Cd. 81, § 1003; L. 91, p. 49, 8 19; 


§ 2055. Contents of Indictment or Information. 


The indictment or information must contain,— 
1. The title of the action, specifying the name of the court to which 
the indictment or information is presented, and the names of the parties; 
2. A statement of the acts constituting the offense, in ordinary and 
concise language, without repetition, and in such manner as to enable 


a person of common understanding to know what is intended. 


(Ce. 


L. 69, p. 240, 8 182; Cd. 81, § 1004; L. 91, p. 49,§ 20; 2 H. C., § 1234.] 


Cited in 9 Wash. 10, 97; 11 Wash. 418; 
12 Wash. 353; 15 Wash. 7; 20 Wash. 249; 
23 Wash. 549; 34 Wash. 600; 38 Wash. 
272; 43 Wash. 121; 48 Wash. 263; 56 
Wash. 303; 65 Wash. 598, 607; 75 Wash. 
15; 89 Wash. 12; 94 Wash. 315; 102 Wash. 
565. 


FORMAL REQUISITES OF INDICT- 
MENT: See Remington’s Digest, Ind. & 
Inf., §§ 9—12. | 


§9. Form and Contents in General: 
Bradshaw v. Territory, 3 W. T. 265, 14 
Pac. 594. 


§ 10. Commencement—Venue: Schilling 
v. Territory, 2 W. T. 283, 5 Pac. 926. 


§ 11. Charge or Body of Indictment: 
Leonard v. Territory, 2 W. T. 381, 7 
Pac. 872. 


§ 12, Conclusion: Leonard v. Territory, 
2 W. T. 381, 7 Pac. 872; Blanton v. 
State, 1 Wash. 265, 24 Pac. 439. 

An information for horse-stealiag, de- 
scribing the horses as two certain mares 
of the value of $200, the property of E., 
is sufficiently certain and specific to 
meet the requirements of thia section: 
n v. Shuck, 38 Wash. 270, 80 Pac. 
444, 

An information charging, in the lan- 
guage of the statute, tho accused with 


willfully and unlawfully accepting the 
earnings of one P. W. then and there be- 
ing a common prostitute, sufficiently 
charges the offense of accepting the 
earnings of a prostitute, within the re- 
quirements of this section: State v. Schu- 
man, 89 Wash. 9, 153 Pac. 1084, Ann. 
Cas. 1918A, 633. 


An information for larceny, which 
could be readily understood as charging 
the defendant with unlawfully obtain- 
ing a check for $1,000 from B. by means 
of false and fraudulent representations 
and that he received the money thereon 
with intent to deprive and defraud the 
owner thereof, is sufficiently definite and 
certain within this section: State v. 
Garland, 65 Wash. 666, 118 Pac. 907. 


An information for homicide suffi- 
ciently describes the manner of killing, 
under this section, if it states the facts 
constituting the offense in ordinary lan- 
guage, so that it may be understood by 
a person of common understanding: 
a v. Quinn, 56 Wash. 295, 105 Pac. 
818. 

Power of court to amend indictment 
as to description of offense. 7 
A. L. R. 1535. 

Effect of omission of word “did” in 
indictment. 7 Ann. Oas, 46. 


1039 


2056 


§ 2056. Form of Indictment. ) | 
The indictment may be substantially in the following form :— 
The State of Washington, 
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Superior Court of the State of Washington, 


7 for the County of ——. 


A — B i 


A B is accused by the grand jury of the , by this indictment, 
of the crime of (here insert the name of the crime, if it have one, such 
as treason, murder, arson, manslaughter, or the like; or if it be a crime 
having no general name, such as libel, assault and battery, and the like, 
insert a brief description of it as given by law), committed as follows :— 

The said A B, on the day of ——, 18—, in the county of ; 
aforesaid (here set forth the act charged as a crime). 

Dated at , In the county aforesaid, the day of ——, A. D., 
18—. 


(Signed) C D, Prosecuting Attorney. 


(Indorsed) A true bill. 
(Signed) E F, Foreman of the Grand Jury. 
[Cf. L. 69, p. 240, §183; Cd. 81, § 1005; L. 91, p. 50, §21; 2 H. C., 
§ 1235.] 


Cited in 9 Wash. 98. 


prescribing form of indictment. 
Validity and construction of statute 


Ann. Cas. 1918C, 551, 569, 574. 


§ 2057. Indictment or Information must be Direct and Certain. 


The indictment or information must be direct and certain, as it 
regards :— , 

1. The party charged; 

2. The crime charged; and 

3. The particular circumstances of the crime charged, when they are 
necessary to constitute a complete crime. [Cf. L. 54, p. 112, §61; 
L. 69, p. 241, § 184; Cd. 81, § 1006; L. 91, p. 50, §22; 2 H. C., § 1236. 


Cited in 4 Wash. 107; 15 Wash. 444; 
21 Wash. 356; 22 Wash. 5; 27 Wash. 461, 
464; 34 Wash. 600; 56 Wash. 623; 65 
Wash. 598; 74 Wash. 518; 75 Wash. 16; 
84 Wash. 441; 85 Wash. 354; 90 Wash. 
23; 99 Wash. 212; 102 Wash. 565; 105 


See, also, State v. Roberts, 22 Wash. 
1, 60 Pac. 65; State v. Bliss, 27 Wash. 
463, 68 Pac. 87; State v. Eaid, 55 Wash. 
302, 104 Pac. 275, 33 L. R. A. (N. S.) 
946; State v. Smith, 85 Wash. 352, 148 
Pac. 25; State v. Bryant, 90 Wash. 20, 


155 Pac. 420; State v. Kelly, 102 Wash. 


sh. 126. 
Wash 265, 172 Pac. 1176. 


Requirement That Indictment be Direct 
and Certain: See notes to section 2065, 
infra. | 


§ 2058. True Name Inserted, When. 


When a defendant is designated in the indictment or information 
by a fictitious or erroneous name, and in any stage of the proceedings 
his true name is discovered, it may be inserted in the subsequent pro- 
ceedings, referring to the fact of his being indicted or informed against 
by the name mentioned in the indictment or information. [Cf. L. 69, 
p. 241, § 185; Cd. 81, § 1007; L. 91, p. 50, § 23; 2 H. C., § 1237.) 

Power of court to correct misnomer in indictment or change name. 1 A. L. R. 

1531, 1543. 
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§ 2059. One Crime to be Charged, and in One Form Only. 

The indictment or information must charge but one crime, and in one 
form only, except that where the crime may be committed by use of dif- 
ferent means, the indictment or information may allege the means 


in the alternative. [Cf. L. 69, p. 
P. 50, § 24; 2 H. C., § 1238. 


Cited in 7 Wash. 463; 15 Wash. 444; 
20 Wash. 164; 27 Wash. 464; 32 Wash. 
302; 42 Wash. 674; 51 Wash. 226; 56 
Wash. 86, 471, 623, 626; 61 Wash. 534; 
74 Wash. 518; 84 Wash. 439; 85 Wash. 
345; 89 Wash. 13; 99 Wash. 212. 

Joinder of Parties: See Remington's 
Digest, Ind. & Inf., §71; State v. Nel- 
son, 39 Wash. 221, 81 Pac. 721. 

Duplicity: See Remington's Digest, Ind. 
& Inf., 58 72—77. Continuing Offenses 
and Offenses on Different Days: State v. 
Dix, 33 Wash. 405, 74 Pac. 570; State v. 
Leonard, 56 Wash. 83, 105 Pac. 163, 21 
Ann. Cas. 69. 

8 73. Series of Acts Constituting 
One or Same Offense: State v. Ilomaki, 
40 Wash. 629, 82 Pac. 873; State v. Wap- 
penstein, 67 Wash. 502, 121 Pac. 989; 
State v. Wingard, 92 Wash. 219, 158 
Pac. 725; State v. Gipson, 92 Wash. 
646, 159 Pac. 792. 


An indictment for obtaining money by 
false pretenses in forging and present- 
ing thirteen false claims is not dupli- 
citous: State v. Callaghan, 107 Wash. 
486, 182 Pac. 594. 

§ 74. —— Several Modes or Means of 
Committing Same Offense: State v. Hol- 
edger, 15 Wash. 443, 46 Pac. 652; State 
v. Newton, 29 Wash. 373, 70 Pac. 31; 
State v. Pettit, 74 Wash. 510, 133 Pac. 
1014. 

8 75. — Single Act Oonstituting 
Two or More Offenses: State v. John Port 
Townsend, 7 Wash. 462, 35 Pac. 367; 


241, 8 186; Cd. 81, § 1008; L. 91, 


State v. Regan, 8 Wash. 506, 36 Pac. 
472; State v. Isensee, 12 Wash. 254, 40 
Pac. 985; State v. McCormick, 20 Wash. 
94, 54 Pac. 764; State v. Michel, 20 
Wash. 162, 54 Pac. 995; State v. Klein, 
38 Wash. 475, 80 Pac. 770; State v. 
Nelson, 39 Wash. 221, 81 Pac. 721; State 
v. McCormick, 56 Wash. 469, 105 Pace. 
1037; State v. Klein, 94 Wash. 212, 162 
Pac. 52; State v. Roberts, 100 Wash. 493, 
171 Pac. 225. 


§ 76. Different Offenses Parts of 
Same Transaction: State v. Elswood, 15 
Wash. 453, 46 Pac. 727; State v. Priest, 
32 Wash. 74, 72 Pac. 1024; State v. 
Adams, 41 Wash. 552, 83 Pac. 1108; State 
v. Williams, 43 Wash. 505, 86 Pac. 847; 
State v. Laws, 61 Wash. 533, 112 Pace. 
488; State v. Brummett, 98 Wash. 182, 
167 Paec. 120. 


§ 77. —— Offenses of Same Nature 
Against or Relative to Different: Per- 
sons, Property or Things: Territory V. 
Heywood, 2 W. T. 180, 2 Pac. 189; State 
v. Bliss, 27 Wash. 463, 68 Pac. 87; Stato 
v. Butts, 42 Wash. 455, 85 Pac. 33; 
State v. Columbus, 74 Wash. 290, 133 
Pac. 455; State v. Makovaky, 67 Wash. 
7, 120 Pac. 513; Seattle v. Molin, 99 
Wash. 210, 169 Pac. 318; State v. Dodd, 
§4 Wash. 436, 147 Pac. 9. 


Election: See Remington’s Digest, Ind. 
& Inf., § 78; State v. Lewis, 31 Wash. 75, 
71 Pac. 778; State v. Osborne, 39 Wash. 
548, 81 Pac. 1096; State v. Marion, 68 
Wash. 675, 124 Pac. 125. 


§ 2060. Statement as to Time When Offense Committed. 


The precise time at which the crime was committed need not be 
stated in the indictment or information; but it may be alleged to have 
been committed at any time before the finding of the indictment or the 
filing of the information, and within the time in which an action may 
be commenced therefor, except where the time is a material ingredient 


in the erime. 
§25; 2 H. C., § 1239.) 


Cited in 13 Wash. 338; 30 Wash. 16; 
35 Wash. 154; 39 Wash. 551; 56 Wash. 
385; 73 Wash. 433; 87 Wash. 474. 


Time of Offense: See Remington's Di- 
gest, Ind. & Inf., 58 40—43. Necessity 
of Averments as to Time: State v. Wil- 
son, 9 Wash. 16, 36 Pac. 967; State v. 
Gottfreedson, 24 Wash. 398, 64 Pac. 523; 
State v. Schaffer, 31 Wash. 305, 71 Pac. 
1088. 

Rem. Wash. Code, Vol. I—-66 


Cf. L. 69, p. 241, § 187; Cd. 81, § 1009; L. 91, p. 51, 


§ 41. — Sufficiency of Averments: 
State v. Miller, 3 Wash. 131, 28 Pac. 
375; State v. Smith, 19 Wash. 376, 53 
Pac. 338; State v. Hoshor, 26 Wash. 
643, 67 Pac. 386; State v. Myrberg, 56 
Wash. 384, 105 Pac. 622. 


§ 42. —— Certainty: State v. Berg- 
feldt, 41 Wash. 234, 83 Pae. 177, 6 
Ann. Cas. 979; State v. Nelson, 39 Wash. 
221, 81 Pac. 721. 
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§ 43. —— Statutes Dispensing With 
Averments as to Time: State v. Williams, 
13 Wash. 335, 43 Pac. 15. 

Failure to prove that a crime was com- 
mitted on the particular day alleged in 
the information is not a fatal variance, 
since, under this section, it is sufficient 
if the commission is proved to have been 
Within the time in which an action may 
be commenced therefor: State v. Ander- 
son, 30 Wash. 14, 70 Pac. 104; State v 
Osborne, 39 Wash. 548, 81 Pac. 1096. 
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Power of court.to correct date of 
offense in indictment. 7 A. L. B. 
1531, 1543. 


Validity of indictment or informa- 
tion fixing commission of crime on 
future or impossible date. 6 Ann. 
Cas. 854; Ann. Cas. 1913B, 1043. 

Sufficiency of allegation in indict- 


ment of commission of crime on 
blank date. 19 Ann Cas. 930. 


§ 2061. Statement as to Person Injured or Intended to be. | 

When the crime involves the commission of or an attempt to commit 
a private injury, and is described with sufficient certainty in other re- 
spects to identify the act, an erroneous allegation as to the person in- 


jured or intended to be injured is not material. 


Cd. 81, § 1010; 2 H. C., § 1240.] 
Cited in 35 Wash. 154; 67 Wash. 397. 


Designation of Persons Other Than 
Accused: See Remington’s Digest, Ind. & 
Inf., §97; State v. Oleson, 35 Wash. 149, 
76 Pac. 686; State v. Johnson, 36 Wash. 
294, 78 Pac. 903; State v. Myrberg, 56 
Wash. 384, 105 Pac. 622; State v. Ewing, 
67 Wash. 395, 121 Pac. 834. 


It js not necessary in charging one 
with the cerime of employing a female 
in a place where intoxicating liquors are 
sold to allege in the information the 
name of the female so employed: State 
v. Considine, 16 Wash. 358, 47 Pac. 755. 

Under an information against a bank 
oficer for receiving, after the insolvency 
of the bank, a deposit from the B. G. 
Co., @ Corporation, it is a fatal variance 
to prove a deposit by B. & S., a co- 
partnership, consisting of the incorpora- 


[L. 69, p. 241. § 188; 


tion of the B. G. Co., which was not in 
existence at the time alleged, and the 
fact that the corporation was the suc- 
cessor of the copartnership does not 
bring the two names within the principle 
of idem sonaus: State v. Oleson, 35 Wash. 
149, 76 Pac. 686. 


The fact that the bank was insolvent 
at a particular time, and that a deposit 
of $113 was made et that time, does not 
identify the act of such deposit with 
certainty, without the name of the de- 
positor, within the provision of this sec- 
tion: State v. Oleson, 35 Wash. 149, 76 
Pac. 686. 

Necessity in indictment of naming 
person to whom forged instrument 
was passed. 31 L. R. A (N. 8.) 
1046. 


§ 2062. Animal—Description—Sufficiency. 


When the crime involves the taking of or injury to an animal. the 
indictment or information is sufficiently certain in that respect if it 


describes the animal by the common name of its class. 


§ 189; 


[Cf. L. 69, p. 241, 


Cd. 81, § 1011; L. 91, p. 51, 8 26; 2 H. C., § 1241. 


§ 2063. Construction of Words and Phrases. 

The words used in an indictment or information must be construed 
in their usual acceptation, in common language, except words and phrases 
defined by law, which are to be construed according to their legal mean- 


ing. 
2 H. C., § 1242.] 
Cited in 23 Wash. 549. 


Meaning of “about” as used in in- 
dictment or information with ref- 


[Cf. L. 69, p. 241, § 190; Cd. 81, § 1012; L. 91, p. 51. § 27; 


erence to 
1918D, 706. 
Meaning of word “tenor” as used in 
indictment. Amn. Cas. 1914B. 661. 


quantity. Ann. Cas. 


§ 2064. Words of the Statute Need not be Strictly Pursued. 


Words used in a statute to define a crime need not be strictly 
pursued in the indictment or information, but other words, conveying 
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the same meaning, may be used. 
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[Cf. L. 69, p. 241, 8 191; Cd. 81, 


§ 1013; L. 91, p. 51, § 28; 2 H. C., 8 1243.) 


Cited in 8 Wash. 464; 11 Wash. 518; 
12 Wash. 463; 21 Wash. 272; 22 Wash. 
276; 31 Wash. 247; 55 Wash. 305; 65 
Wash. 598. 

See notes to § 2065, infra. 

“To kill and murder” is necessarily 
an equivalent allegation to the phrase 
“to inflict bodily injury,” and comes 
within the meaning of this section: State 
v. Young, 22 Wash. 273, 60 Pac. 650. 

Under this section, allowing words con- 


veying the same moaning as the statu- 
tory words to be used, the word “mali- 
cious” is supplied by the words “of his 
premeditated malice”: State v. Ackles, 
8 Wash. 462, 36 Pac. 597. 

Sufficiency of Substituted Words: See 
Remington’s Digest, Ind. & Inf., § 62; 
State v. Bohn, 19 Wash. 36, 52 Pac. 325; 
State v. Clayborne, 14 Wash. 622, 45 
Pac. 303; State v. Robey, 74 Wash. 562, 
134 Pac. 174. 


§ 2065. Requisites of Indictments, etc. 
The indictment or information is sufficient if it can be understood 


therefrom,— 


1. That it is entitled in a court having authority to receive; 
2. That it was found by a grand jury of the county in which the court 


was held; 


3. That the defendant is named, or if his name cannot be discovered, 
that he is described by a fictitious name, with the statement that his real 


name is to the jury unknown; 


4. That the crime was committed within the jurisdiction of the court, 


except 


where, as provided by law, the act, though done without the 


county in which the court is held, is triable therein; 

5. That the crime was committed at some time previous to the finding 
of the indictment, or filing of the information, and within the time 
limited by law for the commencement of an action therefor; 

6. That the act or omission charged as the crime is clearly and dis- 
tinctly set forth in ordinary and concise language, without repetition, 
and in such a manner as to enable a person of common understanding to 


know what is intended; 


7. [That] the act or omission charged as the crime is stated with such 
a degree of certainty as to enable the court to pronounce judgment upon 


a conviction, according to the right of the case. 


[L. 69, p. 242, § 192; 


Cd. 81, § 1014; L. 91, p. 51, § 29; 2 H. C., § 1244.) 


Cited in 4 Wash. 107; 9 Wash. 99, 403; 
10 Wash. 98; 11 Wash. 419; 13 Wash. 338; 
23 Wash. 550; 29 Wash. 373; 31 Wash. 
247, 310; 33 Wash. 346; 51 Wash. 226, 
228; 55 Wash. 305; 56 Wash. 626; 75 
Wash. 16; 99 Wash. 212; 102 Wash. 565; 
103 Wash. 195; 105 Wash. 175. 

Formal Reduisites of Information— 
Caption or Title. and Conclusion: See 
Remington’s Digest, Ind. & Inf., §§ 20, 21; 
State v. Devine, 6 Wesh. 587, 34 Pac. 
154; State v. Gile, 8 Wash. 12, 35 Pac. 
417. 

REQUISITES AND SUFFICIENCY OF 
ACCUSATION: See Remington’s Digest, 
Ind. & Inf., 38 26—70. 

§ 26. Applicability of Rules of Plead- 
ing in General: State v. Wright, 9 Wash. 
96, 37 Pac. 313. 


§27. Subject Matter of Allegaticns— 
Designation of Offense of Grade or De- 
gree Thereof: Leschi v. Territory, 1 W. 
T. 13; State v. Power, 24 Wash. 34, 63 
Pac. 1112, 63 L. R. A. 902; State v. 
Nelson, 39 Wash. 221, 81 Pac. 721 ; State 
v. Lewis, 80 Wash. 532, 141 Pac. 1025. 


An information for obtaining money 
under false pretenses is sufficient where 
it shows that the money wa3 secured by 
falsely representing that a tract of forty 
acres in S. county was subject to home- 
stead entry and that accused could locate 
the prosecuting witnesses thereon, in 
view of this and the next section: State 
v. Millroy, 103 Wash. 193, 174 Pac. 10. 


§ 28. Elements and Incidents of 
Offense in General: Terry v. State, 1 
Wash. 277, 24 Pac. 447; Armstrong v. 
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Van de Vanter, 21 Wash. 682, 59 Pac. 
510; State v. Wappenstein, 67 Wash. 502, 
121 Pac. 989. 


§29. —— Matters Judicially Noticed: 
Schilling v. Territory, 2 W. T. 283, 5 
Pac. 926. 


§ 30. —— Matters of Presumption or 
Implication: State v. Bokien, 14 Wash. 
403, 44 Pac. 889; State v. Ryan, 34 Wash. 
597, 76 Pac. 90; State v. Douette, 31 
Wazh. 6, 71 Pac. 556; State v. Druxin- 
man, 34 Wash. 257, 75 Pac. 814. 

831. Matters of Fact or Conclu- 
sions: State v. Carey, 4 Wash. 424, 30 
Pac. 729; State v. Heath, 57 Wash. 246, 
106 Pac. 756. 


§ 32. Matters of Defense in Gen- 
eral: State v. Halbert, 14 Wash. 306, 
44 Pac, 538; State v. McGilvery, 20 Wash. 
240, 55 Pac. 115; State v. Lewis, 31 
Wash. 515, 72 Pac. 121. 

See, also, State v. Cook, 113 Wash. 
391, 194 Pac. 401. 


§33. Directness and Positiveness: 
State v. Krug, 12 Wash. 288, 41 Pac. 
126; State v. Guse, 21 Wash. 269, 57 
Pac. 831; State v. Dodd, 84 Wash. 436, 
147 Pac. 9. 


§34. Certainty and Particularity: 
State v. Carey, 4 Wash. 424, 30 Pac. 729; 
State v. Costello, 29 Wash. 366, 69 Pac. 
1099; State v. Stewart, 32 Wash. 193, 72 
Pac, 1026; State v. Bogardus, 36 Wash. 
297, 78 Pac. 942; State v. Nelson, 39 
Wash. 221, 81 Pac. 721. ’ 


See, also, State v. Cook, 113 Wash. 
391, 194 Pac. 401. 


§ 35. Disjunctive or Alternative Alle- 
gations: State v. Brookhouse, 10 Wash. 
87, 38 Pac. 862; State v. Lewis, 42 Wash. 
672, 85 Pac. 668; State V. Pettit, 74 
Wash. 510, 133 Pac. 1014; State v. 
Meyerkamp, 82 Wash. 607, 144 Pac. 942. 


§ 36. Synonymous Words: State v. 
Ackles, 8 Wash. 462, 36 Pac. 597; State 
v. Stuth, 11 Wash. 423, 39 Pac. 665; 
State v. Knowlton, 11 Wash. 512, 39 
Pac. 966; State v. Fetterly, 33 Wash. 599, 
74 Pac. 810. 


§ 37. Designation and Description of 
Accused: Whitcher v. State, 2 Wash. 286, 
26 Pac. 268; State v. Maldonado, 21 
Wash. 653, 59 Pac. 489. 


§ 38. Accessories Before the Fact: 
State v. Duncan, 7 Wash. 336, 35 Pac. 
117, 38 Am. St. Rep. 888; State v. White, 
10 Wash. 611, 39 Pac. 160, 41 Pac. 442; 
State v. Golden, 11 Wash. 422, 39 Pac. 
646. 

§ 39. Place cf Offense: Schilling v. 
Territory, 2 W. T. 283, 5 Pac. 926; State 
v. Johnson, 4 Wash. 593, 30 Pac. 672; 
State v. Meyers, 9 Wash. 8, 36 Pac. 
1051; State v. Mayberry, 9 Wash. 193, 
37 Pac. 384; State v. Williams, 13 Wash. 
335, 43 Pac. 15; State v. Baldwin, 15 
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Wash. 15, 45 Pac. 650; State v. McLain, 
43 Wash. 124, 86 Pee. 390. 

See, also, State v. Burgess, 111 Wash. 
537, 191 Pac. 635. 


§44, Intent: Linbeck v. State, 1 
Wash. 336, 25 Pac. 452; State v. Wilson, 
9 Wash. 218, 37 Pac. 424; State v. Dolan, 
17 Wash. 499, 50 Pac. 472. 


§ 45. Sufficiency of Averments of 
Intent: Leonard v. Territory, 2 W. T. 
381, 7 Pac. 872; State v. Gile, 8 Wash. 
12, 35 Pac. 417; State v. Barr, 11 Wash. 
481, 39 Pac. 1080, 48 Am. St. Rep. 890, 
29 L. R. A. 154; State v. MeGilvery, 20 
Wash. 240, 55 Pac. 115; State v. Michel, 
20 Wash. 162, 54 Pac. 995; State v. 
Champoux, 33 Wash. 339, 74 Pac. 557; 
State v. Schuman, 89 Wash. 9, 153 Pac. 
1084, Ann. Cas. 1918A, 633. 


See, also, State v. Shuey, 107 Wash. 
437, 181 Pac. 890. 


§ 46. Knowledge or Notice: MeClaine 
v. Territory, 1 Wash. 345, 25 Pac. 453; 
State v. Holedger, 15 Wash. 443, 46 Pac. 
652; State v. McGilvery, 20 Wash. 240, 
55 Pac. 115; State v. Paoli, 24 Wash. 71, 
63 Pac. 1102; State v. Ulsemer, 24 Wash. 
657, 64 Pac. 800; State v. Glindemann, 
34 Wash. 221, 75 Pac. 800, 101 Am. St. 
State v. Zenner, 35 Wash. 
249, 77 Pac. 191; State v. Barker, 43 
Wazh. 69, 86 Pac. 387. 


8 47. Felonious or Otherwise Unlawful 
Nature of Act —Necessity of Charging 
Unlawfulness or Wrongfulness in Gen- 
eral: State v. Johnny Tommy, 19 Wash. 
27, 53 Pac. 157. 


§ 48. —— Necessity of Use of Word 
“Felonious”: Watts v. Territory, 1 W. T. 
os State v. Day, 4 Wash. 104, 29 Pac. 

84. 


Under sections 2064, 2065, it is not 
necessary to use the word feloniously, 
in an information charging the crime of 
grand larceny: State v. Smith, 31 Wash. 
245, 71 Pac. 767. 


§49. Acb or Omission Oonstituting 
Offense—In General: Stato v. Carey, 4 
Wash. 424, 30 Pac. 729. 


§ 50. Specific Facts: State v. 
Smith, 3 Wash. 14, 27 Pac. 1028; State 
v. See, 4 Wash. 344, 30 Pac. 327, 746; 
State v. McLain, 43 Wash. 124, 86 Pac. 
388; State v. Messner, 43 Wash. 206, 
86 Pac. 636. 


§51. —— Circumstances Making Act 
or Omission Criminal: State v. Carey, 4 
Wash. 424, 30 Pac. 729; State v. Roberts, 
22 Wash. 1, 60 Pac. 65; State v. Brown, 
6 Wash. 609, 34 Pac. 133; State v. Bo- 
gardus, 36 Wash. 297, 78 Pac. 942. 


§ 52. Designation of Person Injured or 
Others: Foster v. Territory, 1 Wash. 41], 
25 Pac. 459; State v. Wilson, 9 Wash. 
16, 36 Pac. 967; State v. Bodeckar, 11 
Wash. 417, 39 Pac. 645; State v. Con- 
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sidine, 16 Wash. 358, 47 Pac. 755; State 
v. Crane, 88 Wash. 210, 152 Pac. 989. 


§ 53. Description of Real Property: 
State v. Biles, 6 Wash. 186, 33 Pac. 347; 
State v. Dolson, 22 Wash. 259, 6) Pac. 
653. 


§ 54. Description of Personal Property: 
State v. Brookhouse, 10 Wash. 87, 38 
Pac. 862; State v. Shuck, 38 Wash. 270, 
80 Pac. 444. 


§ 55. Quantity or Value of Personal 
Property: McCarty v. State, 1 Wash. 
377, 25 Pac. 299, 22 Am. St. Rep. 152; 
State v. Hanshew, 3 Wash. 12, 27 Pac. 
1029; State v. Knowlton, 11 Wash. 512, 
39 Pac. 966; State v. Burns, 19 Wash. 
52, 52 Pac. 316; State v. Palmer, 20 
Wash. 207, 54 Pac. 1121; State v. Brew, 
4 Wash. 95, 29 Pac. 762, 31 Am. St. Rep. 
904; State v. Blanchard, 11 Wash. 116, 
39 Pac. 377; State v. Johnson, 19 Wash. 
410, 53 Pac. 667; State v. Ryan, 34 
Wash. 597, 76 Pac. 90; State v. Young, 
13 Wash. 584, 43 Pac. 881. 


§ 56. Ownership, Possession or Custody 
of Property: State v. Johnson, 4 Wash. 
593, 30 Pae. 672; State v. Dengel, 24 
Wash, 49, 63 Pac. 1104; State v. Morgan, 
31 Wash. 226, 71 Pac. 723; State v. 
Randall, 36 Wash. 438, 78 Pac. 998. 


See, also, State v. Cook, 113 Wash. 
391, 194 Pac. 401. 


§ 57. Sufficiency of Averments: 
State v. Kasper, 5 Wash. 174, 31 Pac. 
636; State v. Knowlton, 11 Wash. 512, 39 
Pac. 966; State v. Coss, 12 Wash. 673, 
42 Pac. 127; State v. Riddell, 33 Wash. 
324, 74 Pac. 477. 


§ 58. Description of or Setting Forth 
Written or Printed Matter: White v. 
Territory, 1 Wash. 279, 24 Pac. 447; 
State v. Wright, 9 Wash. 96, 37 Pac. 313; 
State v. Ryan, 34 Wash. 597, 76 Pac. 9). 


§ 59. Statutory Offenses— Elements and 
Incidents of Offense in General: State 
v. Brown, 7 Wash. 10, 34 Pac. 132; 
State v. Henderson, 15 Wash. 593, 47 
Pac. 19. 


§ 60. Sufficiency of Averments in Lan- 
guage of Statute: Foster v. Territory, 1 
Wash. 411, 25 Pac. 459; Watts v. Ter- 
ritory, 1 W. T. 409; State v. Day, 4 
Wash. 104, 29 Pac. 984; State v. Wilson, 
9 Wash. 16, 36 Pac. 967; State v. Reis, 
9 Wash. 329, 37 Pac. 452; State v. 
Turner, 10 Wash. 94, 38 Pac. 864; State 
v. Phelps, 22 Wash. 181, 60 Pac. 134; 
State v. Levan, 23 Wash. 547, 63 Pac. 
2)2; State v. Hoshor, 26 Wash. 643, 67 
Pac. 386; State v. Ryan, 34 Wash. 597, 76 
Pac. 90; State v. Bogardus, 36 Wash. 
297, 78 Pac. 942; State v. Smith, 40 
Wash. 615, 82 Pac. 918, 5 Ann. Cas. 686; 
State v. Lewis, 42 Wash. 672, 85 Pac. 
668; State v. Burns, 54 Wash. 113, 102 
Pac. 886; State v. Jahns, 61 Wash. 636, 
112 Pac. 747; State v. Sullivan, 97 Wash. 
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639, 166 Pac. 1123; State v. Austin, 103 
Wash. 63, 173 Pac. 725; State v. Carey, 
4 Wash. 424, 30 Pae. 729; State v. Wo- 
mack, 4 Wash. 19, 29 Pac. 929; State 
v. Regan, 8 Wash. 506, 36 Pac. 472; 
State v. Wright, 9 Wash. 96, 37 Pac. 
313; State v. Whiteman, 9 Wash. 402, 37 
Pac. 659; State v. Knowlton, 11 Wash. 
512, 39 Pec. 966; State v. Bokien, 44 
Wash. 403, 44 Pac. 889; State v. Whit- 
worth, 30 Wash. 47, 70 Pac. 254; State v. 
Smith, 31 Wash. 245, 71 Pac. 767; State 
v. Druxinman, 34 Wash. 257, 75 Pac. 
814; State v. Nelson, 39 Wash. 221, 81 
Pac. 721; State v. Garland, 65 Wash. 666, 
118 Pac. 907; State v. Davis, 43 Wash. 
116, 86 Pac. 201; State v. Hall, 54 Wash. 
142, 102 Pac. 888; State v. Jakubowski, 
77 Wash. 78, 137 Pac. 448; State v. 
Williams, 73 Wash. 678, 132 Pac. 415. 

See, also, State v. Bachtold, 106 Wash. 
550, 180 Pac. 896; State v. Craig, 106 
Wash. 630, 180 Pac. 896; State v. Ran- 
dall, 107 Wash. 695, 182 Pac. 575. 


8 61. Necessity of Using Exact 
Words: Leschi v. Territory, 1 W. T. 18; 
State v. Knowlton, 11 Wash. 512, 39 Pac. 
966. 


§ 62. Sufficiency of Substituted 
Words: State v. Ackles, 8 Wash. 462, 36 
Pac. 597; Stato v. Clayborne, 14 Wash. 
622, 45 Pac. 303; State v. Bohn, 19 Wash. 
36, 52 Pac. 325; State v. Young, 22 Wash. 
273, 60 Pac. 650; State v. Robey, 74 
Wash. 562, 134 Pac. 174. 


§ 63. Particular Offenses: Schil- 
ling v. Territory, 2 W. T. 283, 5 Pace. 
926; State v. Wilson, 9 Wash. 16, 36 
Pac. 967; Foster v. Territory, 1 Wash. 
416, 25 Pac. 459; State v. Reis, 9 Wash. 
329, 37 Pac. 452; State v. Turner, 10 
Wash, 94, 38 Pac. 864; State v. Hoshor, 
26 Wash. 643, 67 Pac. 386; State v. 
Bogardus, 36 Wash. 297, 78 Pac. 942; 
State v. Romans, 21 Wash. 284, 57 Pac. 
819; State v. Phelps, 22 Wash. 181, 60 
Pac. 134; State v. Ryan, 34 Wash. 597, 
76 Pac. 90; State v. Smith, 40 Wash. 
615, 82 Pac. 918, 5 Ann. Caz. 686. 


§ 64. Validity as Charge of Of- 
fense at Common Law: Bradshaw v. Ter- 
ritory, 3 W. T. 265, 14 Pac. 594; State 
v. Place, 5 Wash. 773, 32 Pac. 736. 

§ 65. Attempts: State v. Womack, 4 
Wash. 19, 29 Pac. 939; State v. Garbe, 
34 Wash. 395, 75 Pac. 993; State v. 


Baker, 69 Wash. 589, 125 Pac. 1016; 
State v. Richards, 8 Wash. 160, 152 
Pac. 720. 


§ 66. Solicitation: State v. Butler, 8 
Wash. 194, 35 Pac. 1093, 40 Am. St. Rep. 
900, 25 L. R. A. 434. 


§ 68. —— Matter of Description: Me- 
Claine v. Territory, 1 Wash. 345, 25 
Pac. 453; State v. Meyers, 9 Wash. 8, 
36 Pac. 1051; State v. Kyle, 14 Wash. 
550, 45 Pac. 147. 
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§69. Bill of Particulars: State v. 
Lewis, 31 Wash. 75, 71 Pac. 778; State 
v. Lewis, 31 Wash. 515, 72 Pac. 21; 
State v. Bogardus, 36 Wash. 297, 78 Pac. 
942. 

§70. Variance from Preliminary Com- 
plaint or Warrant: State v. Myers, 8 
Wash. 177, 35 Pac. 580. 


AMENDMENT: See Remington’s Di- 
gest, Ind. & Inf., § 88; State v. Van 
Cleve, 5 Wash. 642, 32 Pac. 461; State v. 
Lyts, 25 Wash. 347, 65 Pac. 530; State 
v. Garland, 65 Wash. 666, 118 Pac. 907; 
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State v. Phillips, 65 Wash. 324, 118 
Pac. 43; State v. Hamshaw, 61 Wash. 390, 
112 Pac. 379; State v. Bryant, 90 Wash. 
20, 155 Pac. 420; Seattle v. Savage, 103 
Wash. 71, 174 Pac. 1183; State v. 
Koerner, 103 Wash. 516, 175 Pac. 175. 
Necessity of averment in indictment 
negativing exception in statute 
upon which prosecution is based. 
6 Ann. Cas. 726; 13 Ann. Oas. 364; 
Ann. Cas. 1913B, 135. 


Power of court to amend indictment. 
7 A. L. B. 1516. 


§ 2066. Former Defects or Imperfections, How Regarded. 

No indictment or information is insufficient, nor can the trial, judg- 
ment, or other proceedings thereon be affected, by reason of any of the 
following matters, which were formerly deemed defects or imperfections :— 

1. For want of an allegation of the time or place of any material fact. 
when the time and place have been once stated ; 

9 For the omission of any of the following allegations, namely: 
„With force and arms,” eontrary to the form of the statute or the 
statutes,’’ or ‘‘against the peace and dignity of the state’’; 

3. For the omission to allege that the grand jury was impaneled, sworn, 


or charged; 


4. For any surplusage or repugnant allegation, or for any repetition, 
when there is sufficient matter alleged to indicate clearly the offense 


and the person charged; nor 


5. For any other matter which was formerly deemed a defect or 
imperfection, but which does not tend to the prejudice of the substantial 


rights of the defendant upon the merits. 


[Cf. L. 69, p. 242, § 195: 


Cd. 81, 8 1015; L. 91, p. 52, § 30; 2 H. C., § 1245. 


Cited in 9 Wash. 99; 29 Wash. 373; 31 
Wash. 248; 42 Wash. 674; 49 Wash. 294; 
65 Wash. 598; 94 Wash. 315; 103 Wash. 
195; 105 Wash. 175. 


Surplusage and Unnecessary Matter— 
In General: Sec Remington’s Digest, Ind. 
& Inf., §67; White v. Territory, 1 Wash. 
279, 24 Pac. 447; State v. Ackles, 8 
Wash. 462, 36 Pac. 597; State V. Bohn, 
19 Wash. 36, 52 Pac. 325; State v. Fet- 
terly, 33 Wash. 599, 74 Pac. 810; State 
v. Garbe, 34 Wash. 390, 75 Paec. 993; 
State v. Fefrato, 72 Wash. 112, 129 Pac. 
898. 

WAIVER OF DEFECTS AND OBJEC- 
TIONS, AND AIDER BY VERDICT: See 
Remington’s Digest, Ind. & Inf., 588 197— 
113. Defects and Objections Which may 
be Cured or Waived: Territory V. Hey- 
wood, 2 W. T. 180, 2 Pac. 189; State v. 
Snider, 32 Wash. 299, 73 Pac, 355; State 
v. Strange, 50 Wash. 321, 97 Pac. 233; 
State v. McBride, 72 Wash. 390, 130 
Pac. 486. 


§ 108. —— Objections Relative to 
Verification: Hammond v. State, 3 Wash. 
171, 28 Pac. 334; State v. Stone, 66 
Wash. 625, 120 Pac. 76. 


§109. Aider by Verdict: State v. Han- 
shew, 3 Wash. 12, 27 Pac. 1029; State v. 
Carey, 4 Wash. 424, 30 Pac. 729. 


§ 110. Defects Cured: State v. 
Hanshew, 3 Wash. 12, 27 Pac. 1029. 


§ 111. —— Insufficiency of Accusation 
in General: State v. Anderson, 30 Wash. 
14, 70 Pac. 104; State v. Hall, 54 Wash. 
142, 102 Pac. 888; State v. Ray, 62 
Wash. 582, 114 Pac. 439; State v. Win- 
gard, 92 Wash. 219, 158 Pac, 725. 


See, also, State v. Anderson, 107 Wash. 
336, 181 Pac. 696, 185 Pac. 624. 


§ 112. Objections on the Ground 
of Variance: State v. Brown, 6 Wash. 
609, 34 Pac. 133. 

§ 113. Verdict on Good and Bad 
Counts: Leschi v. Territory, 1 W. T. 13. 
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§ 2067. Presumptions of Law, etc., Need not be Stated. 


Neither presumptions of law nor matters of which judicial notice 
is taken need be stated in an indictment or information. [Cf. L. ’69, 
p. 242, § 194; Cd. 81, § 1016; L. 91, p. 52, §31; 2 H. C., § 1246.) 


See Remington’s Digest, Ind. & Inf., §§ 29, 30; and notes to section 1065, supra. 


§ 2068. Judgment, How Pleaded. 


In pleading a judgment or other determination of or proceeding 
before a court or officer of special jurisdiction, it is not necessary to state 
in the indictment or information the facts conferring jurisdiction; but 
the Judgment, determination, or proceeding may be stated to have been 
duly given or made. The facts conferring jurisdiction, however, must 
be established on the trial. [Cf. L. 54, p. 112, § 65; L. 69, p. 242, § 195; 
Cd. 81, 8 1017; L. 91, p. 52,§ 32; 2 H. C., § 1247. ] 


§ 2069. Private Statute, How Pleaded. 


In pleading a private statute, or right derived therefrom, it 1s suffi- 
cient to refer, in the indictment or information, to the statute by its 
title and the day of its passage, and the court must thereupon take judi- 
cial notice thereof. [Cf. L. 54, p. 112, § 66; L. 69, p. 243, § 196; Cd. 81, 
$ 1018; L. ’91, p. 53, § 33; 2 H. C., § 1248. 


§ 2070. Pleading in Indictment, etc., for Libel. 


An indictment or information for libel need not set forth any ex- 
trinsic facts, for the purpose of showing the application to the party 
libeled, of the defamatory matter on which the indictment or information 
is founded; but it is sufficient to state generally that the same was 
published concerning him; and the fact that it was so published must 
be established on the trial. [Cf. L. 69, p. 243, §197; Cd. 81, § § 1019, 
1232; L. 91, p. 53, § 34; 2 H. C., § 1249.] 


§ 2071. Pleading in Forgery Where Instrument Destroyed or Withheld. 


When an instrument which is the subject of an indictment or in- 
formation for forgery has been destroyed or withheld by the act or 
procurement of the defendant, and the fact of the destruction or with- 
holding is alleged in the indictment or information, and established on 
the trial, the misdescription of the instrument is immaterial. [Cf. L. 54, 
p. 113, § 68; Cd. 81, § 1020; L. 91, p. 53, § 35; 2 H. C., § 1250.) 


§ 2072. Pleadings in Indictment, etc. for Perjury. 


In an indictment or information for perjury, or subornation of 
perjury, it is sufficient to set forth the substance of the controversy 
or matter in respect to which the crime was committed, and in what 
court or before whom the oath alleged to be false was taken, and that 
the court or person before whom it was taken had authority to ad- 
minister it, with proper allegations of the falsity of the matter on which 
the perjury is assigned; but the indictment or information need not set 
forth the pleadings, record or proceedings with which the oath is con- 
nected, nor the commission or authority of the court or person before 
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whom the perjury was committed. [Cf. L. 54, p. 112, § 67; L. ’69, p. 243, 
§ 199; Cd. 81, § 1021; L. 91, p. 53, §36; 2 H. C., §1251.] 

Cited in 31 Wash. 12; 55 Wash. 304. Sufficiency of averment in indictment 


Jurisdiction and Authority to Admin- for perjury as to jurisdiction or 
ister Oath: See Remington's Digest, authority to administer oath. 32 
Perjury, $3; State v. Douette, 31 Wash. L. R. A. (N. B.) 142. 

6, 71 Pac. 556. 


§ 2073. Against Several—Conviction or Acquittal Against One or More. 
Upon an indictment or information against several defendants. any 


one or more may be convicted or acquitted. [Cf. L. 69, p. 243, § 200; 
Cd. 81, § 1022; L. 91, p. 53, §37; 2 H. C., S 1252.] 


§ 2074. Pleading in Indictment, etc., for Larceny or Embezzlement. 


In an indictment or information for larceny or embezzlement of 
money, bank notes, certificates of stock, or valuable securities, or for 
a conspiracy to cheat or defraud a person of any such property, it is 
sufficient to allege the larceny or embezzlement, or the conspiracy to 
cheat and defraud, to be of money, bank notes, certificates of stock, or 
valuable securities, without specifying the coin, number, denomination, or 


kind thereof. 


Cited in 11 Wash. 117; 19 Wash. 54, 
412; 20 Wash. 208; 27 Wash. 366. 

Under this section an information for 
grand larceny describing the property 
taken as “a quantity of money of the 
value of seventy-seven dollars,” is suff- 
cient: State v. Hanshew, 3 Wash. 12, 
27 Pac. 1029; State v. Burns, 19 Wash. 
52, 52 Pac. 316; State v. Palmer, 20 
Wash. 207, 54 Pae. 1121. 

An information for larceny of a sum 
of money need not contain a special al- 
legation of the value, etc., under this 
section: State v. Blanchard, 11 Wash. 
116, 39 Pac. 377; State v. Ryan, 34 Wash. 
597, 76 Pac. 90. 

In an information charging robbery of 
money it is sufficient to describe the 
property taken as lawful money, without 


[Cf. Cd. 81, § 1023; L. 91, p. 53, § 38; 2 H. C., § 1253.] 


any further designation thereof: State v. 
Johnson, 19 Wash. 410, 53 Pac. 667. 

In an information charging the larceny 
of money a description of the property 
stolen as being two one hundred dollar 
bills and one fifty dollar bill, lawful 
money of the United States, is suffi- 
cient: State v. Burns, 19 Wash. 52, 52 
Pac. 316. 


In an information charging the stealing 
of money, it is not necessary to set out a 
particular description of the money, or 
specify the coin, number or denomination 
thereof: State v. Palmer, 20 Wash. 207, 
54 Pac. 1121. 

Form of allegation of ownership of 
property of a decedent's estate 
in an indictment or information for 
larceny. L. R. A. 1916E, 785. 


§ 2075. Pleading in Indictment, etc., for Selling Obscene Literature. 
An indictment or information for exhibiting, publishing, passing, 


selling, or offering to sell, or having in possession with such intent, any 
lewd or obscene book, pamphlet, picture, print, card, paper, or writing, 
need not set forth any portion of the language used or figures shown 
upon such book, pamphlet, picture, print, card, papers, or writing, but 
it is sufficient to state generally the facts of the lewdness or obscenity 
thereof. [Cf. Cd. 81, §S 1024; L. 91, p. 54,§39; 2 H. C., § 1254.] 


§ 2076. Ownership of Property, How Pleaded—Variance. 

In prosecutions under the provision of section 3169, where the owner 
of the property is unknown, such property shall, for the purpose of this 
code, be deemed and held to be owned by the state of Washington; and in 
all cases where the indictment or information alleges the state to be the 
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owner of such property, and the proof on the trial discloses the name of 
the actual owner, it shall not be deemed a variance, or failure of proof, 
unless the defendant is the actual owner. [Cd. 81, § 1025; L. 91, p. 54, 
$ 40; 2 H. C., S 1255.) 


Sections 2803 and 2814 of Remington & Ballinger’s Code, also referred to in this 
section, are repealed, and the reference is omitted. 
See infra, § 2156, variance as to ownership of property. 


Cited in 46 Wash. 495. 


Under this section it is not neceasary 
to allege that the ownership is unknown 
in an information charging that a horse 
was the property of the state of Wash- 
ington: State v. Eddy, 46 Wash. 494, 
90 Pac. 641. 


PROCEEDINGS BEFORE ARRAIGNMENT. 2080 


May an indictment involving the 
felonious taking of property lay 
ownership in one in possession of 
property as agent, bailee, ete. 21 
L. R. A. (N. 8.) 311. 


CHAPTER XV. 
PROCEEDINGS BEFORE ARRAIGNMENT. 


§ 2077. Warrant of Arrest to Issue, When. 


When an indictment is found or an information filed, the court may 
direct the clerk to issue a warrant for the arrest of the defendant, re- 
turnable forthwith; if no order is made, the clerk must issue a warrant 
within ten days after the indictment is returned into court, or the in- 
formation filed. [Cf. L. 54, p. 113, §70; Cd. ’81, § 1026; L. 91, p. 54, 
$ 41; 2 H. C., § 1256.) 


ARREST ON CRIMINAL CHARGES: 
See Remington’s Digest, Arrest, §§ 6—8. 


§6. Authority to Arrest Without War- 
rant: State v. Symes, 20 Wash. 484, 55 
Pac. 626; State v. Surry, 23 Wash. 650, 
63 Pac. 577. 

See, also, Mitchell v. Hughes, 104 
Wash. 231, 176 Pac. 26; Coldeen v. Reid, 
107 Wash. 508, 182 Pac. 599. 


§7. Authority Under Warrant: State 
v. Yourex, 30 Wash. 611, 71 Pac. 203. 


§8. Property in Possession of Pris- 
oner: Wooding v. Puget Sound Nat. 
Bank, 11 Wash. 527, 40 Pac. 223; State 
ex rel. Murphy v. Brown, 83 Wash. 100, 
145 Pac. 69. 


Affidavits for warrant of arrest based 


on information and belief. 1 Ann. 
Cas. 653; 18 Ann. Oas. 817. 


Necessity to prevent escape as con- 
dition of right to make arrest 
without warrant. 2 L. R. A. (N. 
8.) 730. 


Constitutionality of statute authoriz- 
ing arrest without warrant. 1 A. 
L. R. 585. 


Arrest without warrant of woman 
soliciting or accosting men. L. R. 
A. 1917D, 697. 

Misnomer in warrant of arrest as 
affecting apprehension of right per- 
son. 8 Ann. Cas. 35. 

Time at which an arrest is made as 
affecting its legality. 9 A. L. R. 
1350; 9 Ann. Cas. 623. 


§ 2079. Bail to be Indorsed on Warrant. 


The court must, at the time of directing the clerk to issue the war- 
rant, fix the amount in which persons charged by indictment are to be 
held to bail, and the clerk must indorse the amount on the warrant. 
If no order fixing the amount of bail has been made, the sheriff may 
present the warrant to the judge of the court, and such judge must 
thereon indorse the amount of bail to be required; or if there is no such 
judge in the county, the clerk may fix the amount of bail. [Cf. L. 54, 
p. 113, §72; Cd. 81, § 1028; L. 91, p. 54, § 42; 2 H. C., § 1257. 


§ 2080. Service of Criminal Process. 


All criminal process issuing out of the superior court shall be directed 
to the sheriff of the county in which it is to be served, and be by him 
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executed according to law. Where there is no sheriff of a county, or 
he is disqualified from any cause from discharging any particular duty, 
++ shall be lawful for the officer or person commanding or desiring the 
discharge of that duty to appoint some suitable person, a citizen of the 
county, to execute the same: Provided, that final process shall in no 
case be executed by any other person than the legally authorized officer. 
or in case he is disqualified, some suitable person appointed by the court, 
or judge thereof, out of which the process issues, who shall make such 
appointment in writing, and before such appointment shall take effect, the 
person so appointed shall give surety to the party interested for the 
faithful performance of his duties, which bonds of suretyship shall be in 
writing and approved by the court or judge making the appointment, 
and be placed on file with the papers in the case. [Cf. L. 54, p. 113, 
§ 71; L. 60, p. 146, § 214; Cd. 81, $ 1027; 2 H. C., § 1258. 


§ 2081. Warrant of Arrest by Telegraph. 


Whenever any person or persons shall have been indicted or accused 
on oath of any public offense, or thereof convicted, and a warrant of 
arrest shall have been issued, the magistrate issuing such warrant, or 
any judge of the supreme court, or of any superior court, may indorse 
thereon an order signed by him and authorizing the service thereof by 
telegraph, and thereupon such warrant and order may be sent by 
telegraph to any marshal, sheriff, constable or policeman, and on the 
receipt of the telegraphic copy thereof by any such officer, he shall have the 
same authority and be under the same obligations to arrest, take into 
custody, and detain the said person or persons, as if the said original 
warrant of arrest, with the proper direction for the service thereof. 
duly indorsed thereon, had been placed in his hands, and the said tele- 
graphic copy shall be entitled to full faith and credit, and have the same 
force and effect in all courts and places as the original; but prior to 
indictment and conviction, no such order shall be made by any officer, 
unless in his judgment there is probable cause to believe the said accused 
person or persons guilty of the offense charged: Provided, the making 
of such order, by any officer aforesaid, shall be prima facie evidence 
of the regularity thereof, and of all the proceedings prior thereto. 
The original warrant and order, or a copy thereof, certified by the officer 
making the order, shall be preserved in the telegraph office from which 
the same is sent, and in telegraphing the same the original or the said 


certified copy may be used. [L. 66, p. 75, §16; Cd. 81, § 2357; 1 H. C., 
$ 1557.] 


Cited in 20 Wash. 488. he knows there is a charge of felony 

Under the statutcs of this state, as at pending in another county, the rule not 
common law, an officer may, without a being changed by this section: State v. 
warrant, arrest a person against whom Symes, 20 Wash. 484, 55 Pac. 626. 


§ 2082. Officer may Break Door, etc., to Make Arrest. 


To make an arrest in criminal actions, the officer may break open 
any outer or inner door or windows of a dwelling-house or other build- 
ing, or any other inclosure, if, after notice of his office and purpose, he 


1050 


CHAP. XV] PROCEEDINGS BEFORE ARRAIGNMENT. 2089 


be refused admittance. [L. 54, p. 129, §1179; Cd. ’81, § 1170; 2 H. C., 
$ 1379. ] 


Right of officer without warrant to picion of felony. Ann. Cas. 1912B, 
break doors and arrest on sus- 574. 


§ 2083. Officer to Exhibit Warrant. 


The officer making an arrest must inform the defendant that he 
acts under authority of a warrant, and must also show the warrant if 
required. [Cf. L. 54, p. 114, §74; Cd. 81, § 1030; L. 91, p. 55, 8 43; 
2 H. C., § 1259. 


§ 2084. Force may be Used. 


If, after notice of the intention to arrest the defendant, he either 
flee or foreibly resist, the officer may use all necessary means to effect 
the arrest. [L. 54, p. 114, § 75; Cd. 81, § 1031; 2 H. C., § 1260. 


Right of officer to kill misdemeanant in order to effectuate arrest. 4 Ann. Cas. 760. 


§ 2085. Pursuit of Prisoner, Assistance Commanded. 


If a person arrested escape or be rescued, the person from whose 
custody he made his escape or was rescued may immediately pursue and 
retake him at any time and within any place in the state. To retake 
the person escaping or rescued, the person pursuing has the same power 
to command assistance as given in cases of arrest. [L. 54, p. 114, § 76; 
Cd. ’81, § 1032; 2 H. C., § 1261.) 


§ 2086. Taking and Entering Recognizance. 

Recognizances in criminal proceedings may be taken in open court 
and entered on the order-book. [L. 54, p. 114, §77; Cd. 81, § 1033; 
2 H. C., § 1262. ] 


See supra, § 1957, recognizance, when and how taken. 


§ 2087. Officer may Take Recognizances, ete. 


Any officer authorized to execute a warrant in a criminal action may 
take the recognizance, and justify and improve the bail; he mav ad- 
minister an oath, and examine the bail as to its sufficiency. [L. 54, 
p. 114, § 78; Cd. ’81, § 1034; 2 H. C., § 1263.] 


§ 2088. Recognizance Certified and Recorded, Effect of. 

Every recognizance taken by any peace officer must be certified by him 
forthwith to the clerk of the court to which the defendant is recognized. 
The clerk must thereupon record the recognizance in the order-book, and 


from the time of filing it has the same effect as if taken in open court. 
[L. 54, p. 114, § 79; Cd. 81, § 1035; 2 H. C., § 1264.] 


§ 2089. Deposit of Money in Lieu of Bail. 


The defendant may, in the place of giving bail, deposit with the 
clerk of the court to which he is held to answer the sum of money men- 
tioned in the order; and upon delivering to the sheriff the certificate of 
deposit, he must be discharged from custody. [L. 54, p. 114, § 80; Cd. 81, 
§ 1036; 2 H. C., § 1265. | 

Deposit of money in lieu of bail in justice court, see supra, § 1957. 
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Cited in 23 Wash. 324; 107 Wash. 693. 
This section applies only to proceedings 


in the superior court: Kellogg v. Witte, 
107 Wash. 691, 182 Pac. 570. 
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Deposit of money in lieu of bail in 
criminal cases. 5 Ann. Cas. 153; 
Ann. Cas. 1913D, 194; Ann. Cas. 
1918D, 536. 


§ 2090. Forfeiture of Bail. 

If, without sufficient excuse, the defendant neglect to appear for trial 
or judgment, or upon any other occasion when his presence in court may 
be lawfully required, according to the condition of his recognizance, the 
court must direct the default to be entered upon its minutes, and the 


recognizance of bail, or money deposited as bail, as the case may be, is 
thereupon forfeited. [L. 54, p. 114, § 81; Cd. 81, § 1037; 2 H. C., § 1266.] 


Cited in 69 Wash. 615. 


§ 2091. Rights of Defendant in Capital Cases. 


As soon as may be after the finding of an indictment or the filing 
of an information for a capital crime, the party charged shall be served 
with a copy thereof by the sheriff or his deputy, at least twenty-four 
hours before trial, and shall, on demand upon the clerk by himself or 
counsel, have a list of the petit jurors returned delivered to him at least 
twenty-four hours before trial, and shall also have process to summon such 
witnesses as are necessary to his defense, at the expense of the county. 
[Cf. L. 54, p. 114, § 82; Cd. 81, § 1038; L. ’91, p. 55, § 44; 2 H. C., § 1267.] 


Cited in 7 Wash. 509; 42 Wash. 542; 
E6 Wash. 297. 

This section does not entitle the ac- 
cused to be tried by a jury selected 
solely from the names so returned, nor to 
demand that such list be exhausted be- 


fore a special venire be issued, where 
part of such jurors are in attendance 
upon another department of the court: 
State v. Mayo, 42 Wash. 540, 85 Pac. 
251, 7 Ann. Cas. 881. 


§ 2092. Rights of Defendant Charged With a Felony. 
Every person indicted or informed against for an offense for which 


he may be imprisoned in the penitentiary, if he be under recognizance or 
in custody to answer for such offense, he or his attorney shall be furnished 
with a copy of the indictment or information, and of all indorsements 


thereof, without paying any fees therefor. 


Cf. L. 54, p. 115, § 83; Cd. 1, 


$ 1039; L. 91, p. 55, § 45; 2 H. C., § 1268.] 


Service of Copy of Indictment or In- 
formation: See Remington's Digest, Crim. 
Law, § 200-1; State v. Nordstrom, 7 Wash. 
506, 35 Pac. 382; State v. Dilley, 44 
Wash. 207, 87 Pac. 133; State v. Quinn, 


56 Wash. 295, 105 Pac. 818; State v. 
Newcomb, 58 Wash. 414, 109 Pac. 355. 

Service of List of Jurors: See Reming- 
ton’s Digest, Crim. Law, § 201; State v. 
Mayo, 42 Wash. 540, 85 Pac. 251, 7 Ann. 
Cas. 881. 


CHAPTER XVI. 
ARRAIGNMENT, PLEADINGS AND PROCEEDINGS THEREON. 


§ 2093. Arraignment of Defendant. 


When the indictment or information has been filed the defendant, if he 
has been arrested, or as soon thereafter as he may be, shall be arraigned 


thereon before the court. 


Cited in 4 Wash. 207; 5 Wash. 643; 36 
Wash. 360; 44 Wash. 618. 


L. 91, p. 55, § 46; 2 H. C., § 1269.] 


Arraignment, l Plea and Waiver: See 
Remington’s Digest, Crim. Law, §§ 61, 
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62; Elick v. Territory, 1 W. T. 136; 
State v. Brown, 37 Wash. 106, 79 Paec. 
638, 


A court commissioner has no power to 
take the arraignment of a prisoner, ac- 
cept a plea of guilty, and render judg- 
ment, under Constitution, Art. IV, § 23, 
conferring upon him the power of a judge 
at chambers; since a judge at chambers, 
under Laws of 1891, p. 91, does not have 
the power of a court, and §$§ 2093, 2120, 


ARRAIGNMENT, PLEADINGS AND PROCEEDINGS. 
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2187, require arraignment, plea of guilty, 
and sentence to be in open court: State 
v. Philip, 44 Wash. 615, 87 Pac. 955. 
Necessity of arraignment in criminal 
case. 12 Ann. Cas. 704; Ann. Cas. 
1015C, 1073. | 
May defendant be arraigned after 
commencement of trial. 27 L. R. 
A. (N. 8.) 1181. 
Waiver of arraignment. Ann. Cas. 
1917D, 829. 


§ 2094. Defendant may Appear by Counsel, When. 
If the indictment or information be for a misdemeanor punishable by 


fine only, the defendant may appear upon arraignment by counsel. 


[Cf. 


L. 54, p. 116, § 92; Cd. 81, § 1066; L. 91, p. 55, § 47; 2 H. C., § 1270. 


§ 2085. Right to have Counsel. 


If the defendant appear without counsel, he shall be informed by the 


court that it is his right to have counsel before being arraigned, and he 
shall be asked if he desire the aid of counsel, and if it appear that he is 
unable to employ counsel, by reason of poverty, counsel shall be assigned 
to him by the court. [Cf. L. 54, p. 116, § 89; L. 55, p. 11; L. ’60, p. 149, 
§ 232; Cd. 81, § 1063; 2 H. C., §1271.] | 


Cited in 5 Wash. 330, 643. 


Appointment of Counsel for Accused: 
See Remington’s Digest, Crim. Law, § 208; 
Presby v. Klickitat County, 5 Wash. 
329, 31 Pac. 876; State v. Bush, 41 
Wash. 13, 82 Pac. 1024; State v. Kelch, 
95 Wash. 277, 163 Pac. 757; State v. 
Smith, 95 Wash, 271, 163 Pac. 759. 

Error, if any, in arraigning appellant 
and compelling him to enter his plea 
before he could procure counsel, and 


without appointing counsel for him, is 
cured by the subsequent action of the 
court in allowing the plea of not guilty 
to be withdrawn and the validity of the 
information to be attacked by demurrer 
and motion to quash: State v. Boyce, 24 
Wash. 514, 64 Pac. 719. 


Right of accused to benefit of coun- 
sel before pleading to criminal 


charge. Ann. Cas. 1918D, 287. 


§ 2096. Defendant to Declare His True Name. 


When the defendant is arraigned, he shall be interrogated; if the name 
by which he is indicted be not his true name, he shall then declare his 
true name, or be proceeded against by the name in the indictment or in- 
formation. [Cf. L. 54, p. 116. § 90; L. 69, p. 248, § 221; Cd. 81, § 1064; 
L. 91, p. 55, § 48; 2 H. C., S 1272.] 


§ 2097. Entry of True Name. 


If he alleges that another name is his true name it must be entered in 
the minutes of the court, and the subsequent proceedings on the indictment 
or information may be had against him by that name, referring also to the 
name by which he is indicted or informed against. [Cf. L. 54, p. 116, § 91; 
Cd. 81, § 1065; L. 91, p. 56, § 49; 2 H. C., § 1273.) 


§ 2098. Pleading on Arraignment—Time for Answer. 


In answer to the arraignment, the defendant may move to set aside 
the indictment or information, or he may demur or plead to it, and is en- 
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titled to one day after arraignment in which to answer thereto if he de- 


mand it. 


Cited in 11 Wash. 119. 


This section was not repealed by sec- 
tions 2109 and 2115: State v. Harding, 20 
Wash. 556, 56 Pac. 399, 929. 

Time to Plead in General: Sce Rem- 
ington’s Digest, Crim. Law, § 63; State v. 


[Cf. Cd. 81, § 1045; L. 91, p. 56, § 50; 2 H. C., § 1274. 


Harding, 20 Wash. 556, 56 Pac. 399, 929; 
State v. Boyce, 24 Wash. 514, 64 Pac. 
719; State v. Sexton, 37 Wash. 110, 79 
Pac. 634; State v. Wilson, 69 Wash. 235, 
124 Pac. 1125. 


§ 2099. Grounds of Motion to Set Aside Indictment. 
The motion to set aside the indictment can be made by the defendant 
on one or more of the following grounds, and must be sustained :— 
1. When it is not indorsed ‘‘a true bill,’ and the indorsement signed 
by the foreman of the grand jury as prescribed by this code; 
2. When the names of all the witnesses examined before the grand jury 


are not indorsed thereon ; 


3. When it has not been presented, and marked filed, as prescribed 


by this code; 


4. When any person, other than the grand jurors, was present before 
the grand jury when the question was taken upon the finding of the in- 
dictment, or when any person, other than the grand jurors, was present be- 
fore the grand jury during the investigation of the charge, except as re- 


quired or permitted by law; 


5. That the grand jury were not selected, drawn, summoned, impaneled, 


or sworn as prescribed by law. 


Cited in 1 Wash. 271; 22 Wash. 554; 
67 Wash. 22; 82 Wash. 290. 
Power of court on own motion to 


set aside indictment and order re- 
submission. Ann. Cas. 1918A, 860. 


[Cd. 81, § 1046; 2 H. C., § 1275.] 


Right to quash part of a count of an 
indictment, leaving the remainder 
of the count intact. 22 L. B. A. 
(N. 8.) 469. 


8 2100. Grounds not Allowed, When. 


The ground of the motion to set aside the indictment mentioned in 
the fifth subdivision of the last section is not allowed to a defendant who 


has been held to answer before indictment. 


§ 1275, last pt.] 


[Cd. 81, §1047; 2 H. C. 


§ 2101. Grounds of Motion to Set Aside Information. 
A motion to set aside an information can be made by the defendant 
on one or more of the following grounds, and must be sustained 
1. When it is not signed by the prosecuting attorney; 


2. When it is not verified; 


3. When it has not been marked ‘‘filed’’ by the clerk: 
4. When the names of the witnesses are not indorsed upon it as re 


quired by section 2000 


Cited in 32 Wash. 11; 94 Wash. 144— 
146. 

MOTION TO QUASH OR DISMISS: 
See Remington’s Digest, Ind. & Inf, 
§§ 79—83. Mode of Making Objections 
in General: State v. Boyce, 24 Wash. 
514, 64 Pac. 719; State v. Bogardus, 36 
Wash. 297, 78 Pac. 942. 


L. 91, p. 56, §51; 2 H. C., § 1276. 


§ 80. Motion to Quash or Zet Aside: 
a v. Croney, 31 Wash. 122, 71 Pac. 


§ 82. Grounds: Blanton v. State. 
1 Wash. 265, 24 Pac. 439; State v. So 
Ho Ge, 1 Wash. 275, 24 Pac. 442- State 
v. So Ho Me, 1 Wash. 276, 24 Pac. 443: 
State v. Heaton, 21 Wash. £9, 56 Pac. 
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843; State v. Douette, 31 Wash. 6, 71 
Pac. 556; State v. Melvern, 32 Wash. 
7, 72 Pac. 489. 


A refusal of a motion under this sec- 
tion to have an information “set aside” 
because it was not verified, is error with- 
out prejudice, where the court properly 
permitted an amended and verified in- 
formation to be filed: State v. Haffer, 94 
Wash. 136, 162 Pac. 45, Ann. Cas. 1917E, 
229, L. R. A. 1917C, 610. 
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§ 83. Time for Making: Territory 
v. Heywood, 2 W. T. 180, 2 Pac. 189; 
Blanton v. State, 1 Wash. 265, 24 Pac. 
439; State v. Bodeckar, 11 Wash. 417, 
39 Pac. 645; State v. Blanchard, 11 Wash, 
116, 39 Pac. 377; State v. Rogan, 18 
Wash. 43, 50 Pac. 582; State v. Ander- 
son, 20 Wash. 193, 55 Pac. 39; State v. 
McBride, 72 Wash. 390, 130 Pac. 486; 
State v. Owen, 97 Wash. 466, 166 Pac. 
793. 


§ 2102. Must Demur or Plead on Denial of Motion. 


If the motion to set aside the indictment [or information] be denied, 
the defendant must immediately answer the indictment or information, 


either by demurring or pleading thereto. 


§52; 2 H. C., § 1277.) 


[Cf. Cd. 81, § 1048; L. 91, p. 56, 


§ 2103. Effect of Order for Resubmission. 


If the court direct that the case be resubmitted, the defendant, if 
already in custody, must so remain, unless he be admitted to bail; or if 
already admitted to bail, or money has been deposited instead thereof, 
the bail or money is answerable for the appearance of the defendant to 


answer a new indictment or information. 


p. 56, § 53; 2 H. C., 8 1278.] 
Cited in 11 Wash. 420. 


[Cf. Cd. 81, 8 1049; L. 91, 


§ 2104. Order No Bar to Another Prosecution. 
An order to set aside the indictment or information as provided in this 


chapter shall be no bar to a future prosecution for the same offense. 


(Ce. 


Cd. 81, § 1050; L. 91, p. 56, § 54; 2 H. C., § 1279.) 


§ 2105. Grounds of Demurrer. 


The defendant may demur to the indictment or information when it 


appears upon its face either,— 


1. That it does not substantially conform to the requirements of this 


code; 


2. [That] more than one erime is charged; 
3. That the facts charged do not constitute a erime; 
4. That the indietment or information contains any matter which if 


true would constitute a defense or other legal bar to the action. 


[Cf. 


Cd. 81, 8 1051; L. 91, p. 56, 8 55; 2 H. C., § 1280. 


Cited in 42 Wash. 456; 56 Wash. 471; 
72 Wash. 394. 

Demurrer: See Remington's Digest, Ind. 
& Inf., §§86, 87. Grounds: State vV. 
Gottfreedson, 24 Wash. 398, 64 Pac. 523; 
State v. Nelson, 36 Wash. 126, 78 Pac. 


190, 104 Am. St. Rep. 945, 68 L. R. A, 
283; State v. Bogardus, 36 Wash. 297, 78 
Pac. 942. Operation and Effect of De- 
Cision Sustaining Demurrer: State v. 
Riley, 36 Wash. 441, 78 Pac. 1001. 


§ 2106. Judgment on Demurrer Final, When. 


If the demurrer is sustained because the judgment or information 
eontains matter which is a legal defense or bar to the action, the judgment 


shall be final, and the defendant must be discharged. 


L. 91, p. 57, § 56; 2 H. C., § 1281. 


[Cf. Cd. ’81, § 1052; 
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Cited in 11 Wash. 420. 


Upon appeal from a justice’s court in a 
criminal case, the superior court has 
jurisdiction of the cause for trial de 
novo, and after sustaining a demurrer 
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to the complaint below, may direct a new 
complaint or information to be filed: 
State v. Bringgold, 40 Wash. 12, 82 
Pac. 132, 5 Ann. Cas. 716. 


§ 2107. Effect of Failure to Plead After Demurrer Overruled. 

If the demurrer is overruled, the defendant has a right to put in a 
plea. If he fails to do so, judgment may be rendered against him on the 
demurrer, and if necessary, a jury may be impaneled to inquire and as- 


certain the degree of the offense. 


Cited in 16 Wash. 115; 20 Wash. 560. 
This section was not impliedly repealed 
by another section of the same statute 
providing that no person indicted by a 


Of. Cd. 81, § 1053; 2 H. C., § 1282.) 


grand jury shall be convicted except by 
confession or by a verdict of a jury: 
State v. Harding, 20 Wash. 556, 56 Pac. 
399, 929, 


§ 2108. The Three Pleas of Defendant. 
There are but three pleas to the indictment or information: A plea 


of, — 
1. Guilty; 
2. Not guilty; 


3. A former judgment of conviction or acquittal of the offense charged, 


which may be pleaded with or without the plea of not guilty. 


(CE 


Cd. 81, § 1054; L. 91, p. 57, §57; 2 H. C., § 1283.] 


See infra, § 2174, insanity, how pleaded. 


Cited in 69 Wash. 63. 
Validity and effect of conditional 
pleas of guilty. Ann. Cas. 1914A, 
451. 


Right to plead over after plea of 
former conviction or acquittal. 9 
Ann. Cas. 130. 


§ 2109. Pleas, How Entered— Form of. 
The plea may be entered on the record substantially in the following 


form :— 


1. A plea of guilty: The defendant pleads thet he is guilty of the offense 
charged in the indictment (or information, as the case may be) ; 

2. A plea of not guilty: The defendant pleads that he is not guilty of 
the offense charged in the indictment (or information, as the case may be) : 

3. A plea of former conviction or acquittal: The defendant pleads that 
he has formerly been convicted (or acquitted, as the case may be) of the 
offense charged in the indictment (or information, as the case may be), 


by the judgment of the court of (naming it), rendered on the 
, A. D. 18— (naming the time). 


of 
§ 58; 2 H. C., § 1284. | 


Cited in 31 Wash. 86; 84 Wash. 114. 


Time to Plead in General: See Reming- 
ton’s Digest, Crim. Law, § 63; State v. 
Boyce, 24 Wash. 514, 64 Pac. 719; State 
v. Sexton, 37 Wash. 110, 79 Pac. 634. 


Pleas: See Remington’s Digest, Crim. 
Law, 38 65—67. Requisites and Sufi- 
ciency: Elick v. Territory, 1 W. T. 136; 
State v. Darwin, 63 Wash. 303, 115 Pac. 
309, 33 L. R. A. (N. S.) 1026. 


day 


Cf. Cd. 81, § 1055; L. 91, p. 57. 


§ 66. Several Pleas: State v. Quinn. 
56 Wash. 295, 105 Pac. 818; State v. 
Elliott, 69 Wash. 62, 124 Pac. 212. 


8 67. Plea of Guilty Voluntary Char- 
acter of Plea: State v. Allen, 41 Wash. 
63, 82 Pac. 1036; State v. Wilmot, 95 
Wash. 326, 163 Pac. 742. 

Plea of Former Acquittal or Conviction 
—Requisites and Sufficiency: See Reming- 
ton’s Digest, Crim. Law, § 70; State v. 
Lewis, 31 Wasb. 75, 71 Pae. 778. 
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§ 2110. Plea of Guilty must be Put in by Defendant. 
The plea of guilty can only be put in by the defendant himself in open 


court. 


Cd. 81, § 1056; 2 H. C., § 1285.) 


See supra, § 2094, appearance by counsel in misdemeanors. 


Cited in 44 Wash. 618. 
§ 2111. Substitution of Plea. 


At any time before judgment, the court may permit the plea of guilty 


to be withdrawn and other plea or 


2 H. C., § 1286.] 


Cited in 53 Wash. 270; 101 Wash. 204, 
205; 102 Wash. 604; 109 Wash. 163. 


Withdrawal: See Remington’s Digest, 
Crim. Law, §68; State v. Cimini, 53 
Wash. 268, 101 Pac. 891; State v. Wil- 
mot, 95 Wash. 326, 163 Pac. 742; State 
v. Scott, 101 Wash. 199, 172 Pac. 234. 


An application to withdraw a plea of 
guilty is addressed to the sound discere- 
tion of the court; but in view of sec- 
tions 2111, 2181, it can only be enter- 


pleas substituted. [Cd. 81, § 1057; 


to vacate the judgment; and if for irreg- 
ularity or fraud, the judgment is en- 
titled to every reasonable intendment in 
its support, and will be set aside only 
upon a clear showing and adjudication of 
a prima facie defense on the merits: 
State v. Anderson, 109 Wash. 161, 186 
Pac. 266. 
Right of accused to withdraw plea of 
guilty. 8 Ann. Cas. 237; 16 Ann. 
Cas. 973; Ann. Cas. 1912D, 243. 


tained after judgment as an application 


§ 2112. Plea of not Guilty, Effect of. 

The plea of not guilty is a denial of every material allegation in the 
indictment or information; and all matters of fact may be given in evi- 
dence under it, except a former conviction or acquittal. [Cf. Cd. 81, 


§ 1058; L. 91, p. 57, § 59; 2 H. C., § 1287.] 


§ 2113. Conviction or Acquittal Operates as a Bar, When. 

A conviction or acquittal by a judgment upon a verdict shall bar an- 
other prosecution for the same offense [notwithstanding a defect in form 
or substance in the indictment or information on which the conviction or 
acquired took place]. [Cf. Cd. ’81, §§ 768, 1059; L. 91, p. 57, § 60; 2 H. C., 
88 1288, 1865. } 


Impliedly repealed in part. The decision in 84 Wash. 113 must be confined to the 
bracketted words, or there will be no statutory authority for a bar by a verdict on 
the merits, except in prosecutions in another state or county (§§ 2271, 2272) or for a 
different degree (§§ 2166, 2366). 

Compare infra, 38 2271, 2272, 2316, former acquittal or conviction when a ber. 

See Const. U. S., amendment 5; Const. Wash., Art. I, §9, jeopardy. 


Cited in 54 Wash. 117; 75 Wash. 15; This section was impliedly repealed by 
84 Wash. 115, 116, 117. § 2316, infra: State v. George, 84 Wash. 
113, 146 Pac. 378. 


§ 2114. Judgment on Demurrer No Bar—Exception. 

The judgment for the defendant on a demurrer to the indictment or 
information, except where it is otherwise provided, or for an objection taken 
at the trial to its form or substance, or for variance between the indictment 
or information and the proof, shall not bar another prosecution for the 
same offense. [Cf. Cd. 81, § 1060; L. 91, p. 58, § 61; 2 H. C., § 1289.) 


See supra, § 2106, judgment on demurrer, when final. 


‘§ 2115. Refusal to Plead—Plea of not Guilty to be Entered. 


If the defendant fail or refuse to answer the indictment or infor- 


mation by demurrer or plea, a plea of not guilty must be entered by the 
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court. [Cf. L. 54, p. 116, §88; Cd. 81, § 1061; L. 91, p. 58, 8 62; 
2 H. C., 8 1290. 


Cited in 16 Wash. 115; 20 Wash. 560. v. United States, 1 W. T. 5; State v. 
Refusal or Failure to Plead: See Rem- Straub, 16 Wash. 111, 47 Paec. 227. 
ington’s Digest, Crim. Law, § 64; Palmer 


§ 2116. On Charge of Murder Jury must be Impaneled. 

If, on the arraignment of any person, he shall plead guilty, if the 
offense charged be not murder, the court shall, in its discretion, hear 
testimony, and determine the amount and kind of punishment to be 
inflicted; but if the defendant plead guilty to a charge of murder, a 
jury shall be impaneled to hear testimony, and determine the degree 
of murder and the punishment therefor. [L. 54, p. 115, §87; Cd. 81, 
§ 1062; 2 H. C., § 1291. ] 

Cited in 35 Wash. 569. 


§ 2118. Conviction Necessary Before Punishment. | 
No person charged with any offense against the law shall be pun- 
ished for such offense unless he shall have been duly and legally con- 


` victed thereof in a court having competent jurisdiction of the case and 
of the person. [L. 54, p. 76, §6; Cd. 81, § 770; 2 H. C., § 1367. 


§ 2126. Compromise of Misdemeanor, When. 

When a defendant is prosecuted in a criminal action for a mis- 
demeanor, for which the person injured by the act constituting the 
offense has a remedy by a civil action, the offense may be compromised 
as provided in the next section, except when it was committed,— 

1. By or upon an officer while in the execution of the duties of his office; 

2. Riotously; or 

3. With an intent to commit a felony. [L. 54, p. 115, § 84; Cd. 81. 
§ 1040; 2 H. C., §1292.] 


§ 2127. Compromising Criminal Actions, When and How. 

In such case, if the party injured appear in the court in which the 
Cause is pending at any time before the final judgment therein, and 
acknowledge in writing, that he has received satisfaction for the injury, 
the court may, in its discretion on payment of the costs incurred, 
order all proceedings to be discontinued and the defendant to be dis- 
charged. The reasons for making the order must be set forth therein 
and entered in the minutes. Such order is a bar to another prosecution 
for the same offense. [Cf. L. 54, p. 115, § 84; Cd. 81, §§ 1041, 1042; 
L. 91, p. 58, 8 63; 2 H. C., §1293.] 


See infra, § 2866, compounding or concealing crime. 


§ 2128. Offenses not to be Compromised Except as Herein Provided. 

No offense can be compromised, nor can any proceedings for the 
prosecution or punishment thereof be stayed upon a compromise, except 
as provided in this chapter. [Cf. Cd. 81, § 1043; L. 91, p. 58, § 64; 
2 H. C., § 1294.) 


§ 2129. Restoration of Stolen Property—Duty of Officer. 
All property obtained by larceny, robbery, or burglary, shall he 


restored to the owner; and no sale, whether in good faith on the part 
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of the purchaser or not, shall divest the owner of his rights to such 
property; and it shall be the duty of the officer who shall arrest any 
such person charged as principal or accessory in any robbery or larceny, 
to secure the property alleged to have been stolen, and he shall be 
answerable for the same, and shall annex a schedule thereof to his re- 
turn of the warrant. [L. 54, p. 84, §51; Cd. ’81, § 851; 2 H. C., § 1380.] 


§ 2180. Recompense for Securing and Keeping Stolen Property. 


Upon any conviction of burglary, robbery, or larceny, the court may 
order a suitable recompense to the prosecutor, and also to the officer 
who has secured and kept the stolen property, not exceeding their 
actual expenses, with a reasonable allowance for their time and trouble, 
to be paid by the county treasurer. [L. 54, p. 84, § 52; Cd. 81, § 852; 
2 H. C., §1381.] , 


CHAPTER XVII. 
TRIALS AND VERDICTS IN CRIMINAL ACTIONS. 


§ 2134. Trial Docket. 


The clerk shall, in preparing the docket of criminal cases, enumerate 
the indictments and informations pending according to the date of 
their filing, specifying opposite to the title of each action whether it 
be for a felony or misdemeanor, and whether the defendant be in 
custody or on bail; and shall, in like manner, enter therein all indict- 
ments and informations on which issues of fact are joined, all cases 
brought to the court on change of venue from other counties, and all 
cases pending upon appeal from inferior courts. [Cf. L. 54, p. 115, 
§ 86; Cd. 81, § 1044; L. 91, p. 58, §65; 2 H. C., §1295.] 


$ 21385. Continuance, When Granted. 


A continuance may be granted in any case on the ground of the 
absence of evidence, on the motion of the defendant, supported by 
affidavit showing the materiality of the evidence expected to be obtained, 
and that due diligence has been used to procure it, and also the name 
and place of residence of the witness or witnesses, and the substance 
of the evidence expected to be obtained; and if the prosecuting attorney 
admit that such evidence would be given, and that it be considered 
as actually given on the trial, or offered and overruled as improper, the 
continuance shall not be granted. [L. 77, p. 206,§7; Cd. 81, § 1077; 
2 H. C., §1296.] 


Cited in 29 Wash. 448; 107 Wash. 572. 

Continuance: See Remingtcn’s Digest, 
Crim. Law, 33 191—193-1. Discretion: 

Blanton v. State, 1 Wash. 265, 24 Pac. 
439; State v. Grune, 72 Wash. 448, 
130 Pac. 751; State v. Hooker, 99 Wash. 
661, 170 Pac. 374; State v. Musselman, 
101 Wash. 330, 172 Pac. 346. 


Under the express provision of this 
section, @ continuance on account of the 
absence of a witness, is properly denied 
where the prosecuting attorncy admitted 
that the witness would testify, as 


claimed, the same as upon a former trial 
and such testimony was read to the 
jury: State v. Conner, 167 Wash. 571, 
182 Pac. 602. 


§ 192. Grounds and Application for 
Continuance—Indorsement of Names of 
Witnesses on Indictment and Addition of 
New Names: State v. Bokien, 14 Wash. 
403, 44 Pac. 889; State v. Kelly, 14 
Wash. 702, 45 Pac. 38; State v. Everett, 
14 Wash. 574, 45 Pace. 150; State v. Hol- 
edger, 15 Wash. 443, 46 Pac. 652; State 
v. Carpenter, 56 Wash. 670, 106 Pac. 
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206; State v. McCaskey, 97 Wash. 401, 
166 Pac. 1163. 


See, also, State v. Vane, 105 Wash. 421, 
178 Pac. 456. 


§ 192-1. Diligence: State v. Le- 
roy, 61 Wash. 405. 112 Pac. 635. 


§ 193. Application for Continuance— 
In General: State v. Newton, 29 Wash. 
373, 70 Pac. 31; State v. Millroy, 193 
Wash. 193, 174 Pac. 10. 

A motion for a continuance is properly 
denied where the affidavit therefor did 
not give the names of any of the absent 
witnesses or what they wculd testify to, 
and where it also failed to show that in 
a case of a continuance any testimony 
could have been procured that was not 
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produced at the trial: State v. Vance, 29 
Wash. 435, 70 Pac. 34. 


See, also, State v. Argentieri, 105 Wash. 
7, 177 Pac. 690; State v. Grant, 105 
Wash. 189, 177 Pac. 784. 


§ 193-1. Presence of Accused at 
Hearing: State v. Duncan, 7 Wash. 336, 
35 Pac. 117, 38 Am. St. Rep. 88. 

Time for Sessions and Adjournments: 
See Remington’s Digest, Crim. Law, § 211; 
State v. Craemer, 12 Wash. 217, 40 Pace. 
944; State v. McCann, 16 Wash. 249, 47 
Pac. 443, 49 Pac. 216; State v. Ripley, 
32 Wash. 182, 72 Pac. 1036. 

Avoiding continuance in criminal case 
by admitting proposed testimony 
of absent witness. Ann. Cas. 1913C, 
488; 16 L. R. A. 239. 


§ 2186. Subpoena for State Witnesses—Continuance for State. 

The clerk shall, at the time of issuing a warrant for the defendant, 
issue a subpoena for all the witnesses whose names are indorsed on the 
indictment, and any others required; but in no case shall a continuance 


be granted to the state on 


account of the absence of any witness 
whose name is not indorsed on the indictment. 


cd. 81, § 1068.] 


The present force of this section is doubtful. 


§ 2137. Issues to be Tried by Jury—Practice as in Civil Cases. 
Except as otherwise specially provided, issues of fact joined upon 


an indictment or information shall be tried by a jury of twelve persons, 
and the law relating to the drawing, retaining. and selecting jurors, and 
trials by jury in civil cases, shall apply to criminal cases. [Cf. L. 54, 


p. 118, § 101; Cd. 81, § 1078; L. 91, p. 58, § 66; 2 H. C., § 1297.] 


Cited in 8 Wash. 306; 17 Wash. 550; 
22 Wash. 133; 83 Wash. 517. 


This section and section 323, supra, do 
not confer the right to try à criminal 
case by a jury of less than twelve per- 
aons: State v. Ellis, 22 Wash. 129, 60 
Pac. 136. 


Separation and Exclusion of Witnesses: 
Sce Remington’s Digest, Crim. Law, § 223; 
State v. Lee Doon, 7 Wash. 308, 34 Pac. 
1103; State v. Armstrong, 37 Wash. 51, 
79 Pac. 490; State v. Homaki, 40 Wash. 
629, 82 Pac. 873; State v. Dalton, 43 
Wash. 278, 86 Pac. 599. 

Election Between Acts: See Reming- 
ton’s Digest, Crim. Law, § 226; State v. 
Lewis, 31 Wash. 75, 71 Pac. 778; State 
v. Leonard, 56 Wash. 83, 105 Pac. 163, 
21 Ann. Cas. 69; State v. Biggs, 57 Wash. 
514, 107 Pac, 374; State v. Ray, 62 Wash. 
582, 114 Pac. 439; State v. Workman, 66 
Wash. 292, 119 Pac. 751; State v. Horna- 
day, 67 Wash. 660, 122 Pac. 322; State 
v. Moss, 73 Wash. 430, 131 Pac. 1132; 
State v. Roberts, 100 Wash. 493, 171 
Pac. 225. 


Order of Proof: See Remington’s Di- 
gest, Crim. Law, $§ 227—231. 


§ 227. Admission of Evidence Depend- 
ent on Preliminary Proof: Yelm Jim v. 
Territory, 1 W. T. 63; Leonard v. Ter- 
ritory, 2 W. T. 381, 7 Pac. 872; State 
v. McCauley, 17 Wash. 88, 49 Pae. 221, 
51 Pac. 382; State v. Druxinman, 34 
Wash. 257, 75 Pac. S14; State v. Gohl, 
46 Wash. 408, 90 Pac. 259; State v. 
Wappenstein, 67 Wash. 502, 121 Pac. 989; 
State v. Macleod, 78 Wash. 175, 138 Pac. 


648; State v. Greiner, 63 Wash. 46, 114 
Pac. 897. l 


§ 228. Scope of Evidence in Chief: 
a v. Kasper, 5 Wash. 174, 31 Pace. 


§ 229. Scope of Evidence in Rebuttal: 
Leonard v. Territory, 2 W. T. 381, 7 
Pac. 872; State v. Payne, 6 Wash. 503, 
34 Pac. 317; State v. Nordstrom, 7 Wash. 
506, 35 Pac. 382; State v. Burton, 27 
Wash. 528, 67 Pac. 1097; State v. Ripley, 
32 Wash. 182, 72 Pac. 1036; State v. 
Carpenter, 32 Wash. 254, 73 Pac. 357; 
State v. Fetterly, 33 Wash. 599, 74 Pae. 
810; State v. Armstrong, 37 Wash. 51, 
79 Pac. 490; State v. McPhail, 39 Wash. 
199, 81 Pac. 683; State v. Belknap, 44 
Wash. 605, 87 Pac. 934; State v. Con- 
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stantine, 48 Wash. 213, 93 Pac. 317; 
State v. Mallahan, 66 Wash. 21, 118 Pac. 
898; Seattle v. Smythe, 97 Wash. 351, 
166 Pac. 1150, L. R. A. 1918A, 228. 


See, also, State v. Walker, 104 Wash. 
472, 176 Pac. 315. 


§ 230. Admission in Rebuttal of Evi- 
dence Proper in Chief: State v. Nelson, 
13 Wash. 523, 43 Pac. 637; State v. 
Druxinman, 34 Wash. 257, 75 Pae. 814; 
State v. Copeland, 66 Wash. 243, 119 
Pac. 607; State v. Stone, 66 Wash. 625, 
120 Pac. 76; State v. Overland, 68 Wash. 
566, 123 Paec. 1011. 


§23I. Reopening Case for Further Evi- 
dence: State v. Sexton, 37 Wash. 113, 79 
Pac. 634; State v. Constatine, 43 Wash. 
102, 86 Pac. 384, 117 Am. St. Rep. 1043; 
State v. Pilegge, 61 Wash. 264, 112 Pac. 
263; State v. Brown, 62 Wash. 293, 113 
Pac. 782; State v. Mallahan, 66 Wash. 
21, 118 Pac. 898; State v. Hornaday, 67 
Wash. 660, 122 Pac. 322; State v. Jones, 
80 Wash. 588, 141 Pac. 700. 


OBJECTIONS TO EVIDENCE: See 
Remington’s Digest, Crim. Law, §§ 232— 
234. 


§ 232. Right to Object — Estoppel or 
Waiver: State v. Yourex, 30 Wash. 611, 
71 Pac. 203; State v. Garland, 65 Wash. 
666, 118 Pac. 907; State v. Stone, 66 
Wash. 625, 120 Pac. 76. 


§ 233. Time for Objection: State v. 
Melvern, 32 Wash. 7, 72 Pac. 489. 


§ 234. Sufficiency and Scope of Objec- 
tion: State v. Douette, 31 Wash. 6, 71 
Pac. 556; State v. Shaw, 75 Wash. 326, 
135 Pac. 20; State v. Miller, 78 Wash. 
268, 138 Pac. 896; State v. Gunn, 85 
Wash. 121, 147 Pac. 401; State v. Roberts, 
95 Wash. 308, 163 Pac. 778. 


ARGUMENTS AND CONDUCT OF 
COUNSEL: See Remington’s Digest, 
Crim. Law, §§ 235—244. 


§ 235. Control by Court in General: 
Leachi v. Territory, 1 W. T. 13. 


§ 236. Rights and Duties of Prosecut- 


ing Attorney: State v. Stentz, 30 Wash. 
134, 70 Pac. 241, 63 L. R. A. 807; State 
v. Montgomery, 56 Wash. 443, 105 Pac. 
1035, 134 Am. St. Rep. 1119, 21 Ann. 


Cas. 331; State v. Pryor, 67 Wash. 216, 
121 Pace. 56. 
§ 236-1. Scope and Effect of Opening 


Statement—For Prosecution: State v. 
Pepoon, 62 Wash. 635, 114 Pac. 449; State 
v. Boone, 65 Wash. 331, 118 Pac. 46. 


See, also, State v. Storrs, 112 Wash. 
675, 192 Pac. 894, 197 Pac. 17. 


§ 236-2. —— For Defense: State v. 
King, 50 Wash. 312, 97 Pac. 247, 16 Ann. 
Cas. 322. 
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See, also, State v. Grant, 105 Wash. 
189, 177 Pac. 784, 


§ 236-3. Presentation of Evidence—For 
Prosecution: State v. Montgomery, 56 
Wash. 443, 105 Pae. 1035, 134 Am. St. 
Rep. 1119, 21 Ann. Cas. 3313 State v. 
Cottrell, 56 Wash. 543, 106 Pac. 179; 
State v. Pryor, 67 Wash. 216, 121 Pac. 56. 


§ 236-4. Scope and Effect of Summing 
Up—For Prosecution: State v. Harris, 74 
Wash. 60, 132 Pac. 735. 


§ 237. Limiting Scope or Time of Argu- 
ment: State v. Patchen, 37 Wash. 24, 
79 Pac. 479; State v. Mayo, 42 Wash. 
540, 85 Pac. 251, 7 Ann. Cas. 881; Seattle 
v. Erickson, 55 Wash. 675, 104 Pace. 
1128, 25 L. R. A. (N, S.) 1027; State v. 
Hewett, 103 Wash. 52, 173 Pac. 726. 


§ 238. Statements as to Facts, Com- 
ments and Arguments—In General: State 
v. Armstrong, 37 Wash. 51, 79 Pac. 490; 
State v. Wong Tung Hee, 41 Wash. 623, 
84 Pac. 596; State v. George, 58 Wash. 
681, 109 Pac. 114; State v. Peeples, 71 
Wash. 451, 129 Pac. 108; State v. Jaku- 
bow3ki, 77 Wash. 78, 137 Pac. 448; State 
v. Conroy, 82 Wash. 417, 144 Pac. 538; 
State v. Jackson, 83 Wash. 514, 145 
Pac. 470; State v. Engstrom, 86 Wash. 
499, 150 Pac. 1173; State v. Wright, 97 
Wash. 304, 166 Pac. 645. 


8 289. —— Reading Proceedings in 
Prosecution: State v. Costello, 29 Wash. 
366, 69 Pac. 1099; State v. Churchill, 52 
Wash. 219, 100 Pac. 309. 


§ 240. Comments on Evidence or 
Witnesses: Freidrich v. Territory, 2 Wash. 
358, 26 Pac. 976; State v. Bokien, 14 
Wash. 403, 44 Pac. 889; State v. Boyce, 
24 Wash. 514, 64 Pac. 719; State v. 
Smails, 63 Wash. 172, 115 Pac. 82; State 
v. Cavelero, 89 Wash. 364, 154 Pac. 435. 


§ 241. Comments on Failure of 
Accused to Testify: State v. Ulsemer, 24 
Wash. 657, 64 Pac. 800; State v. Smoka- 
lem, 37 Wash. 91, 79 Pac. 603; State v. 
Raub, 103 Wash. 214, 173 Pac. 1094. 


§ 242. —— Comments on Appearance 
of Accused: State v. Bokien, 14 Wash. 
403, 44 Pac. 889. 


§ 243. —— Comments on Commission 
of Other Offenses by Accused: State v. 
Regan, 8 Wash. 506, 36 Pac. 472. 


§§ 244, 245. Withdrawal or Correction 
of Objectionable Matter: State v. Man- 
ville, 8 Wash. 523, 36 Pac. 470; State v. 
Boyce, 24 Wash. 514, 64 Pac. 719; State 
v. Hawkins, 27 Wash. 375, 67 Pac. 814; 
State v. Ackerman, 90 Wash. 198, 155 
Pac. 743. 


See, also, 
675, 192 Pac. 984, 


State v. Storrs, 112 Wash. 


197 Pac. 17. 
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2137-1 PROCEDURE IN CRIMINAL ACTIONS. 
§ 2137-1. Alternate Jurors—Drawing—Qualifications—Attendance. 

Whenever, in the opinion of a judge of a superior court about to 
try a defendant against whom has been filed an indictment or in- 
formation for a felony, the trial is likely to be a protracted one, the 
court may cause an entry to that effect to be made in the minutes of 
the court, and thereupon, immediately after the jury is impaneled and 
sworn the court may direct the calling of one or two additional jurors, 
in its discretion, to be known as alternate jurors.“ Such jurors must 
be drawn from the same source, and in the same manner, and of the same 
qualifications as the jurors already sworn, to be subject to the same ex- 
amination and challenge: Provided, that the prosecution shall be entitled 
to one, and the defendant to two peremptory challenges to such al- 
ternate jurors. Such alternate jurors shall be seated near, with equal 
power and facilities for seeing and hearing the proceedings in the case, 
and shall take the same oath as the jurors already selected, and must 
attend at all times upon the trial of the cause in company with the other 
jurors; and for a failure so to do are liable to be punished for con- 
tempt. They shall obey the orders of and be bound by the admonition 
of the court upon each adjournment of the court; but if the regular 
jurors are ordered to be kept in the custody of the sheriff during the 
trial of the case, such alternate jurors shall also be kept in confinement 
with the other jurors; and except, as hereinafter provided, shall be 
discharged upon the final submission of the case to the jury. If, before 
the final submission of the case, a juror die, or become ill, so as to be 
unable to perform his duty, the court may order him to be discharged 
and draw the name of an alternative, who shall then take his place in 
the jury box and be subject to the same rules and regulations as though 
he had been elected as one of the original jurors. [L. 17, p. 185, §1.] 


§ 2138. Peremptory Challenges, Number Allowed Defendant. 

In prosecution for capital offenses, the defendant may challenge 
peremptorily twelve jurors; in prosecution for offenses punishable by 
imprisonment in the penitentiary, six jurors; in all other prosecutions, 
three jurors. When several defendants are on trial together, they must 
join in their challenges. [L. 54, p. 118, § 102; Cd. ’81, § 1079; 2 H. C, 
§ 1298. ] 

Cited in 83 Wash. 2. 


[ TitLe XIII 


challenges is suspended, and the fact 


Construing all the statutory provisions 
together on the subject of challenges to 
jurors, defendant must, in prosecution for 
homicide, exercise two peremptory chal- 
lenges to one by the state, until the 
twelve and six peremptory challenges re- 
spectively are exhausted: State v. Eddon, 
8 Wash. 292, 36 Pac. 139. 

Under this section, “capital offenses” 
refers only to those punishable by death; 
and the death penalty having been 
abolished, the right to twelve peremptory 


that the crime was committed prior to 
the abolishment of the death penalty 
is immaterial, where the accused was not 
insisting on the application of the capital 
penalty: State v. Johnston, 83 Wash. 1, 
144 Pac. 944. 
Time of exercise of right of per- 
emptory challenge. 19 Ann. Cas. 
766. 


Right of accused to full panel when 
making peremptory challenges. IL. 
R. A. 1916A, 828. 


§ 2139. Peremptory Challenges Allowed State. 
The prosecuting attorney, in capital cases, may challenge per- 


emptcrily six jurors; in all other cases, three jurors. 


(L. 54, p. 118, 


$103; Cd. 81, § 1080; 2 H. C., §1299.] 
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§ 2140. Challenges to Panel, When Allowed. 


Challenges to the panel shall only be allowed for a material de- 
parture from the forms prescribed by law for the drawing and return 
of the jury, and shall be in writing, sworn to, and proved to the satis- 


faction of the court. 
§ 1300. ] 


Cited in 6 Wash. 566; 29 Wash. 446; 
61 Wash. 408. 


Challenge to Panel or Array, and Mo- 
tion to Quash Venire—Grounds: See Rem- 
ington’3 Digest, Jury, §55; State v. Bo- 
kien, 14 Wash. 403, 44 Pac. 889; State v. 
Straub, 16 Wash. 111, 47 Pac. 227; State 
v. Leroy, 61 Wash. 405, 112 Pac. 635. 

Under this section, it will be presumed, 
where the record shows that the court 
heard testimony in passing upon the chal- 
lenge which was not brought up on ap- 
peal, that it was sufficient to sustain the 
court’s conclusion: State v. Vance, 29 
Wash. 435, 70 Pac. 34. 


§ 2141. Challenges for Cause. 


[L. 54, p. 118, §104; Cd. 81, § 1081; 2 H. C., 


Under this section, the requirement that 
& jury be drawn for “the ensuing month” 
is not so material a3 to invalidate a 
panel part of whom were drawn for the 
month of December, but not summoned 
until January: State v. Leroy, 61 Wash. 
405, 112 Pac. 635. 

Bias or misconduct of officer summon- 
ing jurors a3 ground for challenge 
to panel. Ann. Cas. 1916A, 393. 

Right to interpose challenge to array 


of jurors in absence of statute. 
Ann. Cas. 1912A, 1137. 


Challenges for cause shall be allowed for such cause as the court 
may, in its discretion, deem sufficient, having reference to the causes of 
challenge prescribed in civil cases, as far as they may be applicable, 


and to the substantial rights of the defendant. 


Cd. 81, § 1082; 2 H. C., §1301.] 


[L. 54, p. 119, § 105; 


See supra, §§ 326—331, challenges for cause. 


Cited in 3 Wash. 103, 104; 8 Wash. 14. 


Challenges to the Polls for Cause: See 
Remington’s Digest, Jury, 88 56—59. 
Grounds: Horst v. Silverman, 20 Wash. 
233, 55 Pac. 52, 72 Am. St. Rep. 97; 
State v. Lewis, 31 Wash. 75, 71 Pac. 778; 
State v. Miller, 78 Wash. 268, 138 Pac. 
896. 


§ 57. — Making and Sufficiency: Me- 
Allister v. Territory, 1 W. T. 360; State 
v. Biles, 6 Wash. 186, 33 Pac. 347. 


§ 58. Examination of Juror: 
Northern Pac. R. R. Co. v. Holmes, 3 
W. T. 202, 14 Pac. 688; White v. Ter- 
ritory, 1 Wash. 279, 24 Pac. 447; State v. 
Bokien, 14 Wash. 403, 44 Pac. 889; State 
v. Holedger, 15 Wash. 443, 46 Pac. 652; 
Horst v. Silverman, 20 Wash. 233, 55 


Pac. 52, 72 Am. St. Rep. 97; State v. 
Royse, 24 Wash. 440, 64 Pac. 742; State 
v. Boyce, 24 Wash. 514, 64 Pac. 719; 
State v. Croney, 31 Wash. 122, 71 Pac. 
783; Abby v. Wood, 45 Wash. 379, 86 
Pac. 558; State v. Marfaudille, 48 Wash. 
117, 92 Pac. 939, 15 Ann. Cas. 584, 14 
L. R. A. (N. S.) 346; Hoyt v. Independ- 
ent Asphalt Paving Co., 52 Wash. 672, 
101 Pac. 367; State v. Elliott, 68 Wash. 
603, 123 Pac. 1089. 

§ 58-1. Evidence: State v. Phil- 
lips, 65 Wash. 324, 118 Pac. 43; State v. 
Cohen, 72 Wash. 109, 129 Pac. 891. 

§ 59. Trial and Determination: 
White v. Territory, 3 W. T. 397, 19 Pac. 
37; State v. Coella, 3 Wash. 99, 28 Pac. 
28; Piper v. Spokane, 22 Wash. 147, 60 
Pac. 138. 


§ 2142. Conscientious Scruples of Juror as to Capital Punishment. 
No person whose opinions are such as to preclude him from finding 


any defendant guilty of an offense punishable with death shall be 
compelled or allowed to serve as a juror on the trial of any indictment 
or information for such an offense. [Cf. L. 54, p. 119, §106; Cd. 81, 
§ 1083; L. ’91, p. 59, § 67; 2 H. C., § 1302.] 
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§ 2143. Oath to Jury, Form of. 

The jury shall be sworn or affirmed well and truly to try the 
issue between the state and defendant, according to the evidence; and 
in capital cases, to well and truly try, and true deliverance make be- 
tween the state and the prisoner at the bar, whom they shall have in 


[Trrts XIII 


charge, according to the evidence. 


§ 1084; L. 91, p. 59, §68; 2 H. C., 


Cited in 16 Wash. 426; 18 Wash. 144. 


Oath: See Remington’s Digest, Jury, 
$ 63; Leschi v. Territory, 1 W. T. 13; 
Hartigan v. Territory, 1 W. T. 447; 
Leonard v. Territory, 2 W. T. 381, 7 
Pac. 872; State v. Gin Pon, 16 Wash. 


[Cf. L. 
$ 1303.] 


425, 47 Pac. 961; State v. Johnny Tommy, 
19 Wash. 270, 53 Pac. 157. 

Objections and Exceptions: See Reming- 
ton’s Digest, Jury, § 64; State ex rel. 
King v. Trimbell, 12 Wash. 440, 41 Pac. 
183; State v. Vance, 29 Wash. 435, 70 
Pac, 34. 


54, p. 119, §107; Cd. 81, 


§ 2144, Jury may be Waived Except in Capital Cases. 
The defendant and prosecuting attorney, with the assent of the 


court, may submit the trial to the court, except in capital cases. 
Cd. 81, § 1085; 2 H. C., § 1304. 


p. 119, § 108; 
See Const., Art. I, §§ 21, 22. 


Waiver of jury trial in criminal 
cases. 1 Ann. Cas. 597; 9 Ann. 
Cas. 1183. 


IL. 54 


Failure to demand jury by defendant 
in eriminal ease as waiver of jury 
trial. 9 Ann. Cas. 263. 


§ 2145. Personal Presence of Defendant During Trial. 


No person prosecuted for an offense punishable by death, or by 
confinement in the penitentiary or in the county jail, shall be tried 


unless personally present during the trial. 


$ 1086: 2 H. C., § 1305.] 


Sce next section, 


Cited in 66 Wash. 384, 385; 76 Wash. 
308; 82 Wash. 367. 


Presence of Accused: See Remington’s 
Digest, Crim. Law, §§ 202, 203; Linbeck 
v. State, 1 Wash. 336, 25 Pac. 452; State 
v. Duncan, 7 Wash. 336, 35 Pac. 117, 38 
Am. St. Rep. 888; State ex rel. 
Main, 66 Wash. 381, 119 Pac. 844; State 
v. Beaudin, 76 Wash. 306, 136 Pac. 137; 
State v. Shutzler, 82 Wash. 365, 144 Pac. 
284; State v. Haffer, 94 Wash. 136, 162 
Pac. 45, Ann. Cas. 1917E, 229, L. R. A. 


Gabe v. 


[L. 54, p. 119, § 109; Cd. 81, 


19170, 610. On View by Jury: State v. 
Lee Doon, 7 Wash. 308, 34 Pac. 1103. 


Presence of Others Under Indictment: 
See Remington’s Digest, Crim. Law, 
$ 214; State v. Hyde, 22 Wash. 551, 61 
Pac. 719; State v. Mann, 39 Wash. 144, 
81 Pac. 56l. 


Waiver by accused of right to be 
present at trial on felony charge. 
Ann. Cas. 1913C, 1146; Ann. Cas. 
1918E, 375. 


§ 2146. Trial in Defendant’s Absence, When. 
No person prosecuted for an offense punishable by a fine only shall 


be tried without being 
person. approved by the court. 


personally present, 


unless some responsible 


undertakes to be bail for stay of ex- 


ecution and payment of the fine and costs that may be assessed against 


the defendant. 


as if entered into after judgment. 
2 H. C., S 1306.) 


See notes to last section. 


Such undertaking must be in writing, and is as effective 
[L. 54, p. 119, § 110; Cd. 


81, § 1087; 
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§ 2147. Competency of Witnesses—Exceptions. 

Witnesses competent to testify in civil cases shall be competent in 
criminal prosecutions, but regular physicians or surgeons, clergymen or 
priests, shall be protected from testifying as to confessions, or mforma- 
tion received from any defendant, by virtue of their profession and 
character; Indians shall be competent as witnesses hereinbefore provided, 
or in any prosecutions in which an Indian may be a defendant. [L. 54, 
p. 117, § 95; L. 73, p. 233, § 231; Cd. 81, § 1069. 


See supra, § 1210, competency in civil cases. 
See infra, § 2290, convict as witness. 


Cited in 105 Wash. 477, 478, 483. 


§ 2148. Compelling Attendance of Witnesses—Defendant as Witness 
—Failure to Testify. 

Witnesses may be compelled to attend and testify before the grand 
jury; and witnesses on behalf of the state, or of the defendant, in a 
criminal prosecution, may be compelled to attend and testify in open 
court, if they have been subpoenaed, without their fees being first paid 
or tendered, unless otherwise provided by law; the court may, upon 
the motion of the prosecuting attorney, recognize witnesses, with or 
Without sureties, to attend and testify at any hearing or trial in any 
criminal prosecution in any court of this state, or before the grand Jury, 
and in default of such recognizance the court may direct that such 
witness shall be detained in the custody of the sheriff until the hearing 
or trial of the prosecution in which such testimony may be required: 
Provided, however, that each witness so detained by order of court 
pursuant to the provisions of this section, shall be paid, in addition 
to witness fees for actual attendance in court, the sum of one dollar 
per dav for time actually detained in custody, and shall be furnished 
food and lodging while so detained, and any person accused of any crime 
in this state, by indictment, information, or otherwise, may, in the 
examination or trial of the cause, offer himself, or herself, as a witness 
in his or her own behalf, and shall be allowed to testify as other 
witnesses in such case, and when accused shall so testify, he or she 
shall be subject to all the rules of law relating to cross-examination 
of other witnesses: Provided, that nothing in this code shall be con- 
strued to compel such accused person to offer himself or herself as a 
Witness in such case: And provided further, that it shall be the duty 
of the court to instruct the jury that no inference of guilt shall arise 
against the accused if the accused shall fail or refuse to testify as a 
witness in his or her own behalf. [L. 15, p. 260, §1. Cf. L. 54. p. 116, 
§93; L. 71, p. 105, §2; Cd. 81, § 1067; L. 91, p. 59, 8 69; 2 H. C., 
§ 1307. oo ; 


Cited in 7 Wash. 339; 8 Wash. 181, 185; 
13 Wash. 486; 32 Wash. 26, 65; 35 Wash. 
534; 71 Wash. 458; 84 Wash. 603; 87 
Wash. 472, 616. 

Failure of Accused to Testify: See 
Remington’s Digest, Crim. Law, 3 291; 
Thompson v. Territory, 1 W. T. 547; 
Leonard v. Territory, 2 W. T. 381, 7 Pac. 
872; Linheck v. State, 1 Wash. 366, 25 
Pac. 452; State v. Myers, 8 Wash. 177, 35 


Pac. 580; State v. Krug, 12 Wash. 288, 
41 Pac. 126; State v. Mitchell, 32 Wash. 
64, 72 Pac. 707; State v. Detherage, 35 
Wash. 326, 77 Pac. 504; State v. Hanes, 
84 Wash. 601, 147 Pac. 193; State v. 
Gustafson, 87 Wash. 613, 152 Pac. 335. 
Waiver of constitutional privilege of 
accused by testifying in his own 
behalf. 2 Ann. Oas. 247; 11 Ann. 
Oas. 822. 
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§ 2149. Immunity of Witnesses in Cases of Bribery, Grafting, etc. 


Any person offending against any provisions of the common law 
or statutes of the state of Washington or any ordinances of any 
municipality thereof, relating to bribery, grafting or corrupt solicitation, 
shall he a competent witness against any other person so offending, 
and may be compelled to attend and testify upon any trial, hearing, 
proceeding or investigation in the same manner as any other person. 
But the testimony so given shall not be used in any prosecution or 
proceeding, civil or criminal, against the person so testifying. <A person 
so testifying shall not thereafter be liable to indictment, information, 
prosecution, or punishment for such offense. [L. ’07, p. 99, §1.] 


See infra, § 2291. 


§ 2150. Not Applicable to Proceedings Before Committing Magistrate or 
Justice. 
The provisions of section 2149 shall not be applicable to any prose- 


cution or preceeding before a committing magistrate or justice of the 
peace. [L. 07, p. 99, §2.] 


§ 2151. Confession as Evidence. 

The confession of a defendant made under inducement, with all 
the circumstances, may be given as evidence against him, except when 
made under the influence of fear produced by threats; but a confession 
made under inducement is not sufficient to warrant a conviction without 
corroborating testimony. [L. 54, p. 117, §96; Cd. 81, §1070; 2 H. C. 
$ 1308.) 


Cited in 3 Wash. 110; 7 Wash. 240; 12 § 166. Caution: State v. Washing, 36 
Wash. 676; 13 Wash. 6; 18 Wash. 396; Wash. 485, 78 Pac. 1019. 
21 Wash. 68; 25 Wash. 349; 36 Was 167. Volun haracter 
488; 56 Wash. 512; 68 Wash. 945, 469: 89 on 19 1 99, = 1 
Wash. 583. State v. Coella, 8 Wash. 512, 36 Pac. 474; 
Admissions: See Remington's Digest, State v. Newton, 29 Wash. 373, 70 = 
Crim. Law, §§ 132, 133. Proof and Effect: 31; 3 v. Carpenter, 32 Wash. 254, 
State v. Webster, 21 Wash. 63, 57 Pac. Pac, 357 ; State v. Washing, 36 Wash. 488, 
361. 78 Pac. 1019; State v. Royce, 38 Wash. 
8 133. Admissions Made in Legal Pro- 111, 80 Pac. 268, 3 Ann. Cas. 351; State v. 
: State v. Hopkins, 13 Wash. 5, Mann, 39 Wash. 144, 81 Pac. 561; State 
42 Pac. 627; State v. Lyts, 25 Wash. 347, v. Brownlow, 89 Wash. 582, 154 Pac. 


65 Pac. 530. 1099; State v. Seablom, 103 Wash. 33, 
CONFESSIONS: See Remington’s Di- 173 Pac. 721. 
gest, Crim. Law, §§ 165—171, § 168. Threats and Fear: State v. Mc- 


§ 165. Admissibility in General: State Cullum, 18 Wash. 394, 51 Pac. 1044; State 
v. Munson, 7 Wash. 239, 34 Pac. 932; v. Miller, 61 Wash. "125, 111 Pac. 1053, 
State v. Coss, 12 Wash. 673, 42 Pac. 127; Ann. Cas. 1912B, 1053; State v. Miller, 68 
State v. Mann, 39 Wash. 144, 81 Pac. Wash. 239, 122 Pac. 1066. 


561; State v. Poole, 42 Wash. 192, 84 1 

Pac. 727; State v. Harris, 74 Wash. 60, 1 1 1 V. 1 

132 Pac. 735; State v. Wilson, 68 Wash. © , 

464, 123 P 795; Stat Kelch, 95 39 Wash. 144, 81 Pac. 561; State v. Me- 
ac. E CAN Cullum, 18 Wash. 394, 51 Pac. 1044; State 


Wash. 277, 163 Pac. 757; State v. John- 
son, 103 Wash. 59, 173 Pac. 723. * Beebe, 66 Wash. 463, 120 Pac. 122. 


Admissions made by a defendant in a § 169-1. Determination of Question of 
civil action, when ie given under com- Admissibility: State v. Barker, 56 Wash. 
pulsion, relative to property in question 510, 106 Pac. 133; State v. Wilson, 68 
in a criminal proceeding against him for Wash. 464, 124 Pac. 795. 
embezzlement may, under this section, be §170. Corroboration— Corpus Delicti: 
put in evidence in such proceeding: State State v. Marselle, 43 Wash. 273, 86 Pae. 
v. Hopkins, 13 Wash. 5, 42 Pac. 627. 586. 
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§ 171. Use in Different Proceedings: 
State v. Hopkins, 13 Wash. 5, 42 Pac. 
627. 


Conviction as sustainable on extra- 
judicial confession without corrobo- 
rative evidence: 10 Ann. Cas. 913; 
Ann. Cas. 1912B, 1249. 


TRIALS AND VERDICTS IN CRIMINAL ACTIONS. 


2152 


Admissibility of confession of de- 
fendant against self and eod ef end- 
ant. 4 Ann. Cas. 918; 18 Ann. Cas. 
274. 

Proof of corpus delicti for purpose of 
corroborating confession. 68 L. R. 
A. 50, 64, 68, 71, 73; L. R. A. 
1916B, 748, 848; 1 Ann. Cas. 823. 


§ 2152. Rules of Evidence Same as in Civil Actions. 


The rules of evidence in civil actions, 
be applied to criminal prosecutions. 


$ 1071; 2 H. C., § 1309. | 


so far as practicable, shall 


[L. 54, p. 117, §97; Cd. 81. 


See supra, 3 339, and notes, evidence in civil cascs. 


Cited in 15 Wash. 18; 83 Wash. 517; 
105 Wash. 477, 478, 481, 483. 


Judicial Notice: See Remington's Di- 
gest, Crim. Law, 8 73; Schilling V. Ter- 
ritory, 2 W. T. 283, 5 Pac. 926; State V. 
Fetterly, 33 Wash. 599, 74 Pac. 810; 
State v. Humason, 5 Wash. 499, 32 Pac. 
111; State v. Bergfeldt, 41 Wash. 234, 83 
Pac. 177, 6 Ann. Cas. 979. 


Presumptions: See Remington's Digest, 
Crim. Law, §§ 74—79; Shapoonma3h V. 
United States, 1 W. T. 189; State V. 
Anderson, 5 Wash. 350, 31 Pac. 969; State 
v. Wilson, 9 Wash. 218, 37 Pac. 424. 


8 76. Innocence: State v. Nord- 
strom, 7 Wash. 506, 35 Pac. 382. 


§ 77. Sanity: State v. Smith, 26 
Wash. 354, 67 Pac. 70; State v. Cham- 
poux, 33 Wash. 339, 74 Pac. 557. 

8 78. Intent: State v. Payne, 10 
Wash. 545, 39 Pac. 157; State v. White, 
10 Wash. 611, 39 Pac. 442. 

§ 79. Knowledge of Fact: Terri- 
tory v. Heywood, 2 W. T. 180, 2 Pac. 189. 

BURDEN OF PROOF: See Remington's 
Digest, Crim. Law, 38 7912—83. Statu- 


tory Provisions: State v. Kyle, 14 Wash. 


550, 45 Pac. 147; State v. Eubank, 38 
Wash. 293, 74 Pac. 378; State v. Lawson, 
40 Wash. 455, 82 Pac. 750; O'Neill, In re, 
41 Wash. 174, 83 Pae. 104, 6 Ann. Cas 
869, 3 L. R. A. (N. S.) 558. 

§ 80. — Extent of Burden on Pros- 
ecution: State v. Anderson, 5 Wash. 350, 
31 Pac. 969; State v. Conahan, 10 Wash. 
268, 38 Pac. 996. 


§ 81. Matters Excepted in Stat- 
ute Offense: State v. Poole, 42 
Wash. 192, 84 Pac. 727. 


§ 82. —— Matters of Defense and Re- 


puttal in General: State v. Payne, 6 
Wash. 563, 34 Pac. 317. 

§ 83. —— Insanity: McAllister v. Ter- 
ritory, 1 W. T. 360; State v. Clark, 34 
Wash. 485, 76 Pac. 98, 101 Am. St. Rep. 
1006. 

FACTS IN ISSUE AND RELEVANT 
TO ISSUES: See Remington's Digest, 
Crim. Law, 39 84—100. 


§ 84. Relevancy in General: State v. 
Humason, 5 Wash. 499, 32 Pac. 111; 
State v. Symes, 20 Wash. 484, 55 Pac. 626; 
State v. Clem, 49 Wash. 73, 94 Pac. 1079; 
“ad v. Wilson, 68 Wash. 464, 123 Pac. 
795. 

8 85. Identity of Things: State v. Mur- 
phy, 15 Wash. 98, 45 Pac. 729. 


§ 86. Motive or Absence of Motive: 
State v. Ackles, 8 Wash. 462, 36 Pac. 597; 
State v. Mann, 39 Wash. 144, 81 Pac. 561; 
State v. Harry John, 103 Wash. 189, 173 
Pac. 943. 


§ 87. Consciousness of Guilt: State v. 
Thompson, 14 Wash. 285, 44 Pac. 533. 


§ 88. Flight or Escape: State v. 
Stentz, 33 Wash. 444, 74 Pac. 588; State 
v. Leroy, 61 Wash. 405, 112 Paec. 635. 


§ 89. Threats and Expressions of IN 
Will: State v. MeCann, 16 Wash. 249, 47 
Pac. 443, 49 Pac. 216. 


§90. Preparations and Preceding Cir- 
cumstances: State v. Farris, 26 Wash. 200, 
66 Pac, 412. 


§91. Habits and Oustom: Smith v. 
United States, 1 W. T. 262; State vV. 
Coella, 8 Wash. 512, 36 Pac. 474; State 
v. Ulsemer, 4 Wash. 657, 64 Pac. 800. 


§92. Nature of Criminal Act and At- 
tendant Circumstances: State v. McGil- 
very, 20 Wash. 240, 55 Pac. 115; State v. 
Riddell, 33 Wash. 324, 74 Pac. 477. 

§ 93. Means of Committing Offense and 
Articles Connected Therewith: State v. 
Cushing, 17 Wash. 544, 50 Pac. 512; State 
v. Burns, 19 Wash. 52, 52 Pac. 316; State 
v. Lattin, 19 Wash. 57, 52 Pac. 314; State 
v. Arnold, 97 Wash. 611, 166 Pac. 777; 
State v. Dotson, 97 Wash. 607, 166 Pac. 
769; State v. Surry, 23 Wash. 655, 63 
Pac. 557; State v. Costello, 29 Wash. 366, 
69 Pac. 1099. 

§ 94. Subsequent Incriminating or Ex- 
culpatory Circumstances: State v. Craemer, 
12 Wash. 217, 40 Pac. 944; State v. Fet- 
terly, 33 Wash. 599, 74 Pac, 810; State 
v. Nelson, 39 Wash. 221, 1 Pac. 721; 
State v. Nelson, 39 Wash. 221, 81 Pac. 
721; State v. Johnson, 36 Wash. 294, 78 
Pac. 903; State v. Leroy, 61 Wash. 405, 
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112 Pac. 635; State v. Brown, 62 Wash. 
293, 113 Pac. 782. 


§ 95. Subsequent Condition of Person 
Injured: State v. Weisenberger, 42 Wash. 
426, 85 Pac. 20. 


§ 96. Insanity: McAllister v. Territory, 
1 W. T. 360; State v. Vance, 29 Wash. 
435, 70 Pac. 34; State v. Glindemann, 34 
Wash. 221, 75 Pac. 800, 101 Am. St. Rep. 
1001; State v. Stockhammer, 34 Wash. 
262, 75 Pac. 810; State v. Constantine, 48 
Wash. 218, 93 Pac. 317; State v. Shaw, 
75 Wash. 326, 135 Pac. 20; State v. 
Spangler, 92 Wash. 636, 159 Pac. §10; 
State v. Albutt, 99 Wash. 253, 169 Pac. 
584. 


See, also, State v. White, 113 Wash. 
416, 194 Pac. 390. 


§ 97. Intoxication: State v. Dolan, 17 
Wash, 499, 50 Pac. 472. 


§ 98. Excuse or Justification: State v. 
Oppenheimer, 41 Wash. 630, 84 Pac. 588. 


§ 98-1. Alibi: State v. Mallahan, 66 
Wash. 21, 118 Pac. 898. 


§ 99. Incriminating Others: State v. 
Myers, 12 Wash. 77, 40 Pac. 626. 


§ 100. Corroborating Circumstances: 
State v. Gile, 8 Wash. 12, 35 Pac. 417; 
State v. Cushing, 17 Wash. 544, 50 Pac. 
512; State v. Fetterly, 33 Wash. 599, 74 
Pac. 810. 


RES GESTAE: See Remington’s Di- 
gest, Crim, Law, §§ 101—106. 


§101. Relation to Offense in General: 
Blanton v. State, 1 Wash. 265, 24 Pac. 
439; State v. Wilson, 9 Wash. 16, 36 Pac. 
967; State v. Hyde, 22 Wash. 551, 61 
Pac. 719; State v. Pettit, 77 Wash. 67, 
137 Pace, 335. 


See, also, State v. Vane, 195 Wash. 
421, 178 Pac. 456. 


§ 102. Acts and Statements of 
Accused: State v. Webster, 21 Wash. 63, 
57 Pac. 861; State v. Falsetta, 43 Wash. 
159, 86 Pac. 168, 10 Ann. Cas. 177. 

Sce, also, State v. Morris, 109 Wash. 
490, 187 Pac. 360; State v. Gottstein, 111 
Wash. 600, 191 Pac. 766. 


§ 103. — Other Offenses Part of 
Same Transaction: Blanton v. State, 1 
Wash. 265, 24 Pac. 439; State v. Hyde, 
22 Wash. 451, 61 Pac. 719; State v. Bur- 
ton, 27 Wash. 525, 67 Pac. 1097; State v. 
McDowell, 61 Wash. 398, 112 Pac. 521, 
Ann. Cas. 1912C, 782, 32 L. R. A. (N. 8.) 
414, 


See, also, State v. Lathrop, 112 Wash. 
560, 192 Pac. 950. 


§§ 104, 105. Acts and Statements 
of Person Injured: State v. Eddon, 8 
Wash, 292, 36 Pae. 139; State v. Moody, 
18 Wash. 165, 51 Pac. 356; State v. Web- 
ster, 21 Wash. 63, 57 Pac. 361; State v. 
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Power, 24 Wash. 34, 63 Pac. 1112, 63 L. 
R. A. 902; State v. Smith, 26 Wash. 354, 
67 Pac. 70; State v. Ripley, 32 Wash. 182, 
72 Pac. 1036. 


§ 106. — Acts and Statements of 
Third Persons: State v. Robinson, 12 
Wash. 491, 41 Pac. 884; State v. Baker. 
69 Wash. 589, 125 Pac. 1016. 


OTHER OFFENSES AND CHAR- 
ACTER OF ACC USED: See Remington’s 
Digest, Crim. Law, 39 107—117. Other 
Offenses as Evidence of Offense Charged 
in General: State v. Payne, 6 Wash. 563, 
34 Pac. 317; State v. Thompson, 14 Wash. 
285, 44 Pac. 533; State v. Gottfreedson. 
24 Wash. 398, 64 Pac. 523; State v. Car- 
penter, 32 Wash. 254, 13 Pac. 357; State 
v. Fetterly, 33 Wash. 599, 74 Pac. 814; 
State v. Wood, 33 Wash. 290, 75 Pac. 
380; State v. Nelson, 39 Wash. 221, 81 
Pac. 721; State v. Strodemier, 40 Wash. 
608, 82 Pac. 915; State v. Marselle, 43 
Wash, 273, 86 Pac. 586; State v. Macleod. 
78 Wash. 175, 138 Pac. 648; State v. 
Moore, 84 Wash. 263, 146 Pac. 627. 

See, also, State v. Kaukos, 109 Wash. 
20, 186 Pac. 269. 


§ 108. Evidence Relevant to Offense 
Charged also Proving Other Crimes: State 
v. Craemer, 12 Wash. 217, 40 Pac. 944; 
State v. Hyde, 22 Wash. 551, 61 Pac. 
719; State v. Norris, 27 Wash, 453, 6: 
Pac. 983; State v. Patchen, 37 Wash. 24. 
79 Pac. 479; State v. Strodemier, 40 
Wash. 608, 82 Pac. 915; State v. Dalton, 
43 Wash. 278, 86 Pac. 590; State v. Dana, 
59 Wash. 30, 109 Pac. 191; State v. 
Thuna, 59 Wash. 689, 109 Pac. 331, 111 
Pac. 768, 140 Am. St. Rep. 902; State v. 
Leroy, 61 Wash. 405, 112 Pac. 635; State 
v. Conroy, 82 Wash. 417, 144 Pae. 538. 


See, also, State v. Beaton, 106 Wasb. 
423, 180 Pac. 146. 


§ 109. Evidence of Former Conviction 
to Affect Credibility: State v. Payne, 6 
Wash. 563, 34 Pac. 317; State v. Gott- 
freedson, 24 Wash. 398, 64 Pac. 523; State 
v. Rowan, 84 Wash. 158, 146 Pac. 374. 


§110. Acts Showing Intent or Malice 
or Motive: State v. Place, 5 Wash. 773, 
32 Pac. 736; State v. Oppenheimer, 4! 
Wash. 630, 84 Pac. 588; State v. Wappen- 
stein, 67 Wash. 502, 121 Pac. 989; State 
v. Gunn, 85 Wash. 121, 147 Pac. 401. 


See, also, False pretenses—Other of- 
fenses: State v. Anderson, 107 Wash. 336, 
181 Pac. 696, 185 Pac. 624. 


Bootlegging—Other sales to show 
intent—Admissibility: State v. Hessel, 
112 Wash. 53, 191 Pac. 637. 


Intent: State v. Morris, 109 Wash. 
490, 187 Pac. 350. 


§111. Acts Part of Series Showing 
System or Habit: State v. Bokien, 14 
Wash. 403, 44 Pac. 889; State v. Pittam, 
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32 Wash. 137, 72 Pac. 1042; State v. 
Craddick, 61 Wash. 425, 112 Pae. 491; 
State v. Hazzard, 75 Wash. 5, 134 Pac. 
514; State v. Shea, 78 Wash. 342, 139 
Pac. 203; State v. Tilden, 79 Wash. 472, 


140 Pae. 680; State v. Schuman, 89 
Wash. 9, 153 Pac. 1084, Ann. Cas. 1918A, 
633. 


§112. Proof and Effect of Other Of- 
fenses: State v. Eder, 36 Wash. 482, 78 
Pac. 1023; State v. Smith, 103 Wash. 
7, 174 Pac. 9. 


§ 113. Character or Reputation of Ac- 
cused—Good Character as Evidence for 
Defense: State v. Cushing, 14 Wash. 
527, 45 Pae. 145, 53 Am. St. Rep. 883; 
State v. Surry, 23 Wash. 655, 63 Pace. 
577; State v. Marfaudille, 48 Wash. 117, 
92 Pac. 939, 15 Ann. Cas. 584, 14 L. R. A. 
(N. S.) 346; State v. Clem, 49 Wash. 273, 
94 Pac. 1079; State v. Schuman, 89 Wash. 
9, 153 Paec. 1084, Ann. Cas. 1918A, 633; 
State v. Turfey, 100 Wash. 5, 170 Pac. 
335. 


8114. —— Rebuttal of Evidence of 
Good Character: State v. Carpenter, 32 
Wash. 254, 73 Pac. 357. 


8115. —— General Reputation: Smith 
v. United States, 1 W. T. 262; State v. 
Regan, 8 Wash. 506, 36 Pac. 472: State 
v. Barr, 11 Wash. 481, 39 Pac. 1080, 48 
Am. St. Rep. 890, 29 L. R. A. 154; State 
v. Hosey, 54 Wash. 309, 103 Pac. 12, 22 
L. R. A. (N. S.) 670; State v. O’Brien, 
66 Wasu. 219, 119 Pac. 609. 


§ 116. Particular Acts: State v. 
Coates, 22 Wash. 601, 61 Pac. 726; State 
v. Shaw, 75 Wash. 326, 136 Pac. 29; State 
v. Schuman, 89 Wash. 9, 153 Pac. 1084, 
Ann. Cas. 1918A, 633. 


§ 117. Weight and Effect of Evi- 
dence: Klehn v. Territory, 1 Wash. 584, 
21 Pac. 31. 

MATERIALITY AND COMPETENCY 
IN GENERAL: See Remington's Digest, 
Crim. Law, §§ 118—126. Remoteness of 
Evidence: State v. Farris, 26 Wash. 200, 
66 Pac. 412. 


§119. Experiments: State v. Melvern, 
32 Wash. 7, 72 Pac. 489. 


§120. Testimony as to Intent or 
Motive: State v. Dix, 33 Wash, 405, 74 
Pac. 570; State v. Weisenberger, 42 Wash. 
426, 85 Pac. 20; State v. Hatupin, 99 
Wash. 468, 169 Pac. 966. 


§ 121. Excuse for Failure to Call Wit- 
ness: State v. Coella, 8 Wash. 512, 36 
Pac. 474. 


§ 122. Compelling Accused to Criminate 
Himself: State v. Duncan, 7 Wash. 336, 
35 Paec. 117, 38 Am. St. Rep. S88; State v. 
O'Hara, 17 Wash. 525, 50 Pace. 477, 933. 

§ 123. Evidence Wrongfully Obtained 
in General: State v. Griffin, 43 Wash. 591, 
86 Pac. 951, 11 Ann. Cas. 95. 
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§ 124. Articles Taken from Accused: 
State v. Nordstrom, 7 Wash. 506, 35 Pac. 
382; State v. Cushing, 14 Wash. 527, 45 
Pac. 145, 53 Am. St. Rep. 883: State v. 
Royce, 38 Wash. 111, 80 Pac. 268, 3 Ann. 
Cas. 351. 


§ 125. Pending Civil or Criminal Pro- 
ceedings Against Accused: State v. Hop- 
kins, 13 Wash. 5, 42 Pac. 627; State v. 
Bringgold, 40 Wash. 12, 82 Pae. 132, 5 
Ann. Cas. 716. 


§126. Admissibility of Whole Conver- 
sation Where Adverse Party has Shown 
Part: White v. Territory, 1 Wash. 279, 
24 Pac. 447; State v. Freidrich, 4 Wash. 
204, 29 Pac. 1055, 30 Pac. 328, 31 Pac. 
332; State v. Regan, 8 Wash. 506, 36 
Pac. 472. 


BEST AND SECONDARY EVIDENCE: 
See Remington’s Digest, Crim. Law, 
§§ 127—130. 


§ 127. Admissibility of Secondary Evi- 
dence: State v. Munson, 7 Wash. 239, 34 
Pac. 932; State v. Garland, 65 Wash. 666, 
118 Pac. 907. 


§ 128. Where Writing is Lost: 
State v. Erving, 19 Wash. 435, 53 Pac. 
717; State v. Champoux, 33 Wash. 339, 
74 Pac. 557. 


§129. Preliminaries to Admission of 
Secondary Evidence: State v. Hopkins, 13 
Wash. 5, 42 Pac. 627; State v. McCauley, 
17 Wash. 88, 49 Pac. 221, 51 Pac. 382; 
State v. Morden, 87 Wash. 465, 151 Pac. 
832. 


§ 130. — Effect of Secondary Evi- 
dence Where Opposite Party Withholds 
Document: State v. Baldwin, 15 Wash. 
15, 45 Pac. 650. 


ADMISSIONS, DECLARATIONS AND 
HEARSAY: See Remington's Digest, 
Crim. Law, §§131—139. Admissions by 
Accused—iIn General: State v. Payne, 6 
Wash. 563, 34 Pac. 317; State v. Sullivan, 
97 Wash. 639, 166 Pac. 1123. 


§ 131-1. Acquiescence or Silence: 
State v. Baruth, 47 Wash. 283, 91 Pac. 
977. 


§ 132. —— Proof and Effect: State v. 
Webster, 21 Wash. 63, 57 Pac. 361. 


§ 133. Admissions Made in Legal Pro- 
ceedings: State v. Hopkins, 13 Wash. 5, 
42 Pac. 627; State v. Lyts, 25 Wash. 347, 
65 Pac. 530; State v. Bringgold, 40 Wash. 
12, 82 Pac. 132, 5 Ann. Cas. 716; State 
v. Poole, 42 Wash. 192, 84 Pac. 727. 


§ 134. Declarations by Accused — In 
General: State v. McFadden, 41 Wash. 1, 
84 Pac. 401; State v. Ross, 85 Wash. 218, 
147 Pac. 1149; State v. Billingsley, 99 
Wash. 445, 169 Pac. 845. 


§ 135. Self-serving Declarations: 
State v. Gates, 28 Wash. 689, 69 Pac. 385; 
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State v. Lewis, 31 Wash. 75, 71 Pac. 
778. 

See, also, State v. Morris, 109 Wash. 
490, 187 Pac. 350; State v. Gottstein, 
111 Wash. 600, 191 Pac. 766. 


§136. Declarations by Person Injured: 
Thompson v. Territory, 1 W. T. 547; 
State v. Freidrich, 4 Wash. 204, 29 Pac. 
1055, 30 Pac. 328, 31 Pac. 332; State v. 
Halbert, 14 Wash. 306, 44 Pac. 538; 
State v. Luttin, 19 Wash. 57, 52 Pac. 314; 
State v. Baruth, 47 Wash. 283, 91 Pac. 
977; State v. Beaudin, 76 Wash. 306, 136 
Pac. 137. 

§ 137. Declarations by Third Persons— 
In General: State v. Coella, 3 Wash. 99, 
28 Pac. 2S; State v. Humason, 5 Wash. 
499, 32 Pac. 111; State v. Halbert, 14 
Wash. 306, 44 Pac. 538; State v. Craig, 
52 Wash. 66, 100 Pac. 167; State v. 
Quinn, 56 Wash. 295, 105 Pac. 818. 


§ 138. Letters Written to Accused: 
State v. Royce, 38 Wash. 111, 80 Pac. 
268, 3 Ann. Cas. 351; State v. Roberts, 
95 Wash. 308, 163 Pac. 778. 


§139. Hearsay in General: Leonard v. 
Territory, 2 W. T. 381, 7 Pac. 872; State 
v. Coella, 3 Wash. 99, 28 Pac. 28; State 
v. Coella, 8 Wash. 512, 36 Pac. 474; 
State v. Nordstrom, 7 Wazh. 506, 35 Pac. 
382; State v. Hunter, 18 Wash. 670, 52 
Pac. 247; State v. Ripley, 32 Wash. 182, 
72 Pac. 1036; State v. Champoux, 38 
Wash. 339, 74 Pac. 557; State v. Royce, 
38 Wash. 111, 80 Pac. 26S, 3 Ann. Cas. 
351; State v. Weisenberger, 42 Wash. 326, 
85 Pac. 20; State v. McLain, 43 Wash. 
124, 86 Pac. 390. 

See, also, State v. Lowery, 104 Wash. 
520, 177 Paec. 355. 


ACTS AND DECLARATIONS OF CON- 
SPIRATORS AND CODEFENDANTS: 
See Remington's Digest, Crim. Law, 
§§ 140—141. 

§ 140. Furtherance of Execution of 
Common Purpose: State v. Payne, 10 
Wash. 545, 39 Pac. 157; State v. Dilley, 
44 Wash. 207, 87 Pac. 133; State v. Will- 
iams, 62 Wash. 286, 113 Pac. 780; State 
v. Wappenstein, 67 Wash. 502, 121 Pac. 
989; State v. Pettit, 74 Wash. 510, 133 
Pac. 1014; State v. Pettit, 77 Wash. 67, 
137 Pac. 335; State v. Miller, 68 Wash. 
239, 122 Pac. 1066. 


8 140½. After Accomplishment of Ob- 
ject: State v. Coss, 12 Wash. 673, 42 Pac. 
127; State v. Mann, 39 Wash, 144, 81 
Pac. 561; State v. Dalton, 65 Wash. 663, 
118 Pac. 829; State v. Mallahan, 66 
Wash, 21, 118 Pac. 898. 


See, also, State v. Lowery, 104 Wash. 
520, 177 Pac. 355. 


§ 141. Proof and Effect of Acts or 
Declarations: State v. McCann, 16 Wash. 
249, 47 Pac. 443, 49 Pac. 216; State v. 
Wappenstein, 67 Wash. 502, 121 Pac. 989. 
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DOCUMENTARY EVIDENCE: See 
Remington’s Digest, Crim. Law, 353 142— 
146. Official Acts or Proceedings, and 
Records: State v. Symes, 20 Wash. 484, 
55 Pac. 626; State v. Champoux, 33 Wash. 
339, 74 Pac. 557. 


§ 143, Certified Copies: State v. You- 
rex, 30 Wash. 611, 71 Pac. 203. 

See, also, State v. Harding, 108 Wash. 
606, 185 Pac. 579; State v. Morris, 109 
Wash. 490, 187 Pac. 350; State v. Storrs, 
112 Wash. 675, 192 Pac. 984; 197 Pac. 17. 


§ 144. Private Writings and Publica- 
tions—Letters and Telegrams: State v. 
Wilson, 10 Wash. 402, 39 Pac. 106; State 
v. Nelson, 39 Wash. 221, 81 Pac. 721; 
State v. Dilley, 44 Wash. 207, 87 Pac. 
133; State v. Tilden, 79 Wash. 472, 140 
Pac. 680. 


§ 145. —— Maps, Plats and Diagrams: 
Leonard v. Territory, 2 W. T. 381, 7 
Pac. 872; State v. White, 10 Wash. 611, 
39 Pac. 160, 41 Pac. 442; State v. Hunter, 
18 Wash. 670, 52 Pac. 247. 


§ 146. Photographs: Crane v. Dex- 
ter Horton & Co., 5 Wash. 479, 32 Pac. 
223; State v. Fateh-Mohamed, 76 Wash. 
462, 136 Pac. 676. 


OPINION EVIDENCE: See Reming- 
ton’s Digest, Crim. Law, 55 147—159. 


Conclusions and Matters of Opinion of 
Facts: State v. Munson, 7 Wash. 239, 34 
Pac. 932; State v. Coella, 8 Wash. 512, 
36 Pac. 474; State v. Gates, 28 Wash. 
689, 69 Pac. 385; State v. Anderson, 30 
Wash. 14, 70 Paec. 104; State v. Stock- 
hammer, 34 Wash. 262, 75 Pac. 810; State 
v. Wingard, 92 Wash. 219, 158 Pac. 725. 

§ 148. Competency of Nonexperts, in 
General: State v. Melvern, 32 Wash. 7, 
72 Pac. 489. 


§ 149. Witnesses in General—lInfer- 
ences Or Impressions from Collective 
Facts: State v. Coella, 3 Wash. 99, 28 
Pac. 28; State v. Coella, 8 Wash. 512, 36 
Pac. 474; State v. Wilson, 9 Wash. 16. 
36 Pac. 967; State v. Smails, 63 Wash. 172, 
115 Pac. 82. 

§ 150. — Special Knowledge as to 
Subject Matter: State v. Nordstrom, 7 
Wash. 506, 35 Pac. 382; Stata v. Miller, 
80 Wash. 75, 141 Pac. 293, 1139. 

§ 151. —— Personal Identity and 
Characteristics: State v. Murphy, 15 
Wash. 98, 45 Pac. 729; State v. Rutledge, 
37 Wash 523, 79 Pac. 1123; State v. 
Morrow, 63 Wash. 297, 115 Pac. 161, 
Ann. Cas. 1912D, 570; State v. Elliott, 
68 Wash. 603, 123 Pac. 1089; State v. 
Miller, 78 Wash. 268, 138 Pae. 896. 

§152. —— Age: State v. Falsetta, 
3 159, 86 Pac. 168, 10 Ann. Cas. 

§ 153. — Mental Condition or Capa- 
city: Blanton v. State, 1 Wash. 265, 24 
Pac. 439; State v. Brooks, 4 Wash. 328, 
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30 Pac. 147; State v. Craig, 52 Wash. 
66, 100 Pac. 167; State *. Constantine, 
48 Wash, 218, 93 Pac. 317; State v. 
Spangler, 92 Wash. 636, 159 Pac. 810. 

See, also, State v. White, 113 Wash. 
416, 194 Pac. 380. 


§ 154. lature, Condition and Re- 
lation of Objects: State v. Cushing, 17 
Wash. 544, 50 Pac. 572. 


§ 155. Subjects of Expert Testimony— 
Matters Involving Special Knowledge in 
General: State v. Gates, 28 Wash. 689, 
69 Pac. 385. 


§ 155-1. Bodily Condition: State v. 
Beaudin, 76 Wash. 306, 136 Pac. 137. 


§ 155-2. —— Mental Condition: State 
v. Robinson, 12 Wash. 491, 41 Pac. 884. 
§ 155-3, —— Cause and Effect: State 


v. Bridgham, 51 Wash. 18, 97 Pac. 1096. 


§156. Competency of Experts — Med- 
ical Experts: State v. Boyce, 24 Wash. 
514, 64 Pac. 719. 


§ 157. — Determination of Question 
of Competency: State v. Melvern, 32 
Wash. 7, 72 Pac. 489. 


§ 158. Examination of Experts — Hy- 
pothetical Questions: State v. Under- 
wood, 35 Wash. 558, 79 Pac. 863; State 
v. Wilson, 68 Wash. 464, 123 Pac. 790. 

See, also, State v. Swartz, 108 Wash. 
21, 182 Pac. 953; State v. Lathrop, 112 
Wash. 560, 192 Pac. 950. 


§159. Comparison of Handwriting: 
State v. Fillpot, 51 Wash. 223, 98 Pace. 
659. | 

See, also, State v. McGuff, 104 Wash. 
501, 177 Pac. 316. 


TESTIMONY OF ACCOMPLICES 
AND CODEFENDANTS: See Reming- 
ton’s Digest, Crim. Law, 88 160—164. 
Accessories Before and After the Fact: 
Edwards v. Territory, 1 W. T. 195. 


§ 161. Admissibility and Effect of 
Testimony of Accomplices: State v. 
Mann, 39 Wash. 144, 81 Pac. 561; State 
v. Ray, 62 Wash. 582, 114 Pac. 439; 
State v. Stapp, 65 Wash. 438, 118 Pac. 
337; State v. Mallahan, 66 Wash. 21, 
118 Pac. 898; State v. Wappenstein, 67 
Wash. 502, 121 Pac. 989. 

See, also, State v. Vane, 105 Wash. 421, 
178 Pac. 456. 


§ 162. Corroboration of Accomplice— 
Necessity: Edwards v. State, 2 Wash. 
291, 26 Pac. 258; Rose v. State, 2 Wash. 
310, 26 Pac. 264; State v. Concannon, 25 
Wash. 327, 65 Pac. 534; State v. Stapp, 
65 Wash. 438, 118 Pac. 337; State v. 
Dalton, 65 Wash. 663, 118 Pac. 829; 
State v. Mallahan, 66 Wash. 21, 118 Pac. 
898; State v. Wappenstein, 67 Wash. 592, 
121 Pac. 989; State v. Engstrom, 86 
Wash. 499, 150 Pac. 1173. 
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§ 163. Sufficiency: Edwards v. 
State, 2 Wash. 291, 26 Pac. 258; Rose 
v. State, 2 Wash. 310, 26 Pac. 264; State 
v. Concannon, 25 Wash. 327, 65 Pac. 534; 
State v. Pearson, 37 Wash. 405, 79 Pac. 
985. 

§ 164. Testimony of Cod ef endants— Ad- 
missibility: Edwards v. State, 2 Wash. 
291, 26 Pace. 258. 


EVIDENCE AT FORMER TRIAL: 
See Remington's Digest, Crim. Law, 
$$ 172, 173. In General: State v. Freid- 
rich, 4 Wash. 204, 29 Pac. 1055, 30 Pac. 
328, 31 Pac. 332; State v. Cushing, 17 
Wash. 544, 50 Pac. 512. Death of Wit- 
ness as Ground for Admission of Former 
Testimony: State v. Cushing, 17 Wash. 
544, 50 Pac. 512. 


WEIGHT AND SUFFICIENCY: See 
Remington’s Digest, Crim. Law, §§ 175— 
185. 

Weight and Oonclusiveness in Gen- 
eral; State v. Roller, 30 Wash. 692, 71 
Pac. 718; State v. Fetterly, 33 Wash. 
599, 74 Pac. 810; State v. Patchen, 37 
Wash. 24, 79 Pac. 479; State v. Hill, 
45 Wash. 694, 89 Pac. 160; State v. 
Rackich, 66 Wash. 390, 119 Pac. 843, 
or Cas. 1913C, 312, 37 L. R. A. (N. S.) 


§ 176. Circumstantial Evidence: State 
v. Payne, 6 Wash. 563, 34 Pac. 317. 


§ 177. Flight or Attempted Escape: 
State v. Detherage, 35 Wash. 326, 77 
Pac. 504. 


§ 179. Reasonable Doubt: Leonard v. 
Territory, 2 W. T. 381, 7 Pac. 872; Klehn 
v. Territory, 1 Wash. 584, 21 Pac. 31; 
State v. Kasper, 5 Wash. 174, 31 Pac. 
636; State v. Munson, 7 Wash. 239, 34 
Pac. 932; State v. Berzaman, 10 Wash. 
277, 38 Pac. 1037. 

§ 180. Sufficiency to Support UConvic- 
tion in General: Miller v. Territory, 3 
W. T. 554, 19 Pae. 50; State v. Eubank, 
33 Wash. 293, 74 Pac. 378; State v. 
Johnson, 36 Wash. 294, 78 Pac. 903. 


§ 181. Corpus Delicti: Timmerman v. 
Territory, 3 W. T. 445, 17 Pac. 624; 
State v. Smith, 9 Wash. 341, 37 Pac. 
491; State v. Gates, 28 Wash. 689, 69 
Pac. 385. | 


§ 182. Place of Commission of Offense 
and Venue: State v. Whiteman, 9 Wash. 
402, 37 Pac. 659; State v. Michel, 20 
Wash. 162, 54 Pac. 995; State v. Fet- 
terly, 33 Wash. 599, 74 Pac. 810; State 
v. Gilluly, 50 Wash. 1, 96 Pac. 512; State 
v. Fillpot, 51 Wash. 223, 98 Pac. 659; 
State v. Kincaid, 69 Wash. 273, 124 Pac. 
684; State v. Chin Sam, 76 Wash. 612, 
136 Pac. 1146; State v. Dooley, 82 Wash. 
483, 144 Pac. 654; State v. Libby, 89 
Wash. 27, 153 Pac. 1058, 155 Pac. 746; 
Spokane v. Knight, 96 Wash. 403, 165 
Paec. 105. 
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§ 183. Identity and Characteristics of 
Persons or Things: State v. Meyers, 9 
Wash. 8, 36 Pac. 1051; State v. Williams, 
36 Wash. 143, 78 Pac. 780; State v. 
Smith, 40 Wash. 615, 82 Pac. 918, 5 
Ann. Cas. 686; State v. Romano, 41 
Wash. 241, 83 Pac. 1; State v. Le Pitre, 
54 Wash. 166, 103 Pac. 27, 18 Ann. Cas. 
922; State v. Williams, 62 Wash. 286, 113 
Pac. 780; State v. Brown, 62 Wash. 293, 
113 Pac. 782; State v. Miller, 80 Wash. 
19, 141 Pac. 293, 1139; State v. Aurand, 
76 Wash. 529, 136 Pac, 1139; State v. 
Wilmot, 95 Wash. 326, 163 Pac. 742, 
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8 184. ee McAllister v. Terri- 
tory, 1 W. T. 360 


§ 185. Alibi: State v. Fair, 35 Wash. 
127, 76 Pac. 731, 102 Am. St. Rep. 897. 

Experiments anå Tests: See Reming- 
ton’s Digest, Crim. Law, § 212; State v. 
Nordstrom, 7 Wash. 506, 35 Pac. 382: 
State v. Barker, 56 Wash. 510, 106 
Pac. 133; State v. Catsampas, 62 Wash. 
70, 112 Pac. 1116; State v. Baker, 69 
Wash. 589, 125 Pac. 1916. 


See, also, State v. Burcham, 109 Wash. 
625, 187 Pac. 352. 


§ 2153. Proof of Marriage in Adultery, Bigamy, etc. 


A recorded certificate of marriage, or a certified copy thereof, 
there being no decree of divorce, proves the marriage of a person for 
the purposes of this chapter. [L. 95, p. 372, $ 5.] 


“Chapter” refers to L. 95, relating to incest, adultery and bigamy. 


§ 2154. Receiving Stolen Property—Averments and Proof Necessary. 

In any prosecution for the offense of buying, receiving, or aiding 
in the concealment of stolen property, moneys, or goods, known to have 
been stolen, or for bringing or aiding in bringing into this state any 
such property, money or goods, known to have been stolen, it shall 
not be necessary to aver, nor on the trial thereof to prove, that the 
person who stole such property has been convicted, nor that the larceny 
of such property, nor that any conspiracy or agreement between the 
defendant and any other person or persons concerning the stealing, 
buying, receiving, concealing, or bringing of such stolen property, was 
committed or entered into within the jurisdiction of the court trying 
the case. [Cf. L. 54, p. 84, §50; Cd. 81, § 850; L. 90, p. 129, §1; 
2H. C., §69.] 


§ 2156. Variance as to Ownership of Property. 

In the prosecution of any offense committed upon or in relation to or 
in any way affecting any real estate, or any offense committed in 
stealing, embezzling, destroying, injuring, or fraudulently receiving 
or concealing any money, goods, or other personal estate, it shall be 
sufficient, and shall not be deemed variance. if it be proved on trial 
that, at the time when such offense was committed, either the actual 
or constructive possession, or the general or special property, in the 
whole or any part of such real or personal estate, was in the person or 
community alleged in the indictment or other accusation to be the 
owner thereof. [L. 54, p. 99, § 133; Cd. 81, §963; 2 H. C., §1377.] 


See supra, § 2076, variance as to ownership of property, when. 


Cited in 6 Wash. 189; 35 Wash. 134. § 90. Evidence Admissible Under 
ISSUES, PROOF AND VARIANCE: Pleadings: White v. Territory, 1 Wash. 
See Remington’s Digest, Ind. & Inf., 279, 24 Pac. 447. 
§§ 89—99. § 91, Variance Between Allegations 


and Proof—iIn General: State v. Brown, 
6 Wash. 609, 34 Pac. 133. 

§ 92. Principals and Accessories: 
State v. Duncan, 7 Wash. 336, 35 Pac. 
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Matters to be Proved—Surplusage and 
Unnecessary Allegations: State v. Stew- 
art, 32 Wash. 103, 72 Pac. 1026; State v 
Fetterly, 33 Wash. 599, 74 Pac. 810. 
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117, 38 Am. St. Rep. 888 (overruled); 
State . Gifford, 19 Wash. 464, 53 Pac. 
709 (overruling State v. Duncan, 7 Wash. 
336, 35 Pac. 117, 38 Am. St. Rep. 888); 
State v. Morgan, 21 Wash. 355, 58 Pac. 
215. $ 

§ 94. Place of Offense: State v. 
Whiteman, 9 Wash. 402, 37 Pac. 659; 
State v. Cox, 39 Wash. 345, 81 Pac. 848; 
State v. Dolson, 22 Wash. 259, 60 Pac. 
653. 


§ 96. —— Mode or Means of Commit- 
ting Offense: State v. Payne, 10 Wash. 
545, 39 Pac. 157; State v. Mendenhall, 24 
Wash. 12, 63 Pac. 1109; State v. Hoshor, 
26 Wash. 643, 67 Pac. 386; State v. An- 
derson, 30 Wash. 14, 70 Pac. 104. 
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§ 98. — Description, Quantity or 
Value of Property: State v. Knowlton, 
11 Wash. 512, 39 Pac. 966; State v. 
Burns, 19 Wash. 52, 52 Pac. 316; State 
v. Phillips, 27 Wash. 364, 67 Pac. 608; 


State v. Rackich, 66 Wash. 390, 119 
Pac. 843, Ann. Cas. 1913C, 312, 37 
L. R. A. (N. 8.) 760. 

§ 99. —— Ownership, Possession or 


Custody of Property: State v. Fair, 35 
Wash. 127, 76 Pac. 731, 102 Am. St. Rep. 
897; State v. Smith, 40 Wash. 615, 82 
Pac. 915, 5 Ann. Cas. 686; State v. 
Wilson, 42 Wash. 56, 84 Pac. 409, 7 Ann. 
Cas. 418. 


§ 2158. Court to Decide Questions of Law, Rules of Practice. 


The court shall decide all questions of law which shall arise in the 
eourse of the trial. and the trial shall be conducted in the same manner 


as in. civil actions. 
p. 60, §70; 2 H. C., §1310.] 


(Cf. L. 54, p. 119, §111; Cd. 81, §1088; L. 91, 


See supra, § 339 and notes, practice in civil actions. 


Cited in 83 Wash. 517. 


Course and Conduct of Trial: Ses Rem- 
ington’s Digest, Crim. Law, §§ 215—220. 
Remarks and Conduct of Judge—In Gen- 
eral: State v. Coclla, 3 Wash. 99, 2S Pac. 
28; State v. Wroth, 15 Wash. 621, 47 
Pac. 106; State v. Phillips, 59 Wash. 252, 
109 Pac. 1047; State v. Baker, 67 Wash. 
595, 122 Pac. 335; State v. Jones, 8) 
Wash. 588, 142 Pac. 30. 


§ 216. —— Comments on Evidence or 
Witnesses: State v. Carter, 15 Wash. 121, 
45 Pac. 745; State v. Burns, 19 Wash. 52, 
52 Pac. 316; State v. Hyde, 20 Wash. 
234, 55 Pac. 49; State v. Surry, 23 Wash. 
655, 63 Pac. 577; State v. Crotts, 22 
Wash. 245, 60 Pac. 403; State v. Priest, 
32 Wash. 74, 72 Pac. 1024; State v. 
Glindemann, 34 Wash. 221, 75 Pac. 800, 
191 Am. St. Rep. 1001; State v. De 
Pasquale, 39 Wash. 260, 81 Pac. 689; 
State v. Aker, 54 Wash. 342, 103 Pac. 
420, 18 Ann. Cas. 972; State v. Wappen- 
stein, 67 Wash. 502, 121 Pac. 989; State 
v. Pettviel, 99 Wash. 434, 169 Pac. 977; 
State v. Jackson, 83 Wash. 514, 145 Pac. 
470; State v. Russell, 90 Wash. 474, 156 
Pac. 565; State v. Roberts, 91 Wash. 569, 
158 Pac. 101; State v. Seablom, 103 Wash. 
53, 173 Pac. 721; State v. Smith, 103 
Wash. 267, 174 Pac. 9. 


See, also, State v. Herwitz, 109 Wash. 
153, 186 Pac. 290; State v. Storrs, 112 
Wash. 675, 192 Pac. 984, 197 Pac. 17. 


§ 217. Comment in Ruling on 
Evidence: State v. Myers, 12 Wash. 77, 
40 Pac. 626; State v. Coates, 22 Wash. 
601, 61 Pac. 726; State v. Surry, 23 Wash. 
655, 63 Pac. 557; State v. Boyce, 24 
Wash. 514, 64 Pac. 719; State v. Eubank, 


Rem. Wash. Code, Vol. I—68 


33 Wash. 293, 74 Pac. 378; State v. Mann, 
39 Wash. 144, 81 Pac. 561; State v. Schu- 
man, 89 Wash. 9, 153 Pae. 1084; Ann. 
Cae. 1918A, 633; State v. Moneymaker, 
100 Wash. 463, 171 Pac. 253; State v. 
Seablom, 103 Wash. 53, 173 Pac. 721. 


§ 218. —— Proceedings for Contempt: 
State v. White, 10 Wash. 611, 39 Pac. 
160, 41 Pac. 442; State v. Dalton, 43 
Wash. 278, 86 Pac. 590. 


§ 219. —— Arrest of Witness: State 
v. Roberts, 91 Wash. 560, 158 Pac. 101. 


§ 220. Presence and Conduct of By- 
standers: State v. Anderson, 20 Wash. 193, 
55 Pac. 39; State v. McGilvery, 20 Wash. 
240, 55 Pac. 115. 


PROVINCE OF COURT AND JURY 
IN GENERAL: Sce Remington’s Digest, 
Crim. Law, §§ 246—254. 


§ 246. Functions as Judges of Law 
and Facts in General: Hartigan v. Terri- 
tory, 1 W. T. 447; State v. Crossen, 77 
Wash. 438, 137 Pac. 1030. 


§ 247. Questions of Law or of Fact— 
Preliminary or Introductory Questions of 
Fact: Thompson v. Territory, 1 W. T. 
547; State v. Cushing, 17 Wash. 544, 50 
Pac. 712. 


§ 248. —— Defenses in General: State 
v. Barr, 11 Wash. 481, 39 Pac. 1080, 48 
Am. St. Rep. 90, 29 L. R. A. 154; State 
v. Eubank, 33 Wash. 293, 74 Pac. 378. 


§ 250. Weight and Effect of Evi- 
dence in General: State v. Crawford, 31 
Wash. 260, 71 Pac. 1031; State v. Eubank, 
33 Wash. 293, 74 Pac. 378; State v. Schu- 
man, 9 Wash. 89, 153 Pac. 1084, Ann. Cas. 
1918A, 633; State v. Brooks, 89 Wash. 
427, 154 Pac. 795. 
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See, also, State v. Miller, 105 Wash. 
475, 178 Pac. 459; State v. Swager, 110 
Wash. 431, 188 Pac. 504. 


§ 251. ——  Inferences from Evi- 
dence: State v. Walters, 7 Wash. 246, 34 
Pac. 936, 1098; State v. Yourex, 30 Wash. 
611, 71 Pae. 203. 


§ 252. Sufficiency of Evidence: 
State v. Elswood, 15 Wash. 453, 46 Pac. 
727. 


§ 253. Grade or Degree of Of- 
fense: Leschi v. Territory, 1 W. T. 13; 
State v. Boyce, 24 Wash. 514, 64 Pac. 
719; State v. Murphy, 101 Wash. 425, 172 
Pac. 544. 


§ 254. Direction of Verdict: State v. 
Coella, 8 Wash. 512, 36 Pac. 474; State v. 
Wilson, 10 Wash. 402, 39 Pac. 106; State 
v. O’Hara, 17 Wash. 525, 50 Pac. 477, 933; 
State v. McCullum, 18 Wash. 394, 51 
Pac. 1044; State v. Hyde, 22 Wash. 551, 
61 Pac. 719; State v. Eubank, 33 Wash. 
293, 74 Pac. 378; State v. Stockhammer, 
34 Wash. 262, 75 Pac. 810; State v. 
Holmes, 68 Wash. 7, 122 Pac. 345. 


INSTRUCTIONS INVADING PROV- 
INCE OF JURY: See. Remington’s Di- 
vest, Crim. Law, §§ 255—269. 


§ 255. Comments on Facts and Evi- 
dence in General: Freidrich v. Territory, 
2 Wash. 358, 26 Pac. 976; State v. Wal- 
ters, 7 Wash. 246, 34 Pac. 938, 1098; 
State v. Duncan, 7 Wash. 336, 35 Pac. 
117, 38 Am. St. Rep. 888; State v. Car- 
ter, 15 Wash. 121, 45 Pac. 745; State v. 
Carey, 15 Wash. 549, 46 Pae. 1050; 
State v. Mitchell, 32 Wash. 64, 72 Pac. 
707; State v. Vance, 29 Wash. 435, 70 
Pac. 34; State v. Fenton, 30 Wash. 325, 
70 Pae. 741; State v. Eubank, 33 Wash. 
293, 74 Pac. 378; State v. Detherage, 35 
Wash. 326, 77 Pae. 504; State v. Wappen- 
stein, 67 Wash. 501, 121 Pac. 989; State 
v. Shaw, 75 Wash. 326, 135 Pac. 20; 
State v. Miller, 72 Wash. 174, 130 Pac. 
356; State v. Primmer, 69 Wash. 400, 125 
Pac. 158; State v. Brownlow, 89 Wash. 
582, 154 Pae. 1099. 

See, also, State v. Palmer, 104 Wash. 
396, 176 Pac. 747; State v. Siebenbaum, 
105 Wash. 157, 177 Pac. 669; State v. 
Dale, 110 Wash. 181, 188 Pac. 473; State 
v. Warwick, 195 Wash. 634, 178 Pac. 977. 


§ 256. Statement and Review of Evi- 
dence: State v. Gohl, 46 Wash. 408, 90 
Pac. 259. 


§ 257. —— Reference to Interest of 
Accused: State v. Freidrich, 4 Wash. 204, 
29 Pae. 1055; State v. Nordstrom, 7 
Wash. 506, 35 Pac. 382; State v. White, 
10 Wash. 611, 39 Pac. 160, 41 Pac. 442; 
State v. Carey, 15 Wash. 549, 46 Pac. 
1050; State v. McCann, 16 Wash. 249, 47 
Pac. 443, 49 Pae. 216. 


§ 258. Inferences from Evidence: 
State v. Gates, 28 Wash. 689, 69 Pac. 
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385; State v. Richards, 97 Wash. 587, 
167 Pac. 47. 


§ 258-1. —— Hypothetical Statements: 
a v. Gohl, 46 Wash. 408, 90 Pac. 
259. 


See, also, State v. Skinner, 111 Wash. 
435, 191 Pac. 148. 


§ 259. Assumptions as to Facts: 
State v. Howard, 33 Wash. 250, 74 Pac. 
382; State v. Wheeler, 93 Wash. 538, 161 
Pac. 373. 


See, also, State v. McGuff, 104 Wash. 
501, 177 Paec. 316; State v. Warwick, 105 
Wash. 634, 178 Pac. 977. 


§ 260. — Assuming Admitted or Es- 
tablished Facts: Edwards v. Territory, 1 
W. T. 195; State v. Belknap, 44 Wash. 
605, 87 Pac. 934. 


§ 261. Assuming Commission of 
Crime: State v. Walters, 7 Wash. 246, 34 
Pac. 938, 1098; State v. Straub, 16 Wash. 
111, 47 Rac. 227. 


§ 262. Ass Def endant's 
Guilt: State v. John Port Townsend, 7 
Wash. 462, 35 Pac. 367; State v. Me- 
Bride, 72 Wash. 390, 130 Pac. 486. 


§ 263. —— Assuming Existence of In- 
criminating Evidence: State v. Walters, 
7 Wash. 246, 34 Pac. 938, 1098; State v. 
Riddell, 33 Wash. 324, 74 Pac. 477; State 
v. Stentz, 33 Wash. 444, 74 Pac. 588; 
State v. Manderville, 37 Wash. 365, 74 
Pac. 977. 


§ 264. Opinion or Bellef as to 
Facts: Freidrich v. Territory, 2 Wash. 
358, 26 Pac. 976. 


§ 265. Weight and Effect of Evi- 
dence: State v. Stentz, 33 Wash. 444, 74 
Pac. 588; State v. Williams, 36 Wash. 143, 
78 Pac. 780; State v. Newcomb, 58 Wash. 
414, 109 Pac. 355; State v. Che 
Point Fish Co., 72 Wash. 420, 130 Pac. 
499; State v. Duncan, 101 Wash. 542, 172 
Pac. 915. 


§ 266. —— Weight of Particular Facts: 
White v. Territory, 3 W. 1. 397, 19 Pac. 
37; State v. Ware, 58 Wash. 526, 109 
Pac. 359. 


§ 267. —— Comments on Conduct or 
Character of Accused or Prosecutor: State 
v. Newton, 29 Wash. 373, 70 Pac. 31. 

§ 268. Determination of Questions 
of Law: Leschi v. Territory, 1 W. T. 13; 
State v. McPhail, 39 Wash. 199, 81 Pac. 
683; State v. Smails, 63 Wash. 172, 115 
Pac. 82. 


§ 269. Instructions as to Duties 
of Jury: State v. Brooks, 4 Wash. 235. 
30 Pac. 147; State v. Harsted, 66 Wash. 
158, 119 Pac. 24; State v. Serwe, 91 
Wash. 516, 158 Pac. 81. 


NECESSITY, REQUISITES AND SUF. 
FICIENCY OF INSTRUCTIONS: See 
0 Digest, Crim. Law, §§ 270— 
312. 
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§ 270. Corpus Delicti: State v. Burton, 
27 Wash. 528, 67 Pac. 1997. 


§ 272. Elements and Incidents of Of- 
fense, and Defenses in General: Leonard 
v. Territory, 2 W. T. 381, 7 Pac. 872; 
State v. Ackles, 8 Wash. 462, 36 Pac. 
597; State v. White, 10 Wash. 611, 39 
Pac, 160, 41 Pac. 442; State v. Greiner, 63 
Wash. 46, 114 Pac. 897. 


§ 273. Intent and Malice: State V. 
Dolan, 17 Wash. 499, 50 Pac. 472; State 
v. Surry, 23 Wash. 659, 63 Pac. 557. 


§ 274. Insanity: State v. Hawkins, 93 
Wash. 389, 63 Pac. 258; State v. Cham- 
poux, 33 Wash. 339, 74 Pac. 557; State 
v. Craig, 52 Wash. 66, 100 Pae. 167; 
State v. Harris, 74 Wash. 60, 132 Pac. 
735. 

§ 275. Intoxication: State v. 
kins, 23 Wash. 289, 63 Pac. 258. 


8276. Alibi: State v. Burton, 27 Wash. 
528, 67 Pac. 1097; State v. King, 50 
Wash. 312, 97 Pac. 247, 16 Ann. Cas. 
322; State v. Arnold, 97 Wash. 611, 166 
Pac. 777. 


277. Character: State v. Cushing, 17 
Wash. 544, 50 Pac. 512; State v. Stentz, 
33 Wash. 444, 74 Pac. 588; State v. 
Underwood, 35 Wash. 558, 79 Pac. 863. 


§ 278. Presumptions and Burden of 
Proof in General: State v. Conahan, 10 
Wash. 268, 38 Pac. 996; State v. Melvern, 
32 Wash. 7, 72 Pac. 489. 


§ 280. —— Flight: State v. Stentz, 33 
Wash. 444, 74 Pac. 588; State v. Pettit, 
74 Wash. 510, 133 Pac. 1014; State v. 
Pettit, 77 Wash. 67, 137 Pac. 335. 


§ 281. Presumption of Innocence: 
State v. Courtemarch, 11 Wash. 446, 39 
Pac. 955; State v. Krug, 12 Wash. 28, 41 
Pac. 126; State v. Cushing, 17 Wash. 544, 
50 Pac. 512; State v. Mayo, 42 Wash. 
540, 85 Pac. 251, 7 Ann. Cas. 881; State 
v. Aurand, 76 Wash. 529, 136 Pac. 1139. 


§ 282. Intent: State v. Nichols, 
15 Wash. 1, 45 Pac. 647; State v. Will- 
iams, 36 Wash. 143, 78 Pesce. 780. 


§ 283. Presumption as to Intend- 
ing Natural Consequences of Act: State 
v. Dolan, 17 Wash. 499, 50 Pac. 472; State 
v. Williams, 36 Wash. 143, 78 Pac. 780; 
State v. Romano, 41 Wash. 241, 83 Pac. 
1; State v. Davis, 72 Wash. 261, 130 Pac. 
95. 


Haw- 


§ 284. Shifting Burden of Proof: 
State v. Hoshor, 26 Wash. 643, 67 Pac. 
386. 


§ 285. Declarations of Conspirators and 
Codefendants: State v. Johnny Tommy, 
19 Wash. 270, 53 Pac. 157. 


§ 286. Testimony of Accomplices: State 
v. Coates, 22 Wash. 601, 61 Pac. 726; 
State v. Concannon, 25 Wash, 327, 65 Pac. 
534; State v. Pearson, 37 Wash. 405, 79 
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Pac, 985; State v. Harras, 25 Wash. 416, 
65 Pac. 774; State v. Jones, 53 Wash. 142, 
101 Pae. 708; State v. Stapp, 65 Wash. 
438, 118 Pac. 337. 


§ 287. Weight and Credibility of Evi- 
dence: State v. Eddon, 8 Wash. 292, 36 
Pac. 139; State v. Rutledge, 37 Wash. 523, 
79 Pac. 1123; State v. Stapp, 65 Wash. 
438, 118 Pac. 337. 


§ 287-1. Confessions: State v. 
Barker, 56 Wash. 510, 106 Pac. 133. 


§ 288. Circumstantial Evidence: Tim- 
merman v. Territory, 3 W. T. 445, 17 
Pac. 624. 


§ 289. Credibility of Witnesses: State 
v. Friedrich, 4 Wash. 204, 29 Pac. 1955, 
90 Pac. 328, 31 Pac. 332; State v. Kyle, 
14 Wash. 550, 45 Pac. 147; State v. 
Hawkin3, 23 Wash. 289, 63 Pac. 258; 
State v. Hoshor, 26 Wash. 643, 67 Pac. 
386; State v. Fenton, 30 Wash, 325, 70 
Pac. 741; State v. Patchen, 37 Wash. 24, 
79 Pac. 479; State v. McPhail, 39 Wash. 
199, 81 Pac. 683; State v. Ilomaki, 40 
Wash. 629, 82 Pac. 873; State v. Gaul, 
88 Wash. 295, 152 Pac. 1929; State v. 
1123; 


State v. Seablom, 103 Wash. 53, 173 
Pac. 721. 
See, also, State v. Chittenden, 111 


Wash. 213, 190 Pac. 232. 


§ 290. Credibility of Testimony or 
Statement of Accused: State v. Ulsemer, 
94 Wash. 657, 64 Pac. 80; State v. Mel- 
vern, 32 Wash. 7, 72 Pac. 489; State v. 
King, 50 Wash. 312, 97 Pac. 247; 16 Ann. 
Cas. 322. 


§ 292. Reasonable Doubt: Smith v. 
United States, 1 W. T. 262; State v. Kas- 
per, 5 Wash. 174, 31 Pac. 636; State v. 
Harras, 25 Wash. 416, 65 Pac. 744; State 
v. King, 49 Wash. 31, 94 Pac. 663; State 
v. Quinn, 56 Wash. 295, 105 Pac. 818; 
State v. Sullivan, 97 Wash. 639, 166 Pac. 
1123; State v. Harsted, 66 Wash. 158, 119 
Pac. 24; State v. Wappenstein, 67 Wash. 
502, 121 Pac. 989; State v. Lance, 94 
Wash. 484, 162 Pac. 574. 


See, also, State v. Herwitz, 109 Wash, 
153, 186 Pac. 290. 


§ 293. Doubt Which Would In- 
fluence Reasonably Prudent Man: State v. 
Gile, 8 Wash. 12, 35 Pac. 417; State v. 
Rosener, 8 Wash. 42, 35 Pac. 357; State 
v. Carpenter, 32 Wash. 254, 73 Pace. 357; 
State v. King, 12 Wash. 288, 41 Pac. 126; 
3 v. Harras, 25 Wash. 416, 65 Pac. 

4. 


§ 294. Doubt on Any Fact: State 
v. White, 10 Wash. 611, 39 Pac. 160, 41 
Pac. 442; Leonard v. Territcry, 2 W. T. 
381, 7 Pac. 872; State v. Myers, 12 Wash. 
77, 40 Pac. 626. 


§ 295. Law Applicable to Particular Is- 
sues or Theories: State v. Carey, 15 Wash. 
549, 46 Pac. 1000. 


1075 


2158 


§ 296. Principals and Accessories: State 
v. Jones, 3 Wash. 175, 28 Pac. 254; State 
v. Peasley, 80 Wash. 99, 141 Pac. 316. 

§ 297. Grade or Degree of Offense: 
State v. Courtemarch, 11 Wash. 446, 39 
Pac. 955; State v. Dolan, 17 Wash. 499, 50 
Pac, 472; State v. Young, 22 Wash. 273, 
60 Pac. 650; State v. Dengel, 24 Wash. 
49, 63 Pac. 1104; State v. Fenton, 30 
Wash. 795, 70 Pac. 741; State v. Bailey, 
31 Wash. 89, 71 Pac. 715; State v. Mc- 
Phail, 39 Wash. 199, 81 Pac. 683; State 
v. Lindgrind, 33 Wash. 440, 74 Pac. 565; 
State v. Underwood, 35 Wash. 558, 79 
Pac, 863; State v. Aker, 54 Wash. 342, 
103 Pac. 420, 18 Ann. Cas. 972; State v. 
Beatty, 59 Wash. 235, 109 Pac. 1911; 
State v. Harsted, 66 Wash. 158, 119 Pac. 
24; State v. Hart, 79 Wash. 225, 140 
Pac. 321; State v. Reynolds, 94 Wash. 
270, 162 Pac. 358. 

See, also, State v. Dale, 110 Wash. 181, 
188 Pac. 473. 


§ 298. Influence of Arguments of Coun- 
sel: State v. Burton, 27 Wash. 528, 67 
Pac. 1097; State v. Lance, 94 Wash. 484, 
162 Pac. 574. 

§299. Definition or Explanation of 
Terms: State v. Coella, 3 Wash. 99, 28 
Pac. 28; State v. Johnson, 19 Wash. 419, 
53 Pac. 667; State v. Druxinman, 34 
Wash. 257, 75 Pac. 814. 

§ 300. Written Instructions: State v. 
Champoux, 33 Wash. 339, 74 Pac. 557; 
State v. Mayo, 42 Wash. 540, 85 Pac. 
251, 7 Ann. Cas. 881. 


§ 301. Form and Language in General: 
State v. Cushing, 1? Wash. 544, 50 Pac. 
512; State v. Harras, 25 Wash. 416, 65 
Pac. 744; State v. Robinson, 12 Wash. 
491, 41 Pac. 884; State v. Williams, 13 
Wash. 335, 43 Pac. 15; State v. Cushing, 
17 Wash. 544, 50 Pac. 512; State v. Arm- 
strong, 37 Wash. 51, 79 Pac. 490; Everett 
v. Simmons, 86 Wash. 276, 150 Pac. 414. 

See, also, State v. Vane, 105 Wash. 421, 
178 Pac. 456; State v. Chittenden, 111 
Wash. 213, 190 Pac. 232. 


§ 302. Repetition: State v. Clark, 34 
Wash. 485, 76 Pac. 98, 101 Am. St. Rep. 
1006; State v. Churchill, 52 Wash. 210, 
100 Pac. 309. 

See, also, State v. Sowders, 109 Wash. 
10, 186 Pac. 260. 


§ 303. Inconsistent, Misleading or Con- 
tradictory Instructions: McClaine v. Ter- 
ritory, 1 Wash. 345, 35 Pac. 453; State 
v. Payne, 6 Wash. 563, 34 Pae. 317; 
State v. Rosener, 8 Wash. 42, 35 Pac. 
357; State v. Burton, 27 Wash. 528, 67 
Pac. 1097. 

§ 305. Appearance and Demeanor of 
Accused: State v. Freidrich, 4 Wash. 204, 
29 Pac. 1055, 30 Pac. 328, 31 Pac. 332. 


§ 306. Abstract Instructions in Gen- 
eral: Yelm Jim v. Territory, 1 W. T. 63; 
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State v. Cushing, 17 Wash. 544, 59 Pac. 
512. 


§ 307. Application of Instructions to 
Case: Smith v. United States, 1 W. T. 
262; Miller v. Territory, 3 W. T. 554, 19 
Pac. 50; State v. Jones, 3 Wash. 175, 28 
Pac. 254; State v. Armstrong, 37 Wash. 
51, 79 Pac. 490; State v. Pettit, 74 Wash. 
510, 133 Pac. 1014. 

See, also, State v. Cook, 113 Wash. 391, 
194 Pae. 401. 


§ 308. Instructions Excluding or Ignor- 
ing Issues, Defenses. or Evidence: State 
v. Holmes, 12 Wash. 169, 40 Pac. 735, 41 
Pac. 887; State v. Barker, 56 Wash. 510, 
106 Pac. 133; State v. Moss, 73 Wash. 
430, 131 Pac. 1132. 


“§309. Submission of Matters not With- 
in Issues or not Sustained by Evidence: 
Doctor Jack v. Territory, 2 W. T. 101, 
3 Pac. 832; State v. White, 10 Wash. 61], 
39 Pac. 160, 41 Pac. 442; State v. Surry, 
23 Wash. 655, 63 Pac. 557. 

§ 310. Instructions Correcting Previous 
Erroneous Instructions and Omissions: 


Doctor Jack v. Territory, 2 W. T. 101, 


3 Pac. 832. 

§ 311. Construction and Effect of 
Charge as a Whole: White v. Territory, 
1 Wash. 279, 24 Pac. 447; State v. Regan, 
8 Wash. 506, 36 Pac. 472; State v. Wil- 
son, 9 Wasb. 16, 36 Pac. 967; State v. 
Carter, 15 Wash. 121, 45 Pae. 745; State 
v. Cushing, 17 Wash. 544, 50 Pae. 512; 
State v. Surry, 23 Wash. 655, 63 Pac. 


557; State v. Riddell, 33 Wash. 324, 74 


Pac, 477; State v. Mandervills, 37 Wasb. 
865, 79 Pac. 977; State v. Clark, 34 
a 485, 76 Pac. 98, 101 Am. St. Rep. 
1006. 


See, also, State v. Sowders, 109 Wash. 
10, 186 Pac. 260. 


§ 812. Error. in Instructions Cured by 
Withdrawal or Giving Other Instructions: 
McClaine v. Territory, 1 Wash. 345, 25 
Pac. 453; State v. Carter, 15 Wash. 12], 
45 Pac, 745; State v. Crawford, 31 Wash. 
260, 71 Pac. 1031; State v. Peasley, 80 
Wash. 99, 141 Pac. 316. 


REQUESTS FOR INSTRUCTIONS: See 
0 Digest, Crim. Law, §§ 313— 
18, 

Necessity in General: State v. Johnson, 
19 Wash. 410, 53 Pac. 667; State v. Par- 
sons, 44 Wash. 299, 87 Pac. 349, 120 
Am. St. Rep. 1003, 12 Ann. Cas. 61, 7 
L. R. A. (N. S.) 566; State v. Ross, 85 
Wasb. 218, 147 Pac. 1149; Low v. Me- 
Donald, 90 Wash. 122, 155 Pac. 748. 

See, also, State v. Grant, 105 Wash. 
189, 177 Pac. 784. 


§ 314. Instructions as to Special Issues 
and Defenses: State v. Douette, 31 Wash. 
6, 71 Pac. 556; State v. Armstrong. 37 
Wash. 51, 79 Pac. 490; State v. Weiser- 
burger, 42 Wash. 426, 85 Pac. 20: State 
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v. Messner, 43 Wash. 206, 86 Pac. 636; 
State v. Copeland, 66 Wash. 243, 119 
Pac. 607; State v. Macleod, 78 Wash. 175, 
138 Pac. 648; State v. 3 84 
Wash. 108, 146 Pac. 396; State v. Gaul, 
88 Wash. 295, 152 Pae. 1029; State v. 
Hawkins, 89 Wash. 449, 154 Pac. 827; 
State v. Ward, 96 Wash. 550, 165 Pac. 
794. 


See, also, State v. Walker, 104 Wash. 
472, 176 Pac. 315; State v. Lathrop, 112 
Wash. 560, 192 Pac. 950. 


§ 315. Presence of Jury During Argu- 
ment for Requests: State v. Coella, 3 
Wash. 99, 28 Pac. 28. 


§ 316. Instructions Already Given: 
Smith v. United States, 1 W. T. 262; 
State v. Freidrich, 4 Wash. 204, 29 Pac. 
1055, 30 Pac. 328, 31 Pac. 332; State v. 
Murphy, 13 Wash. 229, 43 Pac. 44; State 
v. Webb, 20 Wash. 500, 55 Pac. 935; State 
v. Clark, 34 Wash. 485, 76 Pac. 98, 101 
Am. St. Rep. 1006; State v. Wilson, 42 
Wash. 56, 84 Pac. 49, 7 Amn. Cas. 418; 
State v. Rutten, 13 Wash. 293, 43 Pac. 
30; State v. Cushing, 17 Wash. 544, 50 
Pac, 512; State v. McCann, 16 Wash. 249, 
47 Pac. 443, 49 Pac. 216; State v. Carey, 
15 Wash. 549, 46 Pac. 1050; State v. 
Klein, 19 Wash. 368, 53 Pac. 364; State 


§ 2159. Custody of Jury. 


Juries in criminal cases shall not be allowed to separate, 
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v. Vance, 29 Wash. 435, 70 Pac. 34; State 
v. Churchill, 52 Wash. 210, 100 Pac. 309. 

See, Ko. State v. Palmer, 104 Wash. 
396, 176 Pac. 547; State v. Vane, 105 
Wash. 170, 177 Pac. 728; State v. Chitten- 
den, 111 Wash. 213, 190 Pac. 232. 


§ 317. Manner of Giving Instructions 
Asked: State v. Murphy, 13 Wash. 229, 
43 Pac. 44; State v. Baldwin, 15 Wash. 
15, 45 Pae. 650; State v. Klein, 19 Wash. 
368, 53 Pac. 564; State v. McCann, 16 
Wash, 249, 47 Pac. 443, 49 Pac. 216; 
State v. Anderson, 30 Wash. 14, 70 Fac. 
104. 


§ 318. Modification by Court: State v. 
Baldwin, 15 Wash. 15, 45 Pac. 650; State 
v. Cushing, 17 Wash. 544, 50 Pac. 512. 


OBJECTIONS TO INSTRUCTIONS OR 
REFUSAL THEREOF, AND EXCEP- 
TIONS: See Remington’s Digest, Crim, 
Law, 88 319, 320. 


Mode of Making Objection: State v. 
Coella, 8 Wash. 512, 36 Pac. 474. 


§ 320. Sufficiency and Scope of Excep- 
tions to Failure or Refusal to Instruct: 
tig v. Robinson, 12 Wash. 491, 41 Pac. 
; — ; State v. Gohl, 46 Wash. 408, 90 Pac. 

9 


except 


by consent of the defendant and the prosecuting attorney, but shall be 
kept together, without meat or drink. unless otherwise ordered by the 


court, to be furnished at the expense of the county. [L. 
81, § 1089; 2 H. C., S 1311.] 


$ 114; Cd. 


54, p. 119, 


This section superseded, except in felony cases, by § 346, supra. 


Cited in 2 Wash. 185, 563: 5 Wash. 775; 
12 Wash. 54; 18 Wash. 46; 25 Wash. 407; 
34 Wash. 263; 38 Wash. 273; 58 Wash. 
131: 71 Wash. 676; 87 Wash. 475. 


CUSTODY, CONDUCT AND DELIB- 
ERATIONS OF JURY: See Remington’s 
Digest, Crim. Law, §§ 321—330. 


Officer in Oharge: Edwards v. Territory, 
1 W. T. 195. 


§ 322. Admonition to Jury: State v. 
Stockhammer, 34 Wash. 262, 75 Pae. 810. 


§ 323. Presence Proceedings: 
State v. Coella, 3 Wash. 99, 28 Pac. 28. 


§ 324. Separation: Edwards v. Terri- 
tory, 1 W. T. 195; Hartigan v. Territory, 
1 W. T. 447; Anderson v. State, 2 Wash. 
1 85 26 Pac. 267; State v. Place, 5 Wash. 

778, 32 Pac. 736; State v. Vorhies, 12 
Wash. 53, 40 Pac. 620; State v. Holedger, 
15 Wash. 443, 46 Pac. 652; State v. 
Rogan, 18 Wash. 43, 50 Pac. 582; State v. 
Barkuloo, 18 Wa sh. 141, 51 Pac. 359; 
State v. Mason, 19 Wash. 94, 52 Pac. 
525; State v. Burns, 19 Wash. 52, 52 
Pac. 316; State v. Johnny Tommy, 19 


Wash. 270, 53 Pac. 157; State v. Harras, 
22 Wash. 67, 60 Paec. 583 State v. Parker, 
25 Wash. 405, 65 Pac. 776; State v. 
Stockhammer, 34 Wash. 232, 75 Pac. 810; 
State v. Clark, 58 Wash. 128, 107 Pac. 
1047; State v. Newcomb, 58 Wash. 414, 
109 Pac. 355; Stata v. Bennett, 71 Wash. 
673, 129 Pac. 409; State v. Morden, 87 
Wash. 465, 151 Pac. 832; State v. Harris, 
99 Wash. 475, 169 Pac. 971. 


§ 326. Misconduct of Others Affecting 
Jurors: State v. Boyce, 24 Wash. 514, 64 
Pac. 719; State v. Zettler, 15 Wash. 625, 
47 Pac. 35. 


See, also, State v. Whits, 113 Wash. 
416, 194 Pac. 390. 


§ 327. Taking Papers or Articles to 
Jury-room: State v. Cushing, 14 Wash. 
527, 45 Pac. 145, 53 Am. St. Rep. 883; 
State v. Yourex, 30 Wash. 611, 71 Pac. 
203; Edwards v. Territory, 1 W. T. 195; 
Doctor Jack v. Territory, 2 W. T. 101, 
3 Pac. §32; State v. Moody, 18 Wash. 165, 
61 Pac. 356; State v. McCormick, 20 
Wash. 94, 54 Pac. 764; State v. Webster, 
21 Wash. 63, 57 Pac. 361; State v. Cham- 
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poux, 33 Wash. 339, 74 Pac. 557; State 25 Pac. 452; State v. Yourex, 30 Wash. 
v. Simmons, 52 Wash. 132, 100 Pac. 269; 611, 71 Pae. 203; State v. Miller, 78 
State v. Baker, 67 Wash. 595, 122 Pac. Wash. 268, 138 Pac. 896. 


335. See, also, State v. Hessel, 112 Wash. 53, 
See, also, State v. Burcham, 109 Wash. 191 Pae. 637. 
625, 187 Pac. 352. § 330. Manner of Arriving at Verdict: 


§ 329. Instructions After Submission of State v. Holmes, 12 Wash. 169, 40 Pac. 
Cause: Linbeck v. State, 1 Wash. 336, 735, 41 Pac. 887. 


§ 2160. Court may Order View of Place of Crime. 


The court may order a view by any jury impaneled to try a crimi- 
nal case. [L. 54, p. 120, § 115; Cd. ’81, § 1090; 2 H. C., § 1312.) 


See supra, § 344, and notes, 


Cited in 18 Wash. 674. error. 41 Ann. Oas. 1159; Ann. Cas. 
View and Inspection: See Remington's 1915B, 568. 
Digest, Crim. Law, § 213; Stato v. Coella, Occurrences during a view as war- 
S Wash. 512, 36 Pac. 474; State v. Hunter, ranting the jury’s cischarge with- 
IS Wash. 670, 52 Pac. 247. out letting in pleas of former 
View by jury in criminal case in ab- jeopardy upon subsequent trial. 4 
sence of accused as prejudicial L. R. A. 1266. 


§ 2161. Separate Trial. 

When two or more defendants are indicted or informed against 
jointly, any defendant requesting it may, in the discretion of the trial 
judge be tried separately. [L. 19; p. 42, §1; Cf. L. 54, p. 120, § 116; 
Cd. 81, §1091; L. 91, p. 60, §71; 2 H. C., §1813.] 


See supra, § 2175, trial of question of insanity. 


Cited in 19 Wash. 95; 48 Wash. 75; Right of state to dcmand separate 
G6 Wash. 468, 589. trial of persons jointly indicted. 
TRIAL—PRELIMINARY PROCEED- Ann. Cas. 1914C, 402. 
INGS: See Remington’s Digest, Crim. At what time demand for separate 
Law, §§ 194, 195. trial may be made. Ann. Cas. 
Trial of Indictments Together and 1915B, 802. 
Separate Trials: State v. Merchant, 48 Order of trial of persons jointly in- 
Wash. 69, 92 Pac. 890; State v. Mason, dieted, after severance obtained, 
19 Wash. 947, 52 Pac. 525; State V. as within discretion of court. Ann. 
Bush, 41 Wash. 13, 82 Pac. 1024; State v. Cas. 1914C, 326. 


Moran, 66 Wash. 588, 120 Pac. 86. 


§ 2162. Discharging One Defendant to Give Evidence —Effect of. 


When two or more persons are included in one prosecution, the 
court may, at any time before the defendant has gone into his defense, 
direct any defendant to be discharged, that he may be a witness for the 
state. A defendant may also, when there is not sufficient evidence to 
put him on his defense, at any time before the evidence is closed, be 
discharged by the court, for the purpose of giving evidence for a co- 
defendant. The order of discharge is a bar to another prosecution for 
the same offense. [L. 54, p. 120, §117; Cd. 81, § 1092; 2 H. C., § 1314.) 


Cited in 2 Wash. 294. 


§ 2163. Mistake in Charge, Defendant to be Held, When. 


When it appears, at any time before verdict or Judgment, that 
a mistake has been made in charging the proper offense, the defendant 
shall not be discharged if there appear to be good cause to detain 
him in custody; but the court must recognize him to answer the offense 
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shown, and if necessary, recognize the witnesses to appear and testify. 
[L. 54, p. 120, § 118; Cd. 81, § 1093; 2 H. C., § 1315.] 


Cited in 10 Wash. 238; 14 Wash. 666. over the defendant, and it will be pre- 

Under this section the granting of a sumed, though not shown in the record, 
motion by a prosecuting attorney to that sufficient cause existed to warrant 
quash an information, and for leave to the court’s action: State v. Hansen, 10 
file new ones, works no loss of jurisdiction Wash, 235, 38 Pac. 1023. 


§ 2164. Venue may be Corrected and Action Certified to Proper County. 
When it appears, at any time before verdict or judgment, that the 
defendant is prosecuted in a county not having jurisdiction, the court 
may order the venue of the indictment or information to be corrected, 
and direct that all papers and proceedings be certified to the superior 
court of the proper county, and recognize the defendant and witnesses to 
appear at such court, on a day specified in the order, and the prosecu- 
tion shall proceed in the latter court in the same manner as if it had 
been there commenced. [L. 54, p. 120, §119; Cd. ’81, § 1094; L. 91, 
p. 60, §72; 2 H. C., §13816.] 
See supra, § 2012, to be tried in county where crime committed. 


Quantum of proof necessary to establish venue in criminal case. Ann. Cas. 1912B, 
939. 


§ 2165. Discharge of Jury Without Prejudice to Further Prosecution. 


When a jury has been impaneled in either case contemplated in the 
last two preceding sections, such jury may be discharged without 
prejudice to the prosecution. [L. 54, p. 120, §120; Cd. 81, § 1095; 
L. 91, p. 60, §73; 2 H. C., § 1317.] 


The references in the laws of 1891 arc evidently erroneous. 


§ 2166. When Conviction or Acquittal a Bar. 


When the defendent has been convicted or acquitted upon an in- 
dictment or information of an offense consisting of different degrees, 
the conviction or acquittal shall be a bar to another indictment or 
information for the offense charged in the former, or for any lower 
degree of that offense, or for an offense necessarily included therein. 
[L. 54, p. 120, § 121; Cd. 81, § 1096; L. 91, p. 60, § 74; 2 H. C., § 1318. 

See supra, § 2113, conviction or acquittal a bar, when. 
See infra, § 2316, same subject. 


Higher Grade of Offense: Sec Rem- ruled in State v. Ash, 68 Wash. 194, 122 
ington’s Digest, Crim. Law, §51; State v. Pac. 995, 39 L. R. A. (N. S.) 611). 
Murphy, 13 Wash. 229, 43 Pac. 44 (over- 


§ 2167. Jury may Find Any Degree of Offense. 

Upon an indictment or information for an offense consisting of 
different degrees, the Jury may find the defendant not guilty of the de- 
vree charged in the indictment or information, and guilty of any de- 
gree inferior thereto, or of an attempt to commit the offense. [L. 54, 
p. 120, § 122; Cd. 81, § 1097; L. 91, p. 60, § 75; 2 H. C., § 1319.) 

See supra, $2158, and notes, court to determine law, ete. 
See infra, § 2263, convictions for lesser degrees or attempts. 


Cited in 11 Wash. 247; 12 Wash. 351; CONVICTION OF OFFENSE IN. 
17 Wash. 599; 21 Wash. 285; 22 Wash. CLUDED IN CHARGE: See Remington's 
276; 32 Wash. 302; 39 Wash. 203; 43 Digest, Ind. & Inf., §§ 100—106. 

Wash. 227; 59 Wash. 237; 76 Wash. 587; Sufficiency of Charge of Lesser Offense: 
111 Wash. 602. State v. Keen, 10 Wash. 93, 38 Pac. ssu; 
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8 v. Klein, 19 Wash. 368, 53 Pac. 
64 


§101. Lesser Grade or Degree of Of- 
fense Oharged: Clarke v. Territory, 1 W. 
T. 68; State v. Dengle, 24 Wash. 49, 63 
Pae. 1104; State v. Marselle, 43 Wash. 
273, 86 Pac. 586. 

See, also, State v. Spillman, 110 Wash. 
662, 188 Pac. 919. 


§ 102-2. Degrees of Larceny: 
State v. Clem, 49 Wash. 273, 94 Pac. 1079. 
§ 103. Degrees of Homicide: 


White v. Territory, 3 W. T. 397, 19 Pac. 
37; State v. Greer, 11 Wash. 244, 39 
Pac. 874; State v. Cronin, 20 Wash. 512, 
56 Pac. 26; Timmerman v. Territory, 3 
W. T. 445, 17 Pac. 624; State v. Howard, 
33 Wash. 250, 74 Pac. 382; State v. 
Underwood, 35 Wash. 558, 79 Pac. 863; 
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State v. Yandell, 34 Wash. 409, 75 Pae. 
988. 

See, also, State v. Sowders, 109 Wash. 
10, 186 Pac. 260. 


§104. Attempt to Oommit Offense 
Charged: State v. Romans, 21 Wash. 254, 
57 Pac. 819. 

See, also, State v. Peterson, 109 Wash. 
25, 186 Pac. 264. 


§ 105. Different Offense Included in Of- 
fense Charged: State v. Weydeman, 3 
Wash, 399, 28 Pac. 749; State v. Murphy, 
13 Wash. 229, 43 Pac. 44; State v. Pres- 
ton, 49 Wash. 298, 95 Pac. 82; State v. 
Gaasch, 56 Wash. 381, 105 Pac. 817. 


§106. Sufficiency or Failure of Proof 
of Offense Charged: State v. Robinson, 12 
Wash. 349, 41 Pace. 51, 902. 


§ 2168. In Other Cases Degree of Guilt. 
In all other cases, the defendant may be found guilty of an offense, 
the commission of which is necessarily included within that with which 


he is charged in the indictment or information. 
91, p. 61, §76; 2 H. C., S 1320.] 


$ 123; Cd. 81, § 1098; L. 
Sce last section and notes. 


Cited in 17 Wash. 511; 20 Wash. 164; 
32 Wash. 303; 59 Wash. 237; 66 Wash. 
245; 76 Wash. 587; 80 Wash. 534; 95 
Wash. 328; 110 Wash. 666. 

Assault With Intent to Kill or Mur- 
der: See Remington’s Digest, Ind. & Inf., 
§ 102; Watson v. State, 2 Wash. 504, 
27 Pac. 226; State v. Ackles, 8 Wash. 
462, 36 Pac. 597; State v. Largent, 9 
Wash. 691, 38 Pac. 751; State v. Michel, 
20 Wash. 162, 54 Pac. 995; State v. 
Snider, 32 Wash. 299, 73 Pac. 355; State 
v. Letica, 61 Wash. 629, 112 Pac. 748; 
State vV. ‘Crist, 62 Wash. 326, 113 Pac. 
772. 

See, also, State v. Beatty, 59 Wash. 
235, 109 Pac. 1011. 


In a prosecution for assault with intent 
to commit murder, it is error to refuse a 
requested instruction to the effect that 
the jury may, in case the evidence war- 
rants it, find the defendant guilty of 
assault, or of assault and baitery: State 
v. Dolan, 17 Wash. 499, 50 Pac. 472. 


Under an information charging accused 
with an assault with intent to commit 
murder, verdict of “guilty of assault 
with a deadly weapon with an intent to 


[Cf. L. 54, p. 120, 


do bodily harm,“ is erroneous, as such 
verdict convicts him of an offense other 
than the one alleged in the information: 
State v. Ackles, 8 Wash. 462, 36 Pac. 597; 
State v. Largent, 9 Wash. 691, 38 Pac. 
751; State v. Manning, 9 Wash. 695, 38 
Pac. 752. 


Where defendant is charged with ‘“as- 
sault with intent to kill,” a verdict of 
guilty of a part of the crime charged 
must specify the particular offense of 
which the accused is found guilty: State 
v. Snider, 32 Wash. 299, 73 Pac. 355. 


The jury may find a defendart guilty 
of any offense which is necessarily in- 
cluded in the charge in the indictment: 
Clarke v. Territory, 1 W. T. 68; Timmer- 
man v. Territory, 3 W. T. 445, 17 Pae 
624. 

Thus a conviction for manslaughter may 
be had under an indictment charging 
murder in the first degree: White v. Ter- 
ritory, 3 W. T. 397, 19 Pac. 37. 


This section permits one accused of 
grand larceny to enter a plea of guilty 
to the offense of petit larceny: State v. 
Wilmot, 95 Wash. 326, 163 Pac. 742. 


§ 2169. Verdict as to One or More Where Several are Charged. 

On an indictment or information against several, if the jury can- 
not agree upon a verdict as to all. they may render a verdict as to 
those in regard to whom they do agree, on which a judgment shall be 


entered accordingly. 


p. 61, §77; 2 H. C., § 1321.] 


(Cf. L. 54, p. 120, §124; Cd. 81, § 1099; L. 91, 
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§ 2170. Reconsideration Where Jury Mistakes the Law. 


When there is a verdict of conviction in which it appears to the 
court that the jury have mistaken the law, the court may explam 
the reason for that opinion, and direct the jury to reconsider the ver- 
dict; and if after such reconsideration they return the same verdict, 
it must be entered, but it shall be good cause for new trial. When there 
is a verdict of acquittal, the court cannot require the jury to recon- 


sider it. [Cf. L. 54, p. 121, §125; Cd. 81, §1100; L. 91, p. 61, 8 78; 


2 H. C., § 1322.) 


See supra, $$ 359, 361, polling jury and receiving verdict. 


§ 2171. Rendition of Verdict. 


When the jury have agreed upon their verdict, they must be con- 
ducted into court by the officer having them in charge. Their names 
must then be called. and if all appear, their verdict must be rendered 
in open court; and if all do not appear, the rest must be discharged 
without giving a verdict and the cause must be tried again. [Cf. L. 54, 
p. 121, § 127; Cd. 81, § 1102: L. 791, p. 61, §80; 2 H. C., S 1824.] 


See infra, § 2176, verdict on defense of insanity. 


Cited in 18 Wash. 46. 

VERDICT—PREPARATION AND REN- 
DITION: See Remington’s Digest, Crim. 
Law, §§ 331, 332; State v. Klein, 38 
Wash. 475, 80 Pac. 770; Edwards v. 
Territory, 1 W. T. 195; State v. Straub, 


16 Wash. 111, 47 Pac. 227; State ex rel. 
Gabe v. Main, 66 Wash. 381, 119 Pac. 
844; State v. Millroy, 103 Wash. 193, 
174 Pac. 10. 


See, also, State v. Dericho, 107 Wash. 
468, 182 Pac. 597. 


§ 2172. Form of Verdict — Punishment Fixed by Court. 


When the defendant is found guilty, the court, and not the jury, 
shall fix the amount of fine and the punishment to be inflicted. The 
verdict of the jury may be substantially in the following form :— 


‘We, the jury, in the case of the state of Washington, plaintiff, against 


may be). 


, defendant, find the defendant (guilty or not guilty, as the case 


(Signed) A. B. Foreman.“ 


Cf. L. 54, p. 121, § 128; L. 65, p. 101, § 1; Cd. 81, § 1103; 2 H. C., § 1335.) 
See infra, § 2176, verdict on plea of insanity. 


Cited in 3 Wash. 673; 14 Wash. 418; 
20 Wash. 516; 56 Wash. 472; 58 Wash. 
238. 


REQUISITES OF VERDICT: Sce Rem- 
ington’s Digest, Crim. Law, §§ 333—339. 
Form in General: State v. Cronin, 20 
Wash. 512, 56 Pac. 26; State v. McCor- 
mick, 56 Wash. 469, 105 Pac. 1037; State 
v. Moser, 94 Wash. 465, 162 Pac. 582. 


§ 334. Designation of Parties: State v. 
Moran, 46 Wash. 596, 90 Pac. 1044. 


§ 335. Sufficiency — General Verdict: 
Leschi v. Territory, 1 W. T. 13; Timmer- 
man v. Territory, 3 W. T. 445, 17 Pae. 
624. 


§ 386. Conformity to Indictment and 
Issues: Clarke v. Territory, 1 W. T. 68; 
State v. Ackles, 8 Wash. 462, 36 Pac. 


097; State v. Largent, 9 Wash. 691, 38 
Pac, 751. 


§ 337. Specification of Degree of Of- 
fense: Leschi v. Territory, 1 W. T. 13; 
Clarke v. Territory, 1 W. T. 68; State v. 
Snider, 32 Wash. 299, 73 Pac. 355. 


§ 338. Sufficiency of Specification 
of Degree of Offense: Leschi v. Territory, 
1 W. T. 13; Timmerman v. Territory, 3 
W. T. 445, 17 Pac. 624. 


§ 378-1. Recommendation to Mercy: 
State v. Arata, 56 Wash. 185, 105 Paec. 
227, 21 Ann. Cas. 242. ä 

§ 339. Construction and Operation: 
State v. Weydeman, 3 Wash. 399, 28 Puc. 
649; State v. Murphy, 13 Wash. 229, 43 
Pac. 44; State v. Snider, 32 Wash. 299, 
73 Pace. 355; State v. Haynes, 83 Wash. 
660, 145 Pac. 634. 
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§ 2173. “Criminally Insane,” Defined—Mental Irresponsibility. 


Any person who shall have committed a crime while insane, or in a 
condition of mental irresponsibility, and in whom such insanity or mental 
irresponsibility continues to exist, shall be deemed criminally insane within 
the meaning of this act. No condition of mind induced by the voluntary 
act of a person charged with a crime shall be deemed mental irresponsibility 
within the meaning of this act. [L. ’07, p. 33, §1.] 

“Act,” in this section, refers to §§ 2173-2176, and § 6969 et seq. 


Cited in 63 Wash. 487. ton’s Digest, Crim. Law, § 195-1; State v. 
Determination of Insanity: See Reming- Peterson, 90 Wash.. 479, 156 Pac. 542. 


§ 2174, Insanity—How Pleaded. 


When it is desired to interpose the defense of insanity or mental irre- 
sponsibility on behalf of one charged with a crime, the defendant, his 
counsel or other person authorized by law to appear and act for him, 
shall at the time of pleading to the information or indictment file a plea 
in writing in addition to the plea or pleas required or permitted by other 
laws than this, setting up (1) his insanity or mental irresponsibility at the 
time of the commission of the crime charged, and (2) whether the insanity 
or mental irresponsibility still exists, or (3) whether the defendant has 
become sane or mentally responsible between the time of the commission 
of the crime and the time of the trial. The plea may be interposd at any 
time thereafter, before the submission of the cause to the jury, if it be 
proven that the insanity or mental irresponsibility of the defendant at the 
time of the crime was not before known to any person authorized to in- 
terpose a plea. [L. 07, p. 33, § 2.] 
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Cited in 56 Wash. 298, 299; 63 Wash. 
486, 487; 69 Wash. 237, 238; 88 Wash. 
320; 90 Wash. 480, 481. 

Several Pleas: See Remington's Digest, 
Crim. Law, § 66; State v. Quinn, 56 Wash. 
295, 105 Pac. 818; State v. Elliott, 69 
Wash. 62, 124 Pac. 212. 


Under this section, the plea is waived 
if not interposed before jury trial, and 
hence cannot be urged in the supreme 
court as ground for suspending judgment: 
State v. Wilson, 69 Wash. 235, 124 Pac. 
1125. 

The fact that the evidence ig more 
compatible with mental irresponsibility 
amounting to temporary insanity has no 
bearing on the question of mitigation on 


account of sudden anger and heat of 
blood, where the defense of insanity was 
not pleaded as required by this section, 
but was expressly disclaimed: State v., 
Gounagias, 88 Wash. 304, 153 Pac. 9, 
L. R. A. 1916C, 581. 


Where the defense i3 insanity, the state 
has the right to open and close, since the 
main issue is his guilt or innocence, al- 
though the defendant has the burden of 
overcoming the presumption of sanity: 
ta v. Harris, 74 Wash. 60, 132 Pac. 
735. 

Admissibility on issue of mental eon- 
dition of proceedings to determine 
sanity of a prisoner awaiting trial. 
7 A. L. R. 576. 


§ 2175. Special Verdict on Acquittal, When Plea of Insanity Interposed. 


If the plea of insanity or mental irresponsibility be interposed, and 
evidence upon that issue be given, the court shall instruct the jury when 
giving the charge, that in case a verdict of acquittal of the crime charged 
be returned, they shall also return special verdicts finding (1) whether the 
defendant committed the crime and if so, (2) whether they acquit him be- 
cause of his insanity or mental irresponsibility at the time of its commission, 
(3) whether the insanity or mental irresponsibility continues and exists 
at the time of the trial, and (4) whether, if such condition of insanity or 
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mental irresponsibility does not exist at the time of the trial, there is such 
likelihood of a relapse or recurrence of the insane or mental irresponsible 
condition, that the defendant is not a safe person to be at large. Forms 
for the return of the special verdicts shall be submitted to the jury with 


the forms for the general verdicts. 


Cited in 63 Wash. 487; 90 Wash. 481. 


Acquittal on the ground of insanity is 
conclusive that defendant is insane, and 
the fact that defendant killed a man is 
conclusive that he is “manifestly danger- 
ous,’ in the absence of clear evidence 
that his mental condition has undergone 
a radical change: State ex rel. Thompson 
v. Snell, 46 Wash. 327, 89 Pac. 931, 9 
L. R. A. (N. S.) 1191. 


[L. 07, p. 33, §3.] 


be put on trial while insane: State ex rel. 
Mackintosh v. Superior Court, 45 Wash. 
248, 88 Pac. 207. 


Insanity is a question for the jury: 
State v. Churchill, 52 Wash. 210, 100 
Pac. 309. 


Right of defendant to appeal from 
verdict of guilty but insane at 
time of commission of crime. Ann. 
Oas. 1912A, 462. 


Under the constitution a person cannot 


§ 2176. Verdict—Findings—Discharge or Commitment. 


If the jury find by their special verdicts that the defendant committed 
the crime charged, that he is acquitted because of his insanity or mental 
irresponsibility at the time of its commission, and that before the trial he 
has become a sane or mentally responsible person, and is not liable to a re- 
lapse or recurrence of the insane or mentally irresponsible condition, and 
is a safe person to be at large, he shall be discharged. If the jury find 
that the defendant committed the crime charged, that he is acquitted be- 
cause of his insanity or mental irresponsibility at the time of its commis- 
sion, and that the insanity or mental irresponsibility still exists, or, if it does 
not exist, that he is so liable to a relapse or recurrence of the insane or 
mentally irresponsible condition as to be an unsafe person to be at large, 
the court shall enter judgment in accordance therewith, and shall order 
the defendant committed as a criminally insane person until such time as 
he shall be discharged as hereinafter provided. [L. 07, p. 34,§4. Cf. 
L. 54, p. 121, § 126; Cd. ’81,§ 1101; L. 91, p. 61,§ 79; 2 H. C., § 1323.] 


See infra, §§ 6969-6973, confinement and discharge of the criminal insane. Compare 
§ 2283, infra, 


Cited in 63 Wash. 487. 


Remedy of one convicted of crime while insane. 10 A. L. R, 213, 


CHAPTER XVIII. 
NEW TRIAL AND ARREST OF JUDGMENT, 


§ 2181. When New Trial may be Granted. 


An application for a new trial must be made before judgment, and 
may be granted for the following causes materially affecting a substantial 
right of the defendant :— 

1. When the jury has received any evidence, paper, document, or book 
not allowed by the court; 

2. Misconduct of the jury; 

3. Newly discovered evidence material for the defendant, which he 
could not have discovered with reasonable diligence, and produced at the 
trial; 

4. Accident or surprise; 
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5. Error of law occurring at the trial and excepted to by the defendant; 
6. When the verdict is contrary to law and evidence; but not more than 
two new trials shall be granted for these causes alone. [Cf. L. 54, p. 121, 


$ 130; Cd. ’81, § 1105; L. 91, p. 61, § 81; 2 H. C., § 1326.] 


Wash. 61; 
101 Wash. 


Cited in 25 Wash. 415; 42 
47 Wash. 6; 59 Wash. 311; 
204, 205, 550; 109 Wash. 163. 


MOTIONS FOR NEW TRIAL AND IN 
ARREST: See Remington's Digest, Crim. 
Law, §§ 342—361-1. Statutory Provisions 
as to New Trial: Thompson v. Territory, 
1 W. T. 547. 

§ 343. Discretion of Court as to New 


Trial: Smith v. United States, 1 W. T. 
262; State v. Arnold, 97 Wash. 611, 166 


Pac. 777. 
§344. Errors and Irregularities in 
Conduct of Trial: State v. Coella, 3 


Wash. 99, 28 Pac. 28. 


§ 345. Misconduct of Counsel for Pros- 
ecution: State v. Carter, 8 Wash. 272, 36 
Pac. 29. 


§ 346. Disqualification of Jurors: State 
v. Gile, 8 Wash. 12, 35 Pac. 417; State v. 
Hall, 24 Wash. 255, 64 Pac. 153; State 
v. Parker, 25 Wash, 405, 65 Pac. 776; 
State v. Druxinman, 34 Wash. 257, 75 
Pac. 814; State v. Welty, 65 Wash. 244, 
118 Pae. 9. 


See, also, State v. Spillman, 110 Wash.. 


662, 188 Pac. 915. 


§ 347. Misconduct of or Affecting 
Jurors—In General: State v. Underwood, 
35 Wash. 558, 79 Pac. 863; State v. Aker, 
54 Wash. 342, 103 Pac. 420, 18 Ann. Cas. 
972; State v. Moretti, 66 Wash. 537, 120 
Pac. 102. 

See, also, State v. Burcham, 109 Wash. 
625, 187 Pac. 352. 


§ 347-1. Receiving Evidence Out 
of Court: State v. Miller, 61 Wash. 125, 
111 Pac. 1053, Ann. Cas. 1912B, 1053; 
State v. Pepoon, 62 Wash. 635, 114 Pace. 
449. 

See, also, State v. Skinner, 111 Wash. 
435, 191 Pac. 148. 


§ 348. Use of Intoxicating Liq- 
uors: State v. Strodemier, 41 Wash. 159, 
83 Pac. 22, 111 Am. St. Rep. 1012. 

See, also, State v. Burcham, 109 Wash. 
625, 187 Pae. 352. 


§ 349. separation: State v. Shuck, 
38 Wash. 270, 80 Pac. 444. 


§ 350. Communication by or With 
Jurors: State v. Hunter, 18 Wash. 670, 
52 Pac. 247; State v. Lorenzy, 59 Wash. 
308, 109 Pac. 1064, Ann. Cas. 1912B, 153. 


§ 351. Misconduct of Officer: 
State v. Smokalem, 37 Wash. 91, 79 Pac. 
603; State v. Aker, 54 Wash. 342, 103 
Pac. 420, 18 Ann. Cas. 972. 


§ 352. Verdict Contrary to Evidence: 
State v. Smith, 9 Wash. 341, 37 Pac. 491; 
State v. Symes, 17 Wash. 596, 50 Pace. 
487; State v. Columbus, 74 Wash. 290, 133 
Pac. 455. 


§ 353. Surprise or Mistake: State v. 
John Port Townsend, 7 Wash. 462, 35 
Pac. 367; State v. Hunter, 18 Wash. 670, 
52 Pac. 247; State v. Miller, 80 Wash. 
75, 141 Pae. 293, 1139; State v. Schrock, 
92 Wash. 69, 158 Pac. 1005. 


§ 354. Newly Discovered Evidence—In 
General: Leschi v. Territory, 1 W. T. 13; 
State v. Nordstrom, 7 Wash. 506, 35 Par. 
382; State v. Webb, 20 Wash. 500, 55 
Pac. 935; State v. Hyde, 22 Wash. 55], 
61 Pac. 719. 


§ 356. —— Diligence: State v. Stowe, 
3 Wash. 206, 28 Pac. 337, 14 L. R. A. 
609; State v. Power, 24 Wash. 34, 63 
Pac. 1112, 63 L. R. A. 902; State v. 
Vance, 29 Wash. 435, 70 Pac. 34; State 
v. O’Brien, 66 Wash. 219, 119 Pac. 609: 
State v. Blackwood, 103 Wash. 529, 175 
Pac. 168. 

See, also, State v. 
Wash. 7, 177 Pac. 690. 


§ 357. —— Materiality: Fox v. Ter- 
Titory, 2 W. T. 297, 5 Pac. 603; State 
v. Hood, 103 Wash. 489, 175 Pae. 27. 


§ 358. —— Cumulative Evidence: State 
v. Stowe, 3 Wash. 206, 28 Pac. 337, 14 
L. R. A. 609; State v. John Port Town- 
send, 7 Wash. 462, 35 Pac. 367; State v. 
Hunter, 18 Wash. 670, 52 Pac. 247; State 
v. Bridgham, 51 Wash. 18, 97 Pac. 1096; 
State v. Fateh-Mohamed, 76 Wash. 462, 
136 Pac. 676; Everett v. Phillips, 90 
Wash. 269, 155 Pac. 1059. 


§ 358-1. Impeachment of Witness: 
State v. Powell, 51 Wash. 372, 98 Pae. 
741; State v. Beeman, 51 Wash. 557, 99 
Pac. 756; State v. Smails, 63 Wash. 172, 
115 Pac. 82. 


See, also, State v. Swartz, 108 Wash. 
21, 182 Pac. 953. 


§ 359. Conflicting or Contradicted 
Evidence: State v. Hyde, 22 Wash. 551, 
61 Pac. 719; State v. Detherage, 35 Wash. 
326, 77 Pac. 504. 


§ 360. Sufficiency and Probable 
Effect: Leschi v. Territory, 1 W. T. 13; 
State v. Kincaid, 69. Wash. 273, 124 Pac. 
684. 

§ 361-1. ——- Time of Making: State v. 
Smails, 63 Wash. 172, 115 Pac. 82; State 
v. Duncan, 101 Wash. 542, 172 Pac. 915. 

Impeachment for Misconduct of Jurors: 
See Remington’s Digest, Crim. Law, J 325; 


Argentieri, 105 
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State v. Murphy, 13 Wash. 229, 43 Pac. 
44; State v. Aker, 54 Wash. 342, 103 Pac. 
420, 18 Ann. Cas. 972; State v. Pepoon, 
62 Wash. 635, 114 Pac. 449; State v. 
Hodoff, 88 Wash. 413, 153 Pac. 377. 

See, also, State v. Lorenzy, 59 Wash. 
308, 109 Pac. 1064, Ann. Cas. 1912B, 153. 


Time when trial court may grant 
new trial on ground of newly dis- 
covered evidence. 
1037. 


Incompetency of witness removed 
since trial as ground tor new trial 
for newly discovered evidence. 17 
Ann. Oas. 1165. 

Insanity of accused at time of of- 
fense raised for the first time on 
motion for new trial. L B. A. 
1918B, 1146. 

Improper conduct of court as pre- 
sumptively affecting jury prejudici- 


§ 2182. Application, How Made. 


NEW TRIAL AND ARREST OF JUDGMENT. 


9 Ann. Oas. 
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ally in criminal case. Ann. Cas. 
1913C, 1257. 

Improper denial of challenge to juror 
for cause as warranting reversal 
where injured party has exhausted 
his peremptory challenges. 9 Ann. 
Oag. 279; Ann. Oas. 1915D, 97. 

Permitting separation of jury in cap- 
ital case as ground for new trial. 
24 L. R. A. (N. 8.) 776; 1 Ann. 
Cas. 287; Ann. Oas. 1914A, 734; 
Ann. Cas. 1916A, 253. 


Juror in criminal case reading news- 
waa account of trial as ground 
or new trial. 46 L. R. A. (N. 
8.) 741. 

Treating jury as ground for new 
trial. 19 L. R. A. (N. S.) 733; 49 
L. R. A. (N. 8.) 889; Ann. Cas. 
1912B, 750. 


When the application is made for a cause mentioned in the first, 
second, third. and fourth subdivisions of the preceding section, the facts 


on which it is based shall be set out in an affidavit. 


Cd. 81, § 1106; 2 H. C., § 1327.] 


Cited in 42 Wash. 61; 25 Wash. 415; 
59 Wash. 311. 


Application for New Trial: See Rem- 


ington’s Digest, Crim. Law, §§ 361—365. 


§ 361. Statement of Grounds: Brad- 
shaw v. Territory, 3 W. T. 265, 14 Pac. 
594; State v. Largent, 9 Wash. 691, 38 
Pac. 751; State v. Manning, 
695, 38 Pae. 752. i 


§ 362. 


son, 42 Wash. 56, 84 Pac. 


409, 7 Ann. 
Cas. 418. ss 


9 Wash. 


Affidavits and Other Proofs 
in General: Lybarger v. State, 2 Wash. 
552, 27 Pac. 449, 1029; Ntate v. Webb, 
20 Wash. 500, 55 Pac. 935; State v. Wil- 


[L. 54, p. 122, § 131; 


§ 363. -——— Statements, Affidavits and 
Testimony of Jurors: State v. Webb, 20 
Wash. 500, 55 Pac. 935; State v. Aker, 
54 Wash. 342, 103 Pac. 420, 18 Ann. Cas. 
972; State v. Lorenzy, 59 Wash. 308, 109 
Pac. 1064, Ann. Cas. 1912B, 153. 

See, also, State v. Lyle, 105 Wash. 435, 
178 Pac. 468. 

§ 364. —— Affidavits as to Newly Dis- 
covered Evidence: State v. Miller, 3 
Wash. 131, 28 Pac. 375; State v. Parker, 
25 Wash. 405, C5 Pac. 776; State v. Bee- 
man, 51 Wash. 557, 99 Pac. 756. 

§ 365. Presence of Accused at 
Hearing: State v. Greer, 11 Wash. 244, 39 
Pac, 874. 


§ 2183. Judgment may be Arrested, When. 
Judgment may be arrested on the motion of the defendant for the 


following causes :— 


1. No legal authority in the grand jury to inquire into the offense 
charged, by reason of its not being within the jurisdiction of the court; 
2. That the facts as stated in the indictment or information do not con- 


stitute a crime or misdemeanor. 
L. 91, p. 62, § 82; 2 H. C., § 13828. ] 


Cited in 22 Wash. 554; 53 Wash. 269; 
72 Wash. 393; 79 Wash. 263; 102 Wash. 
605, 607. 

Arrest of Judgment: See Remington’s 
Digest, Crim. Law, §§ 366, 367. Nature 
and Scope of Remedy by Arrest of Judg- 
ment: State v. Hyde, 22 Wash. 551, 61 
Pac. 719; State v. Massey, 95 Wash. 1, 


[Cf. L. 54, p. 122, § 132; Cd. 81, § 1107; 


163 Pac. 7. Grounds: Territory v. Lee, 
3 W. T. 396, 17 Pac. 884; State v. Carey, 
4 Wash. 424, 30 Pac. 729; State v. Feam- 
ster, 12 Wash. 461, 41 Pac. 52: State 
v. Cimini, 53 Wash. 268, 101 Pac. 891; 
State v. George, 79 Wash. 262, 140 Pac. 
= : Aii v. Takano, 94 Wash. 119, 162 
ac, 0 
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Motion in arrest on a plea of guilty Raising objection of duplicity in in- 
lies when final judgment has not been en- dictment by motion in arrest of 
tered: State ex rel. Lundin v. Superior judgment. 49 L. R A. (N. 8.) 
Court, 102 Wash. 600, 174 Pac. 473. 456. 

Objections to evidence as ground for Mistake as to name of juror in crim- 
motion in arrest of judgment, inal case as ground for motion in 
Ann, Cas. 1913E, 72. arrest of judgment. 47 L. X A. 

Motion in arrest of judgment a3 rem- (N. 8.) 714. 


edy of one convicted of crime while 
insane. 10 A. L. B. 216. 


§ 2184. Judgment Arrested Without Motion, When. 
The court may also, on its views of any of these defects, arrest the 
judgment without motion. [L. 54, p. 122, § 133; Cd. 81, § 1108; 2 H. C., 
§ 1329. ] ) 

Cited in 102 Wash. 605, 607. ex rel. Lundin v. Superior Coart, 102 


This has reference to the defects men- Wash. 600, 174 Pac. 473. 
tioned in the preceding section: State 


§ 2185. Defendant may be Recommitted After Arrest of Judgment. 

When judgment is arrested in any case, and there is reasonable ground 
to believe that the defendant can be convicted of an offense, properly 
charged, the court may order the defendant to be recommitted, or ad- 
mitted to bail anew, to answer a new indictment [or information]. [L. 
54, p. 122, § 134; Cd. 81, § 1109; 2 H. C., § 1330.] 


Legal effect of order sustaining mo- Effect of motion in arrest of judg- 
tion in arrest of judgment. Ann. ment on los3 of jurisdiction by de- 
Cas. 1912A, 975. jay in imposing sentence. 3 X L 

1017. 


§ 2186. Exceptions as in Civil Cases. 

Exceptions may be taken by the defendant, as in civil cases, on any 
matter of law by which his substantial rights are prejudiced. IL. 54, 
p. 122, 8 135; Cd. ’81, § 1110; 2 H. C., § 1331. 


See supra, § 381 et seq., exceptions in civil cases, and notes. 


CHAPTER XIX. 
JUDGMENT AND THE ENFORCEMENT THEREOF, 


§ 2187. Judgment on Verdict. 

When the defendant is found guilty, the court shall render judgment 
accordingly and the defendant shall be liable for all costs, unless the court 
or jury trying the cause expressly find otherwise. [L. 54, p. 121, § 129; 
Cd. 81, § 1104; 2 H. C., § 1332.] 


See infra, §§ 2190, 2198, pronouncing judgment. 
See infra, § 2228 ct seq., cost bills in criminal cases. 
See infra, § 10243, conviction to be certified to state auditor. 


Cited in 1 Wash. 414; 29 Wash. 60; 44 § 368. Jurisdiction: State v. Dunlap, 
Wash. 618. 25 Wash. 292, 65 Pac. 544. 


JUDGMENT, SENTENCE AND FINAL § 369. Insanity After Conviction: State 
COMMITMENT: See Remington’s Digest, v. Nordstrom, 21 Wash. 403, 58 Pac. 248. 
Crim. Law, §§ 367 ½ —377. 53 L. R. A. 584; State v. Wilson, 69 

§ 367½, Constitutional and Statutory Wash. 235, 124 Pac. 1125. 


Provisions: State v. Gilluly, 50 Wash. 1, § 371. Requisites and Sufficiency of 
96 Pac. 512. Sentence—In General: Lytle v. Territory, 
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1 W. T. 435; Foster v. Territory, 1 
Wash. 411, 25 Pac. 459; Davis v. Catron, 
22 Wash. 183, 60 Pac. 131; Pellissier v. 
Reed, 75 Wash. 201, 134 Pac. 813; State 
v. Case, 88 Wash. 664, 153 Pac. 1070. 


§ 372. Conformity to Verdict: 
ee v. Mclain, 43 Wash. 124, 86 Pac. 
388. 


§ 373. Modification of Sentence and 
Conclusiveness: State v. Freidrich, 4 Wash. 
204, 29 Pac. 1055, 30 Pac. 328, 31 Pac. 
332 (overruled); State v. Symes, 17 Wash. 
596, 50 Pac. 487; State ex rel. Brown v. 
Superior Court, 79 Wash. 570, 140 Pac. 
555; Williams w Brooks; 95 Wash. 410, 
163 Pac. 925; State v. Scott, 101 Wash. 
199, 152 Pac. 234. 


See, also, State v. Dericho, 107 Wash. 
468, 182 Pac. 597. 


§ 374. Entry and Record of Judgment: 
Regan v. Territory, 1 W. T. 31. 


JUDGMENT AND ENFORCEMENT THEREOF. 


2190 


§ 375. Amendment or Correction of 
Record: State v. Williams, 43 Wash. 505, 
86 Pac. 847. 


§ 376. Writ of Error Ooram Nobis: 
State ex rel. Davis v. Superior Court, 
15 Wash. 339, 54 Paec. 772; State v. 
Armstrong, 41 Wash. 601, 84 Pac. 584; 
oo v. State, 46 Wash. 416, 90 Pac. 
257. 


§ 377. Commitment: Way v. Woolery, 6 
Wash. 157, 32 Pac. 1082. 

The defendant is liable for the jury 
fee, clerk’s and sheriff's fees, although 
the compensation of such officers is pro- 
vided for by salaries instead of fees: 
State v. Armstrong, 29 Wash. 57, 69 
Pac. 392. 


What is cruel and unusual punish- 
ment. Ann. Cas. 1918B, 396; 35 
L. R. A. 561; L. R A. 1915C, 558. 


§ 2188. Judgment a Lien on Realty, When. 


Judgments for fines in all criminal actions rendered are and may be 
made liens upon the real estate of the defendant in the same manner 


and with like effect as judgments in civil actions. 


$ 1333. ] 


[Cd. 81, § 1111; 2 H. C., 


See supra, § 445 et seq., judgment liens in civil cases. 


Cited in 82 Wash. 671. 


§ 2189. Fines—Disposition—Penalty for Neglect to Pay Over. 
All fines imposed on any person by the provisions of this code, where 


the same shall be collected, shall be paid to the county treasurer of the 
county where such conviction shall have been had, to go into the general 
county fund. The county treasurer shall give duplicate receipts therefor, 
one of which shall be filed with the county auditor; and all officers re- 
fusing or neglecting to pay over any fines within one month after they 
shall have been received shall, upon conviction thereof, be fined in four- 
fold the amount of such fines so received. [L. 54, § 128; Cd. ’81, § 1113; 
2 H. C., § 1335.) 


See supra, § 966, disposition of fined and forfeitures generally. 
Seo infra, § 2230, costs and other moneys collected in criminal cases belong to 
county. 


Cited in 7 Wash. 447; 15 Wash. 416. 

Under our system of county organiza- 
tion, the gencral rule is that counties are 
burdened with the entire cost of the 
administration of the criminal laws with- 
in their boundaries; and, in return, they 
receive and appropriate to their own 


§ 2190. Judgment Pronounced, When. 


use all fines and costs collected in crim- 
inal cases: State ex rel. Thurston County 
v. Grimes, 7 Wash. 445, 35 Pac. 361. 

It is not error to impose a fine without 


the imprisonment: State v. Dunlap, 25 
Wash. 292, 65 Pac. 544, 


After verdict of guilty or finding of the court against the defendant, 
if the judgment be not arrested or a new trial granted. the court must 


pronounce judgment. 
§ 1336. ] 


I. 54, p. 123, §136; Cd. 81, § 1114; 2 H. C. 


See infra, § 2198, defendant to be informed of verdict. 
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Cited in 102 Wash. 602. Under this section, and Rem. Code 

Where the clcrk of the court failed to 8 2280. authorizing suspension of sentence 
enter an order in a criminal action, the upon the conviction of a minor, the su- 
court may make the record speak the perior court has no power to suspend 
truth by the filing of an order nunc pro sentence upon a plea of guilty bx an 
tune: State v. Williams, 43 Wash. 505, adult: State ex rel. Lundin v. Superior 
86 Pae. 847. Court, 102 Wash. 600, 174 Pae. 473. 


§ 2194. Certain Criminals may be Sentenced to Reformatory. 


All provisions of existing laws requiring the courts of this state to 
sentence male criminals between the ages of sixteen and thirty, convicted 
of any criminal offense, to the Washington penitentiary shall, from and 
after the turning over of the buildings of the Washington state reforma- 
tory to the board of managers as provided for in section 10294, of this 
code, apply to said Washington state reformatory, so far as to enable 
court to sentence the class of prisoners mentioned in section 10288 of this 
code to the Washington state reformatory. [L. 07, p. 389, S 12.] 


See infra, § 10288, certain criminals to be sentenced to reformatory. 
See infra, § 10298, indefinite sentences not void. 


8 2195. Indeterminate Sentence to Reformatory. 


Every sentence to the Washington state reformatory of a person here- 
inafter convicted of a felony, shall be a general sentence to imprisonment 
in the Washington state reformatory, giving the location thereof, and the 
courts of this state imposing such sentence shall not fix or limit the dura- 
tion thereof. The terms of such imprisonment of any prisoner so convicted: 
and sentenced shall be terminated by the board of managers of the Wash- 
ington state reformatory as authorized by this act, but such imprisonment 
shall not exceed the maximum provided by law for the crime for which the 
person was convicted nor be less than the minimum term provided by law 
for a felony; and a person sentenced to the Washington state reformatory 
shall, within thirty days after his sentence, unless the execution thereof 
be suspended, be conveyed to the Washington state reformatory by the 
state board of control in the manner prescribed in section 10920 of this 
code, and delivered into the custody of the superintendent of the Washing- 
ton state reformatory, together with a certified copy of the sentence of 
the court, and there be safely kept until released by the board of managers 
of the Washington state reformatory, or until said prisoner be pardoned 
by the governor, and if the execution of the sentence be suspended, and 
the judgment be afterward affirmed, the defendant shall be conveyed to the 
Washington state reformatory within thirty days after the court directs 
the execution of the sentence. [L.’07, p. 390, § 13.] 

Seo infra, § 2282, indeterminate sentence to reformatory. 
See infra, § 10288, certain criminals to be sentenced to reformatory. 
Indeterminate sentence as cruel and unusual punishment. L. R. A. 19150, 560. 


§ 2196. Presence of Defendant, When Necessary. 

For the purpose of judgment, if the conviction be for an offense 
punishable by imprisonment, the defendant must be personally present: 
if for a fine only he must be personally present, or some responsible person 
must undertake for him to secure the payment of the judgment and costs; 
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judgment may then be rendered in his absence. 


Cd. 81, § 1115; 2 H. C., 8 1337.] 
See supra, § 2145, presence at trial. 


Cited in 66 Wash. 384. 


This section controls section 2145, pro- 
viding that no person shall be tried unless 
Personally present: State ex rel. Gabe 
v. Main, 66 Wash. 381, 119 Pac. 844. 


JUDGMENT AND ENFORCEMENT THEREOF. 


2202 
IL. 54, p. 123, § 137; 


Under this section it is not necessary 
that a defendant out on bail be present 
upon receipt of a verdict of acquittal: 
State ex rel. Gabe v. Main, 66 Wash. 381, 
119 Pac. 844. 


§ 2197. Warrant for Defendant, When. 


If in any case the defendant is not present when his personal attend- 
ance is necessary, the court may order the clerk to issue a warrant for his 
arrest, which may be served in any county in this state, as a warrant of 
arrest in other cases. [L. 54, p. 123, § 138; Cd. 81, § 1116; 2 H. C., § 1338.] 


§ 2198. Defendant to be Informed of Verdict. 


When the defendant appears for judgment, he must be informed by 
the court of the verdict of the jury, and asked whether he have any legal 
cause to show why judgment should not be pronounced against him. 
[L. 54, p. 123, § 139; Cd. ’81, §1117; 2 H. C., § 1339. 


§ 2199. Bench-warrant, Forfeiture of Bail, etc. 

If the defendant have been discharged on bail, or have deposited 
money instead thereof, and do not appear for judgment when his personal 
appearance is necessary, the court, in addition to the forfeiture of the 
recognizance, or of the money deposited, may direct the clerk to issue a 
bench-warrant for his arrest. [L. 54, p. 123, § 140; Cd. ’81, § 1118; 2 H. C., 
§ 1340. ] 

Cited in 82 Wash. 671. 


§ 2200. Commitment Until Fine and Costs Paid. 


When the defendant is adjudged to pay a fine and costs, the court 
shall order him to be committed to the custody of the sheriff until the fine 
and costs are paid or secured as provided by law. [L. 54, p. 123, § 141; 
Cd. ’81, § 1119; 2 H. C., § 1341.] 


See infra, § 2206, enforcement of judgment for fine and costs. 
See infra, § 2209, fine and costs, how worked out. 


Cited in 1 Wash. 329. 


§ 2201. Execution as in Civil Actions for Fine and Costs. 

Upon a judgment for fine and costs, and for all adjudged costs, exe- 
cution shall be issued against the property of the defendant. and re- 
turned in the same manner as in civil actions. [L. 54, p. 123, § 142; 
Cd. 81, § 1120; 2 H. C., § 1342. } 

See supra, § 510 et seq., execution in civil actions, 
Cited in 23 Wash. 87; 82 Wash. 671. 


§ 2202. Recognizance to Keep the Peace—Exception. 


Every court before whom any person shall be convicted upon an in- 
dictment or information for an offense not punishable with death or im- 
prisonment in the penitentiary may, in addition to the punishment pre- 
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scribed by law, require such person to recognize with sufficient sureties 
in a reasonable sum to kecp the peace, or to be of good behavior, or both, 
for any term not exceeding one year, and to stand committed until he 
shall so recognize. [Cf. L. 54, p. 123, § 143; Cd. 81, § 1121; L. 91, p. 62, 
§ 83; 2 H. C., § 1343.] 


§ 2203. Proceedings upon Breach of Bond. 

In case of the breach of the conditions of any such recognizance the 
same proceedings shall be had that are by law prescribed in relation to 
recognizances to keep the peace. [L. 54, p. 123, § 144; Cd. 81, § 1122; 
2 H. C., § 1344. 


See supra, § 1936 et seq., provisions relating to recognizances to keep the peace. 


§ 2204. Stay upon Judgment Sixty Days. 

Every defendant against whom a judgment has been rendered for fine 
and costs may stay the execution for the fine assessed and costs for sixty 
days from the rendition of the judgment, by procuring one or more suff- 
cient sureties, to enter into a recognizance in open court, acknowledging 
themselves to be bail for such fine and costs. [L. 54, p. 124, § 145; Cd. ’81, 
§ 1123; 2 H. C., S 1345.] 


§ 2205. Qualification and Liability of Sureties. 

Such sureties shall be approved by the clerk, and the entry of the 
recognizance shall be written immediately following the judgment, and 
signed by the bail, and shall have the same effect as a judgment; and if 
the fine or costs be not paid at the expiration of the sixty days, a joint 
execution shall issue against the defendant and the bail, and an execution 
against the body of the defendant, who shall be committed to jail, to be 
released as provided in this code in committal for default to pay or secure 
the fine and costs. [L. 54, p. 124, § 146; Cd. 81, § 1124; 2 H. C., § 1346.) 


§ 2206. Judgment of Fine and Costs, How Enforced. 

If any person ordered into custody until the fine and costs adjudged 
against him be paid shall not, within five days pay or cause the payment 
of the same to be made, the clerk of the court shall issue a warrant to 
the sheriff commanding him to imprison such defendant in the county jail 
until such fine and costs are paid, or until he has been imprisoned in such 
jail one day for every three dollars of such fine and costs; but execution 
may at any time issue against the property of the defendant as in other 
eases. [Cf. L. 54, p. 124, § 147; Cd. 81, § 1125; L. 83, p. 38, §1; L. 91, 
p. 62. 8 84; 2 H. C., § 1347. 

See notes to § 2200, commitment until fine paid. 
See infra, § 2209, fine and costs, how worked out. 
Cited in 1 Wash. 414; 23 Wash. 87; 82 Wash. 671. 


§ 2207. Certified Transcript—Mittimus. 

When any person shall be sentenced to be imprisoned in the peniten- 
tiary or county jail, the clerk of the court shall, as soon as may be, make 
out and deliver to the sheriff of the county, or his deputy, a transcript. 
from the minutes of the court, of such conviction and sentence, duly certi- 
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fied by such clerk, which shall be sufficient authority for such sheriff to 
execute the sentence, who shall execute it accordingly. [L. 54, p. 124, 
$ 148; Cd. 81, 8 1126; 2 H. C., § 1348. 

Cited in 66 Wash. 11, 12. commitment or written evidence of au- 

One imprisoned in the county jail after thority to detain him; this section merely 
a final judgment of conviction and sen- providing that such a commitment shall 
tence authorizing his detention is law- be sufficient authority to the sheriff to 
fully in custody and may be guilty of an execute sentence, not that it is essential: 
attempt to escape jail, although the State v. Hatfield, 66 Wash. 9, 118 Pac. 
sheriff did not have in his possession any 893, 38 L. R. A. (N. 8.) 609. 


§ 2208. Form of Sentence to Penitentiary. 


In every case where imprisonment in the penitentiary is awarded 
against any convict, the form of the sentence shall be, that he be punished 
by confinement at hard labor; and he may also be sentenced to solitary 
imprisonment for such term as the court shall direct, not exceeding twenty 
days at any one time; and in the execution of such punishment the soli- 
tary [imprisonment] shall precede the punishment by hard labor, unless 
the court shall otherwise order. [L. 54, p. 124, § 149; Cd. 81, § 1127; 
2 H. C., 8 1349.] 


See 83 2281, indeterminate sentence. 
See infra, § 10201, solitary confinement. 


Where there are two judgments ren- punishment thereunder is not justified: 
dered and filed on the same date with Davis v. Catron, 22 Wash. 183, 60 Pac. 
two different sentences in them, the real 131. 
sentence is void for uncertainty, and 


§ 2209. Fine and Costs, How Worked Out. 


When a defendant is committed to jail on failure to pay any fines and 
costs, he shall, under the order of the county commissioners, work out the 
amount of the fine and costs at the rate of two dollars per day; and in 
ease he shall so work out the fine and costs, or in case he shall not be able 
to work, or the county commissioners fail to provide work, and he shall 
have been confined in the county jail one day for every two dollars of 
such fine and costs, no execution shall issue therefor. When any defend- 
ant is in the custody of the sheriff by virtue of a sentence of imprisonment 
in the county jail, and if there be no county jail in the county, he shall, 
under the order of the county commissioners, cause such person to work 
his unexpired term of imprisonment in such manner as said county com- 
missioners may direct [L. ’83, p. 38, § 1. Cf. L. 54, p. 124, 8 151; L. ’77, 
p. 206, 88; Cd. ’81, § 1129; 2 H. C., § 1350.] 


§ 2210. Death Warrant, Contents, Return. 

When judgment of death is rendered following conviction and no 
appeal is taken, or the judgment has been affirmed on appeal, a death 
warrant shall be issued by the clerk of the trial court, which said warrant 
shall be signed by a judge of said court and attested by the clerk thereof 
under the seal of the court. Said warrant shall be directed to the super- 
intendent of the state penitentiary of the state of Washington, and shall 
state the conviction of the person named therein and the judgment of the 
court, and appoint a day in which the judgment shall be executed by the 
superintendent of the state penitentiary, which shall not be less than thirty 
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nor more than ninety days from the date of final judgment. [L. 01. Ex. 
Sess., p. 17, 8 1. Cf. L. 54, p. 125, § 152; L. 60, p. 159, § 291; Cd. 81. 
$ 1130; 2 H. C., 8 1351.] 


This section does not apply to crimes committed prior to its taking effeet, which 
are governed by the laws existing at the time of their commission: See infra, § 22-1. 


Cited in 25 Wash. 272, 612. The order of the lower court fixing the 
noi : day of execution of one convicted of 
It is irregular for a judgment to fix a murder is not reviewable on appeal, and 


specific day for execution but it is mere ņ} 
ence an appeal from such order affords 
ee The time should be fixed by no ground for an application for a stay 
aly ee ee ee v. Territory, 3 of execution of the death sentence: State 
oo 7 i i v. Seaton, 27 Wash. 120, 67 Pac. 572. 


§ 2212. Death Penalty, How Executed. 
The punishment of death prescribed by law must be inflicted by hang- 
ing by the neck. [L. 54, p. 125, § 153; Cd. 81, § 1131; 2 H. C., § 1352. | 


Cited in 9 Wash. 349; 25 Wash. 273. The order of the lower court fixing the 


The day for carrying into effect a sen- day of execution of one convicted of 
tence of death should not be designated murder is not reviewable on appeal, and 
in the judgment, but in the warrant for hence an appeal from such order affords 


the execcution:, Timmerman v. Territory, 3 no ground for an application for a stay 
W. T. 445, 17 Pac. 624; but fixing a spe- of execution of the death sentence: State 


cific day in the death sentence is an ir- V. Seaton, 27 Wash. 120, 67 Pac. 572; 
regularity amounting to mere surplusage, State v. Boyce, 25 Wash. 422, 65 Pac. 763. 


and does not affect the validity of the 
judgment: Id. 


§ 2213. Order to Sheriff to Deliver to State Penitentiary. 


At the time of the issuance of said death warrant an order shall be 
issued by the clerk of the court, which shall be signed by the judge and 
attested by the clerk under the seal of the court. Said order shall direct 
the sheriff to hold the person condemned to death, who shall be named 
therein, in safe custody and forthwith deliver said person, together with 
the death warrant, into the hands of the superintendent of the state peni- 
tentiary. [L. 701, Ex. Sess., p. 18, §2.] 


§ 2214. Custody and Execution of Condemned at Penitentiary. 


Upon delivery to him of said death warrant, and of the person therein 
named, the superintendent of the state penitentiary shall take the person 
condemned to be executed and keep said person in said custody within 
the said state penitentiary until the day appointed in the warrant for the 
execution, upon which appointed day he shall carry out the mandate con- 
tained in said warrant by executing said condemned person within the 
walls of the state penitentiary in the manner provided by law. And 
between the date of receiving such condemned person and the date fixed 
in such warrant for his execution, such superintendent shall not suffer or 
permit any person to visit, converse or communicate with such condemned 
person excepting the attendants in the state penitentiary. legal, spiritual 
and medical advisers, and the members of the immediate family of the 
condemned person, which visits and communications shall be under and 
subject to the rules and regulations of the state penitentiary. IL. 01. 


Ex. Sess., p. 18, § 3.] 
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§ 2215. Record of Death Warrant and Return by Superintendent. 

The superintendent of the state penitentiary shall keep in his office 
as part of the public records a book in which shall be entered a copy of 
the death warrant and his return made thereon, together with a complete 
statement of his acts in pursuance of said warrant. [L. 01, Ex. Sess., p. 18, 


9 4. ] 


§ 2216. Return of Warrant to Clerk of Court. 

Within twenty days after said execution the superintendent of the 
state penitentiary shall return said death warrant to the clerk of the court 
from which same was issued with his return thereon, showing all proeeed- 
ings had by him thereunder. [L. ’01, Ex. Sess., p. 19, §5.] 


§ 2217. Return of Execution of Order by Sheriff. 

The sheriff to whom the above-named order is issued and delivered 
shall immediately execute such order and return the same into court within 
twenty days after he has delivered the death warrant and the person 
named therein into the hands of the superintendent of the state peni- 
tentiary, with his return thereon showing all proceedings had by him 
thereunder. [L. ’01, Ex. Sess., p. 19, § 6.] 


§ 2218. Clerk to File Returns. | 

The clerk of the court from which the death warrant and the order 
to the sheriff were issued shall, upon receipt of the returns from the 
superintendent of the state penitentiary and from the sheriff hereinbefore 
directed, file same with the records in the case and subjoin to the record 
of conviction and sentence a brief abstract of such returns. [L. 01, Ex. 
Sess., p. 19, § 7. Cf. L. 54, p. 125, 8 154; Cd. 81, § 1132; 2 H. C., § 1353; 
Bal. Code, § 6999. ] 


§ 2219. Sheriff to Keep Prisoner Pending Issuance of Warrant. 
Pending the issuance of the death warrant, the sheriff shall hold the 
condemned person in safe custody. [L. 01, Ex. Sess., p. 19, 8 8.] | 
See supra, § 2214, sheriff to deliver to penitentiary. 


§ 2220. Repeal—Exception. 
All acts or parts of acts in conflict with this act are hereby repealed, 
except as hereinafter provided. [L. 01, Ex. Sess., p. 19, § 9.} 


§ 2221. Saving Clause. 

The provisions of this act shall not apply to any act done or crime here- 
tofore committed, and all acts and crimes heretofore done or committed 
shall be prosecuted and punished under the laws existing at the time of 
the commission of said acts or crimes in the same manner as if this act had 
not been enacted, and all such existing laws and especially sections 6993 
and 6995 of Ballinger’s Annotated Codes and Statutes of Washington are 
hereby continued in force as to all such acts and crimes committed prior 
to the taking effect of this act. [L. 01, Ex. Sess., p. 19, § 10.] 


See supra, § 2006, general saving clause. 
“Act” in this and preceding section refers to § 2210 and 33 2213-2221. 
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The Ballinger sections referred to are superseded (except as saved in this section) 
by §§ 2210, 2218, supra. They are as follows: 

Bal. Code, § 6993: When judgment of death is rendered, a warrant signed by the 
judge and attested by the clerk, under the seal of the court, shall be drawn and 
delivered to the sheriff; it shall state the conviction snd judgment, and appoint a 
day in which the judgment shall be executed, which shall not be less than thirty nor 
more than ninety days from the time of judgment. And the sheriff or officer to 
whom said warrant wa3 delivered shall return the same within twenty days after the 
‘ime fixed for the execution.” 


Bal. Code, § 6995: “The sheriff shall return and file with the clerk the warrant, with 
a statement of his doings thereon, and the clerk shall subjoin a brief abstract of 
such statement to the record of conviction and sentence.” 


§ 2222. Proceedings on Failure to Execute Death Sentence. 


Whenever the time appointed for the execution of a prisoner shall 
have passed, from any cause, the court by whom the time was fixed. 
or the judge or judges thereof, shall cause the prisoner to be brought 
immediately before the said court, Judge or judges, and proceed to 
appoint a day for the carrying into effect the sentence of death. IL. 54, 
p. 125. § 155; Cd. 81, § 1133; 2 H. C., § 1354. ] 


Cited in 25 Wash. 273. 


§ 2223. Governor may Grant Pardons, etc. 


Whenever a prisoner has been sentenced to death, the governor shall 
have power to commute such sentence to imprisonment for life at hard 
labor; and in all cases in which the governor is authorized to grant par- 
dons or commute sentence of death, he may, upon the petition of the 
person convicted, commute a sentence or grant a pardon upon such 
conditions and with such restrictions and under such limitations as he 
may think proper; and he may issue his warrant to all proper officers 
to carry into effect such pardon or commutation, which warrant 
shall be obeyed and executed instead of the sentence, if any, which 
was originally given. The governor may also, on good cause shown, 
vrant respites or reprieves, from time to time, as he may think proper. 
[L. 54, p 128, 8 174; Cd. 81, S 1136; 2 H. C., § 1356. ] 

See Const., Art. III, §§ 9, 11, pardoning power vested in governor— Power to remit 
fines and forfeitures, ete.—Report to legislature. 

See infra, § 10247, power of governor to parole. 

See infra, § 10291, parole by governor of convicts in state reformatory. 


See infra, § 10292, reimprisonment in reformatory of paroled prisoners. 
See infra, § 10298, credits at state reformatory and discharge by governor. 


Cited in 47 Wash. 280. the absence of any other statutory Pro- 

The provision that the governor may vision for determining when the condi: 
“issue his warrant to carry into effect tions e violated: Spencer v. Kees, + 
such pardon” is not limited to the issu- Wash. 276, 91 Pac. 963. 


ance of the warrant granting the pardon, Power to impose in pardon conditiors 
but reposes power in the governor to issue extending beyond term of sentence. 
a warrant revoking a pardon which ex- 5 L. R. A. (N. S.) 1064; 20 L. R. A. 
presaly provides that violation of its (N. 8.) 337; 26 L. R. A. (N. 8.) 
conditions shall cause its revocation, in 110. 


§ 2224. Final Record shall Contain What. 


The clerk of the court shall make a final record of all the pro 
cecdings in a criminal prosecution within six months after the same 
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shall have been decided, which shall contain a copy of the minutes 
of the challenge to the panel of the grand jury, the indictment or in- 
formation, journal entries, pleadings, minutes of challenges to panel of 
petit jurors, judgment, orders, or decision and bill of exceptions. 
[Cf. L. 754, p. 125, § 156; Cd. 81, § 1134; L. 91, p. 63, § 85; 2 H. C., 
$ 1355. | 


CHAPTER XX. 
COSTS IN CRIMINAL CASES. 


§ 2225. Costs—How Taxed Where Complaint Unfounded or Malicious. 


When any person shall be brought before a court, justice of the 
peace, or other committing magistrate of any county, city or town in 
this state, having jurisdiction of the alleged offense, charged with the 
commission of a crime or misdemeanor, and such complaint upon ex- 
amination shall appear to be unfounded, no costs shall be payable by 
such acquitted party, but the same shall be chargeable to the county, 
city, or town for or in which the said complaint is triable; but if the 
court, justice of the peace or other magistrate trying said charge shall 
decide the complaint was frivolous or malicious, the judgment or ver- 
dict shall also designate who is the complainant, and may adjudge 
that said complainant pay the costs. In such eases a judgment shall 
thereupon be entered for the costs against said complainant, who shall 
stand committed until such costs be paid or discharged by due process 
of law. [L. 69, p. 418, §1; Cd. 81, § 2103; 1 H. C., § 3050.] 


See supra, §§ 1942, 1954, costs against complainant when. 


Cited in 3 Wash. 673; 8 Wash. 450; 19 
Wash. 348; 37 Wash. 587; 40 Wash. 10; 
70 Wash. 644. 


Attachment of the Person: See Rem- 
ington’3 Digest, Costs, §91; Colby v. 
Backus, 19 Wash. 347, 53 Pac. 367, 67 
Am. St. Rep. 732. 


Liabilities of State. See Remuington’s 


Digest, Costs, § 93; State ex rel. Thurston 
County v. Grimes, 7 Wash. 445, 35 Pac. 
361; State v. Rutledge, 40 Wash. 9, 82 
Pac. 126. 


Liabilities of County: See Remington's 
Digest, Costs, § 94; Stowe v. State, 2 
Wash. 124, 25 Pac. 1085; State ex rel. 
Langhorne v. Superior Court, 32 Wash. 
80, 72 Pac. 1027; State ex rel. Coeller v. 
Fenimore, 2 Wash. 370, 26 Pac. 807; 
State ex rel. News Pub. Co. v. Milligan, 
4 Wash. 29, 29 Pac. 763; Presby v. 
Klickitat County, 5 Wash. 329, 31 Pace. 
876. 


Liabilities of City: See Remington's Di- 
gest, Costs, § 95; Spokane v. Smith, 37 
Wash. 583, 79 Pac. 1125. 

Liabilities of Prosecuting Witness 
Probable Cause for Prosecution: Perm- 
stick, In re, 3 Wash. 672, 29 Pac. 350, 
28 Am. St. Rep. 80: Ilwaco v. Miller, 8 
Wash. 419, 36 Pac. 269; Colby v. Backus, 
19 Wash. 347, 53 Pac. 367, 67 Am. St. 
Rep. 732. 

Costs Taxable Against Defendant: See 
Remington’s Digest, Costs, § 98; State v. 
Meradden, 42 Wash. 1, 84 Pac. 401. 

A prisoner when convicted is chargeable 
with a jury fee of $12, which is entered 
in the eost bill against him: State ex rel. 
Thurston County v. Grimes, 7 Wash. 445, 
35 Pac. 361; State v. Armstrong, 29 
Wash. 57, 69 Pac. 392. 

Constitutionality of statute authoriz- 
ing costs of prosecution to be im- 


posed on prosecuting witness. 61 
L. R. A 489. 


§ 2226. Enforcing Costs Against Complainant. 
When a grand jury, upon a complaint submitted to them for in- 


vestigation, fail to find a bill of indictment for an offense against the 
laws of the state, they shall also inquire whether the complaint is 
frivolous or malicious, and decide whether the county or complainant 
shall pay the costs, and make return of their finding in open court. 
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Any complainant adjudged by said grand jury as liable for the costs 
shall forthwith be brought into court, and sentenced to pay the same or 
stand committed until such judgment is satisfied or complied with. 
[L. 69, p. 418, §2; Cd. ’81, § 2104; 1 H. C., § 3051.] 


§ 2227. Jury Fee to be Taxed to Defendant, When. 

Every person convicted of a crime, or held to bail to keep the peace, 
shall be liable to all the costs of the proceedings against him, including, 
when tried by a jury in the superior court, twelve dollars for a jury 
fee, and when tried by a jury before a committing magistrate, six 
dollars for jury fee, for which judgment shall be rendered and collection 
had as in cases of fines. The jury fee, when collected for a case tried by 
the superior court, shall be paid to the clerk, to be by him applied as 
the jury fee in civil cases is applied. [L. 69, p. 418, §3; Cd. 81, 
§ 2105; 1 H. C., S 3052.] 

Cited in 1 Wash. 414; 7 Wash. 448; 29 Wash. 60. 


§ 2228. Cost Bills, How Made and Certified. 

In all convictions for felony, whether capital or punishable by im- 
prisonment in the penitentiary, the clerk of the superior court shall 
forthwith, after sentence, tax the costs in the case. The cost bill shall be 
made out in triplicate, and be examined by the prosecuting attorney 
of the county in which the trial was had. After which the judge of the 
superior court shall allow and approve such bill or so much thereof 
as 1s allowable by law. The clerk of the superior court shall thereupon, 
under his hand, and under the seal of the court, certify said triplicate 
cost bills, and shall file one with the papers of the cause, and shall 
transmit one to the state auditor and one to the county auditor of the 
county in which said felony was committed. [Cd. 81, S 2106; L. ’83, 
p. 35, §1; 2 H. C., S 1382a.] 

See supra, § 491, costs against state or county. 


Cited in 7 Wash. 446. trying the case, without having such 


Under this scction it is the duty of cost bills prescnted to the county com- 
the county auditor to draw warrants in missioners for examination and allowance: 


payment of costs in misdemecnor cases, State ex rel. Crawford v. Evenson, 18 
which have been approved by the prosecut- Wash, 609, 52 Pac. 230. 
ing attorney and certified by the judge 


§ 2229. Payment of Amount Stated in Cost Bill. 


Upon the receipt of the cost bill as provided for in the last pre- 
cedine section, the county auditor shall draw warrants for the amounts 
due each person, as certified in said cost bill, which warrants shall be 
paid as other county warrants are paid. On receipt of the certified copy 
of said cost bill, the state auditor shall examine and audit said bill 
and allow the same or so much thereof as may be allowable against 
the state, and shall credit the amount so allowed to the county from 
whence the bill came as so much state tax paid. The state auditor 
shall immediately notify the state treasurer and county auditor, each of 
whom shall credit and charge accordingly. [Cd. ’81, §2107; L. ds, 
p. 35, §1; 1 H. C., § 3053. ] | 
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Cited in 7 Wash. 447; 18 Wash. 611. passed upon, they should be received and 

It is the right and duty of a prosecut- paid by the auditor irrespective of the 
ing attorney under this section to examine will of the county commissioners: State ex 
claims and tax costs in cases tried before rel. Crawford v. Evenson, 18 Wash. 609, 
& justice of the peace, and when 30 952 Pac. 230. 


§ 2230. Costs and Other Moneys Collected Belong to County. 


All costs collected against any person convicted of crime or mis- 
demeanor, and all sums collected on recognizances of persons accused, 
or of witnesses in criminal cases for fines and forfeitures shall belong 
to the county from which the case came [L. 63, p. 425, §12; L. 69, 
p. 421, §11; Cd. ’81, § 2112; 1 H. C., § 3054.) 

Cited in 7 Wash. 447. | 


CHAPTER XXI. 
FORFEITURE OF RECOGNIZANCES IN CRIMINAL ACTIONS. 


§ 2231. Forfeiture of Recognizance—Judgment—Execution. 


In criminal cases where a recognizance for the appearance of any 
person, either as a witness or to appear and answer, shall have been 
taken and a default entered, the recognizance shall be declared for- 
feited by the court, and at the time of adjudging such forfeiture said 
court shall enter judgment against the principal and sureties named 
in such recognizance for the sum therein mentioned, and execution may 
issue thereon the same as upon other judgments. [L. ’67, p. 103; Cd. 81, 
$ 1137; 2 H. C., § 1357.) 


Cited in 69 Wash. 615. Calling accused and entering default 

A bail bond cannot be defeated for upon record as conditions precedent 
duress and want of consideration, where to forfeiture of recognizance. 8 
the prisoner, charged with crime, was not Ann. Cas. 1920; 5 L. R. A. (N. 8) 
entitled to discharge without trial: State 402, 


v. Whalen, 108 Wash. 287, 183 Pac. 130. 


§ 2232. Stay of Execution on Forfeited Recognizance. 


The parties, or either of them, against whom such judgment may be 
entered in the superior or supreme courts, may stay said execution for 
sixty days by giving a bond, with two or more sureties, to be approved 
by the clerk conditioned for the payment of such judgment at the 
expiration of sixty days, unless the same shall be vacated before the 
expiration of that time. [Cf. L. 67, p. 103, §2; Cd. ’81, § 1138; L. 91, 
p. 63, § 86; 2 H. C., § 1358. } 

See supra, § 2204, stay on judgment for fines and costs. 
Cited in 69 Wash. 614, 616. 


§ 2233. Judgment Vacated on Defendant’s Production, When. 


If a bond be given and execution stayed, as provided in the last 
preceding section, and the person for whose appearance such recog- 
nizance was given shall be produced in court before the expiration 
of said period of sixty days, the judge may vacate such judgment upon 
such terms as may be just and equitable: otherwise execution shall 
forthwith issue as well against the sureties in the new bond as against 
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the judgment debtors. 
p. 63, § 87; 2 H. C., § 1359. ] 


Cited in 69 Wash. 616; 76 Wash. 254. 


This section is not to be construed as 
limiting the common-law power of the 
court or grant relief in proper cases, 
and the court has inherent discretionary 
power, irrespective of statute, to vacate 
a foreiture ot bail, and its order will not 
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[Cf. L. 67, p. 103, §3; Cd. 81, §1139; L. 91, 
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be reversed except for abuse of dis- 
cretion: State v. Jackschitz, 76 Wash. 
253, 136 Pac. 132. 

Relief from Liability or Forfeiture— 
Surrender of Principal: See Remington’s 
Digest, Bail, §9; State v. Johnson, 69 
Wash. 612, 126 Pac. 56. 


§ 2234. Recognizances Before Magistrates—Forfeiture—Action. 

All recognizances taken and forfeited before any justice of the peace 
or magistrate shall be forthwith certified to the clerk of the sunerior 
court of the county; and it shall be the duty of the prosecuting 
attorney to proceed at once by action against all the persons bound 
in such recognizances, and in all forfeited recognizances, whatever, 
or such of them as he may elect to proceed against. [L. 54, p. 128, 
$ 175; Cd. ’81, § 1166; 2 H. C., S 1360. ] 


§ 2235. Action on Recognizance not to be Barred, etc. 

No action brought on any recognizance given in any criminal pro- 
ceeding whatever shall be barred or defeated, nor shall judgment be 
arrested thereon, by reason of any neglect or omission to note or record 
the default of any principal or surety at the time when such default 
shail happen, or by reason of any defect in the form of the recognizance, 
if it sufficiently appear, from the tenor thereof, at what court or before 
what justice the party or witness was bound to appear, and that the 
court or magistrate before whom it was taken was authorized by law 
to reyuire and take such recognizance; and a recognizance may be re- 
corded after execution awarded. [Cf. L. 54, p. 129, § 176; Cd. 81, 
$ 1167; L. 791, p. 63, §88; 2 H. C., § 1361.] 


§ 2236. Costs, Liability for—How Taxed and Paid. 

No prisoner or person under recognizance who shall be acquitted 
by verdict or discharged because no indictment is found against him, 
or, for want of prosecution, shall be liable for any costs or fees of any 
officer, or for any charge of subsistence while he was in custody, but in 
every such case the fees of the defendant’s witnesses, and of the officers 
for services rendered at the request of the defendant, and charges for 
subsistence of the defendant while in custody, shall be taxed and paid 
as other costs and charges in such cases. [Cf. L. 54, p. 129, § 177; 
L. 77, p. 207, §10; Cd. 81, § 1168; 2 H. C., § 1382.] 


Cited in 7 Wash. 449; 18 Wash. 610; 37 Wash. 587; 40 Wash. 11. 


CHAPTER XXII. 
SEA RCH-WARRANTS. 


§ 2237. When Issued. 

When complaint shall have been made on oath to any magistrate 
authorized to issue warrant in criminal cases that personal property has 
been stolen or embezzled, or obtained by false tokens or pretenses, 
and that the complainant believes that it is concealed in any particular 


1098 


CHAP. XXIII 
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house or place, the magistrate, if he be satisfied that there is a reason- 
able cause for such belief shall issue a warrant for such property. 
[L. 54, p. 100, §1; Cd. ’81, §967; 2 H. C., § 1383.] 


Cited in 43 Wash. 477; 69 Wash. 52. 


A malicious prosecution may be based 
upon search proceedings; and sections 
2237, 2239, not requiring the proceedings 
or warrant to designate the person sus- 
pected, it is not necessary that the pro- 
ceedings name the plaintiff as the sus- 
pected party: Olson v. n 69 Wash. 
48, 124 Pac. 145. 


§ 2938. 


Affidavit or complaint upon informa- 
tion and belief as basis for search- 
warrant. 1 Ann. Cas. 653; 18 Ann. 
Cas. 819. 

Sufficiency of description of premises 
in search-warrant or affidavit there- 
for. 17 Ann. Cas. 232; Ann. Cas. 
1916D, 952. 


Power to issue warrant for search 
of train. 7 A. L. B. 121. 


Additional Grounds for Issuing Warrant. 


Any such magistrate, when satisfied that there is reasonable canse, 
may also, upon like complaint made on oath, issue search-warrant in the 


following cases, to wit. 


1. To search for and seize any counterfeit or spurious coin, or forged 
instruments, or tools, machines, or materials prepared or provided for 


making either of them; 


2. To search for and seize any gaming apparatus used or kept and 
to be used in any unlawful gaming-house, or in any building, apartment, 


or place resorted to for the purpose of unlawful gaming. 
81, §968; 2 H. C., §1384.] 


§ 2; Cd. 
Cited in 9 Wash. 337, 339. 


Under a statute permitting the destruc- 
tion of gambling apparatus seized and 
held as evidence upon the trial, where 
the record is silent a3 to how the ap- 
paratus came into the possession of the 
sherif, the court cannot presume that 


[L. 54, p. 101, 


court directing the destruction were un- 
authorized: Way v. Territory, 1 Wash. 
415, 25 Pac. 461. 


Constitutional guaranties against un- 
reasonable searches and seizures as 
applied to search for or seizure of 
intoxicating liquor. 3 A 


such possession wa3 wrongfully obtained, 1514 
or that the recitals and order of the 


§ 2239. To Whom Directed—Contents of. 


All such warrants shall be directed to the sheriff of the county 
or his deputy, or to any constable of the county, commanding such 
officer to search the house or place where the stolen property or other 
things for which he is required to search are believed to be concealed, 
which place and property or things to be searched for shall be desig- 
nated and described in the warrant, and to bring such stolen property 
or other things, when found, and the person in whose possession the 
same shall be found, before the magistrate, who shall issue the warrant, 
or before some other magistrate or court having cognizance of the case. 
[L. 54, p. 101, §3; Cd. 81, §969; 2 H. C., § 1385.] 

Cited in 43 Wash. 477; 69 Wash. 53. tection to officer executing same. 

Search-warrant valid on face as pro- Ann. Cas. 1913D, 214. 


§ 2240. Execution of Warrant, Custody and Disposition of Property. 
When any officer, in the execution of a search-warrant, shall find any 
stolen or embezzled property, or shall seize any other things for which 
a search is allowed by this chapter, all the property and things so 
seized shall be safely kept by the direction of the court or magistrate 
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so long as shall be necessary for the purpose of being produced in evi- 
dence on any trial; and as soon as may be afterwards, all such stolen 
and embezzled property shall be restored to the owner thereof, and all 
other things seized by virtue of such warrant shall be destroyed under 
direction of the court or magistrate. [L. 54, p. 101, § 4; Cd. 81, § 970; 
2 H. C., 8 1386.) 


Right to try title to, or right to pos- rant proceedings. Ann. Cas. 1914D, 
session of, property in search-war- 172; 46 L. R. A. (N. S.) 970. 


§ 2240-1. Search-warrant Necessary. 

It shall be unlawful for any policeman or other peace officer to 
enter and search any private dwelling-house or place of residence without 
the authority of a search-warrant issued upon a complaint as by law 
provided. [L. 21, p. 207, §1.} 


§ 2240-2. Penalty for Search Without Warrant. 


Any policeman or other peace officer violating the provisions of this 
act shall be guilty of a gross misdemeanor. [L. 21, p. 207, § 2.] 


CHAPTER XXIII. 
PROCEEDINGS RELATING TO FUGITIVES FROM JUSTICE. 


§ 2241. Governor’s Agent to Demand Fugitive—Proceedings. 


The governor of this state may appoint agents to demand of the 
executive authority of any state or territory any fugitive from justice. 
or any other person charged with felony or any other crime in this 
state: and whenever an application shall be made to the governor 
for that purpose, the prosecuting attorney, when required by the gov- 
ernor, shall forthwith investigate the ground of such application, and 
report to the governor all material circumstances which may come to 
his knowledge, with an abstract of the evidence and his opinion as to 
the expediency of the demand; but the governor may, in any case, 
appoint such agents without requiring the opinion of or any report from 
the prosecuting attorney, and the accounts of the agents appointed for 
such purposes shall in all cases be audited by the state auditor and paid 
from the state treasury. [Cf. L. 54, p. 102, §5; Cd. 81, §971; L. 91 
p 65, §98; 2 H. C., § 1387.] 


For text treatment of “Extradition,” Cas. 907; Ann. Cas. 1918D, 1011; 
sec 11 R. C. L. 709. 51 L. R. A. (N. S.) 668; 51 L. B. 
Who is fugitive from justice within A. (N. 8.) 669; L. R. A. 19180, 


purview of interstate extradition 680. 


laws. 7 Ann. Cas. 1076; 13 Ann. 


§ 2242. Demand on Governor — Proceedings. 


When a demand shall be made upon the governor of this state 
by the executive of any state or territory, in any case authorized by the 
constitution and laws of the United States, for the delivery over of 
any person charged in such state or territory with treason, felony, or 
any other crime, the prosecuting attorney, or any other prosecuting 
officer, when required by the governor, shall forthwith investigate the 
ground of such demand, and report to the governor all material facts 
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which may come to his knowledge as to the situation and circumstances 
of the person so demanded, especially as to whether he is held in cus- 
tody or 1s under recognizance to answer for any offense against the 
laws of this state or of the United States, or by force of any civil process, 
and also whether such demand is made according to law, so that such 
person ought to be delivered up; and if the governor be satisfied that 
such demand is conformable to law, and ought to be complied with, 
he shall issue his warrant, under the seal of the state, authorizing the 
agents who make such demand either forthwith, or at such time as 
shall be designated by the warrant, to take and transport such person 
to the line of the state at the expense of such agents, and shall also 
by such warrant require the civil officers within this state to afford 


all needful assistance in the execution thereof. 


Cd. ’81, §972; 2 H. C., § 1388.] 


Authority and Duty to Demand or De- 
liver Persons Accused—From the Terri- 
tories: Sce Remington’s Digest, Extrad., 
§1; Gillis, In re, 38 Wash. 156, 80 Pac. 
300. 

Persons Subject to Extradition: See 
Remington’s Digest, Extrad., §§2, 3. 
Fugitives from Justice: Poor v. Cudihee, 
37 Wash. 609, 79 Pac. 1105. Persons in 
Custody on Charge of Other Crime: 
Maney, In re, 20 Wash. 509, 55 Pac. 930, 
72 Am. St. Rep. 130. | 

Application for amd Proceedings There- 
on: See Remington’s Digest, Extrad., § 5; 


[L. 54, p. 102, §6; 


Foye, In re, 21 Wash. 250, 57 Pac. 825; 
Baker, In re, 21 Wash. 259, 57 Pac. 827; 
Sylvester, In re, 21 Wash. 263, 57 Pac. 
829; State v. Roller, 30 Wash. 692, 71 
Pac. 718; Gillis, In re, 38 Wash. 156, 80 
Pac. 300. 


Requisition and Accompanying Docu- 
ments: See Remington’s Digest, Extrad., 
$ 6; Baker, In re, 21 Wash. 259, 57 Pac. 
827; Sylvester, In re, 21 Wash. 263, 57 
Pac. 829; Foye, In re, 21 Wash. 250, 57 
Pac. 825; Armstrong v. Van De Vanter, 
21 Wash. 682, 59 Pac. 510; Thorp v. Metz- 
ger, 77 Wash. 62, 137 Pac. 330. 


§ 2243. Warrant for Fugitive—Issuance of. 
Whenever any person shall be found within this state charged with 


an offense committed in any state or territory, and liable by the con- 
stitution and laws of the United States to be delivered on the demand 
of the executive of such state or territory, any court or magistrate 
authorized to issue warrants in criminal cases may, upon complaint 
under oath setting forth the offense, and such other matters as are neces- 
sary to bring the offense within the provisions of law, issue a warrant 
to bring the person so charged before the same or some other court or 
magistrate so authorized within the state, to answer such complaint 


as in other cases. 


Cited in 40 Wash. 563. 

Where a person charged with crime has 
been arrested and confined in jail without 
trial for a period of more than sixty 
days, he is, upon application for a writ 
of habeas corpus, entitled to a discharge 
under this section, where the only reason 
for failure to try him was that no term 
of court for which a jury had been called 
had been in session since the filing of the 
information: State v. Brodie, 7 Wash. 442, 
35 Pac. 137. 

This section requires a legal charge of 
crime made in the state having jurisdic- 
tion of the offense; and a person cannot 
be arrested and held in this state upon an 


[L. 54, p. 102, §7; Cd. 81, §973; 2 H. C., § 1389. 


unauthenticated warrant from another 
state and a complaint filed in a court 
of this state reciting that the party i3 a 
fugitive from justice: State ex rel. Grass 
v. White, 40 Wash. 560, 82 Pac. 997, 2 
L. R. A. (N. 8.) 563. 


An executive warrant for the extradi- 
tion of a fugitive from justice need not 
define the crime with which the accused 
is charged, where it recites that he was 
charged with a crime, and was accom- 
panied by the certified copy of the in- 
dictment or the charge made before a 
magistrate, as required by the act of 
congress: Thorn v. Metzger, 77 Wash. 
62, 137 Pac. 330. 
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Arrest without warrant awaiting ar- Necessity of warrant of arrest for 
rival of extradition papers. 26 L. purposes of extradition. 28 L. R. 
R. A. 34. A. 804. 


§ 2244. Examination by Court or Magistrate. 


If, upon the examination of the persons charged, it shall appear 
to the court or magistrate, by proof in addition to the oath of the 
complainant, that there is reasonable cause to believe that the com- 
plaint is true, and that such person may be lawfully demanded of the 
governor, he shall, if not charged with a capital crime, be required to 
recognize, with sufficient sureties, in a reasonable sum, to appear before 
such court or magistrate at a future day, allowing a reasonable time to 
obtain a warrant of the executive, and to abide the order of the court 
or magistrate; and if such person shall not so recognize, he shall be 
committed to prison, and there be detained until such day, in like 
manner as if the offense charged had been committed in this state: 
and if the person so recognizing shall fail to appear according to the 
conditions of his recognizance, he shall be defaulted, and the like pro- 
ceedings shall be had as in the case of other recognizances entered into 
before such court or magistrate; but if such person be charged with 
a capital crime, he shall be committed to prison, and there be detained 
until the day so appointed for his appearance before the court or 
magistrate. [L. 54, p. 103, §8; Cd. 81, § 974; 2 H. C., § 1390.) 


Cited in 40 Wash. 563. Wash. 440, 74 Pac. 565; State v. Roller, 
Arrest and Bail: See Remington’s Di- 30 Wash. 692, 71 Pac. 718. 
gest, Extrad., §7; Foye, In re, 21 Wash. Right of one arrested on extradition 
200, 57 Pac. 825. warrant to delay to enable him to 
Review of Proceedings: See Reming- present evidence that he is not 
ton’s Digest, Extrad., §8; State v. Boggs, subject to extradition. 11 A. L. B. 
16 Wash. 143, 47 Pac. 417; Armstrong v. 1410. 
Van De Vanter, 21 Wash. 682, 59 Pac. Burden of proof of identity of fugi- 
510; Gillis, In re, 38 Wash. 156, 80 Pac. tive from justice within law of 
300; State v. Knowles, 94 Wash. 351, extradition. 20 Ann. Cas. 546. 
162 Pac. 518. Review by courts of executite action 
Rights and Liabilities of Accused After in interstate extradition proceed- 
Extradition: See Remington’s Digest, ings. 3 Ann. Cas, 876; 13 Am. 
Extrad., §9; Harlan v. Territory, 3 W. T. Cas. 931. 


131, 13 Pac. 453; State v. Lindgrind, 33 


§ 2245. Discharge, When. 


If the person recognized or committed shall appear before the court 
or magistrate upon the day ordered, he shall be discharged, unless he 
be demanded by some persons authorized by the warrant of the ex- 
ecution to receive him, or unless the court or magistrate shall see cause 
to coramit him, or require of him to recognize anew for his appearance 
at some other day; and if, when ordered, he shall not so recognize, 
he shall be committed and he detained as before provided. Whenever 
the person so appearing shall be recognized, committed. or discharged. 
any person authorized by the warrant of the executive may at all times 
take him into custody, and the same shall be a discharge of the recog- 
nizance, if any, and shall not be deemed an escape. [L. 54, p. 103. $9: 
Cd. ’81, § 975; 2 H. C., §1391.] 


Right to appeal from ordcr releasing Right of extradited person to dis- 
one in extradition proceedings. 5 charge on ground that extradition 
A. L. R. 1156. was unlawful or void. 7 Ann Cas. 

1056. 
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§ 2246. Complainant Liable for Costs, When. 

The complainant in such cases shall be answerable for the actual 
costs and charges, and for the support in prison of any person 80 
committed, and shall advance to the jailer one week’s board at the time 
of commitment, and so from week to week, so long as such person shall 
remain in jail; and if he fails to do so, the jailer may forthwith dis- 
charge the person from his custody. [L. 54, p. 103, § 10; Cd. 81, § 976; 
2 H. C., § 1392.] 


CHAPTER XXIV. 
REWARDS FOR THE APPREHENSION OF FUGITIVES. 


§ 2247. Standing Rewards by Governor for Certain Offenses. 

The governor shall offer a standing reward of two hundred dollars 
for the arrest of each person who shall place any obstruction on any 
railroad track, or who shall misplace any switch, rail, or ties on any 
such road, whereby the life of any person passing over said road may 
be endangered; and for the arrest of each person engaged in the robbing 
or attempting to rob any person upon, or having in charge, in whole 
or in part, any stage-coach, wagon, railroad train, or other conveyance 
engaged in carrying passengers, or any private conveyance within this 
state, the reward to be paid to the person making such arrest, out of 
any money in the [state] treasury not otherwise appropriated, im- 
mediately upon the conviction of the person so arrested; but no reward 
shall be paid except after such conviction. [L. 77, p. 283, §1; Cd. ’81, 
§ 1290; 1 H. C., § 2941.] 

See infra, § 10982, subd. 8, rewards for fugitives. 

Claims against state for rewards. 42 L. B A. 63. 


§ 2248. Auditor to Draw Warrant. 
The auditor of state shall draw a warrant upon the treasurer for 
the amount of the reward, upon presentation to him of a certificate 
of the clerk of the court where the conviction was had, of such con- 
viction, and the finding of the court that the satisfactory proof was 
made that the person claiming the reward is entitled thereto, under 
the provision of the preceding section. [L. 77, p. 284, §2; Cd. 81, 
$ 1291: 1 H. C., § 2942. | | 


§ 2249. Rewards by County Commissioners, When. 

The county commissioners in the several counties of this state, when 
in their opinion the public good requires it, be and are hereby authorized 
to offer and pay a suitable reward, not to exceed five hundred dollars 
in any one case, to any person or persons who, in consequence of such 
offer, apprehends, brings back, and secures any person or persons con- 
victed of or charged with any criminal offense, if the offense be a 
felony. [L. ’86, p. 124, §1; 1 H. C., § 2943.) 

Use of public money fcr rewards for criminals, 14 L. R A. 480. 


§ 2250. Payment of Rewards Offered by Commissioners. 
Whenever any such reward has been offered by any board of 


county commissioners for the apprehension of any person or persons 
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convicted of or charged with any criminal offense, if the offense be 
a felony, the person or persons who shall first apprehend, bring back, 
and secure such person or persons so charged shall be entitled to such 
reward, and the board of county commissioners who have offered such 
reward are authorized to draw a warrant or warrants on the county 
treasurer for the amount of such reward, who shall pay the amount 
of said warrant or warrants out of any money in the county treasury 
not otherwise appropriated. [L. 86, p. 124, §2; 1 H. C., § 2944.] 


§ 2251. Conflicting Claims for, How Determined. 

When more than one claimant applies for the payment of any 
reward, offered by any board of county commissioners, such commis- 
sioners shall determine, in their respective counties, to whom the same 
shall be paid, and if to more than one person, in what proportion to 
each, and their determination shall be final and conclusive. IL. ’86, 
p. 124, §3; 1 H. C., § 2945.) 


§ 2252. Validation of County Warrants for Rewards. 

That whenever heretofore the board of county commissioners of 
any county, shall have offered a reward to any person or persons who 
shall apprehend, bring back and secure any person for the commission 
of a felony, but shall not have named, in such offer, the person whose 
apprehension 1s sought, and any person, in consequence of such ofter, 
shall have apprehended, brought back and secured the person who 
committed such felony, and such person shall have been charged 
therewith and convicted thereof, and the board of county commissioners 
shall have ordered such reward paid to the person so effecting such 
arrest and conviction, and the county auditor of such county shall 
have issued a warrant in payment of such reward, and such warraut 
shall have been held or shall be invalid by reason of the fact that 
in the offer of such reward by the board of county commissioners, no 
particular person was named as the person for whose arrest and con- 
viction such reward was offered, such warrant shall be and is hereby 
declared to be valid, and it shall be the duty of the county treasurer 
of such county to pay such warrant out of the fund im the county 
treasury upon which the same was drawn, but no interest shall be paid 
thereon. [L. 17, p. 615, §1.] 
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2253. 
2254. 
2255. 


2256. 
2207. 
2208. 
2260. 
2261. 
2262. 
2263. 
2264. 
2265. 


2266. 
2267. 


2268. 
2269. 
2270. 
2271. 
2272. 


2273. 
2274. 
2275. 
2276. 


2277. 
2278. 


2305. 
2306. 
2307. 
2308. 


2309. 
2310. 


CRIMINAL LAW. 


TITLE XIV. 


CRIMINAL LAW. 
CHAPTER I. GENERAL 


Classification of crimes. 

Persons punishable. 

Duress of married woman no de- 
fense. 

Duress as a defense. 

Responsibility of children. 

Intoxication no defense. 

Principal defined. 

Accessory defined. 

Trial and punishment of accessories. 

Conviction of lesser crime. 

Attempts, how punished. 

Punishment of felony, when not 
fixed by statute. 

Punishment of misdemeanor, when 
not fixed by statute. 

Punishment of gross misdemeanor, 
when not fixed by statute. 

Nonfeasance in office. 

Prohibited acts. 

Acts punishable elsewhere. 

Foreign conviction or acquittal. 

Conviction or acquittal in other 
county. 

Punishment for contempt. 

Sending letter, when complete. 

Omission, when not punishable. 

Commitment to Washington state 
training school. 

Commitment to Washington ‘state 
reformatory. 

Transfer of prisoners. 


2279. 
2280. 
2281. 
2282. 


2284. 
2285. 


2286. 
2287. 
2288. 


2289. 


2290. 
2291. 


2292. 
2293. 
2294. 
2295. 
2296. 
2297. 


2298. 
2299. 
2300. 


2301. 
2302. 
2303. 
2304. 


PROVISIONS. 


Employment of prisoners. 

Suspending sentences. 

Indeterminate sentences. 

The board having control to deter- 
mine period of imprisonment. 

Removal of insane convict. 

Imprisonment on two or more con- 
victions. 

Habitual eriminals. 

Prevention of proereation. 

Conviets proteeted — Forfeitures 
abolished. 

Conviction of public officer forfeits 
office. 

Convict as witness. 

Incriminating testimony not to be 
used. 

Intent to defraud. 

Crimes on railway trains, boats, ete. 

Application to prior offenses. 

Application to existing civil rights. 

Civil remedies preserved. 

Proceedings to impeach, ete., pre- 
served. 

Rule of construction. 

Common law to supplement statute. 

To be construed as continuation of 
former acts. 

Act as measure of law. 

Repeal does not revive former law. 

Definition of terms. 

Acts repealed. 


CHAPTER II..—RIGHTS OF ACCUSED. 


Right to counsel. 

Witnesses. 

Right to subpoena. 

Presumption of innocence—Convice- 
tion of lowest degree, when. 

Conviction, when had. 

Bail, when allowable. 


2311. 
2312. 
2313. 


2314. 
2315. 
2316. 


Proceedings within thirty days. 

Trial within sixty days. 

Discharge of defendant and bail 
upon dismissal. 

Nolle prosequi. 

Dismissal, when a bar. 

Acquittal, when a bar. 


CHAPTER III.—CRIM ES AGAINST THE SOVEREIGNTY OF THE STATE. 


2317. 
2318. 


2320. 
2321. 


Treason, defined—Penalty. 
Levying war. 


2319. Misprision of treason. 


CHAPTER IV.—CRIMES BY OR AGAINST PUBLIC OFFICERS. 


Bribery of public officer. 
Asking or receiving bribe. 


2321-1. Offering a bribe as to baseball 


2321-2. Accepting a bribe 


game. 
by baseball 
player. 


9321-3. Completion of baseball bribery. 


Rem. Wash. Code, Vol. I—70 


2321-4 


2321-5. 
2321-6. 
2321-7. 
2321-8. 
2322. 
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. “Bribe” as to baseball game de- 


fined. 
Corrupt baseball playing. 
Venue of action. 
Bonus or extra compensation. 
Scope of act. 
Juror, ete., accepting bribe. 


2323. 
2324. 
2325. 
2326. 
2327. 
2328. 
2329. 


2330. 
2331. 
2332. 
2333. 


2333-1. 


2333-2. 
2733-3. 
2333. 


2334. 


2334-1. 


23342. 
2334-3. 
2334-4. 


2335. 
2336. 


2337. 
2338. 


2339. 


2340. 
2341. 
2342. 
3243. 
2344. 
2345. 


2346. 
2347. 
2348. 
2349. 


2350. 
2351. 


2385. 


2386. 
2387. 
2388. 
2389. 


2390. 
2391. 


2392. 


2393. 
2394. 
2395. 
2396. 
2397. 


CRIMINAL LAW. 


Bribing witness. 

Witness accepting bribe. 
Influencing juror. 

Juror, etec., promising verdict, etc. 


Misconduct of officer drawing 
jury. 

Soliciting jury duty. 

Misconduct of officer in charge of 
jury. 

Offender a competent witness. 

Interfering with public officer. 

Offering reward for appointment. 

Grafting. 

Suppression of competitive bid- 
ding. 

Collusion in competitive bidding. 

Penalty. 

Agreement outside state. 

Misconduct of public officer. 

Public employment of elien evad- 
ing military service. 

Acceptance of such employment. 

list of employees. 

Penalty. 

Grant of official powers. 

Intrusion into and refusal to sur- 
render public office. 

Disturbing legislature or intimi- 
dating member. 

Witness refusing to attend legisla- 
ture or committee or to testify. 

Rescuing prisoners. 

Taking property from an officer. 

Escaped prisoner recaptured. 

Prisoner escaping. 

Aiding prisoner to escape. 

Custodian suffering escape. 

Ministerial officer permitting es- 
cape. 

Concealing escaped prisoner. 

Injury to publie record. 

Injury to and misappropriation of 
record. 

Offering false instrument for filing 
or record. 

False report. 

Perjury—First degree. 


CHAPTER V.—CRIMES 


Suicide, defined. 

Attempting suicide. 

Aiding suicide. 

Abetting attempt at suicide. 

Incapacity of person aided no de- 
fense. 

Homicide—Defined and classified. 

Proof of death and of killing by 
defendant. 

Murder in the first degree—Death 
penalty. 

Murder in the second degree. 

Killing in duel. 

Manslaughter. 

Killing upborn quick child. 

Killing unborn quick child by ad- 
ministering drugs. 


2352. 
2353. 


2354. 
2355. 


2356. 


2357. 


2358. 
2359. 


2360. 
2361. 
2362. 
2363. 
2364. 


2365. 


2366. 
2367. 
2368. 
2369. 
2370. 
2371. 


2372. 
2373. 


2374. 


2375. 


2376. 


2381. 
2382. 


2383. 
2384 


2398. 
2399. 
2400. 


2401. 


2402. 
2403. 
2404. 
2405. 
2406. 
2407. 


2408. 
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Knowledge of 


materiality not 
necessary. 

Per jury — Second degree. 

“Oath” and “swear” defined. 

Irregularity in administering oath 
or incompetency of witness no 
defense. 

Deposition— When complete. 

Statement of what one does not 
know to be true. 

Offering false evidence. 

Committal of witness—Detention 
of documents. | 

Subornation of perjury. 

Attempt to suborn perjury. 

Destroying evidence. 

Tampering with witness. 

Neglect or refusal to receive 4 
person into custody. 

Refusal to make arrest or to aid 
officer. 

Resisting public officer. 

Compounding crimes. 

Intimidating public officer. 

Malicious prosecution. 

Barratry. 

Buying demand or promising re- 
ward by justice or constable. 

Criminal contempt. 

Grand juror acting after challenge 
allowed. 

Production of pretended heir. 

Substitution of a child. 

Instituting suit in name of an: 
other. 

Unauthorized communication with 


prisoner. 

Disclosing transaction of grand 
jury. 

Disclosure of deposition returned 


by grand jury. 
Public officer making falso certifi 
cate. 
Falsely 
claims. 
Conspiracy. 
Overt act not necessary. 
Corporation to forfeit franchise. 


auditing and paying 


AGAINST THE PERSON. 


Woman taking drugs. 

Owner of vicious animal. 

Killing by overloading passenger 
vessel. 

Reckless operation of steamboat 0r 
engine. 

Liability of intoxicated physicien. 

Keeping explosive unlawfully. 

Homicide, when excusable. 

Justifiable homicide by public of- 
ficer. 

Homicide by other person, whe? 
justifiable. 

‘“Maiming”’ 
ished. l 

Instrument or manner of maiming. 


defined — How pat 


CHAPTER VII.—CRIMES AGAINST 


2500. 
2501. 


CRIMINAL LAW. 


Recovery from injury, when a de- 
fense. 

Kidnaping defined How punished. 

Selling services of person kid- 
naped. 

Venue— Effect of consent. 

Assault in first degree defined 
How punished. 

Assault in the second degree— 
How punished. 

Assault in the third degree—How 
punished. 

Force, when lawful. 

Provoking assault. 

Robbery, defined. 

Duel, how punished. 

Challenger, abettor, ote. 


2421. 
2422. 


2423. 
2424. 
2425. 


2426. 
2427. 
2428. 
2429. 
2430. 
2431. 
2432. 


2432—1. 


2433. 
2434. 


Attempt to induce challenge, post: 
ing. 

Duel outside state, venue. 

Witnesses. 

Libel, defined. 

How justified or excused—Malice, 
when presumed. 

Publication, defined. 

Liability of editors and others. 

Report of proceedings privileged. 

Venue. 

Privileged communications. 

Furnishing libelous information. 

Threatening to. publish libel. 

Slander of financial institutions. 

Slander of woman. 

Testimony necessary to convict. 


CHAPTER VI.—CRIMES AGAINST MORALITY, DECENCY, ETC. 


Rape, defined. 

Carnal knowledge of children. 

Sexual intercourse and carnal 
knowledge defined. 

Compelling a woman to marry. 

Abduction. 

Placing female in house of prosti- 
tution. 

Seduction. 


, Indecent assault. 


Keeper of concert and liquor 
saloons. 

Emplovment of minors prohibited. 

Employment of children. 

Abortion, defined. 

Pregnant women attempting abor- 
tion. 

Selling drugs, etc. 

Pvidence. 

Concealing birth. 

Bigamy defined—How punished— 
Exceptions. 

Punishment of consort. 

Incest. 

Crime against nature. 

Adultery. 

Lewdness. 

Obscene literature. 

Indecent articles, ete. 

Prohibited publications. 

Advertising cures of venereal dis- 
eases. 


Use of certain words prima facie 


evidence, 
Advertising for divorce business. 
Lotteries, defined — A nuisance — 
Drawing, how punished. 
Selling tickets—Advertising. 
Disposal of property by lottery— 
Keeping office — Letting build- 


ing. 
Insuring lottery tickets—Advertis- 
ing offers to insure. 


Publie nuisance. 
Unequal damage. 


2468. 


2469. 
2470. 
2471. 
2472. 


2473. 


2474. 


2475. 


2476. 
2477. 


2478. 


2479. 
2480. 


2481. 


2482. 
2483. 
2484. 
2485. 


2486. 


2487. 
2488. 


2489. 


2490. 
2491. 


2492. 


2493. 
2494. 


2495. 


2496. 


2497. 


2498. 
2499. 


Lotteries out of state—Advertis- 
ing by nonresidents. 

Conducting gambling. 

Gambling. 

Swindling. 

Possession of gambling deviees. 

Poolselling and book-making. 

Allowing building to be used. 

Bucket-shop, defined. 

Maintaining bucket-shop— Penalty. 

Written statement to be furnished 
—Presumption. 

Seizure and disposition of gam- 
bling devices. 

Bunco-stcering. 

Evidence—Testimony of player. 


Pawnbroker and second-hand deal- 
ers— Duty to record transac- 
tions. 

Inspection of records and goods. 

Report to chief of police. 

Retention of property. 

Penalty. 

Rates of interest and sale of 
pledged property. 

“Pawnbrokers” defined. 

“Second-handed dealer” defined. 

Rights of sepulture — Dissection, 
when permitted. 

Burial or cremating. 

Opening grave— Stealing body — 
Receiving same 

Interfering with dead body or 
funeral. 

Opening road through cemetery. 

Sabbath-breaking, defined. 

Obstructing view of saloon. 

Observance of other day. 

Service of process on the Sabbath 
prohibited. 

Preventing religious act. 

Disturbing religious meeting. 


PUBLIC HEALTH AND SAFETY. 


2502. 
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Maintaining or permitting aui- 
sance, ` 


2503. 
2504. 
2505. 


2506. 
2507. 
2508. 
2509. 
2510. 


2511. 
2512. 


2513. 


25 14. 
2515. 
2516. 
2517. 


2917-1. 


2518. 
2519. 


2520. 


2546. 
2547, 
2548. 
2549. 
2590. 
2551. 
2552. 
2553. 
2554. 


2555. 
3556. 


2557. 


2558. 
2559. 
2560. 
2361. 
2562. 
2563. 


2569. 


2570. 
2571. 


2572. 
2573. 
2574. 
2575. 
2576. 
2577. 
2578. 
2579. 


CRIMINAL LAW. 


Abatement of nuisance, 

Keeping explosives unlawfully. 

Possession of uninspected oils and 
effacing brands from oil bar- 
rels. 

Transporting explosives. 

Person omitting to label drugs, or 
labeling them wrongly. 

Selling poison without labeling 
and recording the sale. 

Regulating the sale of narcotic 
drugs. 

Fraudulent prescription by physi- 
cian. ö 

Presenting fraudulent preseription. 

Regulating the sale of milk and 
eream in eities. 

Regulating the sale of milk and 
cream generally. 

‘Unwholesome” defined. 

“Skimmed milk” defined. 

Willfully poisoning food. 

Dangerous weapons— Evidence. 

Aliens — Firearms without license 
prohibited. 

Setting spring-gun. 

Obstruction of extinguishment of 
fire. 

Obstructing firemen. 


2521. 
25 22. 
2523. 
2524. 
2525. 


2526. 
2527. 
2528. 
2529. 
2530. 
2531. 
2532. 


2533. 


2534. 
2535. 
2537. 
2538. 
2539. 
2540. 
2541. 


2542. 
2543. 
2544. 


2545. 


Smoking, where prohibited. 

Setting prohibited fire. 

Negligent fires. 

Operating dangerous engine. 

Door of public buildings to swing 
outward. 

Engineer who cannot read. 

Intoxication of employees. 

Failure to ring bell. 

Other violations of duty. 

Obstructing and delaying train. 

Speed of automobile. 

Liability of person handling steam- 
boat or steam boiler. 

Endangering life by refusal to 
labor. 

Disturbance on highway. 

Dangerous exhibitions. 

Deposit of unwholesome substance. 

Allowing vicious animal at large. 

Exposing contagious disease. 

Diseased animals. 

Discased animals—Disposal of car- 
casses. 

Polluting water supply. 

Furnishing impure water. 

Practicing medicine without a li- 
cense. 

Unlicensed pilotage. 


CHAPTER VIII.—CRIMES AGAINST THE PUBLIC PEACE. 


Armed association. 

Disturbing meeting. 

Riot, defined. 

Riot—Penalty. 

Unlawful assembly. 

Remaining after warning. 

Destruction of property. 

Disguised and masked persons. 

Owner of premises allowing mas- 
queraders. 

Combination to resist process. 

Prizefighting—Aiding, betting or 
stake-holding. 

Apprehension of persons about to 
fight. 

Forcible entry and detainer. 

Aiming or discharging firearms, 

Use of firearms by minor. 

Offenses in public conveyances, 

Criminal anarchy, defined. 

Advocacy of criminal anarchy, 


CHAPTER IX.—CRIMES AGAINST PROPERTY. 


Misappropriation and falsification 
of accounts by publie officer. 

Other violations by officers. 

Misappropriation, ete., by treas- 
urer. 

Arson—First degree. 

Arson—Second degree. 

Contiguous fires. 

“Set on fire” defined. 

Ownership of building. 

Preparation is attempt. 

Burglary— First degree. 

Burglary— Second degree. 


2563-1. Criminal syndicalism, defined. 

2563-2. Use of property for promoting 
syndicalism. 

2563-3. Sabotage. defined. 

2563-4, Interference with owner’s control. 

2563-5. Advocacy of sabotage. 

2563-6. Act cumulative. 

2063-7. Displayiug emblems of seditious 
and anarchistic groups. 

2063-8. Unlawful possession of such em- 
blems. 

2563-9. Penalties. 

2563-10. Searches and seizures. 

2963-11. Application of act. 

2564. Publishing matter inciting breach 
of peace. 

2565. Liability of editors and others. 

2566. Assemblages of anarchists. 

2567. Permitting premises to be used 
for assemblages of enarchists. 

2568. Witness’ privilege. 

2580. Presumption of intent, 

2581. Crime in building—Punished sep- 
arately. 

2582. Making or having burglar tools. 

2583. Forgery— First degree. 

2084. False certificate to certain instru- 
ments, 

2585. Forgery—Second degree. 

2586. Falsely indicating person as cor- 
porate officer. 

2587. Uttering forged instruments, coins, 
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etc., forgery. 


CRIMINAL LAW. 


2588. True writing signed by wrong- 2628. Fraud bv bailee of animal. 
doer’s name. 2629. Destruction or removal of mort- 
2589. Misconduct in signing a petition. gaged property. 
2590. Definitions. 2629-1. Removal of timber from land de- 
2591. Possession of counterfeit coin. linquent for taxes. 
2592. Advertising counterfeit money. 2629-2. Penalty. 
593. False certificate of registration of 2630. Mock auctions. 
animals—False representation as 2631. Fraudulent removal of property. 
to breed. 2632. Knowingly receiving fraudulent 
2594. Removing lawful brands. conveyance, 
2595. Imitating lawful brand. 2633. Fraud in assignment for benefit of 
2596. Counterfeiting trademark, brand, creditors. 
etc. 2634. Willful destruction of vessel. 
2597. Displaying goods with false trade- 2635. Making false manifest, invoice, 
mark, ete. 
2598. When deemed affixed. 2636. Fraudulent destruction of insured 
2599. Fraudulent registration of trade- property. 
mark. 2637. Using false weights and mee- 
2600. Form and similitude defined. sures. 
2601. Larceny. 2638. Fraud in stock subscription. 
2601-1. Taking motor vehicle without per- 2639. Fraudulent issue of stock, serip, 
mission. etc. 
2601-2. Unlawful issuance of bank checks 2640. Insolvent bank receiving deposit. 
or drafts. 2641. Corporation doing business with- 
2601-3. Motor serial numbers—Purchase, out license, 
sale or possession, when altered. 2642. False report of corporation. 
2601-4. Possession prima facie evidence 2643. Warchouseman or carrier refusing 
of guilt. to issue receipt. 
2602. Commission or part ownership no 2644. Fictitious bill of lading and re- 
defense. ceipt. 
2603. Sale of mortgaged property— 2645. Warehouseman fraudulently mix- 
When larceny. ing goods. 
2604. Contractor failing to pay for labor 2646. Duplicate receipt. 
or material. 2647. Bill of lading or receipt must be 
2605. Grand larceny—Penalty. canceled on redelivery of prop- 
2606. Valuc—How ascertained. erty. 
2607. Stealing railway tickets. 2648. Regulating sale of passage tickets. 
2608. Claim of title—When ground of 2649. Redemption of unused passage 
defense. ticket. 
2609. Restoration of stolen property— 2650. Malicious.mischief—Injury to rail- 
Duty of officers. way. 
2610. Extortion. 2651. Attempt to commit train robbery. 
2611. Oppression under color of office. 2652. Endangering life and property by 
2612, Extortion by public officer. explosives. 
2613. Blackmail. 2653. Damaging building, ete., by explo- 
2614. Coercion. sion. 
2615. Falsely personating another. 2654. False signals for vessels, cte. 
2616. Personating an officer. 2655. Injury to United States light. 
2617. Use of false permit, license or di- 2656. Injuring public utilities. 
ploma. 2657. Unlawful interference with gas, 
2618. Concealing foreign matter in mer- electric, steam or water appli- 
chandise. ance. | 
2619. Obtaining signature by false pre- 2658. Interfering with dam, reservoir, 
tense. etc. 
2620. False representation concerning 2659. Injury to property. 
credit. 2660. Tampering with papers. 
2621. False representation concerning 2661. Falsifving accounts. 
title. 2662. Divulging telegram. 
2622. Publishing false statement to af- 2663. Opening sealed letter. 
fect market price. 2664. Trespass on railway track, 


2622-1. False advertising. 2664-1. Trespass on double track. 


2623. Obtaining employment by false 2664-2. Exceptions. 
letter or certificate. 2664-3. Crossing warnings. 
2624. Fraud by employment agent. 2664-4, Penalty. 
2625. Frauds on innkeeper. 2665. Trespass upon land of another 
2626. Improper use of insignia. warning. 
2627. Fraudulently presenting claim to 2666. Injury to baggage. 
public officer. 2667. Injury to other property. 
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2253 


2668. 
2669. 
2670. 
2671. 
2672. 
2673. 
2674. 


2675-1. 


2675-2. 
2675-3. 
2675-4. 
2675-5. 
2675-6. 
2675-1. 


2676. 
2677. 


2678. 
2679. 
2680. 


2681. 
2682. 


CRIMINAL LAW. 


[TirLE XIV 


CHAPTER X.—MISCELLANEOUS CRIMES. 


Drunkenness. 

Common drunkard. 

Opium joints. 

Solemnizing unlawful marriage. 

Obstructing public officer. 

Acting without lawful authority. 

Collecting for benefit without au- 
thority. 

Uniform fiag law — Definition of 
flag, ete. 

Advertising—Use of flag. 

Desecration of flag. 

Application of act. 

Penalty. 

Construction of act. 


Citation of act. 

Bribery of labor representative. 

Labor representative receiving 
bribe. 


Corrupt influencing of agent. 

Grafting bv employee. 

Use of the words “sterling silver,” 
etc. 

Use of words “coin silver,“ ete. 

Use of the word “sterling” on 
mounting. 


CHAPTER XI.—CRIMES UNDER ACTS 


2697. 
2698. 
2699. 
2700. 
2701. 


2702. 
2703. 
2704. 


2705. 
2706. 


2707. 
2708. 


2709. 


OF 1909. 
Selling cigarettes containing in- 2711. 
jurious drug—Penalty. 
Sale of any cigarettes except in 2712. 
Original package. 
Sale to minors—Civil liability to 2713. 
parents of minor. 
Same — Wrappers or substitutes — 2714. 
Persuading minor to smoke. 
Same—Penalty—Duty of prosecu- 2715. 
tors. 
Counterfeiting uncoined gold, ete. 2716. 
Robbing sluice-boxes, ete. 
Malicious disturbance of or injury pints 
to settlers on unsurveyed lands. 2718 
Injury to buildings or contents. 5 
i 2719. 
Destruction of monuments, records, 
ete. 
Penalty. * 
Posting advertisements on public 2721. 
property. 
To prevent removal of mortgaged 27213. 
property. 
CHAPTER I. 


2683. 
2684. 
2685. 
2686. 


2687. 


2688. 


2688-1. 


2689. 
2690. 
2693. 
2694. 


2695. 
2696. 


Use of the words “coin silver,” or 
mounting. 

Unlawfully marking article ‘‘made 
of gold.” 

“Marked, 
defined. 

Protecting civil public rights. 

Master of vessel bringing a for- 
eign convict. 

Vagrancy. 

False representation of physical 
defects. 

Admitting convict to saloon, and 
selling liquor to drunkard. 

Performing or selling undedicated 


stamped or branded,” 


play. 
Prohibiting drinking in publie 
conveyances. 


Common carrier not to permit 
drinking in publie conveyance. 

Selling liquors not aged. 

Mixing, distilling, selling, 
low wines or spirits. 


ete., 


2696-1. Improper conduct by judges. 
2696-2. Fraudulent use of name of secret 


societies. 


NOT REPEALED BY THE PENAL CODE 


False pretenses, 
mines. 

Altering sample or certificate of 
assay. 

Making false sample or assay of 
ore. 

Penalty for violation of last three 
sections. 

Extortion by ferryman, toll-gate 
keeper, etc. 


ete., in selling 


Mutilation of sign-boards, mile- 
posts, ete. 

Protection to mile-boards used for 
advertising. 


Fast driving over bridge. 

Unlawful use of traction engine on 
highways. 

Throwing glass or tacks in high- 
way—Penalty. 

Race-track gembling a felony — 
Penalty. 

Indecent language, practices and 
drunkenness, 


GENERAL PROVISIONS, 
§ 2253. Classification of Crimes. 


A crime is an act or omission forbidden by law and punishable 


upon conviction by death, imprisonment, fine, or other penal discipline. 
Every crime which may be punished by death or by imprisonment 
in the state penitentiary is a felony. Every crime punishable by a fine 
of not more than two hundred and fifty dollars, or by imprisonment 
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2256 


in a county jail for not more than ninety days, is a misdemeanor. Every 


other ¢rime is a gross misdemeanor. 


Cited in 56 Wash. 406; 58 Wash. 422; 
63 Wash. 298; 64 Wash. 124. 


The title to the “Penal Code,” § 2253 
et seq., an act “relating to crimes and 
punishments and the rights and custody 
of persons accused or convicted of crime,” 
is broad enough to admit of amendments 
or implied repeals of sections of the 
former laws relating to criminal pro- 
cedure: State v. George, 84 Wash. 113, 
146 Pac. 378. 

Offenses prior to the enactment of the 
new Penal Code are properly prosecuted 


[L. 09, p. 890, §1.] 


offense was committed, being expressly 
saved by the repealing clauses of the 
later enactment: State v. Morrow, 63 
Wash, 297, 115 Pac. 161, Ann. Cas. 1912D, 
570. 

Under this section, subdivision 3, evi- 
dence is admissible of a conversation had 
with accused in another state, after full 
agreement and plans for the theft had 
been made in this state: State v. Vane, 
165 Wash. 421, 178 Pac. 456. 


For text treatment of 
Law, see 8 R. O. L. 38. 


„ Criminal 


under the laws in force at the time the 


§ 2254. Persons Punishable. 


The following persons are liable to punishment: 

1. A person who commits in the state any crime, in whole or in part. 

2. A person who commits out of the state any act which, if after 
committed within it, would be larceny, and is afterward found in the 
state with any of the stolen property. 

3. A person who, being out of the state, counsels, causes, procures, 
aids, or abets another to commit a crime in this state. 

4. A person who, being out of the state, abducts or kidnaps, by 
force or fraud, any person, contrary to the laws of the place where 
the act is committed, and brings, sends or conveys such person into 
this state. 

5. A person who commits an act without the state which affects 
persons or property within the state, or the public health, morals or 
decency of the state, which, if committed within the state, would be a 
crime. [L. ’09, p. 890, § 2.] 

See, also, § 2010. 


Cited in 105 Wash. 425. 


Under this section evidence is admis- 
sible of a conversation had with accused 


in another state, after agreement for a 
theft had been made in this state: State 
v. Vane, 105 Wash. 421, 178 Pac. 456. 


§ 2255. Duress of Married Woman No Defense. 
It is no defense for a married woman charged with the commission 


of a crime, that the alleged act committed by her was committed in the 
presence of her husband. [L. 09, p. 891, §3.] 


Presumption of coercion by husband in case of commission of crime by wife. 
4 A. L. R. 271. 


§ 2256. Duress as a Defense. 

Whenever any crime, except murder, is committed or participated 
in by two or more persons, any one of whom participates only under 
compulsion by another engaged therein, who by threats creates a rea- 
sonable apprehension in the mind of such participator that in case of 
refusal he is liable to instant death or grievous bodily harm, such 
threats and apprehension constitute duress, which will excuse such 
participator from criminal prosecution. [L. ’09, p. 891, §4.] 
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Cited in 66 Wash. 541. 


Duress as an excuse for crime. 19 
L R. A. 357. 


CRIMINAL LAW. 


[TrTLe XIV 


Burden of proof of duress as defense 
to charge of crime. Ann. Cas. 
1912B, 1111. 


§ 2257. Responsibility of Children. 

Children under the age of eight years are incapable of committing 
crime. Children of eight and under twelve years of age are presumed 
to be incapable of committing crime, but this presumption may be re- 
moved by proof that they have sufficient capacity to understand the act 
or neglect, and to know that it was wrong. Whenever in legal pro- 
ceedings it becomes necessary to determine the age of a child, he may 
be produced for inspection, to enable the court or jury to determine 
the age thereby; and the court may also direct his examination by one 
or more physicians, whose opinion shall be competent evidence upon 
the question of his age. [L. 09, p. 891, §5.] 

Criminal liability of children. 36 L. B. A. 196. 


§ 2258. Intoxication No Defense. 


No act committed by a person while in a state of voluntary in- 
toxication shall be deemed less criminal by reason of his condition, but 
whenever the actual existence of any particular purpose, motive or 
intent 1s a necessary element to constitute a particular species or de- 
gree of crime, the fact of his intoxication may be taken into considera- 
tion in determining such purpose, motive or intent. [L. ’09, p. 891, 


§ 6.] 
What intoxication will excuse crime. 
36 L. R. A. 465; 19 Ann. Oas. 1169. 


§ 2260. Principal Defined. 


Voluntary intoxication as defense to 
homicide. 12 A. L. R. 861. 


Every person concerned in the commission of a felony, gross mis- 
demeanor or misdemeanor, whether he directly commits the act con- 
stituting the offense, or aids or abets in its commission, and whether 
present or absent; and every person who directly or indirectly counsels, 
encourages, hires, commands, induces or otherwise procures another 
to commit a felony, gross misdemeanor or misdemeanor, is a principal, 
and shall be proceeded against and punished as such. The fact that the 
person aided, abetted,-counseled, encouraged, hired, commanded, induced 
or procured, could not or did not entertain a criminal intent, shall not 


be a defense to any person aiding, 
hiring, commanding, inducing or procuring him. 


See, also, § 2008. 


Cited in 66 Wash. 468; 80 Wash. 100; 
82 Wash. 673, 674; 94 Wash. 216; 97 Wash. 
245; 105 Wash. 422, 424. 

This section has no application to the 
. offense of receiving deposits in a bank 
knowing it to be insolvent; inasmuch as 
by section 2640, the offense is confined to 
a class within the bank, and the act has 
its own aider and abetter clause, also 
eonfined to the same class, indicating an 
intention not to include anyone without 
the class who should aid or abet the 
criminal act; hence an outsider having no 
connection with the insolvent bank cannot 


abetting, counseling, encouraging, 
[L. 09, p. 892, § 8] 


be prosecuted as aiding and abetting 
some officer or employee of the bank in 
receiving deposits knowing the bank to 
be insolvent: State v. Furth, 82 Wash. 
665, 144 Pae. 907. 

It is error to instruct that one jointly 
informed against for grand larceny may 
be convicted if the property wa3 taken by 
his codefendants with his aid “or assent,” 
in view of this section; since mere assent 
to an act is a mental attitude and does 
not imply a contribution or expressed 
concurrence: State v. Peasley, 80 Wash. 
99, 141 Pac. 316. 
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§ 2261. Accessory Defined. 


Every person not standing in the relation of husband or wife, 
brother or sister, parent ‘or grandparent, child or grandchild, to the 
offender, who after the commission of a felony shall harbor, conceal 
or aid such offender with intent that he may avoid or escape from 
arrest, trial, conviction or punishment, having knowledge that such 
offender has committed a felony or 1s liable to arrest, is an n.. 
to the felony. [L. 09, p. 892, § 9.] 


Criminal responsibility of one co- incapable of committing personally, 
operating in offense which he is 5 A. L. R. 782. 


§ 2262. Trial and Punishment of Accessories. 


Every accessory to a felony may be indicted, tried and convicted 
either in the county where he became an accessory, or where the prin- 
cipal felony was committed; and whether the principal offender has or 
has not been convicted, or is or is not amenable to justice, or has been 
pardoned or otherwise discharged after conviction; and, except where 
a different punishment is specially provided by law, such accessory 
shall be punished by imprisonment in the state penitentiary for not 
more than five years, or by a fine of not more than one thousand dollars, 
or by both. [L. 09, p. 892, §10.] 

See, also, supra, §§ 2009, 2010. 
Cited in 94 Wash. 216. 


§ 2263. Conviction of Lesser Crime. 


Upon the trial of an indictment or information, the defendant may 
be convicted of the crime charged therein, or of a lesser degree of the 
same crime, or of an attempt to commit the crime so charged, or of 
any attempt to commit a lesser degree øf the same crime. Whenever the 
jury shall find a verdict of guilty against a person so charged, they 
shall in their verdict specify the degree or attempt of which the ac- 
cused is guilty. [L. 09, p. 893, §11.] 

See, also, supra, § 2167. 
Cited in 76 Wash. 587; 109 Wash. 29. convicted of an attempt to commit the 


Under this section, one informed against Offense: State v. Peterson, 109 Wash, 25, 
for larceny by false pretenses may be 186 Pac. 264. 


§ 2264. Attempts, How Punished. 


An act done with intent to commit a crime, and tending but failing 
to accomplish it, is an attempt to commit that crime; and every per- 
son who attempts to commit a crime, unless otherwise prescribed by 
statute. shall be punished as follows: 

(1) If the crime attempted is punishable by death or life imprisonment, 
the person convicted of the attempt shall be punished by imprisonment 
in the state penitentiary for not more than twenty years. 

(2) In every other case he shall be punished by imprisonment in 
such manner as may be prescribed for the commission of the completed 
offense, for not more than half the longest term, or by a fine of not 
more than half the largest sum, prescribed upon conviction for the 
commission of the offense attempted, or by both such fine and im- 
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prisonment; but nothing herein shall protect a person who, in an un- 
successful attempt to commit one crime, does commit another and 
different one, from the punishment prescribed for the crime actually 
committed; and a person may be convicted of an attempt to commit a 
crime, although it appears on the trial that the crime was consummated, 
unless the court in its discretion shall discharge the jury and direct the 


defendant to be tried for the crime itself. 


[L. 09, p. 893, § 12.] 


See infra, § 2361, attempt to suborn perjury. 
See infra, § 2577, attempt to commit arson. 
See infra, § 2651, attempt to commit train robbery, 


Cited in 69 Wash. 591; 79 Wash. 264; 
88 Wash. 162. 


The fact that no penalty has been fixed 
by statute for the crime of sodomy does 
not prevent a prosecution for an attempt 
to commit the crime: State v. Place, 5 
Wash, 773, 32 Pac. 736. 

Provision3 for the punishment of at- 
tempts to commit crime are not rendered 
inapplicable to a prosecution for sodomy 
by the fact that another section pre- 


scribes punishment for assaults with in- 
tent to commit sodomy and certain other 
crimes, which defines a substantive of- 
fense, with the punishment therefor 
entirely distinct from that of an attempt 
to commit a crime: State v. Romans, 21 
Wash, 284, 57 Pac. 819. 


Nature and Extent of Punishment: 
State v. Berzaman, 10 Wash. 277, 38 Pac. 
1037. 


§ 2265. Punishment of Felony When not Fixed by Statute. 


Every person convicted of a felony for which no punishment is 
specially prescribed by any statutory provision in force at the time of 
conviction and sentence, shall be punished by imprisonment in the 
state penitentiary for not more than ten years, or by a fine of not 


more than five thousand dollars, or by both. 


Cited in 111 Wash. 540. 


This section renders enforceable the 
section defining a jointist as a felony 


[L. ’09, p. 894, S 13.) 


without specifying the place of imprison- 
ment: State v. Burgess, 111 Wash. 537, 
191 Pac. 635. 


§ 2266. Punishment of Misdemeanor When not Fixed by Statute. 
Every person convicted of a misdemeanor for which no punishment 
is prescribed by any statute in force at the time of conviction and 
sentence, shall be punished by imprisonment in the county jail for 
not more than ninety days, or by a fine of not more than two hun- 


dred and fifty dollars. 


[L. ’09, p. 894, §14.] 
Cited in 62 Wash. 246; 78 Wash. 588, 


§ 2267. Punishment of Gross Misdemeanor When not Fixed by Statute. 


Every person convicted of a gross misdemeanor for which no pun- 
ishment is prescribed in any statute in force at the time of conviction 
and sentence, shall be punished by imprisonment in the county jail for 
not more than one year, or by a fine of not more than one thousand 


dollars, or by both. 


[L. 09, p. 894, 8 15.] 


Cited in 72 Wash. 655; 74 Wash. 249;80 Wash. 94; 101 Wash. 154, 


§ 2268. Nonfeasance in Office. 


Whenever any duty is enjoined by law upon any public officer or 
other person holding any public trust or employment, their willful 
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neglect to perform such duty, except where otherwise specially provided 
for. shall be a misdemeanor. [L. 09, p. 894, §16.] 


Cited in 82 Wash. 535. 


§ 2269. Prohibited Acts. 


Whenever the performance of any act is prohibited by any statute, 
and no penalty for the violation of such statute is imposed, the com- 
mitting of such act shall be a misdemeanor. [L. 09, p. 894, §17.] 


§ 2270. Acts Punishable Elsewhere. 


An act or omission punishable as a crime in this state is not less 
so because it is also punishable under the laws of another state, gov- 
ernment or country, unless the contrary is expressely declared in the 
law relating thereto. [L. 09, p. 894, § 18.) 


§ 2271. Foreign Conviction or Acquittal. 

Whenever, upon the trial of any person for a crime, it appears that 
the offense was committed in another state or country, under such 
circumstances that the courts of this state had jurisdiction thereof, and 
that the defendant has already been acquitted or convicted upon the 
merits, upon a criminal prosecution under the laws of such state or 
country, founded upon the act or omission with respect to which he is 
upon trial, such former acquittal or conviction is a sufficient defense. 
[L. 709, p. 895, §19.] 


§ 2272. Conviction or Acquittal in Other County. 


Whenever, upon the trial of any person for a crime, it shall appear 
that the defendant has already been acquitted or convicted upon the 
merits, of the same crime, in a court having jurisdiction of such offense 
in another county of this state, such former acquittal or conviction is 
a sufficient defense. [L. 09, p. 895, § 20.] 


See, also, supra, § 2113; infra, § 2316. 


§ 2273. Punishment for Contempt. 


A criminal act which at the same time constitutes contempt of 
court, and has been punished as such, may also be punished as a crime, 
but in such case the punishment for contempt may be considered in 
mitigation. [L. 09, p. 895, § 21.] 


See, also, Contempts.“ 


§ 2274. Sending Letter, When Complete. 

Whenever any statute makes the sending of a letter criminal, the 
offense shall be deemed complete from the time it is deposited in any 
postoffice or other place, or delivered to any person, with intent that 
it shal] be forwarded; and the sender may be proceeded against in the 
county wherein it was so deposited or delivered, or in which it was 
received by the person to whom it was addressed. [L. 09, p. 895, 


§ 22.] 
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§ 2275. Omission, When not Punishable. 

No person shall be punished for an omission to perform an act 
when such act has been performed by another acting in his behalf, 
and competent to perform it. [L. ’09, p. 895, § 23.] 


§ 2276. Commitment to Washington State Training School. 

Whenever any boy between the ages of eight and sixteen years. or 
any girl between the ages of eight and eighteen years, shall be found 
guilty of any crime, except murder or manslaughter, the court may, 
in its discretion, order such person committed to the Washington state 
training school to remain, in case of a boy, until he shall arrive at the 
age of eighteen years and, in case of a girl, until she shall arrive at the 
age of nineteen years, unless sooner paroled or legally discharged. 


L. »09, p. 896, § 24.] 


See supra, § 1980, commitment of juvenile offenders to training school. 
See supra, § 1986, commitment and effect of discharge. 

See infra, § 10319, incorrigible truants, when to be committed. 

See infra, § 4636, commitments to state school for girls. 


§ 2277. Commitment to Washington State Reformatory. 

Whenever any male person, between the ages of sixteen and thirty 
years, never before convicted in this state or elsewhere of any crime 
which under the laws of this state would amount to a felony, shall be 
convicted of any felony except murder, arson in the first degree, or 
robbery, the court may, in its discretion order such person to be com- 
mitted to and confined in the Washington state reformatory. [L. 09. 
p. 896, § 25. ] 

Compare supra, §§ 2194, 2195, and infra, § 10288, commitment to state reformatory. 
Cited in 75 Wash. 203. persons between the ages of sixteen and 


This section supersedes section 10288, thirty: Fellissier v. Reed, 75 Wash. 201, 
wherein no discretion is given to the 134 Pac. 813. 
court to sentence to the penitentiary male 


§ 2278. Transfer of Prisoners. 

Whenever in their judgment, the welfare of any prisoner or prison- 
ers confined in any penal institution shall require that any prisoner 
be removed from one institution to another, the board having control 
of such institution shall have authority to order such removal. [L. 00, 
p. 986, § 26.] y 


See infra, § 2284, transfer of insane prisoners. 
See infra, §§ 10238 and 10920, transportation of convicts and insane, 


Cited in 75 Wash. 203. 


§ 2279. Employment of Prisoners. | 

The sheriff of each county shall employ all male persons sentenced 
to imprisonment in the county jail thereof in such manner and at such 
places within the county as may be directed by the board of county 
commissioners of such county. [L. 09, p. 896, § 27.] 


See supra, 58 1933, 2209, fines, how worked out. 
See infra, §§ 10189, 10190, prisoners sentenced to labor when. 
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§ 2280. Suspending Sentences. 


Whenever any person never before convicted of a felony or gross 
misdemeanor shall be convicted of any crime except murder, burglary 
in the first degree, arson in the first degree, robbery, carnal knowledge 
of a female child under the age of ten years, or rape, the court may 
in its discretion, at the time of imposing sentence upon such person, 
direct that such sentence be stayed and suspended until otherwise 
ordered by such court, and that the sentenced person be placed under 
the charge of a parole or peace officer during the term of such suspension, 
upon such terms as the court may determine. In no case shall a sentence 
be suspended under the provisions of this section unless the prisoner if 
sentenced to confinement in a penal institution be placed under the 
charge of a parole officer, who is a duly appointed and acting officer 
of the institution to which the person is sentenced. [L. 21, p. 204, § 1; 
L. 09, p. 896, § 28.] 

Cited in 65 Wash. 289; 102 Wash. 602. 


Suspension of Sentence: See Reming- 
ton’s Digest, Crim. Law, § 370; State v. 
Mallaban, 65 Wash. 287, 118 Pac. 42; 
State ex rel. Lundin v. Superior Court, 
102 Wash. 600, 174 Pac. 473. 


§ 2281. Indeterminate Sentences, 


Whenever any person shall be convicted of any felony for which no 
fixed period of confinement is imposed by law, the court shall, in ad- 
dition to any fine or forfeiture which he may impose, direct that such 
person be confined in the state penitentiary, or in the Washington state 
reformatory, as the case may be, for a term not less than the minimum 
nor greater than the maximum term of imprisonment prescribed by law 
for the offense of which such person shall be convicted; and where no 
minimum term of imprisonment is prescribed by law, the court shall 
fix the same in his discretion at not less than six months nor more 
than five years; and where no maximum term of imprisonment is pre- 
scribed by law, the court shall fix such maximum term of imprisonment. 
[L. 09, p. 897, 8 29.] 


See supra, § 2195, indeterminate sentence to reformatory not repealed. 


Power of court to suspend sentence 
Or stay execution of sentence. 8 
Ann. Cas. 356; 14 Ann. Cas. 722; 
Ann. Oas. 1912B, 1192; 33 L. B. A. 
(N. 8.) 112; 39 L. R. A. (N. 8.) 
242; L. B. A. 1915C, 1169; L. R. A. 
1918C, 551. 


Cited in 71 Wash. 184; 75 Wash. 287, 
288: 98 Wash. 87. 

PUNISHMENT AND 
OF CRIME: See Remington's 
Crim. Law, §§ 458—464. 

§ 458. Extent of Punishment in Gen- 
eral: State v. Berzaman, 10 Wash. 277, 
38 Pac. 1037; Blystone, In re, 75 Wash. 
286, 134 Pac. 827; Pellissier v. Reed, 
75 Wash, 201, 134 Pac. 813; State v. 
Deer, 80 Wash. 92, 141 Pac. 321; State 
v. Johnson, 80 Wash. 522, 141 Pac. 1040. 

Under this section the court may fix a 
minimum term of fifteen years for forgery 
in the first degree, under section 2583 
infra, providing a maximum term of 
twenty years without fixing any minimum 
term: Blystone, In re, 75 Wash. 286, 134 
Pac. 827. 


PREVENTION 
Digest, 


§ 461. Cruel or Unusual Punishment: 
State v. Berzaman, 10 Wash. 277, 38 
Pac. 1037; State v. Bliss, £7 Wash. 463, 
68 Pac. 87; State v. Burton, 27 Wash. 
528, 67 Pac. 1097; State v. Newton, 29 
Wash. 373, 70 Pac. 31; State v. Fenton, 
30 Wash. 325, 70 Pac. 741; State v. Ryan, 
34 Wash. 597, 76 Pac. 90; State v. Pat- 
chen, 37 Wash. 24, 79 Pac. 479; Brown, 
In re, 39 Wash. 160, 81 Pac. 552, 109 Am. 
St. Rep. 868, 4 Ann. Cas. 488, 1 L. R. A. 
(N. S.) 540; State v. Douglass, 66 Wash. 
71, 118 Pac. 915; State v. Feilen, 70 
Wash. 65, 126 Pac. 75, Ann. Cas. 1914B, 
512, 41 L. R. A. (N. S.) 418. 

See, also, State v. Hessel, 112 Wash. 53, 
191 Pac. 637. 


§ 462. Excessive Fines: Foster v. Ter- 
ritory, 1 Wash. 411, 25 Pac. 459. 
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§ 463. Imprisonment in Addition to Indeterminate Sentence: See Rem- 
Fine: State v. Dunlap, 25 Wash. 292, 65 ington’s Digest, Crim. Law, § 371-1; State 
Pac, 544; State v. Hatupin, 99 Wash. 468, v. Mallahan, 65 Wash. 287, 118 Pac. 42; 
169 Pac. 966. State v. Andrews, 71 Wash. 181, 127 


§ 464. Term of Imprisonment: Bojar, Pac. 1102; State v. Clark, 98 Wash. 81, 
In re, 7 Wash. 355, 35 Pac. 71; State v. 167 Pac. 84. 
Kenney, 83 Wash. 441, 145 Pac. 450. 


§ 2282. The Board Having Control to Determine Period of Imprisonment. 

The state board of control, acting in conjunction with the warden 
of the state penitentiary, or the board of managers of the Washington 
state reformatory, acting in conjunction with the superintendent oï 
such reformatory, as the case may be, may at any time after the ex- 
piration of the minimum term of imprisonment for which such prisoner 
was committed thereto, direct that any prisoner confined in such ip- 
stitution shall be released on parole upon such terms and conditions 
as in their judgment they may prescribe in each case. [L. 09, p. 897, 
$ 30. | 


See supra, § 2223, pardons by governor. 

See infra, § 10240, record of credits. 

See infra, §§ 10247, 10291, paroles by governor, 

See infra, §§ 10249, 10292, recommitment for violating paroles, 


Cited in 75 Wash. 205. 


§ 2284. Removal of Insane Convict. 


Whenever in the judgment of the state board of control the wel- 
fare of any person confined in any penal institution, or in any institution 
for the care of the insane, shall require that he be removed for treatment 
or confinement to another institution fer the care of the insane, or to the 
insane ward of the state penitentiary, they shall be authorized to order 
such removal, but whenever a change is made in the location of anv such 
inmate, a record open to the public shall be made and the relatives of such 
inmate shall be notified of the change. [L. 09, p. 898, § 32.] 


§ 2285. Imprisonment on Two or More Convictions. 


Whenever a person shall be convicted of two or more offenses be- 
fore sentence has been pronounced for either, the imprisonment to which 
he is sentenced upon the second or other subsequent conviction shal! 
commence at the termination of the first or other prior term or terms 
of imprisonment to which he is sentenced; and whenever a person while 
under sentence of felony shall commit another felony and be sentenced 
to another term of imprisonment, such latter term shall not begin unti! 
the expiration of all prior terms. [L. 09, p. 898, § 33.] 


§ 2986. Habitual Criminals. 


Every person convicted in this state of any crime of which fraud 
or intent to defraud is an element, or of petit larceny, or of any felony. 
who shall previously have been convicted, whether in this state 
or elsewhere, of any crime which under the laws of this state would 
amount to a felony, or who shall previously have been twice convicted. 
whether in this state or elsewhere, of petit larceny, or of any mis- 
demeanor or gross misdemeanor of which fraud or intent to defraud 
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is an element, shall be adjudged to be an habitual criminal and shall be 
punished by imprisonment in the state penitentiary for not less than 
ten years. 

Every person convicted in this state of any crime of which fraud 
or intent to defraud is an element, or of petit larceny, or of any felony, 
who shall previously have been twice convicted, whether in this state 
or elsewhere, of any crime which under the laws of this state would 
amount to a felony, or who shall previously have been four times con- 
victed, whether in this state or elsewhere, of petit larceny, or of any 
misdemeanor or gross misdemeanor of which fraud or intent to defraud 
is an element, shall be punished by imprisonment in the state pen- 


itentiary for life. 


[L. 09, p. 899, 8 34.] 


This section repeals Rem. & Bal. Code, 58 2177, 2178. 


Cited in 65 Wash. 489; 84 Wash. 162; 
87 Wash. 614, 615, 616; 94 Wash. 164. 


Punishment of Second or Subsequent 
Offenses: See Remington’s Digest, Crim. 
Law, § 460; State v. Bush, 41 Wash. 13, 
82 Pac. 1024; State v. Le Pitre, 54 
Wash. 166, 103 Pac. 27, 18 Ann. Cas. 922; 
State v. Miller, 78 Wash. 268, 138 Pac. 
896: State v. Rowan, 84 Wash. 158, 146 
Pac. 374; State v. Driscoll, 86 Wash. 245, 
150 Pac. 2; State v. Cotz, 94 Wash. 163, 
161 Pac. 1191. 


See, also, State v. Dericho, 197 Wash. 
468, 182 Pac. 597; State v. Dale, 110 
Wash. 181, 188 Pac. 473. 


Notwithstanding Rem. & Bal. Code, 
§ 2178, requiring one accused of being 
an habitual criminal to be tried within 
five days after conviction of an offense, 
this section, covering the same subject 


§ 2287. Prevention of Procreation. 


and making no such provision, is an in- 
dependent act; and one charged as an 
habitual criminal under this section need 
not be tried in five days: State v. Alex- 
ander, 65 Wash. 488, 118 Pac. 645. 


Rem. & Bal. Code, section 2177, re- 
quiring that an information against an 
habitual criminal must set forth the fact, 
time and place of the former convictions, 
was repealed by this section, a later 
enactment covering the whole subject 
matter: State v. Gustafson, 87 Wash. 
613, 152 Pac. 335; State v. Cotz, 94 
Wash. 163, 161 Pac. 1191. 


Validity and construction of statute 
enhancing penalty when = crime 
committed by habitual criminals or 
prior offenders. 18 Ann. Cas, 923; 
19 Ann. Cas. 732; 34 L. R. A. 398; 
24 L. R. A. (N. S.) 432; 48 L. R. 
A. (N. 8.) 204. 


Whenever any person shall be adjudged guilty of carnal abuse 
of a female person under the age of ten years, or of rape, or shall be 
adjudged to be an habitual criminal, the court mav, in addition to such 
other punishment or confinement as may be imposed, direct an opera- 
tion to be performed upon such person, for the prevention of pro- 


creation. [L. 09, p. 899, § 35.] 


Cited in 70 Wash. 67. 


The operation of vasectomy for the 
prevention of procreation, authorized by 
this section, cannot be judicially deter- 
mined to be cruel punishment, where the 
sentence required it to be carcfully and 
skillfully performed and there was no 
showing that it was attended with any 


marked degree of physical torture, suffer- 
ing or pain: State v. Feiler, 70 Wash. 
65, 126 Pac. 75, Ann. Cas. 1914B, 512, 
41 L. R. A. (N. S.) 418. 
Constitutionality of asexualization or 
sterilization statutes. Ann. Cas. 
1914B, 515; 41 L. R. A. (N. 8.) 
419; L. R. A. 1918 D, 236. 


§ 2288. Convicts Protected Forfeitures Abolished. 

Every person sentenced to imprisonment in any penal institution 
shall be under the protection of the law, and any unauthorized injury 
to his person shall be punished in the same manner as if he were not 


so convicted or sentenced. A 


eonviction 


of erime shall not work a 


forfeiture of any property, real or personal, or of any right or in- 
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All forfeitures in the nature of deodands, or in case 
IL. 09. 


terest therein. 
of suicide or where a person flees from justice, are abolished. 
p. 899, 8 36.) 


§ 2289. Conviction of Public Officer Forfeits Office. 


The conviction of a public officer of any felony or malfeasance in 
office shall entail, in addition to such other penalty as may be imposed, the 
forfeiture of his office, and shall disqualify him from ever afterward 
holding any public office in this state. [L. 09, p. 900, § 37.] 


§ 2280. Convict as Witness. 


Every person convicted of a crime shall be a competent witness 
In any civil or criminal proceeding, but his conviction may be proved for 
the purpose of affecting the weight of his testimony, either by the record 
thereof, or a copy of such record duly authenticated by the legal cus 
todian thereof, or by other competent evidence, or by his cross-examina- 
tion, upon which he shall answer any proper question relevant to that 
inquiry, and the party cross-examining shall not be concluded by his 
answer thereto. [L. ’09, p. 900, § 38.] 


Cited in 64 Wash. 124; 66 Wash. 630; 
68 Wash. 567; 93 Wash. 108, 159. 


The title, An act relating to crimes 
and punishments and the rights and 
custody of persons accused or convicted 
of crime and repealing certain acts,” is 
broad enough to include this section: 
State v. Blaine, 64 Wash. 122, 116 Pac. 
660. 

Competency of Convict as Witness: See 
Remington's Digest, Witn., § 14; State v. 
Harris, 22 Wash. 57, 60 Pac. 58; State 
v. Pearson, 37 Wash. 405, 79 Pac. 955; 
State v. Moser, 94 Wash. 465, 162 Pac. 
582. 

Under this section, it is competent to 
show on eross- examination that a wit- 
ness for the accused had been convicted 
of disorderly conduct, as affecting her 
credibility: State v. Stone, 66 Wash. 625, 
120 Pac. 76. 


§ 2291. 


Upon eross- examination of the accused. 
it may, under this section, be shown 
that he has previously been convicted 
of a crime, whether a felony or a mis 
demeanor: State v. Overland, 68 Wash. 
566, 123 Pac. 1011. 


It is not a violation of the constitu- 
tional guaranty of a fair trial that the 
court compelled the accused on cross 
examination to testify to a former con- 
viction, under this section, where the Jury 
were instructed that evidence of a former 
conviction could be considered only fe! 
the purpose of determining the weight to 
be given to his testimony: State v. Blaine, 
64 Wash, 122, 116 Pac. 660. 


An assault and battery, even if made 
punishable by a municipal ordinance as 
a misdemeanor, being malum in se, is 3 
“crime,” within this section: Marshall v. 
Dunn, 93 Wash. 156, 160 Pac. 298. 


Incriminating Testimony not to be Used. 


In every case where it is provided in this act that a witness shall 
not be excused from giving testimony tending to criminate himself, no 


person 


shall be excused from testifying or producing any papers or 


documents on the ground that his testimony may tend to criminate or 
subject him to a penalty or forfeiture; but he shall not be prosecuted 
or subjected to a penalty or forfeiture for or on account of any action. 
matter or thing concerning which he shall so testify, except for perjury 


or offering false evidence committed in such testimony. 


§ 39.1 
See, also, §§ 2149, 2150. 


[L. 09, p. 900, 


See infra, § 2330, in bribery and corruption. 
See infra, § 2451, in abortion and selling drugs. 
See infra, § 2480, in gambling and swindling. 


See infra, § 2568, in criminal anarchy. 
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Whenever an intent to defraud shall be made an element of an 
offense, it shall be sufficient if an intent appears to defraud any person, 


association or body politic or corporate whatsoever. 


Cited in 102 Wash. 565. 


§ 2294. 


[L. 09, p. 900, § 40.] 


Application to Prior Offenses. 


Nothing contained in any provisions of this act shall apply to an 


offense committed or act done at any time before the day when this 
act shall take effect. Such an offense shall be punished according to, 
and such act shall be governed by, the provisions of law existing when 
it is done or committed, in the same manner as if this act had not been 
passed. [L. 09, p. 901, § 42.] 


See, supra, $§ 2006, 2221, saving clauses, 


Cited in 58 Wash. 422; 59 Wash. 309. 


The saving clause in this section of 
the Penal Code i3 sufficient to continue 
in force the penal provisicns 1epealed by 
the act until the date when the new act 
went into effect: State v. Newcomb, 58 
Wash. 414, 109 Pac. 355; State v. Ware, 


enzy, 59 Wash. 308, 109 Pac. 1064, Ann.. 
Cas. 1912B, 153. 

Under the general savings clause in 
the former law of 1901 and in this sec- 
tion, it is not essential to a prosecution 


.for such prior offense that it was pend- 


ing when the penal code of 1909 took 


effect: State v. Lorenzy, 59 Wash. 308, 


58 Wash. 526, 109 Pac. 359; State v. Lor- 109 Pac. 1064, Ann. Cas. 1912B, 153. 


§ 2295. Application to Existing Civil Rights. 

Nothing in this act shall be deemed to affect any civil right or remedy 
existing at the time when it shall take effect, by virtue of the common 
law. or of the provision of any statute. [L. 09, p. 901, § 43.] 


§ 2296. Civil Remedies Preserved. 


The omission to specify or affirm in this act any liability to any dam- 
ages, penalty, forfeiture or other remedy, imposed by law, and allowed to 
be recovered or enforced in any civil action or proceeding, for any act or 
omission declared punishable herein, shall not affect any right to recover 
or enforce the same. [L. ’09, p. 901, § 44.] 


§ 2297. Proceedings to Impeach, etc., Preserved. 


The omission to specify or affirm in this act any ground of forfeiture 
of a public office or other trust or special authority conferred by law, 
or any power conferred by law to impeach, remove, depose or suspend 
any public officer or other person holding any trust, appointment or 
other special authority conferred by law, shall not affect such forfeiture 
or power, or any proceeding authorized by law to carry into effect such 
impeachment, removal, deposition or suspension. [L. ’09, p. 901, § 45.) 


§ 2288. Rule of Construction. 
Every provision of this act shall be construed according to the fair 
import of its terms. [L. 09, p. 902, § 46.] 


§ 2299. Common Law to Supplement Statute. 


The provisions of the common law relating to the commission of erime 


and the punishment thereof, in so far as not inconsistent with the in- 
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stitutions and statutes of this state, shall supplement all penal statutes 
of this state and all persons offending against the same shall be tried in 


the superior courts of this state. 


Cited in 82 Wash. 534. 


Application and Operation of Common 
Law—Adoption and Abrogation: See 
Remington’s Digest, Crim. Law, § 1; Brad- 
shaw v. Territory, 3 W. T. 265, 14 Pac. 
594; State v. Womack, 4 Wash. 19, 29 
Pac. 939. 

Though the crime against nature is 
punishable es a felony at common law, 


[L. 09, p. 902, § 47.] 


and all common-law crimes are indictable 
under Code of 1881, section 782, it is 
not so punishable in this state, because 
no penalty has been fixed by statute: 
State v. Place, 5 Wash. 773, 32 Pac. 736. 


Adoption of common lew in relation 
of crimes. Ann. Oas. 1913E, 1249; 
Ann. Cas. 1918A, 990; 22 L. R A. 
501. 


§ 2300. To be Construed as Continuation of Former Acts. 


The provisions of this act, in so far as they are substantially the same 
as existing statutes, shall be construed as continuations thereof and not 


as new enactments. 
Cited in 86 Wash. 463. 


§ 2301. Act as Measure of Law. 


[L. 09, p. 902, § 48.] 


No statute, law or rule is continued in force because it is consistent 
with the provisions of this act on the same subject; but in all cases pro- 
vided for by this act, all statutes, laws and rules heretofore in force in 
this state, whether consistent or not with the provisions of this act, unless 
expressly continued in force by it, are repealed and abrogated. IL. 09. 


p: 902, 8 49.] ` 
Cited in 86 Wash. 463. 


§ 2302. Repeal Does not Revive Former Law. 


The repeal or abrogation by this act of any existing law shall not 
revive any former law heretofore repealed, nor affect any right already 
existing or accrued or any action or proceeding already taken, except 
as in this act provided; nor does it repeal any private statute or statutes 


affecting civil rights or liabilities not expressly repealed. 


§ 50.] 


The repeal of a law after conviction 
arrests judgment, and works a reversal 
on a pending writ of error: Corbett v. 
Territory, 1 W. T. 431. 


When a statute requiring an indict- 
ment ig repealed, an information will not 
lie for an offense committed before the 
repeal: McCarty v. State, 1 Wash, 377, 
25 Pac. 299, 22 Am. St. Rep. 152. 


§ 2303. Definition of Terms. 


[L. ’09, p. 902, 


The repeal of Penal Code, section 192, 
by the laws of 1895, page 371, without 
any saving clause as to prior offenses, 


or pending cases, operated as a bar to the 


prosecution of parties, charged with 
adultery committed prior to the passage 
of the act of 1895: State v. Oliver, 12 
Wash. 547, 41 Pac, 895. 


In construing the provisions of this act, save when otherwise plainly 
declared or clearly apparent from the context, the following rules shall be 


observed: 


(1.) Each of the words “‘neglect,’’ ‘‘negligence,’’ ‘‘negligent,’’ and 
“negligently” shall import a want of such attention to the nature or 
probable consequences of an act or omission as an ordinarily prudent map 


usually exercises in his own business. 
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(2.) Each of the words ‘‘corrupt’’ and “‘corruptly”’ shall import a 
wrongful desire to acquire or cause some pecuniary or other advantage 
to himself or another, by the person to whom applicable. 

(3.) ‘‘Malice’’ and ‘‘maliciously’’ shall import an evil intent, wish or 
design to vex, annoy or injure another person. Malice may be inferred 
from an act done in willful disregard of the rights of another, or an act 
wrongfully done without just cause or excuse, or an act or omission of 
duty betraying a willful disregard of social duty. 

(4.) The word ‘‘knowingly’’ imports a knowledge that the facts exist 
which constitute the act or omission of a crime, and does not require 
knowledge of its unlawfulness; knowledge of any particular fact may be 
inferred from the knowledge of such other facts as should put an ordi- 
narily prudent man upon inquiry. 

(5.) Whenever an intent to defraud constitutes a part of a crime, it is 
not necessary to aver or prove an intent to defraud any particular person. 

(6.) The word ‘‘boat’’ shall include ships, steamers and other structures 
adapted to navigation or movement from place to place by water. 

(7.) The word “‘signature’’ shall include any memorandum, mark, or 
sign made with intent to authenticate any instrument or writing, or the 
subscription of any person thereto. 

(8.) The word ‘‘writing’’ shall include printing. 

(9.) The word ‘‘property’’ shall include both real and personal prop- 
erty. 

(10.) The term ‘‘real property’’ shall include every estate, interest and 
right in lands, tenements and hereditaments, corporeal or incorporeal. 

(11.) The term personal property’’ shall include dogs and all domestic 
animals and birds, water, gas and electricity, all kinds or descriptions of 
money, chattels and effects, all instruments or writings completed and 
ready to be delivered or issued by the maker, whether actually delivered 
or issued or not, by which any claim, privilege, right, obligation or 
authority, or any right or title to property real or personal, is, or purports 
to be, or upon the happening of some future event may be evidenced, 
created, acknowledged, transferred, increased, diminished, encumbered, 
defeated, discharged or affected, and every right and interest therein. 

(12.) The word ‘‘bond’’ shall include an undertaking. 

(13.) Words in the present tense shall include the future tense; and in 
the masculine shall include the feminine and neuter genders; and in the 
singular shall include the plural; and in the plural shall include the sin- 
gular. 

(14.) The word ‘‘person” shall include a corporation or joint stock 
association; and whenever it is used to designate a party whose property 
may be the subject of the offense, it shall also include the state, or any 
other state, government or country which may lawfully own property 
within this state. 

(15.) The term ‘‘judge’’ shall include every judicial officer authorized, 
alone or with others, to hold or preside over a court of record. 

(16.) Any person shall be deemed an owner“ of any property who 
has a general or special property in the whole or any part thereof, or 
lawful possession thereof, either actual or constructive. 
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(17.) The words ‘‘dwelling-house’’ shall include every building or struc- 
ture which shall have been usually occupied by a person lodging therein 
at night, and whenever it shall be so constructed as to consist of two or 
more parts or rooms occupied or intended to be occupied, whether per- 
manently or temporarily, by different tenants separately by usually lodging 
therein at night, or for any other separate purpose, each part shall be 
deemed a separate dwelling-house of the tenant occupying the same. 

(18.) The word ‘‘building’’ shall include every house, shed, boat, water 
crait, railway car, tent or booth, whether completed or not, suitable for 
affording shelter for any human being, or as a place where any property is 
or shall be kept for use, sale or deposit. 

(19.) The word night-time shall include the period between sunset 
and sunrise; the word ‘‘daytime’’ the period between sunrise and sunset. 

(20.) The word ‘‘break’’ when used in connection with the erime of 
burglary, shall include : 

(a) Breaking or violently detaching any part, internal or external, of 
a building; 

(b) Opening, for the purpose of entering therein, any outer door of a 
building or of any room, apartment or set of apartments therein separately 
used and occupied, or any window, shutter, scuttle or other thing used 
for covering any opening thereto or therein, or which gives passage. from 
one part thereof to another; 

(c) Obtaining entrance into such building or apartment by any threat 
or artifice, used for that purpose, or by collusion with any person therein: 

(d) Entering such building, room or apartment by or through any 
pipe, chimney or other opening, or by excavating or digging through or 
under a building or the walls or foundation thereof. 

(21.) The word enter,“ when constituting an element or part of a 
crime, shall include the entrance of the offender, or the insertion of any part 
of his body, or of any instrument or weapon held in his hand and used 
or intended to be used to threaten or intimidate a person, or to detach 
or remove property. 

(22.) The term ‘‘railway’’ or ‘‘railroad’’ shall include all railways, 
railroads and street railways, whether operated by steam, electricity or any 
other motive power. 

(23.) The words ‘‘indicted’’ and ‘‘indictment’’ shall include informed 
against’’ and ‘‘information’’; and the words ‘‘informed against” and 
‘‘information’’ shall include the words ‘‘indicted’’ and ‘‘indictment.”’ 

(24.) The words ‘‘officer’’ and ‘‘public officer’ shall include all as- 
sistants, deputies, clerks and employees of any public officer and all per- 
sons exercising or assuming to exercise any of the powers or functions 
of a public officer. 

(25.) The word ‘‘juror” shall include a talesman, and extend to jurors 
in all courts, whether of record or not. 

(26.) The word ‘‘prisoner’’ shall include any person held in custody 
under process of law, or under lawful arrest. 

(27.) The word ‘‘prison’’ shall mean any place designated by law for 
the keeping of persons held in custody under process of law, or under 
lawful arrest. [L. 09, p. 902, § 51.] 
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Cited in 62 Wash. 586; 67 Wash. 89; Pac. 439; Prentiss v. Bogart, 84 Wash. 
76 Wash. 471; 82 Wash. 540; 84 Wash. 481, 147 Pac. 39. 
484; 109 Wash. 496. In a prosecution of a bank officer for 

„Property,“ within this section: State the embezzlement of a special deposit, 
v. Klinkenberg, 76 Wash. 466, 136 Pae. it is proper to instruct that upon either 
692, Ann. Cas. 1915D, 468, 49 L. R. A. a general or special deposit the money 
(N. S.) 965; State v. Barr, 67 Wash. becomes the property of the bank; 
87, 120 Pac. 509. especially in view of this section: State 

“Owner” of property, within this see- V. Morris, 109 Wash. 490, 187 Pac. 350. 


tion: State v. Ray, 62 Wash. 582, 114 


§ 2304. Acts Repealed. 

All acts or parts of acts enumerated in the following schedule, and 
all acts and parts of acts in conflict with the provisions hereof, are hereby 
repealed. 


Schedule of Acts Repealed. 


Ballinger’s Annotated Codes and Statutes of Washington, sections 
3485, 3486, 3766, 4372, 4376, 6724, 6727 to 6736, inclusive; 6773 to 
6776 inclusive; 6866, 6908, 6910 to 6916, inclusive; 6925 to 6927, inclusive; 
6945; 7035 to 7071, inclusive; 7073, to 7089, inclusive; 7094 to 7101, in- 
clusive; 7103 to 7116, inclusive; T118 to 7126, inclusive; 7128 to 7132, 
itio; 7136 to 7142, inelusive; 7144, 7145, 7146a, 7147, 7154, 7155, 
7156, 7160, 7165 to 7168, inclusive; 7175, 7176, 7185 to 7231, inclusive; 
7233 to 7256, inclusive; 7259, 7260, 7261, 7264, 7265, 7266, 7268, 
7269, 7275 to 7286, inelusive; 7288, 7293 to 7296, inelusive; 7298 to 7301, 
inelusive; 7305, 7306, 7310 to 7317, inclusive; 7322, 7323, 7324, 
7334 to 7343, inclusive; 7404, 7405, 7435 to 7440, inclusive; 

Laws of Washington, 1901, chapters 17, 25, 34, 40, 59, 145, 154; 

Laws of Washington, 1903, chapters 5, 13, 14, 45, 51, 52, 55, 56, 112, 
123, 128, 131, seetion 1; 

Laws of Washington, 1905, chapters 24, 33, 42, 49, 77, 98, 158, 179; 

Laws of Washington, 1907, chapters 35, 39, 103, 128, 148, 155, 169, 
170. [L. 09, p. 906, § 52.] 

Cited in 62 Wash. 245; 63 Wash. 36; 64 Wash. 133; 84 Wash. 116, 117; 86 Wash. 
463; 106 Wash. 224. 


CHAPTER II. 
RIGHTS OF ACCUSED. 


§ 2305. Right to Counsel. 

Whenever a defendant shall be arraigned upon the charge that he 
has committed any felony, and shall request the court to appoint counsel 
to assist in his defense, and shall by his own oath or such other proof 
as may be required to satisfy the court that he is unable, by reason of 
poverty, to procure counsel, the court shall appoint counsel, not excecding 
two, for such defendant, to be paid, upon its order by the county in 
which such proceeding is had, compensation not exceeding ten dollars 
per day for each counsel, for the number of days such counsel is actually 
employed in court upon the trial. [L. 09, p. 906, § 53.} 


See, also, supra, $ 2095. 
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§ 2306. Witnesses. 


Every person accused of crime shall have the right to meet the wit- 
nesses produced against him face to face: Provided, that whenever any 
witness whose deposition shall have been taken pursuant to law by a 
magistrate, in the presence of the defendant and his counsel, shall be 
absent, and cannot be found when required to testify upon any trial or 
hearing, so much of such deposition as the court shall deem admissible 
and competent shall be admitted and read as evidence in such case. [L. ’09, 


p. 907, § 54.] 


Cited in 103 Wash. 534. 

Custody and Restraint: See Reming- 
ton’s Digest, Crim. Law, §§ 204, 205. 
Of Accused: State v. Williams, 18 Wash. 
47, 50 Pac. 580, 63 Am. St. Rep. 869, 
39 L. R A. 821; State v. Miller, 78 
Wash. 268, 138 Pac. 896. Of Witnesses: 
State v. Williams, 18 Wash. 47, 50 Pac. 
580, 63 Am. St. Rep. 869, 39 L. R. A. 
821; State v. Hodoff, 88 Wash. 413, 153 
Pac. 377. 

Counsel for Prosecution: See Reming- 
ton’s Digest, Crim. Law, §§ 206—208. 


In General: State v. Hawkins, 27 Wash. 
875, 67 Pac. 814. 


§ 207. —— Private Counsel: State v. 
Elswood, 15 Wash. 453, 46 Pac. 727; 
State v. Hoshor, 26 Wash. 643, 67 Pac. 
386; Stern v. State Board of Dental 
Examiners, 50 Wash. 100, 96 Pac. 693; 
State v. Miller, 80 Wash. 75, 141 Pac. 
293, 1139. 

See, also, State v. Storrs, 112 Wash. 
675, 192 Pac. 984; 197 Pac. 17. 


§208. Appointment of Oounsel for 
Accused: Presby v. Klickitat County, 5 
Wash. 329, 31 Pac. 876; State v. Bush, 
41 Wash. 13, 82 Pac. 1024; State v. 
Kelch, 95 Wash. 277, 163 Pac. 757; State 
v. Smith, 95 Wash. 271, 163 Pac. 759. 


§ 2307. Right to Subpoena. 


Appointment and Services of Inter- 
preter: See Remington’s Digest, Crim. 
Law, § 209; Elick v. Territory, 1 W. T. 
136; State v. Thompson, 14 Wash. 285, 
44 Pac. 533; State v. Michel, 20 Wash. 
162, 54 Pac. $95; State v. Simini, 53 
Wash. 268, 101 Pac. 891; State v. Shea, 
78 Wash. 342, 139 Pac. 203. 


Right of Accused to Confront Wit- 
nesses: Sce Remington’s Digest, Crim. 
Law, 38 221, 222; State v. Baldwin, 15 
Wash. 15, 45 Pac. 650; State v. Lewi3, 
31 Wash. 75, 71 Pac. 778; State v. 
Keech, 103 Wash. 533, 175 Pac. 176. Use 
of Deposition: Freidrich v. Terri torx, 
2 Wash. 358, 26 Pac. 976; State v. 
Humason, 5 Wash. 499, 32 Pae. 111; 
State v. Paggett, 8 Wash. 579, 36 Pac. 
487; State v. Hunter, 18 Wash. 670, 52 
Pac. 247. 

Compelling Calling of Witness and Pro- 
duction of Evidence: See Remington's Di- 
gest, Crim. Law, § 224; State v. Payne, 
10 Wash. 545, 39 Pac. 157. 


Compulsory Process for the At 
tendance of Witnesses for Accused: See 
Remington’s Digest, Crim. Law, § 229; 
State ex rel. Thurston County v. Grimes, 
7 Wash. 445, 35 Pac. 361; State ex rel. 
Carraher v. Graves, 13 Wash. 485, f3 
Pac. 376. 


Every person charged with the commission of a crime shall have the 
right upon the trial of such charge to be heard in person or by counsel, 
and to produce witnesses and proofs in his favor and to have compulsory 
process to compel the attendance of all witnesses who may be necessary 


for his proper defense. 


TIME OF TRIAL—Right to 
Trial in General: See Remington’s Digest, 


Crim. Law, § 186; Thompson v. Territory, 
1 W. T. 547; State ex rel. Repath v. 
Caldwell, 9 Wash. 336, 37 Pac. 669; State 
v. Hansen, 10 Wash. 235, 38 Pac. 1023; 


[L. 09, p. 907, § 55.] 
Speedy 


State v. Miller, 72 Wash. 154, 129 Pat. 
1100. 


Time for Trial: See Remington’s Di- 
gest, Crim. Law, § 190; State v. Humason, 
5 Wash. 499, 32 Pac. 111; State v. Alex- 
ander, 65 Wash. 488, 118 Pac. 645; State 
v. Macleod, 78 Wash. 175, 138 Pac. 648. 


§ 2808. Presumption of Innocence—Conviction of Lowest Degree, When. 


Every person charged with the commission of a crime shall be pre- 
sumed innocent until the contrary is proved by competent evidence be- 
yond a reasonable doubt; and when an offense has been proved against 
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him, and there exists a reasonable doubt as to which of two or more 
degrees he is guilty, he shall be convicted only of the lowest. [L. 09, 


p. 907, 8 56. 
See, also, supra, § 2263. 


Cited in 85 Wash. 223. 


Under the constitution and this sec- 
tion, the inadvertence of the court in 
failing to instruct on the presumption 
of innocence is not prejudicial error, 
where no request had been made for such 


instruction, and the court gave a correct 
instruction as to reasonable doubt and the 
requirements of the prosecution in estab- 
lishing a case: State v. Ross, 88 Wash. 
218, 147 Pac. 1149. 


§ 2309. Conviction, When had. 


No person informed against or indicted for a crime shall be convicted 
thereof, unless by admitting the truth of the charge in his plea, by con- 
fession in open court, or by the verdict of a jury, accepted and recorded 
by the court. [L. 09, p. 907, §57.] 

Cited in 68 Wash. 12. 


Under this section, and Const., Art. I, 
$22, in a eriminal prosecution, it is 


error for the court to direct a verdict of 
guilty: State v. Holmes, 68 Wash. 7, 
122 Pac. 345. 


§ 2310. Bail, When Allowable. 


Every person charged with an offense, except that of murder in the 
first degree, where the proof is evident or the presumption great, may be 
hailed by sufficient sureties, and bail shall justify and have the same rights 
as in civil cases, except as otherwise provided by law. The amount of bail 
in each case shall be determined by the court in its discretion and may 
from time to time be increased or decreased as circumstances may justify. 
[L. ’09, p. 908, § 58.} 

See, also, supra, § 1957. 
Cited in 64 Wash. 141. 


§ 2311. Proceedings Within Thirty Days. | 

Whenever a person has been held to answer to any criminal charge, 
if an indictment be not found or information filed against him within 
thirty days, the court shall order the prosecution to be dismissed, unless 
good cause to the contrary be shown. [L. 09, p. 908, § 59.) 


Cited in 64 Wash. 50. 


Time of Filing: See Remington's Di- 
gest, Ind. & Inf., §17; State v. Lewis, 
35 Wash. 261, 77 Pac. 198; State v. 
Fletcher, 50 Wash. 303, 97 Pac. 242; 
State v. Strange, 50 Wash. 321, 97 Pac. 
233; State v. Lorenzy, 59 Wash. 308, 109 
Pac. 1064, Ann. Cas. 1912B, 153. 


Under the statute requiring the dis- 


§ 2312. Trial Within Sixty Days. 


missal of a criminal prosecution if an in- 
dictment is not found or information filed 
Within thirty days after the holding of 
the person, the motion for dismissal must 
be made at the time the accused i3 called 
to plead; since such dismissal is not a 
bar to another prosecution, and the ob- 
jection is waived by pleading and going 
to trial: State v. Seright, 48 Wash. 307, 
93 Pac. 521. 


If a defendant indicted or informed against for an offense, whose 


trial has not been postponed upon his own application, be not brought to 
trial within sixty days after the indictment is found or the information 
filed, the court shall order it to be dismissed, unless good cause to the 
contrary is shown. IL. 09, p. 908, § 60.] 
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Cited. in 64 Wash. 50; 65 Wash. 489; 
71 Wash. 188; 72 Wash. 157, 450; 80 
Wash. 337; 82 Wash. 332, 478; 100 Wash. 
418; 107 Wash. 561. 


Right to Speedy Trial in General: See 
Remington’s Digest, Crim. Law, § 186; 
Thompson v. Territory, 1 W. T. 547; 
State ex rel. Repath v. Caldwell, 9 Wash. 
336, 37 Pac. 669; State v. Hansen, 10 
Wash. 235, 38 Pac. 1023; State v. Miller, 
72 Wash. 154, 129 Pac. 1100. 

This section has no application to ap- 
peals from convictions in justice court, 
in view of sections 1919 and 1920, pro- 
viding that the bond on appeal shall 
require the defendant to appear in the 
superior court and prosecute the appeal, 
and directing default of his recognizance 
and sentence against him if he fails to 
do so: State v. Jones, 80 Wash. 335, 141 
Pac. 700. | 

Rem. Code, 8 2312, requiring the dis- 
missal of prosecutions where the accused 
is not brought to trial within sixty days, 
applies only to criminal prosecutions, 
and not to proceedings against a delin- 
quent child, under Rem. Code, § 1987-1, 
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par. 6, of the juvenile act: Chartrand, In 
re, 107 Wash. 560, 182 Pac. 610. 

Discharge of Accused for Delay: See 

Remington’s Digest, Crim. Law, § 188; 
State v. Brodie, 7 Wash. 442, 35 Pac. 137; 
State v. Lewis, 35 Wash. 261, 77 Pae. 
198; State v. Fox, 71 Wash. 185, 127 
Pac. 1111; State v. Alexander, 65 Wash. 
488, 118 Pac. 645; State v. Jones, 80 
Wash. 335, 141 Pac. 700. 
Delay in Second Trial: See Rem- 
ington’s Digest, Crim. Law, § 189; Mur- 
phy, In re, 7 Wash. 257, 34 Pac. 834 
State v. Parmeter, 49 Wash. 435, 95 Pac. 
1012; State v. Miller, 72 Wash. 154, 129 
Pac. 1100. 

Discretion: See Remington's Digest, 
Crim. Law, $191; State v. Grune, 73 
Wash. 448, 130 Pac. 751. 

Under this section, it must be pre- 
sumed on appeal, in the absence of any 
record as to the showing made below, 
that there was good cause for denying & 
motion to dismiss a prosecution for fail- 
ure to bring it to trial within time: 
State v. Clay, 100 Wash. 417, 171 Pae 
241. 


§ 2313. Discharge of Defendant and Bail upon Dismissal. 
Whenever the court shall direct any criminal prosecution to be dis- 


missed, the defendant shall, if in custody, be discharged therefrom, or if ad- 
mitted to bail, his bail shall be exonerated, and if money has been de- 
posited instead of bail it shall be refunded to the person depositing the 


same. [L. 09, p. 908, § 61.] 


Discharge of Sureties: State v. Lewis, 35 Wash. 261, 77 Pac. 198. 


§ 2314. Nolle Prosequi. 


The court may, either upon its own motion or-upon application of the 
prosecuting attorney, and in furtherance of justice, order any criminal 
prosecution to be dismissed; but in such case the reason of the dismissal 
must be set forth in the order, which must be entered upon the record. 
No prosecuting attorney shall hereafter discontinue or abandon a pros- 


ecution except as provided in this section. 


Cited in 64 Wash. 50; 92 Wash. 504, 


505. 

The dismissal of a prosecution in & 
justice court for assault in the third 
degree, which is a gross misdemeanor, by 
section 2415, for the stated reason that 
an information had been filed in the 
superior court, does not bar a prosecu- 
tion in the superior court for assault in 
the second degree, which is a felony 
under this section; since the reasons 
given show there was no intent to 
abandon the prosecution; and the later 
charge of a felony was not a charge of 
the same gross misdemeanor, and there- 
fore is not within the act: State v. 
Wickstrom, 92 Wash. 503, 159 Pace. 753. 


Order or Judgment: See Remington’ 


[L. 09, p. 908, 8 62.] 


Digest, Ind. & Inf., §§ 84, 85; State v. 
Hansen, 10 Wash. 235, 38 Pac. 1023. 
Operation and Effect of Decision: State 
v. Bodeckar, 11 Wash. 417, 39 Pac. 645; 
State v. Williams, 43 Wash. 595, 56 
Pac. 847. 


It is within the discretion of the court 
to allow the prosecuting attorney to with- 
draw an information prior to the com- 
mencement of a trial, and file another 
charging the same offense: State v. Gile, 
8 Wash. 12, 35 Pac. 417. 


Nolle Prosequi or Discontinuance: See 
Remington’s Digest, Crim. Law, § 46: 
State v. Burns, 54 Wash. 113, 102 Pac. 
886; State v. Poole, 64 Wash. 47, 116 
Pac. 468. 
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An order dismissing a prosecution under the provisions of sections 
2311, 2312, or 2314 shall bar another prosecution for a misdemeanor or 
gross misdemeanor where the prosecution dismissed charged the same 
misdemeanor or gross misdemeanor, but in no other case shall such order 


of dismissal bar another prosecution. 


Cited in 64 Wash. 49; 65 Wash. 489; 
$2 Wash. 332; 92 Wash. 505. 

Rem. & Bal. Code, §§ 2124, 2125, super- 
seded by this, and the last previous 
sections were held to have no reference 
to an order “setting aside“ an informa- 
tion, provided for in section 2101, in 
case it is not signed, or verified, etc.; 
but applies only to dismissals which take 
the place of the common law nolle 
prosequi: State v. Haffer, 94 Wash. 136, 
162 Pac. 45, Ann. Cas. 1917E, 229, L. R. 
A, 1917C, 610. 

Successive Informations for Same Of- 
fense: See Remington's Digest, Ind. & 
Inf., 5 19; State v. Gile, 8 Wash. 12, 
35 Pac. 417; State v. Hausen, 10 Wash. 
235, 38 Pac. 1023; State v. Williams, 13 
Wash. 335, 43 Pac. 15; State v. Williams, 
43 Wash. 505, 86 Pac. 847. 

Dismissal as Bar: See Remington's Di- 
gest, Crim. Law, 38 45— 48-3. 

§ 45. Effect of Proceedings Before 
Jeopardy Attaches: State v. Nordstrom, 
+ Wash. 506, 35 Pac. 382; State v. 
Herold, 68 Wash, 654, 123 Pac. 1076, 40 
L. R. A. (N. S.) 1213. 


§ 2316. Acquittal, When a Bar. 


[L. 09, p. 909, § 63.] 


See, also, State v. Collins, 112 Wash. 
201, 191 Pae. 831. 


§ 47. —— Dismissal or Nolle Prosequi 
After Swearing Jury: State v. Burns, 54 
Wash. 113, 102 Pac. 886; State v. King- 
horn, 56 Wash. 131, 105 Pac. 234, 27 
L. R. A. (N. S.) 136. 


§ 48. Discharge of Jury Without Ver- 
dict—In General: State v. Reiff, 14 Wash. 
664, 45 Pac. 318; State v. Hubbell, 18 
Wash. 482, 51 Pae. 1039. 


§ 48-1. Necessity for Discharge: 
State v. Kinghorn, 56 Wash. 131, 105 
Pac. 234, 27 L. R. A. (N. S.) 136; State 
v. Dye, 81 Wash. 388, 142 Pac. 873. 


§ 48-2. Failure of Jurors to 
Agree: State v. Costello, 29 Wash. 366, 69 
Pac. 1099; State v. Lewis, 31 Wash. 515, 
72 Pac. 121; State v. Barnes, 54 Wash. 
oh 103 Pac. 792, 23 L. R. A. (N. 8.) 
32. 


§ 48-3. —— Withdrawal of Charge: 
State v. Wilmot, 95 Wash. 326, 163 Pac. 
742. 


No order of dismissal or directed verdiet of not guilty on the ground 


of a variance between the indictment or information and the proof, or 
on the ground of any defect in such indictment or information, shall bar 
another prosecution for the same offense. Whenever a defendant shall 
be acquitted or convicted upon an indictment or information charging 
a crime consisting of different degrees, he cannot be proceeded against. 
or tried for the same crime in another degree, nor for an attempt to 


commit such crime, or any degree thereof. 


See, also, supra, §§ 2113, 2271, 2272. 


Cited in 64 Wash. 49, 52; 84 Wash. 116; 
92 Wash. 507; 94 Wash. 146. 

The title to the Penal Code (§ 2253 et 
seq.), is sufficiently broad to include this 
section, which impliedly repeals section 
2113, supra: State v. George, 84 Wash. 
113, 146 Pac. 378. 

The fact that a defendant has been di3- 
charged before verdict upon a prosecution 
for larceny of certain property by fraud- 
ulently and falsely personating another is 
not a bar to a subsequent prosecution for 
obtaining the property under false pre- 
tenses, when the first discharge .esulted 
from a variance between the information 


[L. 09, p. 909, 8 64.} 


and the proof: State v. Reiff, 14 Wash. 
664, 45 Pac. 318. 


This section does not use the word 
“proof” in its technical sense as dis- 
tinguished from “evidence,” and hence 
applies where the prosecuting attorney 
moved to dismiss before trial on the 
ground of a variance between the charge 
and the “evidence” disclosed to him on 
interviewing the witnesses and preparing 
the case: State v. Poole, 64 Wash. 47, 
116 Pac. 468. 

This section does not apply to dis- 


mi3sals before trial: State v. Wickstrom, 
92 Wash. 503, 159 Pae. 753. | 
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2317 
FORMER JEOPARDY: See Reming- 
ton’s Digest, Crim. Law, §§ 44, 49—55. 


§ 44. Offenses as to Which Former 
Jeopardy is a Defense: State v. Arm- 
strong, 29 Wash. 57, 69 Pac. 392; State 
v. Campbell, 40 Wash. 480, 82 Pac. 752; 
State v. George, 84 Wash. 113, 146 Pac. 
378. 

See, also, State v. Collins, 112 Wash. 
201, 191 Pac. 831. 


§ 49. Acquittal: State v. Murphy, 13 
Wash. 229, 43 Pac. 44. 


§ 50. Conviction: State v. Payne, 6 
Wash. 563, 34 Pae. 317. 

See, also, State v. Collins, 112 Wash. 
201, 191 Pac. 831. 


8 52. Verdict Set Aside: State v. 
Riley, 36 Wash. 441, 78 Pac. 1001. 


§53. Judgment Reversed: State v. 
Freidrich, 4 Wash. 204, 29 Pac. 1055, 


CRIMINAL LAW. 


[TITLE XIV 


30 Pac. 328, 31 Pac. 332; State v. White, 
8 Wash. 230, 35 Pac. 1100; State v. 
Riley, 36 Wash. 441, 78 Pac. 1901. 


§ 54. Identity of Offenses—In General: 


State v. Durbin, 32 Wash. 289, 73 Pac. 
373; State v. Poole, 64 Wash. 47, 116 


Pac. 468; State v. Dye, 81 Wash. 383, 
142 Pac. 873; State v. Wilson, 91 Wash. 
136, 157 Pac. 474. 


See, also, State v. McGuff, 104 Wash. 
501, 177 Pac. 316. 


§ 55. —— Different Offenses in Same 
Act or Transaction: State v. Robinson, 
12 Wash. 491, 41 Pac. 884; State v. Reiff, 
14 Wash. 664, 45 Pac. 318; State v. 
Campbell, 40 Wash. 480, 82 Pac. 752; 
State v. Hatch, 73 Wash. 424, 131 Pac. 
1130; State v. Elliott, 69 Wash. 62, 124 
Pac. 212; State v. Dye, 81 Wash. 388, 142 
Pac. 873; State v. Kenney, 83 Wash. 
441, 145 Pac. 450. 


CHAPTER III. 
CRIMES AGAINST THE SOVEREIGNTY OF THE STATE. 


§ 2317. Treason, Defined—Penalty. 


Treason against the people of the state consists in— 
1. Levying war against the people of the state, or 


2. Adhering to its enemies, or 
3. Giving them aid and comfort. 
Treason is punishable by death. 


No person shall be convicted for treason unless upon the testimony 
of two witnesses to the same overt act or by confession in open court. 


[L. 09, p. 909, 8 65.] 


What constitutes adherence to enemies within law of treason. Ann. Cas. 1917, 


479. 


§ 2318, Levying War. 


To constitute levying war against the state an actual act of war must 


be committed. To conspire to levy war is not enough. When persons 
arise in insurrection with intent to prevent, in general, by force and in- 
timidation, the execution of a statute of this state, or to force its repeal, 
they shall be guilty of levying war. But an endeavor, although by num- 
bers and force of arms, to resist the execution of a law in a single in- 
stance, and for a private purpose, is not levying war. [L. 09, p. 909, § 66.] 


§ 2319. Misprision of Treason. 

Every person having knowledge of the commission of treason, who 
conceals the same, and does not, as soon as may be, disclose such treason 
to the governor or a judge of the supreme court or a superior court. shall 
be guilty of misprision of treason and punished by a fine of not more than 
one thousand dollars, or by imprisonment in the state penitentiary for not 
more than five years or in a county jail for not more than one year. [L. ’09, 
p. 910, § 67.} 
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CHAPTER IV. 
CRIMES BY OR AGAINST PUBLIC OFFICERS. 


§ 2820. Bribery of Public Officer. 


Every person who shall give, offer or promise. directly or indirectly, 
any compensation, gratuity or reward to any executive or administrative 
officer of the state, with intent to influence him with respect to any act, 
decision, vote, opinion or other procecding, as such officer; or who shall 
give, offer or promise, directly or indirectly, any compensation, gratuity 
or reward to a member of the legislature, or attempt, directly or indirectly, 
by menace, deceit, suppression of truth or other corrupt means, to in- 
fluence such member to give or withhold his vote, or to absent himself 
from the house of which he is a member or from any committee thereof; 
or who shall give, offer or promise, directly or indirectly, any compensa- 
tion, gratuity or reward to a judicial officer, juror, referee, arbitrator, 
appraiser, assessor or other person authorized by law to hear or determine 
any question, matter, cause, proceeding, or controversy, with intent to 
influence his action, vote, opinion or decision thereupon; or shall give, 
offer or promise, directly or indirectly, any compensation, gratuity or re- 
ward to a person executing any of the functions of a public officer other 
than as hereinbefore specified, with intent to influence him with respect 
to any act, decision, vote or other proceeding in the exercise of his powers 
or functions, shall be punished by imprisonment in the state penitentiary 
for not more than ten years, or by a fine of not more than five thousand 
dollars or both. [L. 09, p. 910. 8 68.] 

See, infra, § 2676, bribery of labor representative. 
Cited in 66 Wash. 135; 67 Wash. 527; to allege that a policeman of a city is 


90 Wash. 86, 91. a “public officer” within this section: 

In General: See Remington’s Digest, State v. Nick, 66 Wash. 134, 119 Pac. 
Bribery, and cases cited. 15. 

This section is not subject to the rule Effect on question of bribery of 
of ejusdem generis; but covers the brib- public officer that act for which 
ery of all public officers: State v. Nick, bribe is taken or offered is be- 
66 Wash. 134, 119 Pac. 15. yond his power or jurisdiction: 14 

When an indictment for bribing a Ann. Cas. 246; 15 L. R A. (N. 8.) 
police officer is not demurrable as failing 1173. 


§ 2821. Asking or Receiving Bribe. 

Every executive or administrative officer or person elected or ap- 
pointed to an executive or administrative office who shall ask or receive, 
directly or indirectly, any compensation, gratuity or reward, or any prom- 
ise thereof, upon an agreement or understanding that his vote, opinion or 
action upon any matter then pending, or which may by law be brought be- 
fore him in his official capacity, shall be influenced thereby; and every 
member of either house of the legislature of the state who shall ask or 
receive, directly or indirectly, any compensation, gratuity or reward. or 
any promise thereof, upon an agreement or understanding that his official 
vote, opinion, judgment or action shall be influenced thereby, or shall be 
given in any particular manner, or upon any particular side of any ques- 
tion or matter upon which he may be required to act in his official capacity : 
and every judicial officer, and every person who executes any of the 
functions of a public office not hereinbefore specified, and every person 
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— 


employed by or acting for the state or for any publie officer in the business 
of the state, who shall ask or receive, directly or indirectly, any compen- 
sation, gratuity or reward, or any promise thereof, upon an agreement 
or understanding that his vote, opinion, judgment, action, decision or other 
official proceeding shall be influenced thereby, or that he will do or omit 
any act or proceeding or in any way neglect or violate any official duty, 
shall be punished by imprisonment in the state penitentiary for not more 
than ten years, or by a fine of not more than five thousand dollars, or by 
both. [L. 09, p. 911, 8 69.] 
Cited in 67 Wash. 506, 527. 


§ 2321-1. Offering a Bribe as to Baseball Game. 


Any person who shall bribe or offer to bribe, any baseball player with 
intent to influence his play, action or conduct in any baseball game, or 
any person who shall bribe or offer to bribe any umpire of a baseball 
game. with intent to influence him to make a wrong decision or to bias 
his opinion or judgment in relation to any baseball game or any play oc- 
curing therein, or any person who shall bribe or offer to bribe any man- 
ager, or other official of a baseball club, league or association, by what- 
soever name called, conducting said game of baseball to throw or lose a 
game of baseball, shall be guilty of a gross misdemeanor. [L. 21, p. 716, 
91. 


§ 2321-2. Accepting a Bribe by Baseball Player. 

Any baseball player who shall accept or agree to accept, a bribe 
offered for the purpose of wrongfully influencing his play, action or con- 
duct in any baseball game, or any umpire of a baseball game who shall 
accept or agree to accept a bribe offered for the purpose of influencing 
him to make a wrong decision, or biasing his opinions, rulings or judg- 
ment with regard to any play, or any manager of a baseball club, or 
league official, who shall accept or agree to accept, any bribe offered for the 
purpose of inducing him to lose or cause to be lost any baseball game, as 
set forth in the preceding section of this act, shall be guilty of a gross 
misdemeanor. [L. 21, p. 716, § 2.] 


§ 2321-3. Completion of Baseball Bribery. 

To complete the offenses mentioned in the two preceding sections of 
this act, it shall not be necessary that the baseball player, manager, un- 
pire or official, shall, at the time, have been actually employed, selected 
or appointed to perform their respective duties; it shall be sufficient if the 
bribe be offered, accepted or agreed to with the view of probable employ- 
ment, selection or appointment of the person to whom the bribe is offered, 
or by whom it is accepted. Neither shall it be necessary that such base- 
ball player, umpire or manager actually play or participate in a game or 
games concerning which said bribe is offered or accepted; it shall be 
sufficient if the bribe be given, offered or accepted in view of his or their 
possibly participating therein. [L. 21, p. 717, §3.] 


§ 2321-4. ‘‘Bribe’’ as to Baseball Game Defined. 


By a ‘‘bribe’’ as used in this act, is meant any gift, emolument, money 
or thing of value, testimonial, privilege, appointment or personal ad- 
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vantage, or the promise of either, bestowed or promised for the purpose 
of influencing, directly or indirectly, any baseball player, manager, umpire, 
club or league official, to see which game an admission fee may be charged, 
or in which game of baseball any player, manager or umpire is paid any 
compensation for his services. Said bribe as defined in this act need not 
be direct; it may be such as is hidden under the semblance of a sale, bet, 
wager, payment of a debt, or in any other manner designed to cover the 
true intention of the parties. [L. ’21, p. 717, 8 4.] 


§ 2321-5. Corrupt Baseball Playing. 


Any baseball player, manager or club or league official who shall 
commit any willful act of omission or commission in playing, or directing 
the playing, of a baseball game, with intent to cause the ball club, with 
which he is affiliated, to lose a baseball game; or any umpire officiating 
in a baseball game, or any club or league official who shall commit any 
willful act connected with his official duties for the purpose and with the 
intent to cause a baseball club to win or lose a baseball game, which it 
would not otherwise have won or lost under the rules governing the play- 
ing of said game, shall be guilty of a gross misdemeanor. [L. 21, p. 717, 
§ 9. ] 


§ 2321-6. Venue of Action. 


In all prosecutions under this act the venue may be laid in any county 
where the bribe herein referred to was given, offered or accepted, or in 
which the baseball game was played in relation to which the bribe was 
offered, given or accepted, or the acts referred to in section 2321-5 com- 
mitted. [L. 21, p. 718, § 6.] 


§ 2321-7. Bonus or Extra Compensation. 


Nothing in this act shall be construed to prohibit the giving or offer- 
ing of any bonus or extra compensation to any manager or baseball player 
by any person to encourage such manager or player to a higher degree 
of skill, ability or diligence in the performance of his duties. [L. ’21, 
p. 718, § 7.] 


§ 2321-8. Scope of Act. 


This act shall apply only to baseball league and club officials, umpires, 
managers and players who act in such capacity in games where the public 
is generally invited to attend and a general admission fee is charged. 
[L. 21, p. 718, 8 8.} 


“Act” refers to seven preceding sections. 


§ 2322. Juror, etc., Accepting Bribe. 

Every juror, referee, arbitrator, appraiser, assessor, or other person 
authorized by law to hear or determine any question, matter, cause, con- 
troversy or proceeding, who shall ask or receive, directly or indirectly, 
any compensation, gratuity or reward, or any promise thereof, upon an 
agreement or understanding that his vote, opinion, action, judgment or 
decision shall be influenced thereby, shall be punished by imprisonment in 
the state penitentiary for not more than ten years, or by fine of not more 
than five thousand dollars, or by both. [L. 09, p. 911, § 70.] 
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§ 2323. Bribing Witness. 

Every person who shall give, offer or promise, directly or indirectly. 
any compensation, gratuity or reward to any witness or person who may 
be called as a witness upon an agreement or understanding that the tes- 
timony of such witness shall be thereby influenced, or who shall willfully 
attempt by any other means to induce any witness or person who may be 
called as a witness to give false testimony, or to withhold true testimony, 
shall be punished by imprisonment in the state penitentiary for not more 
than ten years, or by a fine of not more than five thousand dollars, or by 
both. [L. 09, p. 912, 8 71.] 


See infra, § 2363, tampering with witness. 


§ 2324. Witness Accepting Bribe. 


Every person who is or may be a witness upon a trial, hearing, in- 
vestigation or other proceeding before any court. tribunal or officer au- 
thorized to hear evidence or take testimony, who shall ask or receive. 
directly or indirectly, any compensation, gratuity or reward, or any promise 
thereof, upon an agreement or understanding that his testimony shall be 
influenced thereby, or that he will absent himself from the trial, hearing 
or other proceeding, shall be punished by imprisonment in the state pen- 
itentiary for not more than ten years, or by a fine of not more than five 
thousand dollars, or by both. [L. ’09, p. 912, § 72.] 

Cited in 82 Wash. 484. since by sections 399, 401, supra, an aff- 
One who for a consideration offers to davit 13 made a distinct means for bring- 
make an affidavit to be used on à motion ing the testimony of witnesses before the 
for a new trial, stating that his former court on motions for a new trial, and 


testimony in the case was a fabrication, one who testifies by affidavit is a wit- 
is a “witness” within the meaning of, ness: State v. Dooley, 82 Wash. 483, 144 


and is guilty of violating, this section; Pac. 654. 


§ 2325. Influencing Juror. 


Every person who shall influence, or attempt to influence, improperly, 
a juror in a civil or criminal action or any proceeding, or any person 
chosen or appointed as an arbitrator or referee, in respect to his verdict. 
judgment, report, award or decision in any cause or matter pending or 
about to be brought before him, in any case or in any manner not here- 
inbefore provided for, shall be guilty of a gross misdemeanor. IL. 00, 
p. 912, § 73.] 


§ 2326. Juror, etc., Promising Verdict, etc. 

Every juror and every person chosen or appointed arbitrator or 
referee, who shall make any promise or agreement to give a verdict, judg- 
ment, report, award or decision for or against any party, or who shall 
willfully receive any communication, book, paper, instrument or informa- 
tion relating to a cause or matter pending before him, except according 
to the regular course of proceeding upon the trial or hearing of such cause 
or matter, shall be guilty of a gross misdemeanor. [L. ’09, p. 913, § 74] 


§ 2327. Misconduct of Officer Drawing Jury. 


Every person charged by law with the preparation of any jury list 
or list of names from which any jury is to be drawn, and every person 
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authorized by law to assist at the drawing of a grand or petit jury to 
attend a court or term of court or to try any cause or issue, who shall 

(1.) Place in any such list any name at the request or solicitation, 
direct or indirect, of any person; or 

(2.) Designedly put upon the list of jurors, as having been drawn, any 
name which was not lawfully drawn for that purpose; or 

(3.) Designedly omit to place upon such list any name which was law- 
fully drawn; or | 
~ (4.) Designedly sign or certify a list of such jurors as having been 

drawn which were not lawfully drawn; or 

(5.) Designedly and wrongfully withdraw from the box or other re- 
ceptacle for the ballots containing the names of such jurors any paper 
or ballot lawfully placed or belonging there and containing the name 
of a juror, or omit to place therein any name lawfully drawn or des- 
ignated, or place therein a paper or ballot containing the name of a person 
not lawfully drawn, and designated as a juror; or 

(6.) In drawing or impaneling such jury, do any act which is unfair, 
partial or improper in any respect; 

Shall be guilty of a gross misdemeanor. [L. 09, p. 913, § 75.] 


Misconduct of officers in selection or as contempt of court. 7 A. L. R. 
gummoning jurors or grand jurors 345. 


- § 2328. Soliciting Jury Duty. 

Every person who shall, directly or indirectly, solicit or request any 
person charged with the duty of preparing any jury list to put his name, 
or the name of any other person, on any such list, shall be guilty of a 
gross misdemeanor. [L. 09, p. 914, 8 76.] 


§ 2329. Misconduct of Officer in Charge of Jury. 

Every person to whose charge a jury shall be committed by a court 
or magistrate, who shall knowingly, without leave of such court or magis- 
trate, permit them or any one of them to receive any communication 
from any person, to make any communication to any person, to obtain or 
receive any book, paper or refreshment, or to leave the jury-room, shall 
be guilty of a gross misdemeanor. [L. 09, p. 914, § 77.] 


§ 2330. Offender a Competent Witness. 

Every person offending against any of the provisions of law relating 
to bribery or corruption shall be a competent witness against another so 
offending and shall not be excused from giving testimony tending to crimi- 
nate himself. [L. 09, p. 914, § 78.] 


See, also 33 2149, 2150. 


§ 2331. Interfering With Public Officer. 

Every person who, by means of any threat, force or violence, shall 
attempt to deter or prevent any executive or administrative officer from 
performing any duty imposed upon him by law, or who shall knowingly re- 
sist by force or violence any executive or administrative officer in the per- 
formance of his duty, shall be guilty of a gross misdemeanor. [L. 09, 
p. 914, § 79.] 
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See, also, infra, § 2366. 

Sufficiency of an information for resist- 
ing an officer in serving or attempting to 
execute legal process as defined by Rem. 


§ 2332. Offering Reward for Appointment. 

Every person who shall give, offer or promise, directly or indirectly, 
any compensation, gratuity or reward, in consideration that he or another 
person shall be appointed to a public office, or to a clerkship, deputation 
or other subordinate position in such office, or that he or any other person 
shall be permitted to exercise, perform or discharge any prerogative or 
duty or receive any emolument of such office, shall be guilty of a gross 
misdemeanor. [L. ’09, p. 914, § 80.] 


§ 2333. Grafting. 


Every person who shall ask or receive any compensation, gratuity 
or reward, or any promise thereof, upon the representation that he can, 
directly or indirectly, or in consideration that he shall, or shall attempt 
to, directly or indirectly, influence any public officer, whether executive, 
administrative, judicial or legislative, to refuse, neglect, or defer the per- 
formance of any official duty; or who shall ask or receive any compensation, 
gratuity or reward, or any promise thereof, the right to retain or receive 
which shall be conditioned that such person shall, directly or indirectly, 
successfully influence by any means whatever any executive, adminis- 
trative or legislative officer, in respect to any act, decision, vote, opinion 
or other proceeding, as such officer; or who shall ask or receive any com- 
pensation, gratuity or reward, or any promise thereof, upon the representa- 
tion that he can, directly or indirectly, or in consideration that he shall, 
or shall attempt to, directly or indirectly, influence any public officer, 
whether executive, administrative, judicial or legislative, in respect to any 
act, decision, vote, opinion or other proceeding, as such officer, unless it be 
clearly understood and agreed in good faith between the parties thereto, 
on both sides, that no means or influence shall be employed except explana- 
tion and argument upon the merits, shall be guilty of a gross misdemeanor, 
and, in any prosecution, under the third clause of this section, evidence of 
the means actually employed to influence such officer shall be admitted 


& Bal. Code, § 2874, superseded by this 
section: State v. Knapf, 50 Wash. 229, 96 
Pac. 1076, 21 L. R. A. (N. S.) 66. 


as proof of the means originally contemplated by the defendant. 


p. 915, § 81.] 


Cited in 68 Wash. 676; 78 Wash. 344; 
100 Wash. 497, 500. 

In General: See Remington's Digest, 
“Bribery”; “Extortion.” 

While a 3ufficient information is pend- 
ing against a person in custody, it is 
the official duty” of the prosccuting at- 
torney to prosecute the case, within the 


[L. °09, 


meaning of this section: State v. Marion, 
68 Wash. 675, 124 Pac. 125. 

Essentials of Offense Under This Sec- 
tion: State v. Roberts, 100 Wash. 493, 
171 Pac. 225. 

Sufficiency of Evidence: State v. Shea, 
78 Wash. 342, 139 Pac. 203. 

Meaning of term “graft.” 19 Ann. 
Cas. 1079. 


§ 2333-1. Suppression of Competitive Bidding. 

When any competitive bid or bids are to be or have been so- 
licited, requested, or advertised for by the state of Washington, or any 
county. city, town or other municipal corporation therein, or any depart- 
ment of either thereof, for any work or improvement to be done or con- 
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structed for or by such state, county, city, town, or other municipal cor- 
poration, or any department of either thereof, it shall be unlawful for any 
person acting for himself or as agent of another, or as agent for or as 
a member of any partnership, unincorporated firm or association, or as an 
officer or agent of any corporation, to offer, give, or promise to give, any 
money, check, draft, property, or other thing of value, to another or to 
any firm, association, or corporation for the purpose of inducing such 
other person, firm, association, or corporation, either to refrain from sub- 
mitting any bids upon such public work or improvement, or to enter into 
any agreement, understanding or arrangement whereby full and unre- 
stricted competition for the securing of such public work will be sup- 
pressed, prevented, or eliminated; and it shall be unlawful for any person 
to solicit, accept, or receive any money, check, draft, property, or other 
thing of value upon a promise or understanding, express or implied, that 
he individually or as an agent or officer of another person, persons, or 
corporation, will refrain from bidding upon such publie work or improve- 
ment, or that he will on behalf of himself or such others submit or per- 
mit another to submit for him any bid upon such public work or im- 
provement in such sum as to eliminate full and unrestricted competition 
thereon. [L. 21, p. 77, §1.] 


§ 2333-2. Collusion in Competitive Bidding. 

It shall be unlawful for any person for himself or as an agent or officer 
of any other person, persons, or corporation to in any manner enter into 
collusion or an understanding with any other person, persons, or corpora- 
tion to prevent or eliminate full and unrestricted competition upon any 
public work or improvement mentioned in section 2333-1. [L. 21, p. 78, 


9 2. 


§ 2333-3. Penalty. 


Any person violating any provisions of this act shall be guilty of a 
gross misdemeanor. [L. 21, p. 78, § 3.] 


“Act,” in this section refers to sections 2333-1 to 2333-4, inclusive. 


§ 2333-4, Agreement Outside State. 


It shall be no defense to a prosecution under this act that a payment 
or promise of payment of any money, check, draft, or anything of value, 
or any other understanding or arrangement to eliminate unrestricted com- 
petitive bids was had or made outside of the state of Washington, if such 
work or improvement for which bids are called is to be done or per- 
formed within the state. [L. 21, p. 78, § 4.] 


§ 2334. Misconduct of Public Officer. 
Every public officer who shall— 

(1.) Ask or receive, directly or indirectly, any compensation, gratuity 
or reward, or promise thereof, for omitting or deferring the performance 
of any official duty; or for any official service which has not been actually 
rendered, except in case of charges for prospective costs or fees demand- 
able in advance in a case allowed by law; or | 

(2.) Be beneficially interested, directly or indirectly, in any contract, 
sale, lease or purchase which may be made by, through or under the super- 
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vision of such officer, in whole or in part, or which may be made for the 
benefit of his office, or accept, directly or indirectly, any compensation, 
gratuity or reward from any other person beneficially interested therein; 
or 

(3.) Employ or use any person, money or property under his official 
contro] or direction, or in his official custody, for the private benefit or 
gain of himself or another; 

Shall be guilty of a gross misdemeanor, and any contract, sale, lease 

or purchase mentioned in subdivision 2 hereof shall be void. [L. ’09, p. 915. 
§ 82. ] 

Cited in 102 Wash. 457; 107 Wash. 654. policy for a county treasurer, while in 

Sufficiency of Information Under This office, to purchase tax delinquency certif- 


Section: Thiemens v. Sanders, 102 Wash. cates: Okanogan Power & Irr. Co. v. 
453, 173 Pac. 26. Quackenbush, 107 Wash. 651, 182 Pac. 


Under this section, it is against public 618. 


§ 2334-1. Public Employment of Alien Evading Military Service. 


It shall be unlawful for any officer or agent of, or any contractor with, 
the state of Washington, or any county, city, town or municipal cor- 
poration to knowingly employ any alien, whether a declarant or otherwise, 
who claimed and was granted exemption from military service in the war 
with Germany and her allies, under the provisions of the Act of Congress, 
May 18, 1917,’’ or any acts amendatory thereof, on the ground that he 
was not a citizen of the United States. [L. 19, p. 272, §1.] 


Validity of statute prohibiting em- Validity of statute discriminating 
ployment of aliens on public work. against laborers in employment of 
Ann. Oas. 1915B, 1271; Ann. Cas. aliens. Ann. Cas. 1917B, 286. 
1917B, 293. 


§ 2334-2. Acceptance of Such Employment. 


It shall be unlawful for any such alien to accept employment with 
any officer or agent of, or any contractor for, the state of Washington, 
or any county, city, town or municipal corporation thereof. [L. 19, p. 273, 


§ 2. 


§ 2334-3. List of Employees. 


Every contractor shall, upon demand of the executive officer of the 
state or municipal corporation with which he has contracted, furnish a list 
of his employees which shall set forth whether they are citizens of the 
United States. [L. 19, p. 273, §3.} 


$ 2334-4. Penalty. 


Every person violating the provisions of this act shall be guilty of a 
misdemeanor. [L. 19, p. 273, § 4.] 


“Act” refers to three previous sections. 


§ 2335. Grant of Official Powers. 


Every public officer who, for any reward, consideration or gratuity 
paid or agreed to be paid, shall, directly or indirectly, grant to another 
the right or authority to discharge any function of his office, or permit 
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another to perform any of his duties, shall be guilty of a gross misde- 
meanor. [L. 09, p. 916, 8 83.] 


§ 2336. Intrusion into and Refusal to Surrender Public Office. 


Every person who shall falsely personate or represent any public of- 
ficer, or who shall willfully intrude himself into a public office to which he 
has not been duly elected or appointed, or who shall willfully exercise 
any of the functions or perform any of the duties of such officer, without 
having duly qualified therefor, as required by law, or who, having been an 
executive or administrative officer, shall willfully exercise any of the func- 
tions of his office after his right to do so has ceased, or wrongfully refuse 
to surrender the official seal or any books or papers appertaining to such 
office, upon the demand of his lawful successor, shall be guilty of a gross 
misdemeanor. [L. ’09, p. 916, § 84.] 


§ 2837. Disturbing Legislature or Intimidating Member. 

Every person who shall willfully disturb the legislature of this state, 
or either house thereof, while in session, or who shall commit any disorderly 
conduct in the presence or view of either house thereof, tending to inter- 
rupt its proceedings or impair the respect due to its authority, or who 
willfully, by intimidation or otherwise, shall prevent any member of the 
legislature from attending any session of the house of which he shall be a 
member or any committee thereof, or from giving his vote upon any ques- 
tion which may come before such house or committee, or from performing 
any other official act, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 916, § 85.] 

Cited in 108 Wash. 207. 


§ 2388. Witness Refusing to Attend Legislature or Committee or to 
Testify. 


| Every person duly summoned to attend as a witness before either 
house of the legislature of this state, or any committee thereof authorized to 
summon witnesses, who shall refuse or neglect, without lawful excuse, to 
attend pursuant to such summons, or who shall willfully refuse to be sworn 
or to affirm or to answer any material or proper question, or to produce, 
upon reasonable notice, any material or proper books, papers or documents 
in. his possession or under his control, shall be guilty of a gross misde- 
meanor. [L. 09, p. 917, § 86.] 
See infra, §§ 8188-8190, penalties on same subject. 


BESCUES AND ESCAPES, 


§ 2339. Rescuing Prisoner. 

Every person who shall, by force or fraud, rescue from lawful cus- 
tody, or from an officer or person having him in lawful custody, a prisoner 
held upon a charge, arrest, commitment, conviction or sentence for fel- 
ony, shall be guilty of a felony; and every person who shall rescue a pris- 
oner held upon a charge, arrest, commitment, conviction or sentence for 
a gross misdemeanor or misdemeanor shall be guilty of misdemeanor. 
[L. 709, p. 917, 8 87.] 
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§ 2340. Taking Property from an Officer. 

Every person who shall take from the custody of any officer or other 
person any personal property in his charge under any process of law, or 
who shall willfully injure or destroy such property, shall be guilty of a 
misdemeanor. [L. ’09, p. 917, § 88.] 


§ 2341. Escaped Prisoner Recaptured. 

Every person in custody, under sentence of imprisonment for any 
crime, who shall escape from custody, may be recaptured and imprisoned 
for a term equal to the unexpired portion of the original term. IL. ’09, 
p. 917, 8 89.] 


§ 2342. Prisoner Escaping. 

Every prisoner confined in a prison, or being in the lawful custody of 
an officer or other person, who shall escape or attempt to escape from such 
prison or custody, by force or fraud, if he is held on a charge, conviction 
or sentence of a felony, shall be guilty of a felony; if held on a charge, 
conviction or sentence of a gross misdemeanor or misdemeanor, he shall 
be guilty of a misdemeanor. [L. ’09, p. 918, § 90.] 


Cited in 69 Wash. 271, 272. 


§ 2343. Aiding Prisoner to Escape. 

Every person who, with intent to effect or facilitate the escape of a 
prisoner, whether such escape shall be effected or attempted or not, shall 
convey or send to a prisoner any information or aid, or convey or send 
into a prison any disguise, instrument, weapon or other thing, or aid or 
assist @ prisoner in escaping or attempting to escape from the lawful cus- 
tody of a sheriff or other officer or person, shall be guilty of a felony if 
such prisoner is held upon a charge, arrest, commitment, conviction or 8 
sentence for a felony, and shall be guilty of a misdemeanor if such prisoner 
is held upon a charge, arrest, commitment, conviction or sentence for a 
gross misdemeanor or misdemeanor. [L. 09, p. 918, § 91.] 


See infra, § 10232, assisting prisoner to escape from penitentiary. 
See infra, § 10233, supplying with weapons or drugs. 


§ 2344. Custodian Suffering Escape. 

Every person who shall allow a prisoner lawfully in his custody to 
escape, or shall connive at or assist such escape, or shall omit any act 
or duty by reason of which omission such escape is occasioned, contrib- 
uted to or assisted, shall, if he connive at or assist such escape, be guilty 
of a felony; and in any other case, of a gross misdemeanor. [L. 09, 
p. 918, § 92.] 


§ 2345. Ministerial Officer Permitting Escape. 

Every officer who shall ask or receive, directly or indirectly, any 
compensation, gratuity or reward, or promise thereof, to procure, assist, 
connive at or permit any prisoner in his custody to escape, whether such 
escape shall be attempted or not, or shall commit any unlawful act tending 
to hinder justice, shall be guilty of a gross misdemeanor. [L. 09, p. 918, 


§ 93. 
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§ 2346. Concealing Escaped Prisoner. 


Every person who shall conceal, or harbor for the purpose of con- 
cealment, a prisoner who has escaped or is escaping from custody, shall 
be guilty of a felony if the prisoner is held upon a charge or conviction 
or sentence of felony, and of a misdemeanor if the prisoner is held upon 
a charge or conviction of a gross misdemeanor or misdemeanor. [L. 09, 
p. 919, § 94.] 


§ 2347. Injury to Public Record. 


Every person who shall willfully and unlawfully remove, alter, muti- 
late, destroy, conceal or obliterate a record, map, book, paper, document 
or other thing filed or deposited in a public office, or with any public 
officer, by authority of law, shall be punished by imprisonment in the 
state penitentiary for not more than five years, or by a fine of not more 
than one thousand dollars, or by both. [L. 09, p. 919, § 95.) 


PUBLIC RECORDS. 
§ 2348. Injury to and Misappropriation of Record. 

Every officer who shall mutilate, destroy, conceal, erase, obliterate or 
falsify any record or paper appertaining to his office, or who shall fraudu- 
lently appropriate to his own use or to the use of another person, or 
secrete with intent to appropriate to such use, any money, evidence of 
debt or other property intrusted to him by virtue of his office, shall be 
punished by imprisonment in the state penitentiary for not more than 
ten years, or by a fine of not more than five thousand dollars, or by both. 
[L. 709, p. 919, § 96.] 


§ 2349. Offering False Instrument for Filing or Record. 


Every person who shall knowingly procure or offer any false or 
forged instrument to be filed, registered or recorded in any public office, 
which instrument, if genuine, might bt filed, registered or recorded in 
such office under any law of this state or of the United States, shall be 
punished by imprisonment in the state penitentiary for not more than 
five years, or by a fine of not more than five thousand dollars, or by both. 
[L. 09, p. 919, 8 97.] 


§ 2350. False Report. 

Every public officer who shall knowingly make any false or mislead- 
ing statement in any official report or statement, under circumstances not 
otherwise prohibited by law, shall be guilty of a gross misdemeanor. 
[L. 709, p. 920, § 98.] 


See infra, § 2380, false certificates by officers. 
See infra, § 7541, false appraisement of public lands. 


PERJURY AND OTHER CRIMES. 


§ 2351. Perjury—First Degree. 

Every person who, in any action, proceeding, hearing, inquiry or 
investigation, in which an oath may lawfully be administered, shall swear 
that he will testify, declare, depose or certify truly, or that any testimony, 
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declaration, deposition, certificate, affidavit or other writing by him sub- 
scribed is true, and who, in such action, proceeding, hearing, inquiry or 
investigation shall state or subscribe as true any material matter which 
he knows to be false, shall be guilty of perjury in the first degree and 
shall be punished by imprisonment in the state penitentiary for not more 


than fifteen years. 


Cited in 83 Wash. 422—425; 105 Wash. 
174. 

Perjury in General: See Remington's 
Digest, “Perjury.” 

An information for perjury sufficiently 
charges the materiality of the testimony, 
within this section, defining perjury, even 
if insufficient at common law, where it 
alleges that accused willfully testified 
falsely “to the following material facts 


IL. 09, p. 920, § 99.) 


in the case,” setting forth the testimonv: 
in view of sections 2065, 2066, supra: 
“et v. Vane, 105 Wash. 170, 177 Pae. 


Form of oath as affecting crime of 
perjury. Ann. Oas. 1914B, 595; 
Ann. Cas. 1916A, 497. 

False statement made under fear or 
compulsion as perjury. 4 A. L. R. 
1319. 


§ 2852. Knowledge of Materiality not Necessary. 

It shall be no defense to a prosecution for perjury in the first degree 
that the defendant did not know the materiality of his false statement 
or that it did not in fact affect the proceeding in or for which it was 
made. It shall be sufficient that it was material and might have affected 


such proceeding. 


Cited in 83 Wash. 425. 


This section does not contemplate that, 
if the testimony be material to the issue, 
the offense would be perjury in the first 


§ 2353. Perjury—Second Degree. 


L. 09, p. 920, 8 100.] 


degree, and, if not material, “perjury in 


the second degree”: State v. Wilson, 83 
Wash. 419, 145 Pac. 455. 


Every person who, whether orally or in writing, and whether as a 
volunteer or in a proceeding or investigation authorized by law, shall 
knowingly swear falsely concerning any matter whatsoever, shall be 
guilty of perjury in the second degree and shall be punished by imprison- 
ment in the state penitentiary fop not more than five years, or by im- 


prisonment in the county jail for not more than one year. 


$ 101.1 


Cited in 69 Wash. 86; 83 Wash. 423— 
425; 84 Wash. 116; 91 Wash. 482—485. 


“Perjury in the second degree” as de- 
fined by this section i3 not included with- 
in, and conviction thereof cannot be had 
under, a charge of perjury under sec- 
tion 2351, defining perjury in the “first 
degree”: State v. Wilson, 83 Wash. 419, 
145 Pac. 455. 

a prosecution for perjury in the second 


[L. 09, p. 920. 


degree may be predicated upon an afi- 
davit as to the financial condition of a 
bank voluntarily made by one of its 
officers and not required by law, under 
this section, the use of the disjunctive 
plainly manifesting the intent to treat 
voluntary false swearing the same 48 
false swearing in a proceeding or investi- 
gation: Stat: v. Howard, 91 Wash. 451, 
158 Pac. 104. 


§ 2354. ‘‘Oath’’ and Swear Defined. 

The term ‘‘oath’’ shall include an affirmation and every other mode 
authorized by law of attesting the truth of that which is stated. A 
person who shall state any matter under oath shall be deemed to ‘‘swear”’ 


thereto. [L. 09, p. 920, § 102.] 


Cited in 91 Wash. 483, 485. 

In view of this section an “oath” as a 
basis of a prosecution for false swearing 
or perjury in the second degree does not 


imply a form of inquiry required by law: 
State v. Howard, 91 Wash. 481, 158 Pac. 
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§ 2355. Irregularity in Administering Oath or Incompetency of Witness 
No Defense. 

It shall be no defense to a prosecution for perjury that an oath was 
administered or taken in an irregular manner or that the defendant was 
not competent to give the testimony, deposition, certificate or affidavit 
of which falsehood is alleged. It shall be sufficient that he actually gave 
such testimony or made such deposition, certificate or affidavit. [L. 09, 
p. 921, § 103.] 


False swearing, where no oath, or the rt required, as perjury. 39 L. R. 
particular one administered, was A. (N. 8) 96. 


§ 2356. Deposition—When Complete. 


The making of a deposition, certificate or affidavit shall be deemed 
to be complete when it is subscribed and sworn to or affirmed by the 
defendant with intent that it be uttered or published as true. [L. ’09, 
p. 921, 8 104.] 


§ 2357. Statement of What One Does not Know to be True. 


Every unqualified statement of that which one does not know to be 
true is equivalent to a statement of that which he knows to be false. [L. ’09, 
p. 921, § 105.] 


§ 2358. Offering False Evidence. 


Every person who, upon any trial, hearing, inquiry, investigation or 
other proceeding authorized by law, shall offer or procure to be offered 
in evidence, as genuine, any book, paper, document, record or other in- 
strument in writing, knowing the same to have been forged or fraudu- 
lently altered, shall be punished by imprisonment in the state penitentiary 
for not more than ten years. [L. ’09, p. 921, § 106.} 


§ 2359. Committal of Witness—Detention of Documents. 


Whenever it shall appear probable to a judge, justice of the peace, 
magistrate, or other officer lawfully authorized to conduct any hearing, 
proceeding or investigation, that a person who has testified before him 
has committed perjury in any testimony so given, or offered any false 
evidence, he may, by order or process for that purpose, immediately com- 
mit such person to jail or take a recognizance for his appearance to 
answer such charge. In such case he may detain any book, paper, docu- 
ment, record or other instrument produced before him or direct it to be 
delivered to the prosecuting attorney. [L. 09, p. 921, S 107.) 


§ 2360. Subornation of Perjury. 


Every person who shall willfully procure another to commit perjury, 
in either degree, or to offer any false evidence, shall be guilty of suborna- 
tion of perjury and shall be punished in the same manner as if he had 
himself committed the perjury so procured or offered the false evidence 
so offered. [L. ’09, p. 922, § 108. ] 


§ 2361. Attempt to Suborn Perjury. 
Every person who, without giving, offering or promising a bribe, 
shall incite or attempt to procure another to commit perjury, in either 
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degree, or to offer any false evidence, or to withhold true testimony, 
though no perjury be committed or false evidence offered or true testi- 
mony withheld, shall be guilty of a gross misdemeanor. [L. ’09, p. 922, 
§ 109.] 

What constitutes offense of attempting to suborn perjury. 17 Ann. Cas. 1182. 


§ 2362. Destroying Evidence. 

Every person who, with intent to conceal the commission of any 
felony, or to protect or conceal the identity of any person committing 
the same, or with intent to delay or hinder the administration of the 
law or to prevent the production thereof at any time, in any court or 
before any officer, tribunal, judge or magistrate, shall willfully destroy. 
alter, erase, obliterate or conceal any book, paper, record, writing, instru- 
ment or thing, shall be guilty of a gross misdemeanor. IL. 09, p. 922 
$ 110.] 


§ 2363. Tampering With Witness. 
Every person who shall willfully prevent or attempt to prevent, by 
persuasion, threats or otherwise, any person from appearing before any 
court, or officer authorized to subpoena witnesses, as a witness in any 
action, proceeding or investigation, with intent thereby to obstruct the 
course of justice, shall be guilty of a gross misdemeanor. [L. 09, p. 922. 
§ 111.] 
Cited in 92 Wash. 221. 


sufficient without alleging that such court 


An information charging accused with 
tampering with witnesses in a certain ac- 
tion before a designated justice court is 


was “authorized to subpoena witnesses”: 
State v. Wingard, 92 Wash. 219, 158 Pac. 
725. 


§ 2364. Neglect or Refusal to Receive a Person into Custody. 

Every officer who, in violation of any legal duty, shall willfully neg- 
lect or refuse to receive a person into his official custody or into a prison 
under his charge, shall, in a case where no other punishment is specially 


provided by law, be guilty of a gross misdemeanor. 


IL. ’09, p. 922, § 112. 


§ 2365. Refusal to Make Arrest or to Aid Officer. 

Every person who, after having been lawfully commanded by any 
magistrate to arrest another person, shall willfully neglect or refuse so 
to do; and every person who, after having been lawfully commanded to 
aid an officer in arresting any person, or in retaking any person who has 
escaped from lawful custody, or in executing any lawful process, shall 
willfully neglect or refuse to aid such officer, shall be guilty of a misde- 


meanor. [L. 09, p. 923, §113.] 


Cited in 90 Wash. 153. 

Under this section, the owner of a 
boat is not liable for the acts of the 
purser in ejecting a person from the 
boat, if the purser was acting under the 


§ 2366. Resisting Public Officer. 


direct command of a police officer and 
aiding him to make an arrest: Duval v. 
3 Nav. Co., 90 Wash. 149, 155 Pac. 
768. 


Every person who, in any case or under any eireumstances not other- 
wise specially provided for, shall willfully resist, delay or obstruct a 
public officer in discharging or attempting to discharge any legal duty 


of his office, shall be guilty of a misdemeanor. 


[L. 09, p. 923, § 114. 
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See supra, § 2331, interfering with or resisting officer. 
See supra, § 2365, resisting and refusing to aid in arrest. 
See infra, § 2520, obstructing firemen. 

See infra, § 2555, combination to resist process, 

See infre, § 2672, obstructing officer. 


§ 2367. Compounding Crimes. 

Every person who shall ask or receive, directly or indirectly, any 
compensation, gratuity or reward, or any promise thereof, upon an agree- 
ment or understanding that he will compound or conceal a crime or vio- 
lation of a statute, or abstain from testifying thercto, delay a prose- 
cution therefor or withhold any evidence thereof, except in a case where 
a compromise is allowed by law, shall be guilty— 

(1) Of a felony and punished by imprisonment in the state penitentiary 
for not more than five years, where the agreement or understanding 
relates to a felony; 

(2) Of a misdemeanor, where the agreement or understanding relates 
to a gross misdemeanor or misdemeanor, or to a violation of statute for 
which a pecuniary penalty or forfeiture is prescribed. 

In any proceeding against a person for compounding a crime, it shall 
not be necessary to prove that any person has been convicted of the crime 
or violation of statute in relation to which an agreement or understanding 
herein prohibited was made. [L. 09, p. 923, §115.] 


Necessity of alleging and proving 9 Ann. Oas. 565; 7 L. R. A. (N. 8.) 
actual commission of offense 709. 
charged to have been compounded. 


§ 2368. Intimidating Public Officer. 


Every person who shall, directly or indirectly, address any threat 
or intimidation to a public officer or to a juror, referee, arbitrator, ap- 
praiser or assessor, or to any other person authorized by law to hear or 
determine any controversy or matter, with intent to induce him, contrary 
to his duty to do or make or to omit or delay any act, decision or deter- 
mination, shall be guilty of a misdemeanor. [L. 09, p. 924, S 116.] 


§ 2369. Malicious Prosecution. 


Every person who shall, maliciously and without probable cause there- 
for, cause or attempt to cause another to be arrested or proceeded against 
for any crime of which he is innocent— 

(1) If such crime be a felony, shall be punished by imprisonment in 
the state penitentiary for not more than five years; and, 

(2) If such crime be a gross misdemeanor or misdemeanor, shall be 
guilty of a misdemeanor. [L. 09, p. 924, § 117.) 


Cited in 85 Wash. 353, 354. 


Under this section, an information 
charging a malicious prosecution with- 
out specifying the charge on which the 
arrest was made is fatally defective, in 
that it charges two offenses, if any, in 


violation of section 2059, and also in 
that it fails to comply with section 2957, 
providing that an information must be 
direct and certain as regards the crime 
charged: State v. Smith, 8 Wash. 352, 
148 Pac. 25. 


§ 2370. Barratry—Solicitation by Attorneys. 
Every person who shall bring on his own behalf, or instigate, incite 
or encourage another to bring, any false suit at law or in equity in any 
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court of this state, with intent thereby to distress or harass a defendant 
therein; and every person, being an attorney or counselor at law, who 
shall personally, or through the agency of another, solicit employment 
as such attorney, in any suit pending or prospective, or, with intent to 
obtain such employment shall, directly or indirectly, loan any money or 
give or promise to give any money, property or other consideration to 
the person from whom such employment is sought; and every person 
who shall serve or send any paper or document purporting to be or resem- 
bling a judicial process, not in fact a judicial process shall be guilty of 
a misdemeanor; and in case the person offending is an attorney, he may, 
in addition thereto be disbarred from practicing law within this state. 
[L. 15, p. 492, §1; L. ’09, p. 924, § 118.] 


§ 2371. Buying Demand or Promising Reward by J ustice or C onstable. 


Every justice of the peace or constable who shall, directly or 
indirectly, buy or be interested in buying anything in action for the 
purpose of commencing a suit thereon before a justice of the peace, or 
who shall give or promise any valuable consideration to any person as 
an inducement to bring, or as a consideration for having brought, a suit 
before a justice of the peace, shall be guilty of a misdemeanor. [L. ’09, 
p. 924, §119.] 


8 2372. Criminal Contempt. 


Every person who shall commit a contempt of court of any one of 
the following kinds shall be guilty of a misdemeanor: 

(1.) Disorderly, contemptuous or insolent behavior committed during 
the sitting of the court, in its immediate view and presence, and directly 
tending to interrupt its proceeding or to impair the respect due to its 
authority; or, 

(2.) Behavior of like character in the presence of a referee, while actu- 
ally engaged in a trial or hearing pursuant to an order of court, or in the 
presence of a jury while actually sitting in the trial of a cause or upon 
an inquest or other proceeding authorized by law; or, 

(3.) Breach of the peace, noise, or other disturbance directly tending to 
interrupt the proceedings of a court, jury or referee; or, 

(4.) Willful disobedience to the lawful process or mandate of a court; 
or, 

(5.) Resistance, willfully offered, to its lawful process or mandate; or, 

(6.) Contumacious and unlawful refusal to be sworn as a witness, or 
after being sworn, to answer any legal and proper interrogatory; or, 

(7.) Publication of a false or grossly inaccurate report of its proceed- 
ings; or, 

(8.) Assuming to be an attorney or officer of a court or acting as such 
without authority. [L. 09, p. 925, § 120.] 

See supra, §§ 1049-1062, contempts and their punishment. 


Cited in 63 Wash. 28; 79 Wash. 555; is declaratory of the common law and 
194 Wash. 680, 682, 684. equivalent to contempt “in the face of 
This section defining contempt of court the court”: State v. Buddress, 63 Wash. 
as disorderly or insolent behavior eom- 26, 114 Pac. 879. 
mitted during the sitting of the court, When a judgment shows a contempt 
“in its immediate view and presence,” within this section by a breach of the 
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peace or other disturbance directly tend- 
ing to interrupt the proceedings of the 
court: State v. Buddres3, 63 Wash. 26, 
114 Pac. 879. 


The publication of a false or grossly 
inaccurate report of the procecdings of 
a court 13 criminal contempt, within this 
section, subdivision 7, whether the pro- 
ceedings are pending at the time of the 
publication or concluded prior thereto: 
State v. Angevine, 104 Wash. 679, 177 
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In a prosecution for criminal contempt 
by publishing a false report of court 
proceedings, the admission of the publica- 
tion, and evidence of its gross inaccuracy 
and the synchronous pendency of the 
action, sustained a verdict, the weight 
and credibility of the evidence being 
for the jury: State v. Angevine, 104 
Wash. 679, 177 Pac. 701. : 

Power of court to punish as for con- 
tempt act made punisheble by stat- 


Pac. 701. ute. Ann. Cas. 1915B, 157. 


§ 2378. Grand Juror Acting After Challenge Allowed. 

Every grand juror who, with knowledge that a challenge interposed 
against him by a defendant has been allowed, shall be present at, or take 
part, or attempt to take part, in the consideration of the charge against 
the defendant who interposed such challenge, or the deliberations of the 
grand jury thereon, shall be guilty of a misdemeanor. IL. 09, p. 925, 
§ 121.] 


§ 2374. Production of Pretended Heir. 


Every person who shall fraudulently or falsely pretend that any 
infant child was born of a parent whose child is or would be entitled 
to inherit real property or to reccive any personal property, or who shall 
falsely represent himself or another to be a person entitled to an interest 
or share in the estate of a deceased person as executor, administrator, hus- 
band, wife, heir, legatee, devisee, next of kin or relative of such deceased 
person, shall be punished by imprisonment in the state penitentiary for 
not more than ten years. [L. 09, p. 926, §122.] 


§ 2375. Substitution of a Child. 


Every person to whom a child has been confided for nursing, educa- 
tion or any other purpose, who, with intent to deceive a person [parent], 
guardian or relative of such child, shall substitute or produce to such 
parent, guardian or relative, another child or person in the place of the 
child so confided, shall be punished by imprisonment in the state peni- 
tentiary for not more than ten years. [L. ’09, p. 926, § 123.] 


§ 2376. Instituting Suit in Name of Another. 


Every person who shall institute or prosecute any action or other 
proceeding in the name of another, without his consent and contrary to 
law, shall be guilty of a gross misdemeanor. [L. 09, p. 926, § 124.) 


§ 2877. Unauthorized Communication With Prisoner. 


Every person who, not being authorized by law or by any officer 
authorized thereto, shal] have any verbal communication with any pris- 
oner in any jail, reformatory, penitentiary, or other pena) institution, or 
shall bring into or convey out of the same any writing, clothing, food, 
tobacco or any article whatsoever, shall be guilty of a misdemeanor. 
[L. 09, p. 926, § 125.] 


§ 2378. Disclosing Transaction of Grand Jury. 


Every judge, grand juror, prosecuting attorney, clerk, stenographer 
or other officer who, except in the due discharge of his official duty, shall 
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disclose the fact that a presentment has been made or indictment found 
or ordered against any person, before such person shall be in custody; 
and every grand juror, clerk or stenographer who, except when lawfully 
required by the court or officer, shall disclose any evidence adduced before 
the grand jury, or any proceeding, discussion or vote of the grand jury 
or any member thereof, shall be guilty of a misdemeanor. [L. ’09, p. 927, 
§ 126. | 


See, also, § 2046, supra. 


§ 2379. Disclosure of Deposition Returned by Grand Jury. 


Every clerk of any court or other officer who shall willfully permit 
any deposition, or the transcript of any testimony, returned by a grand 
jury and filed with such clerk or officer, to be inspected by any person 
except the court, the deputies or assistants of such clerk, and the prosecut- 
ing attorney and his deputies, until after the arrest of the defendant, 
shall be guilty of a misdemeanor. [L. ’09, p. 927, § 127.] 


§ 2380. Public Officer Making False Certificate. 


Every public officer who, being authorized by law to make or give 
a certificate or other writing, shall knowingly make and deliver as true 
such a certificate or writing containing any statement which he knows 
to be false, in a case where the punishment thereof is not expressly 
prescribed by law, shall be guilty of a gross misdemeanor. IL. 09, 
p. 927, § 128. 


Sec supra, § 2350, false reports by officers. 
See infra, § 2584, false certificates to certain instruments, 


§ 2381. Falsely Auditing and Paying Claims. 

Every public officer or person holding or discharging the duties 
of any public office or place of trust under the state or in any county. 
town or city, a part of whose duty it is to audit, allow or pay, or take 
part in auditing, allowing or paying, claims or demands upon the statc 
or such county, town or city, who shall knowingly audit, allow or pay, 
or, directly or indirectly, consent to or in any way connive at the 
auditing, allowance or payment of any claim or demand against the 
state or such county, town or city, which is false or fraudulent or 
contains any charge, item or claim which is false or fraudulent, shall 
be guilty of a gross misdemeanor. [L. 09, p. 927, §129.] 


Cited in 88 Wash. 665. 

The use of the word “false” in connec- 
tion with the word “fraudulent” in this 
section does not show a legislative intent 
to include only such claims as are cor- 
ruptly false or acts done with willful 
design to cheat the public: State v. 
Case, 88 Wash. 664, 153 Pac. 1070. 


§ 2382. Conspiracy. 


The crime of submitting a false audit 
by a publice officer, without intent to 
cheat was not an offense at eommon law, 
and being an offense malum prohibitum, 
an intent to violate the law is implied 
from the fact of violation: State v. Case, 
88 Wash. 664, 153 Pac. 1070. 


Whenever two or more persons shall conspire— 


(1.) To commit a crime; or 


(2.) Falsely and maliciously to procure another to be arrested or 


proceeded against for a crime; or 
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(3.) Falsely to institute or maintain any action or proceeding; or 

(4.) To cheat or defraud another out of any property by unlawful 
or fraudulent means; or 

(5.) To prevent another from exercising any lawful trade or calling, 
or from doing any other lawful act, by force, threats or intimidation, 
or by interfering or threatening to interfere with any tools, implements 
or property belonging to or used by another, or with the use or em- 
ployment thereof; or 

(6.) To commit any act injurious to the public health, public morals, 
trade or commerce, or for the perversion or eorruption of public justice 
or the due administration of the law; or 

(7.) To accomplish any criminal or unlawful purpose, or to accom- 
plish a purpose, not in itself criminal or unlawful, by criminal or un- 
lawful means; 


Every suth person shall be guilty of a gross misdemeanor. [L. 09, 
p. 928, § 130.] 


Cited in 72 Wash. 655; 79 Wash. 206. mitting the offense. 5 A. L. R. 
In General: See Remington’s Digest, 787. . 

Conspiracy. 9 to pepi age be 

other offense which can only be 

Sufficiency of Information Under This committed by the concerted action 

Section, Subdivision 5: State v. Marde- of the parties to it. 11 A. L. R. 

sich, 79 Wash. 204, 140 Pac. 573. i 196. 
Criminal responsibility for conspir- Criminal responsibility ot wife for 


ing to commit offense of one who conspiracy with husband. 4 A. L. 
is personally incapable of com- B. 282. 


§ 2383. Overt Act not Necessary. 


In any proceeding for [a] violation of section 2382, it shall not 
be necessary to prove that any overt act was done in pursuance of such 
unlawful conspiracy or combination. [L. ’09, p. 928, § 131. 


Cited in 79 Wash. 206. 


§ 2384. Corporation to Forfeit Franchise. 


Every corporation, whether foreign or domestic, which shall violate 
any provision of section 2382, shall forfeit every right and franchise 
to do business in this state. The attorney general shall begin and con- 
duct all actions and proceedings necessary to enforce the provisions of 
this section. [L. 709, p. 928, S 132.] 


Criminal liability of corporation for conspiracy. Ann. Cas. 1916C, 462. 


CHAPTER V. 
CRIMES AGAINST THE PERSON. 


§ 2385. Suicide Defined. 
Suicide is the intentional taking of one’s own life. [L. ’09, p. 929, 
§ 133.] 


§ 2886. Attempting Suicide. 

Every person who, with intent to take his own life, shall commit 

upon himself any act dangerous to human life, or which, if committed 

upon or toward another person and followed by death as a consequence, 
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would render the perpetrator chargeable with homicide, shall be pun- 
ished by imprisonment in the state penitentiary for not more than 
two years, or by a fine of not more than one thousand dollars. [L. 09, 
p. 929, § 134.] 


oe to commit suicide as indictable offense. 8 Ann. Cas. 354; 7 L. B. A. 
(N. B.) 286. 


§ 2387. Aiding Suicide. 

Every person who, in any manner, shall willfully advise, encourage, 
abet or assist another in taking his own life shall be guilty of man- 
slaughter. [L. ’09, p. 929, § 135. 


Guilt of one aiding or abetting suicide. 13 A. L. R. 1259; 66 L. B. A. 304; 22 
L. R. A. (N. 8.) 243. | 


§ 2388. Abetting Attempt at Suicide. 
Every person who, in any manner, shall willfully advise, encourage, 
abet or assist another person in attempting to take the latter’s life shall 


be punished by imprisonment in the state penitentiary for not more 
than ten years. [L. 09, p. 929, §136.] 


§ 2389, Incapacity of Person Aided No Defense. 


The fact that the person attempting to take his own life was in- 
eapable of committing crime shall not be a defense to a prosecution under 
either of sections 2387 or 2388. [L. 09, p. 929, § 137.] 


HOMICIDE, 
§ 2390. Homicide—Defined and Classified. 


Homicide is the killing of a human being by the act, procurement or 
omission of another and is either (1) murder, (2) manslaughter, (3) 
excusable homicide or (4) justifiable homicide. [L. ’09, p. 929, § 138.} 

Cited in 88 Wash. 309. 
For text treatment of -“Homicide,” see 13 R. ©. L. 697. 


82391. Proof of Death and of Killing by Defendant. 
No person shall be convicted of murder or manslaughter unless the 
death of the person alleged to have been killed and the fact of killing 


by the defendant, as alleged, are each established as independent facts 
beyond a reasonable doubt. [L. 09, p. 930, § 139.] 


§ 2392. Murder in the First Degree—Death Penalty. 
The killing of a human being, unless it is excusable or justifiable, 
is murder in the first degree when committed either— 

1. With a premeditated design to effect the death of the person 
killed, or of another; or, 

2. By an act imminently dangerous to others and evincing a depraved 
mind, regardless of human life, without a — design to effect 
the death of any individual; or, 

3. Without design to effect death, by a person engaged in the com- 
mission of, or in an attempt to commit, or in withdrawing from the 
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scene of, a robbery, rape, burglary, larceny or arson in the first degree; 
or, 

4. By maliciously interfering or tampering with or obstructing any 
switch, frog, rail, roadbed, sleeper, viaduct, bridge, trestle, culvert, em- 
bankment, structure or appliance pertaining to or connected with any 
railway, or any engine, motor or car of such railway. 

Murder in the first degree shall be punishable by imprisonment in 
the state penitentiary for life, unless the jury shall find that the pun- 
ishment shall be death; and in every trial for murder in the first 
degree. the jury shall, if it find the defendant guilty, also find a special 
verdict as to whether or not the death penalty shall be inflicted; and 
if such special verdict is in the affirmative, the penalty shall be death, 
otherwise, it shall be as herein provided. All executions in accordance 
herewith shall take place at the state penitentiary under the direction 
of and pursuant to arrangements made by the superintendent thereof. 


[L. 19, p. 273, §1. Cf. L. 13, p. 581, §1; L. 509, p. 930, § 140.] 


Cited in 61 Wash. 637; 64 Wash. 129, 
130; 65 Wash. 597; 66 Wash. 541; 83 Wash. 
3; 88 Wash. 309; 89 Wash. 454; 94 Wash. 
123; 104 Wash. 400; 105 Wash. 160. 

In General: See Remington’s Digest, 
Homieide. 

Upon the defense that accused partici- 
pated in a robbery because of duress, 
it is not error to instruct that, on a 
resulting murder, there was no question 
of justifiable or excusable homicide, where 
the accused had participated in the rob- 
bery and the victim was murdered by a 
confederate in committing the robbery; 
in view of this section, subdivision 3: 
State v. Moretti, 66 Wash. 537, 120 Pac. 
102. 

Under this section, it i3 not necessary 
that the indictment or information neg- 
ative that the killing was without excuse 
or justification; at least, not further than 
to allege that the killing was done “will- 
fully, unlawfully, feloniously and with a 
premeditated design”; in view of sections 
2055, 2057, 2064—2066, supra, defining the 
requisites of indictments and informa- 


tions and declaring the effect of informa? 
defects that do not affect the substantial 
rights of the defendant: State v. Siefert, 
65 Wash. 596, 118 Pac. 746. 

An information charging that the ac- 
cused did, with premeditated design to 
effect her death, kill and murder A. J. 
by beating and mortally wounding, etc., 
follows the language of this section, and 
is sufficient, without further alleging that 
the person died: State v. Jahns, 61 Wash. 
636, 112 Pac. 747. 

Sufficient evidence to sustain a convic- 
tion of second degree murder is by evi- 
dence of malice or “premeditated design 
to effect the death,” within thig section: 
State v. Hawkins, 89 Wash. 449, 154 
Pac. 827. 


Under this and the following sections, 
killing with a design to effect death is 
murder and the element of manslaughter 
is excluded, even if under provocation or 
sudden heat of passion: State v. Palmer, 
104 Wash. 396, 176 Pac. 547; State v. 
Hoyer, 105 Wash. 160, 177 Pac. 683. 


§ 2398. Murder in the Second Degree. 


The killing of a human being, unless it is excusable or justifiable, 
‘ig murder in the second degree when— 

(1.) Committed with a design to effect the death of the person killed 
or of another, but without premeditation; or 
( 2.) When perpetrated by a person engaged in the commission of, 
or in an attempt to commit, or in withdrawing from the scene of, a 
felony other than those enumerated in section 2392. 


Murder in the second degree shall be punished by imprisonment 


in the state penitentiary for not less than ten years. 


§ 141.] 


[L. ’09, p. 931, 


Cited in 64 Wash. 129; 88 Wash. 310594 Wash. 123; 104 Wash. 400. 


1151 


2394 CRIMINAL LAW. 


§ 2394. Killing in Duel. 


Every person who shall fight or participate in, as second or as- 
sistant, any ducl within this state, in which any person is killed, or who, 
by previous appointment made within this state, shall fight or participate 
in, as second or assistant, any duel out of the state, in which any per- 
son is killed, shall be guilty of murder in the second degree; and, in the 


[TITLE XIV 


latter case, may be proceeded against in any county in this state. 


p. 931, § 142.] 


Cited in 88 Wash. 310; 94 Wash. 123; 
104 Wash. 400. 


§ 2395. Manslaughter. 


L. 09, 


Homicide and degree thereof in case 
of killing in duel. 63 L. R. A. 377; 
5 L. R. A. (N. 8.) 821. 


In any case other than those specified in sections 2392, 2393 and 
2394, homicide, not being excusable or justifiable, 1s manslaughter. 

Manslaughter is punishable by imprisonment in the state peniten- 
tiary for not more than twenty years, or by imprisonment in the county 
jail for not more than one year, or by a fine of not more than one 


thousand dollars, or by both fine and imprisonment. 


$ 143.] 


Cited in 64 Wash. 129, 130; 66 Wash. 
470; 80 Wash. 534; 88 Wash. 310; 104 
Wash. 399. 

Under this section defining man- 
slaughter, the court cannot determine the 
degree and decide, a3 a matter of law, 
that the defendant was necessarily guilty 
of one of the higher degrees, where it 
appears that defendant was having a 
dispute with the deceased over a fence, 
called his attention to the gun carried 
by defendant’s daugbter, who evidently 
heard the remark and who had made 
threats against the deccased; since de- 
fendant’s guilt did not depend entirely 
on the presence or absence of design on 
her part, the same being a question for 
the jury: State v. Beebe, 66 Wash. 463, 
120 Pac, 122. 

Under this section, if a homicide is 
neither excusable nor justifiable, it must 
at least be manslaughter, and the pur- 
pose of the code is to do away in 
homicide with instructions submitting 
lesser degrees of statutory offenses: 
State v. Blaine, 64 Wash. 122, 116 Pac. 
660. 

Under this section, the accused is not 
entitled to an instruction upon the sub- 
ject of manslaughter, where it appears 
by his own testimony that the killing 
was with the admitted design to effect 
death and wa3 not in any manner con- 
nected with any offense less than a fel- 
ony: State v. Gounagias, 88 Wash. 304, 
153 Pac. 9, L. R. A. 1916C, 581. 

Under this statute, it is not error in 
defining manslaughter to use the words 
“voluntarily” and “involuntarily” as ex- 
cluded in the definitions of first and sec- 
ond degree murder; and such words are 


[L. 09, p. 931, 


not confusing as capable of a varied 
meaning without any further definition: 
— v. Totten, 67 Wash. 192, 121 Pac. 


The act of selling unbranded poison, 
from which death results is manslaughter, 
although without intent to take human 
life, under this section: State v. Takano, 
94 Wash. 119, 162 Pac. 35. 


Under a plea of self-defense, admitting 
that the killing was with a design to 
kill, the accused is guilty of murder or 
not guilty, and is not entitled to an 
instruction on the subject of manslaughter, 
as defined by this section: State v. 
Palmer, 104 Wash. 396, 176 Pac. 547. 

Killing or assaulting friend or rel- 
ative as sufficient provocation to 
reduce homicide to manslaughter. 
13 Ann. Cas. 1084; Ann. Cas. 
1914B, 457. 


Criminality of unintentional killing 
by person engaged in unlawful act 
not malum in se. 4 Ann Cas. Soo. 

What amounts ‘to participation in 
homicide on part of one not 
the actual perpetrator, who was 
present without preconcert or con- 
spiracy. 12 A. L. R. 275. 

‘Wife’s confession of adultery as af- 
fecting degree of homicide in kill- 
ing her paramour. 10 A. L. R. 470. 

Failure to provide medical or surgical 
attention as homicide. 10 A. L. R. 
1137; 6 L R. A. (N. 8.) 685; 45 
L. R. A. (N. 8.) 559. 

Effect on liability of one inflicting 
personal injury on another who 
dies of fact that negligence, mis- 
take or lack of skill of physician 


1152 


CHAP. V] 


or surgeon contributed to the 
death. 8 A. L. R. 516. 


Effect of voluntary intoxication to 
reduce homicide to manslaughter. 
12 A. L. R. 879. 

Criminal character of homicide by 
accident while hunting. 1 L. R. A. 
(N. 8.) 991. 


Automobile causing death by reason 
of negligent operation as man- 
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1082; Ann. Cas. 1918E, 1146; 30 
L. R. A. (N. 8.) 458; 33 L. R. A. 
(N. S.) 403; L. R. A. 1918B, 954. 

Homicide by wanton or reckless use 
of firearm without express intent 
to inflict injury. 1 Ann. Cas. 34; 5 
A. L. B. 603. 

Negligent homicide by overturning 
boat. 3 A. L. R. 1104. 

Homicide i- operation of railroad or 


slaughter. 18 Ann. Cas. 239; Ann. street railway. L. R. A. 19170, 
Cas. 1914A, 684; Ann. Cas, 1918B, 536. 


§ 2396. Killing Unborn Quick Child. . 

The willful killing of an unborn quick child, by any injury com- 
mitted upon the mother of such child, is manslaughter. [L. ’09, p. 931, 
§ 144. | 

Cited in 88 Wash. 310. 


§ 2397. Killing Unborn Quick Child by Administering Drugs. 

Every person who shall provide, supply or administer to a woman 
whether pregnant or not, or shall prescribe for or advise or procure 
a woman to take any medicine, drug or substance, or shall use or 
employ, or cause to be used or employed, any instrument or other means, 
with intent thereby to procure the miscarriage of a woman, unless the 
same is necessary to preserve her life, in case the death of the woman or 
of any quick child of which she is pregnant is thereby produced, shall 
be guilty of manslaughter. [L. 09, p. 931, § 145.] 


Pregnancy as element of offense of 
tempt to commit, abortion. 63 attempting to procure a miscarriage 
L. R. A. 902; 49 L. R. A. (N. 8.) or of homicide predicated on such 
580. attempt. 10 A. L. B 314. 


Homicide in commission of, or at- 


§ 2398. Woman Taking Drugs. 


Every woman quick with child who shall take or use, or submit to 
the use of, any drug, medicine or substance, or any instrument or other 
means, with intent to procure her own miscarriage, unless the same is 
necessary to preserve her own life or that of the child whereof she is 
pregnant, and thereby causes the death of such child, shall be guilty 
of manslaughter. [L. ’09, p. 932, § 146.] 


§ 2399. Owner of Vicious Animal. 


If the owner or custodian of any vicious or dangerous animal, know- 
ing its propensities, shall willfully or negligently allow it to go at 
large, and such animal while at large shall kill a human being not him- 
self in fault, such owner or custodian shall be guilty of manslaughter. 
[L. 709, p. 932, § 147.] 


§ 2400. Killing by Overloading Passenger Vessel. 

Every person navigating a vessel for gain who shall willfully or 
negligently receive so many passengers or such a quantity of other lading 
on board, that by means thereof such vessel shall sink, be overset or 
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injured, and thereby a human being shall be drowned or otherwise 
killed, shall be guilty of manslaughter. [L. 09, p. 932, 8 148.) 
3 liability of master of vessel for loss of life of passenger. 14 Ann. Oss, 
1. 


§ 2401. Reckless Operation of Steamboat or Engine. 

Every person having charge of a steamboat used for the conveyance 
of passengers, or of a boiler or engine thereof, who, from ignorance, 
recklessness or gross negligence, or for the purpose of excelling another 
boat in speed, shall create or allow to be created such an undue quantity 
of steam as to burst the boiler or other apparatus in which it is gen- 
erated or contained, or to break any apparatus or machinery connected 
therewith, whereby the death of a human being is occasioned; and every 
engineer or other person having charge of a steam boiler, steam engine 
or other apparatus for generating or applying steam, who willfully 
or from ignorance or gross negligence, shall create or allow to be 
created such an undue quantity of steam as to burst the boiler, engine 
or apparatus, or to cause any other accident, whereby the death of a 
human being is occasioned, shall be guilty of manslaughter. [L. 09, 
p. 932, § 149. 


§ 2402. Liability of Intoxicated Physician. 

Every physician or surgeon, or person practicing as such, who, 
being in a state of intoxication, or under the influence of any narcotic 
drug, shall prescribe or administer any poison, drug or medicine, or do 
any other act as a physician, to another person, which, though done 
without design, shall cause the death of the latter, shall be guilty of 
manslaughter. [L. 09, p. 933, § 150.] 

Improper treatment of disease as homicide. 9 A. L. R. 211. 


§ 2408. Keeping Explosive Unlawfully. 

Every person who shall make or keep gunpowder, or any other 
explosive substance, in a city or village, in any quantity or manner 
prohibited by law or by ordinance of such municipality, if an explosion 
thereof shall occur whereby the death of a human being is occasioned, 
shall be guilty of manslaughter. [L. 09, p. 933, §151.} 


§ 2404. Homicide, When Excusable 
Homicide is excusable when committed by accident or misfortune 
in doing any lawful act by lawful means, with ordinary caution and 
without any unlawful intent. [L. ’09, p. 933, § 152. 
Cited in 88 Wash. 310. 
In General: See Remington’s Digest, Homic., §§ 14—19-1. 


§ 2405. Justifiable Homicide by Public Officer. 
Homicide is justifiable when committed by a public officer, or person 
acting under his command and in his aid, in the following cases: 

(1.) In obedience to the judgment of a competent court. 

(2.) When necessary to overcome actual resistance to the execution 
of the legal process, mandate or order of a court or officer, or in thè 
discharge of a legal duty. 
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(3.) When necessary in retaking an escaped or rescued prisoner who 

has been committed, arrested for, or convicted of a felony; or in ar- 

resting a person who has committed a felony and is fleeing from Justice; 

or in attempting, by lawful ways or means, to apprehend a person for 

a felony actually committed; or in lawfully suppressing a riot or pre- 

serving the peace. [L. 09, p. 933, § 153.] 
Cited in 88 Wash. 310. 


Degree of force that may be em- 
ployed in arresting one charged 


with a misdemeanor. 3 A. L. R. 
1170; 4 Ann. Cas. 760; 67 L. R. A. 
293. 


§ 2406. Homicide by Other Person, When Justifiable. 
Homicide is also justifiable when committed either— 

(1.) In the lawful defense of the slayer, or his or her husband, wife, 
parent, child, brother or sister, or of any other person in his presence 
or company, when there is reasonable ground to apprehend a design 
on the part of the person slain to commit a felony or to do some great 
personal injury to the slayer or to any such person, and there is im- 
minent danger of such design being accomplished; or 

(2.) In the actual resistance of an attempt to commit a felony upon 
the slayer, in his presence, or upon or in a dwelling, or other place of 
abode. in which he is. [L. 09, p. 934, § 154.] 


Cited in 64 Wash. 126; 66 Wash. 397, 
399; 88 Wash. 310; 96 Wash. 264. | 


In a prosecution for murder, where 
there was evidence that accrsed armed 


This section is but declaratory of the 
common law: State v. Meyer, 96 Wash. 
257, 164 Pac. 926. 


Under this section, it is not error 
against the defendant to instruct as to 
the right of self-defense “if the defend- 
ant believes and has reasonable ground 
to believe” that the killing was necessary 
to protect himself from great personal 
danger; as the instruction is more liberal 
to the defendant than the law, and the 
“reasonable ground to apprehend” must 
be such as to produce an honest belief 
of the existence of danger: State v. Bow- 
inkelman, 66 Wash. 396, 119 Pac. 824. 


Upon an issue as to self-defense, an 
instruction that before the killing there 
must have been some overt act of the 
person killed is not erroneous in failing 
to use the words “assault with the naked 


fist,” where there was no dispute as to 


the deceased’s having used his hands 
only in the immediately preceding en- 
counter, in view of proper following in- 
structions from which the jury could not 
have been misled by the words “overt 
act”: State v. Hoyer, 105 Wash. 160, 
177 Pac. 683. 


himself and then provoked an attack and 
shot the deceased, it is proper to instruct 
that the right of self-defense is allowed 
as a shield and not a sword, and that a 
person must act honestly and not pro- 
voke an attack as an excuse for killing: 
= v. Hoyer, 105 Wash. 160, 177 Pac. 
683. 


An instruction that a homicide is ex- 
eusable when committed by accident or 
misfortune in doing a lawful act without 
unlawful intent and that an accident 
is an event without occurrence of the 
will or expectation, is clear and sufficient 
on the subject: State v. Sowders, 109 
Wash. 10, 186 Pac. 260. 


Homicide in defense of habitation. 
21 Ann. Cas. 721. 


Homicide in defense of one occupy- 
ing a particular relation to slaver 
as justiflable. 13 Ann. Cas. 1055. 

Homicide in attempting to prevent 
elopement. 8 A. L. R. 660. 

Right of self-defense as affected by 
defendant’s violation of law only 
casually related to the encounter. 
10 A. L. R. 861. 


MAIMING. 


§ 2407. 


‘‘Maiming’’ Defined—How Punished. 


Every person who, with intent to commit a felony, or to injure, 
disfigure or disable another, shall willfully inflict upon him an injury 


which 
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(1.) Seriously disfigures his person by any mutilation thereof; or 
(2.) Destroys or displaces any member or organ of his body; or 
= (3.) Seriously diminishes his physical vigor by the injury of any 
member or organ; 

Shall be guilty of maiming and be punished by imprisonment in the 
state penitentiary for not more than ten years, and the willful infliction 
of the injury shall be prima facie evidence of the intent. [L. 09, p. 934, 
§ 155. | ; 


Cited in 62 Wash. 71. by this section: State v. Catsampas, 62 
An information practically in the lan- Wash. 70, 112 Pac. 1116. 
guage of the statute, charging the ac- Malice and premeditation as ele- 
cused with biting off the end of the nose ment of offense of mayhem or 
of a person with intent to disfigure him, maiming. L. R. A. 1916E, 494. 


sufficiently charges maiming, as defined 


§ 2408. Instrument or Manner of Maiming. 


To constitute maiming it is immaterial by what means or instrument 
or in what manner the injury was inflicted. [L. ’09, p. 934, § 156.] 


Mayhem as depending upon the flict the injury. 40 L. R. A. (N. 
means or instrument used to in- 8.) 1132. 


§ 2409. Recovery from Injury, When a Defense. 


Whenever upon a trial for maiming another person it shall appear 
that the injury inflicted will not result in any permanent disfiguration 
of appearance, diminution of vigor, or other permanent injury, no con- 
viction for maiming shall be had, but the defendant may be convicted 
of assault in any degree. [L. ’09, p. 934. 8 157.] 


Self-defense as defense to prosecution for mayhem. 15 Ann. Oas. 82. 


KIDNAPING. 
§ 2410. Kidnaping Defined—How Punished. 


Every person who shall willfully— 

(1.) Seize, confine or inveigle another with intent to cause him without 
authority of law to be secretly confined or imprisoned, or in any way 
held to service, or with intent to extort or obtain money or reward for 
his return, release, or disposition, or to lead, take, entice away, or detain, 
a child under the age of sixteen years with intent to conceal him -from 
his parent, guardian or other person having lawful care or eontrol of 
him, or to steal any article upon his person; or 

(2.) Abduct, entice, or by force or fraud unlawfully take or carry 
away another to or from a place without the state, and shall afterwards 
send, bring or keep such person, or cause him to be kept or secreted 
within this state; 

Shall be guilty of kidnaping, and punished by imprisonment in the 
state penitentiary for not less than ten years. [L. 09, p. 935, 8 158.] 
Criminal liability of parent taking 1914B, 274; 32 L. R. A. (N. 8.) 


child from another to whom cus- 845; L. B. A. 1915E, 189. 
tody has been awarded. Ann. Cas. 
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§ 2411. Selling Services of Person Kidnaped. 


Every person, who within this state or elsewhere, shall sell or in 
any manner transfer for any term, the services or labor of any person 
who has been forcibly taken, inveigled, or kidnaped in or from this 
state, shall be punished by imprisonment in the state penitentiary for 
not more than ten years. [L. 09, p. 935, § 159.] 


§ 2412. Venue—Effect of Consent. 


Any proceeding for kidnaping may be instituted either in the county 
where the offense was committed or in any county through or in which 
the person kidnaped or confined was taken or kept while under con- 
finement or restraint. Upon a trial for violation of section 2410 or 2411, 
the consent thereto of the person kidnaped or confined shall not be a 
defense unless it appears satisfactorily to the jury that such person was 
above the age of sixteen years and that his consent was not extorted 
by threats, duress or fraud. [L. ’09, p. 935, § 160.] 


ASSAULT, 
§ 2413. Assault in First Degree Defined- How Punished. 


Every person who, with intent to kill a human being, or to commit 
a felony upon the person or property of the one assaulted, or of an- 
other— 


(1.) Shall assault another with a firearm or any deadly weapon or by 
any force or means likely to produce death; or 


(2.) Shall administer to or cause to be taken by another, poison or 
any other destructive or noxious thing so as to endanger the life of 
another person, shall be guilty of assault in the first degree and shall be 
punished by imprisonment in the state penitentiary for not less than five 
vears. [L. 09, p. 936, 8 161.) 


Cited in 60 Wash. 111; 66 Wash. 245; Nature and Elements of Criminal As- 
69 Wash. 563, 564; 79 Wash. 226; 83  gault: See Remington’s Digest, Assault, 
Wash. 471; 84 Wash. 172; 98 Wash. 84. 88 6—7-1. 


Formerly, there was no such offense §6. Use of Weapons: State v. Me- 
as assault with a deadly weapon, under padden, 42 Wash. 1, 84 Pac, 401. 
the law of this state, and rejecting the See, also, Martin- J 113 Wash 
words “with a deadly weapon” as sur- f 4 a ese * 


plusage in an indictment the defendant 290, 193 Pac. 674, 198 Pac. 393. 
could be found guilty of assault which is §7. Assault With Dangerous or Deadly 


necessarily included in the offense Weapon: State v. Snider, 32 Wash. 229, 
charged: State v. Snider, 32 Wash. 229, 73 Pac. 355. 


73 Pac. 355. 

Under this section, making both the 3 1. . State v. 
assault and the intent to kill ma- eConagby, 84 Wash. 165, 146 Pac. 396; 
terial in a prosecution for assault in State v. Daugherty, 102 Wash. 591, 173 
the first degree by shooting and wound- Pac, 437. 
ing a police officer, it is admissible to Indictment or Information: See Rem- 
prove the oe 1 pa ington's Digest, Assault, §§ 8, 9. 
mediately prior to the shooting, when he 
entered ; yee in a see condition §8. Requisites and Sufficiency in Gen- 
and committed other offenses, as bearing Oral: State v. Bohn, 19 Wash. 36, 52 Pac. 
upon the intent to kill, and the same is 325; State v. Young, 22 Wash. 273, 60 
not objectionable in that it includes evi- Pac. 600; State v. Klein, 19 Wash. 368, 
dence of other crimes: State v. Clark, 98 53 Pac. 364; State v. John Port Town- 
Wash. 81, 167 Pac. 84. send, 7 Wash. 462, 35 Pac. 367. 
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§9. —— Matter Constituting Aggrava- 
tion or Special Form of Assault: Clarke 
v. Territory, 1 W. T. 68; State v. Clay- 
borne, 14 Wash. 622, 45 Pac. 203; State 
v. Michel, 20 Wash. 162, 54 Pac. 995; 
State v. Young, 22 Wash. 273, 60 Pac. 
650. 


Sufficiency of information under former 
law3: State v. Keen, 10 Wash. 93, 38 
Pac. 880. 


Evidence: See Remington's Digest, As- 
sault, §§ 10—15. 


§10. Admissibility in General: State 
v. Ackles, 8 Wash. 462, 36 Pac. 597; 
State v. Costello, 29 Wash. 366, 69 Pac. 
1099; State v. Weisenberger, 42 Wash. 
426, 85 Pac. 20; State v. O’Brien, 66 
Wash. 219, 119 Pac. 609; State v. Davis, 
72 Wash. 261, 130 Pac. 95. 


§ 11. —— Character and Physical Con- 
dition of Parties: State v. Surry, 23 
Wash, 655, 63 Pac. 557. 


§12. —— Threats, Preparations and 
Previous Attempts: State v. McFadden, 
42 Wash. 1, 84 Pac. 401; State v. Weisen- 
berger, 42 Wash. 426, 85 Pac. 20. 


§13. —<- Nature and Circumstances 


CRIMINAL LAW. 
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of Act: State v. Surry, 23 Wash. 655, 63 
Pac. 557. 


§14. Weight and Sufficiency, in Gen- 
eral: State v. Surry, 23 Wash. 655, 63 
Pac. 557. 


§ 15. —— Aggravated Assault, or Spe- 
cial Form of Assault: State v. Romano, 
41 Wash. 241, 83 Pac. 1; State v. Lillie, 
60 Wash. 200, 110 Pac. 801; State v. 
Crist, 62 Wash. 326, 113 Pac. 772; State 
v. Davis, 72 Wash. 261, 130 Pac. 95; 
— v. Autio, 78 Wash. 326, 139 Pae. 
I: 


Trial: See Remington’s Digest, Assault, 
$§ 16—19. 


§ 16. Instructions: Stute v. Dunn, 22 
Wash. 67, 60 Pac. 49; State v. Surry, 
23 Wash. 655, 63 Pac. 557; State v. Davis, 
72 Wash. 261, 130 Pac. 95; State v. Me 
Conaghy, 84 Wash. 168, 146 Pave. 396; 
State v. Ross, 85 Wash. 213, 147 Pac. 
1149; State v. Albutt, 99 Wash. 253, 169 
Pac. 584. 


§18. Verdict: State v. 
Wash. 299, 73 Pac. 355. 


§19. Sentence and Punishment: State 
v. Dunlap, 25 Wash. 292, 65 Pac. 544. 


Snider, 32 


§ 2414. Assault in the Second Degree—How Punished. 
Every person who, under circumstances not amounting to assault in 


the first degree— 


(1.) With intent to injure, shall unlawfully administer to or cause 
to be taken by another, poison or any other destructive or noxious thing, 
or any drug or medicine the use of which is dangerous to life or health; 


or 


(2.) With intent thereby to enable or assist himself or any other 
person to commit any crime, shall administer to, or cause to be taken 
by, another, chloroform, ether, laudanum or any other intoxicating 


narcotic or anaesthetic; or 


(3.) Shall willfully inflict grevious bodily harm upon another with 


or without a weapon; or 


(4.) Shall willfully assault another with a weapon or other instru- 
ment or thing likely to produce bodily harm; or 
(5.) Being armed with a deadly weapon shall willfully assault another 


with a whip; or 


(6.) Shall assault another with intent to commit a felony, or to 
prevent or resist the execution of any lawful process or mandate of any 
court officer, or the lawful apprehension or detention of himself or an- 


other person; or 


(7.) While hunting any game or other animals or birds, shall shoot 


another ; 


Shall be guilty of assault in the second degree and be punished 
by imprisonment in the state penitentiary for not more than ten years 


or by a fine of not more than one thousand dollars, or by both. 


p. 936, § 162.) 


IL. 09, 
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. Cited in 59 Wash. 530; 60 Wash. 543; 

61 Wash. 630; 64 Wash. 126; 66 Wash. 
159, 246; 69 Wash. 563, 564; 79 Wash. 
226; 83 Wash. 471; 84 Wash. 172; 85 
Wash. 222; 92 Wash. 506; 94 Wash. 270; 
95 Wash. 545. 


Information for Aggravated Assault: 
See Remington's Digest, Ind. & Inf., 
$ 102-1; State v. Beatty, 59 Wash. 235, 
109 Pac. 1011; State v. Kruger, 60 Wash. 
542, 111 Pac. 769; State v. Hamilton, 
69 Wash. 561, 125 Pac. 950; State v. 
Copeland, 66 Wash. 243, 119 Pae. 607; 
State v. Steele, 83 Wash. 470, 145 Pac. 
581. 

Sufficiency of an information for an 
assault with intent to commit sodomy, 
under this section, subdivision 6, without 
stating the precise facts constituting the 
attempt: State v. Harsted, 66 Wash. 158, 
119 Pac. 24. | 

Sufficiency of an information charging 
second degree under this section, sub- 
division 3: State v. Richter, 95 Wash. 
044, 164 Pac. 250. 

A conviction of assault in tho second 
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degrec, when warranted, under this sec- 
tion: State v. Ross, 85 Wash. 218, 147 
Pac. 1149. 


An information charging first degree 
assault with intent to kill by stabbing 
with a knife 3ustains a conviction for 
second degree assault with intent to do 
“grievous bodily harm,” or that the 
“weapon or other instrument or thing was 
likely to produce bodily harm”: State 
v. Letica, 61 Wash. 629, 112 Pac, 748. 


In a prosecution for assault by shooting 
another with a pistol, in which the 
accused admitted the shooting and 
claimed that it was done in self-defense, 
which constitutes assault in the second 
degree under this section, subdivisions 3 
and 4, it is reversible error to submit 
an instruction upon the subject of as- 
sault in the third degree; since accused 
was either guilty of assault in the sec- 
ond degree or not at all, even if grievous 
bodily harm was not inflicted: State v. 
Reynolds, 94 Wash. 270, 162 Pac. 358. 


What constitutes deadly weapon. 
Ann. Cas. 1912A, 1328. 


§ 2415. Assault in the Third Degree—How Punished. 

Every person who shall commit an assault or an assault and battery 
not amounting to assault in either the first or second degrees, shall be guilty 
of assault in the third degree, and shall be punished as for a gross mis- 


demeanor. [L. 09, p. 937, § 163.] 


Cited in 60. Wash. 543; 69 Wash. 563, 
564; 80 Wash. 15; 83 Wash. 471; 84 Wash. 
172; 92 Wash. 506. 


Under this section, an assault in the 
third degree is not necessarily included 
in the greater offense, and there can be 
no conviction of assault in the third de- 
gree, under a charge of assault with the 
intent to commit a felony (second degree 
assault), where the evidence of the 
prosecutrix showed a consummated rape, 
and that of the defendant proved an 
alibi, and there was no evidence of as- 
sault in the third degree: State v. 
Kruger, 60 Wash. 542, 111 Pac. 769. 


A conviction for assault in the third 
degree may be had under an informa- 
tion for manslaughter charging an assault 
upon a pregnant woman and her unborn 
child with intent to cause a miscarriage 
and resulting in her death, where, omit- 


§2416. Force, When Lawful. 


ting that portion relating to the death, 
it satisfies all requirements of a charge 
of assault and battery: State v. Hamil- 
ton, 69 Wash. 561, 125 Pac. 950. 


Under this section, an information 
charging assault with intent to commit 
a felony, to wit, a rape, which is a charge 
of second degree assault, is sufficient to 
sustain a conviction for the lesser offense 
of third degree assault, without specifi- 
cally defining the crime of assault in the 
third degree: State v. Steele, 83 Wash. 
470, 145 Pac. 581. 


Pointing unloaded firearm as assault. 
13 Ann. Cas. 484; 15 L. R. A. (N. 
S.) 1272; 41 L. R. A. (N. S.) 181. 


Discharging firearm to frighten per- 
son as assault. Ann. Cas, 1917D, 
617. 


The use, attempt, or offer to use force upon or toward the person 

of another shall not be unlawful in the following cases: 
(1.) Whenever necessarily used by a public officer in the performance 
of a legal duty, or a person assisting him and acting under his direction; 
(2.) Whenever necessarily used by a person arresting one who has 
committed a felony and delivering him to a public officer competent to 


receive him into custody; 
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(3.) Whenever used by a party about to be injured, or by another 
lawfully aiding him, in preventing or attempting to prevent an offense 
against his person, or a malicious trespass, or other malicious interfer- 
ence with real or personal property lawfully in his possession, in case 
the force is not more than shall be necessary; 

(4.) Whenever used in a reasonable and moderate manner by a 
parent or his authorized agent, a guardian, master, or teacher in the 
exercise of lawful authority to restrain or correct his child, ward, ap- 
prentice or scholar; 

(5.) Whenever used by a carrier of passengers or his authorized agent 
or servant, or other person assisting them at their request in expelling 
from a carriage, railway car, vessel, or other vehicle, a passenger who 
refuses to obey a lawful and reasonable regulation prescribed for the 
conduct of passengers, if such vehicle has first been stopped and the force 
used is not more than shall be necessary to expel the offender with rea- 
sonahle regard to his personal safety: 

(6.) Whenever used by any person to prevent an idiot, lunatic or 
insane person from committing an act dangerous to himself or another, 
or in enforcing necessary restraint for the protection of his person, 
or his restoration to health, during such period only as shall be necessary 
to obtain legal authority for the restraint or custody of his person. 
[L. 09, p. 937, § 164.] 


Cited in 64 Wash. 128, tion by owner of personal property. 
This section, warranting the repulsion 6 Ann. Cas. 504. 
of a robbery by force, even to taking Degree of force that may be em- 
life, is not applicable where the deccased ployed in arresting one charged 
was only guilty of a trespass in taking with a misdemeanor. 3 A. L. R 
a whisky bottle away from the accused 1170. 
after learning that the accused had given Liability for assault in forcibly tak- 
his son whisky, and with no intent to ing property sold conditionally. 9 
commit a robbery: State v. Blaine, 64 A. L. R. 1180. 
Wash. 122, 116 Pac. 660. Right to eject customer from store. 
Degree of force allowable in recap 9 A. L. R. 379. 


§ 2417. Provoking Assault. 

Every person who shall by word, sign or gesture, willfully provoke, 
or attempt to provoke, another person to commit an assault or breach 
of the peace, shall be guilty of misdemeanor. [L. 09, p. 938, § 165.] 


Provocation as justification for assault on woman. 6 A. L. R. 999. 


ROBBERY, 


§ 2418. Robbery, Defined. 

Robbery is the unlawful taking of personal property from the person 
of another, or in his presence, against his will, by means of force or 
violence or fear of injury, immediate or future, to his person or prop- 
erty, or the person or property of a member of his family, or of anyone 
in his company at the time of the robbery. Such force or fear must be 
used to obtain or retain possession of the property, or to prevent or 
overcome resistance to the taking; in either of which cases the degree 
of force is immaterial. If used merely as a means of escape, it does not 
constitute robbery. Such taking constitutes robbery whenever it appears 
that, although the taking was fully completed without the knowledve 
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of the person from whom taken, such knowledge was prevented by the 
use of force or fear. Every person who shall commit robbery shall be 
punished by imprisonment in the state penitentiary for not less than 
five years. [L. 09, p. 938, § 166.] 


Cited in 63 Wash. 397; 64 Wash. 126; constituting the crime: State v. Baker, 
69 Wash. 591; 84 Wash. 160. , 69 Wash. 589, 125 Pae. 1016. 
: ; f . The value of goods taken is not an 
Robbena e NN element of the erime of robbery, = 
An information charging an attempt to aae te S ah — ah 
commit robbery is not insufficient in 146 Pac. 374. i " : 
that the physical acts dole toward the A l , . 
commission of the offense are not set Robbery, or intent to commit rob- 
forth, where it follows the language of bery, as affected by intent to col- 
this section, defining robbery and charges lect debt. 13 A. L. R. 151. 


the defendant with an attempt to do the Taking property from the person by 
precise thing recited in the statute a3 stealth as robbery. 8 A. L. B. 359. 
DUELS. 


§ 2419. Duel, How Punished. 


Every person who shall fight a duel or engage in any combat with 
another with a deadly weapon, by previous agreement, or upon a previous 
quarrel, although no death or wound shall ensue, shall be punished by 
Imprisonment in the state penitentiary for not more than ten years. 
[L. 709, p. 938, 8 167.] 


§ 2420. Challenger, Abettor, etc. 


Every person who shall challenge another to fight a duel, or who 
shall send a written or verbal message purporting or intended to be a 
challenge to fight a duel, or an invitation to a combat with deadly 
weapons, or shall accept such a challenge or message, or shall knowingly 
carry or deliver such challenge or message, or be present at the time 
appointed for such duel or combat, or when the same is fought, either 
as second, aide, or surgeon, or who shall advise, or abet, or give any 
countenance or assistance to such duel or combat upon previous agree- 
ment, shall be punished by imprisonment in the state penitentiary for not 
more than five years. [L. 09, p. 939, § 168.] 

Cited in 62 Wash. 658. 
What constitutes challenge to fight duel. 19 Ann. Cas. 72. 


§ 2421. Attempt to Induce Challenge, Posting. 


Every person who shall send or use to another any word or sign 
whatever with intent to provoke or induce such person to give or receive 
a challenge to fight a duel, or who shall post or advertise another for 
not fighting a duel or for not sending or accepting a challenge to fight 
a duel, or who, in writing or in print, shall use reproachful or con- 
temptuous language to or concerning anyone for not sending or accepting 
a challenge to fight a duel, or for not fighting a duel, shall be guilty 
of a gross misdemeanor. [L. 09, p. 939, § 169. ] 


§ 2422. Duel Outside State, Venue. 


Every person who shall leave the state with intent to elude anv 
provision of section 2419 or 2420, or to commit any act outside of the 
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state punished by the provisions thereof, if committed in the state, 
shall be guilty of the same offense and subject to the same punishment 
as if the act had been committed or was to have been consummated in the 
state and may be proceeded against and tried in any county therein, 
but a former conviction or acquittal in another state or county for the 
same offense shall be a bar to further proceedings against him for such 
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offense. [L. 09, p. 939, §170.] 
§ 2423. Witnesses. 


Every person offending against any provision contained in sections 
2419 to 2422, inclusive, shall be a competent witness against any other 
offender in the same transaction, and shall not be excused from giving 


testimony tending to incriminate himself. 


[L. 09, p. 940, § 171.] 


LIBEL AND SLANDER, 


82424. Libel, Defined. 


Every malicious publication by writing, printing, picture, effigy, 
sign or otherwise than by mere speech, which shall tend: 

(1.) To expose any living person to hatred, contempt, ridicule or 

obloquy, or to deprive him of the benefit of public confidence or social 


intercourse; or 


(2.) To expose the memory of one deceased to hatred, contempt, 


ridicule or obloquy; or 


(3.) To injure any person, corporation or association of persons in 


his or their business or occupation, shall be libel. 
publishes a libel shall be guilty of a gross misdemeanor. 


$ 172.) 


Cited in 63 Wash. 308; 64 Wash. 694; 
74 Wash. 97; 82 Wash. 534; 85 Wash. 514, 
515; 86 Wash. 223; 90 Wash. 91; 93 Wash. 
369; 94 Wash. 137, 141, 142; 100 Wash. 
660. 

Elements of Libel: See Remington’s Di- 
gest, Libel, §§ 6, 7. 

§6. Exposing Person to Hatred, Con- 
tempt or Ridicule: Chambers v. Leiser, 
43 Wash. 285, 86 Pac. 627, 10 Ann. Cas. 
270; Hillman v. Star Publishing Co., 64 
Wash. 691, 117 Pac. 594, 35 L. R. A. 
(N. 8.) 595; Wells v. Times Printing Co., 
77 Wash. 171, 137 Pac. 457; Wood v. 
Star Publishing Co., 90 Wash. 85, 155 
Pac. 400; McKillip v. Grays Harbor Pub- 
lishing Co., 100 Wash. 657, 171 Pac. 1026. 

The publication of plaintiff's photo- 
graph, which was a true likeness and in- 
offensive in itself, in connection with & 
story of her father’s crime, is not a libel 
as defined by this section, since the photo- 
graph did not make the article “of and 
concerning” the plaintiff: Hillman v. Star 
Publishing Co., 64 Wash. 691, 117 Pac. 
594, 35 L. R. A. (N. S.) 595. 


§7. Tending to Injure in Profession 
or Business: Urban v. Helmick, 15 Wash. 
155, 45 Pac. 747; Lathrop v. Sundberg, 
55 Wash. 144, 104 Pac. 176, 25 L. R. A. 


Every person who 
[L. 09, p. 940. 


(N. S.) 381; Lathrop v. Sundberg, 62 
Wash. 136, 113 Pac. 574, Ann. Cas. 1912C, 
891, 33 L. R. A. (N. 8.) 90; Wilson v. 
Sun Publishing Co., 85 Wash. 503, 148 
Pac. 774, Ann. Cas. 1917B, 442; Diek v. 
Northern Pac. R. Co., 86 Wash. 211, 150 
Pac. 8, Ann. Cas. 1917A, 638; Olympia 
Water Works v. Mottman, 88 Wash. 691. 
153 Pac. 1074; Cyclohomo Amusement Co. 
v. Hay ward-Larkin Co., 93 Wash. 367, 
160 Pac. 1051; General Market Co. v. 
Post-Intelligeneer Co., 96 Wash. 575, 
165 Pac. 482. 


CRIMINAL RESPONSIBILITY: Sce 
Remington’s Digest, Libel, §§ 44—53. In- 
tent and Malice: State v. Sefrit, 82 
Wash. 520, 144 Pac. 7285. 


§ 45. Oral Defamation: State v. Mc- 
Arthur, 5 Wash. 558, 32 Pac. 367. 


§ 46. Libelous Words and Acts: State 
v. Takeuchi, 80 Wash. 556, 141 Pac. 1145. 


§48. Defenses: State v. Mays, 57 
Wash. 540, 107 Pac. 363, 21 Ann. Cas. 
830; State v. Sefrit, 82 Wash. 520, 144 
Pac. 725. 


§ 49. Jurisdiction and Venue: State v. 
Piver, 74 Wash. 96, 132 Pae. 858, Ann. 
11 1915A, 695, 49 L. B. A. (N. S.) 
41. 
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§ 50. Indictment and Information: § 52. Weight and Zufflciency: 
State v. Nichols, 15 Wash. 1, 45 Pac. State v. Sefrit, 82 Wash. 520, 144 Pac. 


647; State v. Darwin, 63 Wash. 303, 115 725. 


Pac. 309, 33 L. R. A. (N. S.) 102C; State ° Nichols. 15 
v. Takeuchi, 80 Wash. 556, 141 Pac. 1145; me [as Pac Gir, Ta a Sefrit, 


State v. Sefrit, 82 Wash. 520, 144 Pac. 82 Wash. 520, 144 Pac. 725. 


725 
i r See, also, Ecuyor v. New York Life 
§ 51. Evidence: State v. Mays, 57 i 

Wash. 540, 107 Pac. 363, 21 Ann. Cas. s Se pd W. mee Mee 


830; State v. Takeuchi, 80 Wash. 556, oer 
141 Pac. 1145; State v. Sefrit, 82 Wash. For text treatment of “Libel and 
520, 144 Pac. 725. Slander,” see 17 R. O. L. 254. 


§ 2425. How Justified or Excused— Malice, When Presumed. 


Every publication having the tendency or effect mentioned in sec- 
tion 2424 shall be deemed malicious unless justified or excused. Such 
publication is justified whenever the matter charged as libelous charges 
the commission of a crime, is a true and fair statement, and was pub- 
lished with good motives and for justifiable ends. It is excused when 
honestly made in belief of its truth and fairness and upon reasonable 
grounds for such belief, and consists of fair comments upon the conduct 
of any person in respect of public affairs, made after a fair and im- 


partial investigation. 


Cited in 82 Wash. 535, 538, 539; 85 
Wash. 515; 93 Wash. 369; 100 Wash. 661, 
664, 666. 


JUSTIFICATION AND MITIGATION: 
See Remington’s Digest, Libel, §§ 17—20. 


§17. Nature and Grounds in General: 
Haynes v. Spokane Chronicle Pub. Co., 
11 Wash. 503, 39 Pac. 969; Chambers v. 
Leiser, 43 Wash. 285, 86 Pac. 627, 10 
Ann. Cas. 270. 


§18. Truth as Justification in General: 
Haynes v. Spokane Chronicle Pub. Co., 
11 Wash. 503, 39 Pac. 969; Leghorn v. 
Review Pub. Co., 31 Wash. 627, 72 Pac. 
485; Quinn v. Review Pub. Co., 55 Wash. 
69, 104 Pac. 181, 133 Am. St. Rep. 1016, 
19 Aun. Cas. 1077; Eddy v. Cunningham, 
69 Wash. 544, 125 Pac. 961; Ecuyer v. 


§ 2426. Publication, Defined. 


L. ’09, p. 940, § 173.] 


New York Life Ins. Co., 101 Wash. 247, 


172 Pac. 359. 


§ 19. Facts Constituting Justification: 
Hall v. Elgin Dairy Co., 15 Wash. 542, 46 
Pac. 1049. 


§ 20. Grounds of Mitigation — Rotrac- 
tion, Apology and Reparation: Coffman v. 
Spokane Chronicle Pub. Co., 65 Wash. 1, 
117 Pac. 596, Ann, Cas. 1913B, 636. 


Necessity that justification of libel 
be as broad as charge. Ann Cas. 
1915C, 1088, 1122, 1126; 21 L. R. A. 
504. 

Truth as defense in criminal prosecu- 
tion for libel. 21 Ann. Cas. 832; 
Ann. Cas. 1916A, 429; 21 L. R. A. 
509; 31 I. B. A. (N. 8.) 132; 50 
L. R. A. (N. S.) 1040 


Any method by which matter charged as libelous may be com- 


municated to another shall be deemed a publication thereof. 


p. 940, § 174. ] 


Cited in 74 Wash. 97, 99. 

Publication of Defamatory Matter: See 
Reminyton’s Digest, Libel, § 47; State v. 
Tugwell, 19 Wash. 238, 52 Pac. 1056, 


[L. ’09, 


43 L. R. A. 717; State v. Sefrit, 82 
Wash. 520, 144 Pac. 725; State v. Haffer, 
94 Wash. 136, 162 Pac. 45, Ann. Cas. 
1917 E, 229, L. R. A. 19170, 610. 


§ 2427. Liability of Editors and Others. 
Every editor or proprietor of a book, newspaper or serial, and every 


manager of a copartnership or corporation by which any book, newspaper 
or serial is issued, is chargeable with the publication of any matter con- 
tained in any such book, newspaper or serial, but in every prosecution for 
libel the defendant may show in his defense that the matter complained 
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of was published without his knowledge or fault and against his wishes 
by another who had no authority from him to make such publication, and 
was retracted by him as soon as known with an equal degree of publicity. 
[L. 709, p. 941, §175.] 


Cited in 100 Wash. 661. 


§ 2428. Report of Proceedings Privileged. 

No prosecution for libel shall be maintained against a reporter, 
editor, proprietor, or publisher of a newspaper for the publication therein 
of a fair and true report of any judicial, legislative or other public and 
official proceeding, or of any statement, speech, argument or debate 
in the course of the same, without proving actual malice in making 
the report. The editor or proprietor of a book, newspaper or serial 
shall be proceeded against in the county where such book, newspaper 
or serial is published. [L. ’09, p. 941, §176.] 

Cited in 74 Wash. 97, 98; 82 Wash. 538, 
540. 

Under this section, the privilege is to 
be confined strictly to a fair report of 


the actual proceedings in court, and is 
no defense to the publication of a charge 


§ 2429. Venue. 

Every other person publishing a libel in this state may be proceeded 
against in any county where such libelous matter was published or 
circulated, but a person shall not be proceeded against for the pub- 
lication of the same libel against the same person in more than one 
county. [L. ’09, p. 941, §177.] 


that a prosecuting attorney refused to 
prosecute a criminal the purport of which 
wa3 not to report proceedings, but to 
criticise the official: State v. Sefrit, 82 
Wash, 520, 144 Pac. 725. 


Cited in 74 Wash. 98. 


This section includes editors, proprietors 
and publishers of books and papers pub- 


lished without the state and circulated . 


within the state: State v. Piver, 74 Wash. 
96, 132 Pac. 858, Ann. Cas. 1915A, 695, 
49 L. R. A. (N. S.) 941. 


§ 2430. Privileged Communications. 


Jurisdiction and Venue: See Reming- 
ton’s Digest, Libel, § 49; State v. Piver, 
74 Wash. 96, 132 Pace. 858, Ann. Cas. 
1915A, 695, 49 L. R. A. (N. S.) 941. 


Venue of criminal prosecution for 
libel. 9 Ann. Cas. 382; Ann. Cas. 
3 697; 49 L. B. A. (N. 8.) 


Every communication made to a person entitled to or concerned in 


such communication, by one also concerned in or entitled to make it, 
or who stood in such relation to the former as to offer a reasonable 
ground for supposing his motive to be innocent, shall be presumed not 


to be malicious, and shall be termed a privileged communication. 


p. 941, 8 178.] 


Cited in 82 Wash. 536; 100 Wash. 664. 


PRIVILEGED COMMUNICATIONS, 
AND MALICE THEREIN. See Reming- 
ton’s Digest, Libel, §§ 9—16. Nature and 
Grounds of Privilege in General: Stewart 
v. Major, 17 Wash. 238, 49 Pac. 503; 
McKillip v. Grays Harbor Publishing Co., 
100 Wash. 657, 171 Pac. 1026. 

See, also, Enrizht v. Bringgold, 106 
Wash. 233, 179 Pac. 844; Prins v. Hol- 
land-North American Mtg. Co., 107 Wash. 
206, 181 Pac. 680, 5 A. L. R. 451. 


[L. 09, 


§ 10. Absolute Privilege Judicial Pro- 
ceedings: Abbott v. National Bank of 
Com., 20 Wash. 552, 56 Pac. 376; Miller 
v. Gust, 71 Wash. 139, 127 Pac. 845: 
Houghton v. Humphries, 85 Wash. 50, 147 
Pac. 641, L. R. A. 1915E, 1051; Viss v. 
Calligan, 91 Wash. 673, 158 Pae. 1012, 
Ann. Cas. 1918A, 819. 


§ 10-1. —— Official Acts, Reports and 
Records: Bass v. Matthews, 69 Wash. 214, 
124 Pac. 384. 
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§ 11. Qualified Privilege—Reports of 
Official Proceedings: McClure v. Review 
Pub. Co., 38 Wash. 160, 80 Pac. 303. 

§ 12. —— Reports of Mercantile Stand- 
ing by Credit Association: Woodhouse v. 
Powles, 43 Wash. 617, 86 Pac. 1063, 117 
Am. St. Rep. 1079, 11 Ann. Cas. 54, 8 
L. R. A. (N. S.) 783; Denney v. North- 
western Credit Assn., 55 Wash. 331, 104 
Pac. 769, 25 L. R. A. (N. S.) 1021. 


§ 13. Common Interest in Subject 
Matter: Kimble v. Kimble, 14 Wash. 369, 
44 Pac. 866; Chambers v. Leiser, 42 
Wash. 23, 86 Pac. 627; Bleitz v. Carton, 
49 Wash. 545, 95 Pae. 1099; Fahey v. 
Shafer, 98 Wash. 517, 167 Paec. 1118; 
MeKillip v. Grays Harbor Pub. Co., 100 
Wash. 657, 171 Pac. 1026; Ecuyer v. New 
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§ 14. Criticism and Comment on Public 
Matters: Byrne v. Funk, 38 Wash. 506, 
80 Pac. 772, 3 Ann. Cas. 647; Wilson v. 
Sun Pub. Co., 85 Wash. 503, 148 Pac. 
774, Ann. Cas. 1917B, 442. | 


§ 15. Self-defense: Byrne v. Funk, 
38 Wash. 506, 50 Pac. 772, 3 Ann. Cas. 
647. 


§16. Exceeding Privilege or Right: 
Quinn v. Review Pub. Co., 55 Wash. 69, 
104 Pac. 181, 133 Am. St. Rep. 1016, 
19 Ann. Caz. 1077; Lathrop v. Sundberg, 
55 Wash. 144, 104 Pac. 176, 25 L. R. A. 
(N. S.) 381; Ecuyer v. New York Life 
Ins. Co., 101 Wash. 247, 172 Pac. 359. 

See, also, Ecuyer v. New York Life 
Ins. Co., 107 Wash. 411, 181 Paec. 871, 


York Life Ins. Co., 101 Wash. 247, 172 186 Pac. 327. 


Pac. 359. 


§ 2431. Furnishing Libelous Information. 


Every person who shall willfully state, deliver or transmit by any 
means whatever, to any manager, editor, publisher, reporter or other 
employee of a publisher of any newspaper, magazine, publication, 
periodical or serial, any statement concerning any person or corporation, 
which, if published therein, would be a libel, shall be guilty of a misde- 
meanor. [L. 09, p. 941, §179.] | 


§ 2432. Threatening to Publish Libel. 


Every person who shall threaten another with the publication of a 
libel concerning the latter, or his spouse, parent, child, or other member 
of his family, and every person who offers to prevent the publication 
of a libel upon another person upon condition of the payment of, or 
with intent to extort money or other valuable consideration from any 
person, shall be guilty of a gross misdemeanor. [L. 09, p. 942, § 180.] 


§ 2432-1. Slander of Financial Institutions. 


Any person who shall willfully and maliciously instigate, make, 
circulate, or transmit to another or others any false statements con- 
cerning the moral or financial condition or affecting the solvency or 
financial standing of any bank, banking institution or trust company 
doing business in this state, or who shall willfully counsel, aid, procure, 
or induce another to start, transmit or circulate any such statement or 
rumor, shall be guilty of a gross misdemeanor. [L. 13, p. 278, §1.] 


§ 2433. Slander of Woman. 


Every person who, in the presence or hearing of any person other 
than the female slandered, whether she be present or not, shall ma- 
liciously speak of or concerning any female of the age of twelve years 
or upwards not a common prostitute, any false or defamatory words or 
language which shall injure or impair the reputation of any such female 
for virtue or chastity or which shall expose her to hatred, contempt or 
ridicule, shall be guilty of a misdemeanor. Every slander herein men- 
tioned shall be deemed to be malicious unless justified, and shall be 
justified when the language charged as slanderous, false or defamatory 
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is true and fair, and was spoken with good motives and for justifiable 


ends. [L. ’09, p. 942, §181.] 


Cited in 80 Wash. 604; 106 Wash. 236. 


Where the slander was not justified, it 
is presumed that the words were ma- 
liciously spoken, in a prosecution under 
this section: State v. Paysse, 80 Wash. 
603, 142 Pac. 3. 


This section, defining criminal slander 
and requiring that the words be spoken 


in the presence or hearing of a third 
person, has no application to a civil 
action for damages: Enright v. Bringgold. 
106 Wash. 233, 179 Pac. 844. 


Prosecution for criminal slander in 
imputing want of cuastity to 
woman. 48 L. R. A. (N. 8.) 618. 


§ 2434. Testimony Necessary to Convict. 


No conviction shall be had under the provisions of the preceding 
sections of this act, upon the testimony of the woman slandered un- 


supported by other evidence. 


Cited in 64 Wash. 133, 137; 80 Wash. 
605. 

Under this section, corroboration is only 
necessary of the facts constituting the 
gravamen of the offense, so that the 


[L. 09, p. 942, 8 182.] 


testimony of the prosecutrix tending to 
show that she was entitled to the protec- 
tion of the statute need not be corrob- 
orated: State v. Paysse, 80 Wash. 603, 
142 Pac. 3. 


CHAPTER VI. 
CRIMES AGAINST MORALITY, DECENCY, ETC. 


§ 2435. Rape, Defined. 


Rape is an act of sexual intercourse with a female not the wife of the 


perpetrator committed against her will and without her consent. 


Every 


person who shall perpetrate such an act of sexual intercourse with a 
female of the age of ten years or upwards not his wife; 

(1.) When, through idiocy, imbecility or any unsoundness of mind, 
either temporary or permanent, she is incapable of giving consent; or 

(2.) When her resistance is forcibly overcome; or 

(3.) When her resistance is prevented by fear of immediate and 
great bodily harm which she has reasonable cause to believe will be 


inflicted upon her; or 


(4.) When her resistance is prevented by stupor or weakness of mind 
produced by an intoxicating narcotic or anaesthetic agent administered 
by or with the privity of the defendant; or 

(5.) When she is at the time unconscious of the nature of the act. and 


this is known to the defendant; 


Shall be punished by imprisonment in the state penitentiary for 


not less than five years. 


Cited in 69 Wash. 102; 81 Wash. 389; 
82 Wash. 608; 83 Wash. 471; 100 Wash. 
586. 

In General: 
Rape. 

Under this section, the “resistance” 
spoken of is not one of the essential 
elements of the crime, but is evidence 
of want of consent, which ia one of the 
essential elements: State v. Meyerkamp, 
82 Wash. 607, 144 Pac. 942. 

Under this section, subdivision 3, @ 
conviction of rape is sustained where the 


See Remington’s Digest, 


L. »09, p. 942, § 183. 


prosecutrix was taken to a lonely spot 
by a number of men for the purpose 
under a prearranged plan of which she 
had no notice, and submitted without 
forcible resistance through fear and be- 
cause she felt it useless to resist: State 
v. Miller, 100 Wash. 586, 171 Pac. 524. 


For text treatment of Rape,“ see 
22 R. O. L. 1169. 


Intercourse under marriage with 
girl below the age of consent as 
statutory rape. 10 A. L. B. 409. 
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Intercourse secured by conscnt through 
mock marriage as rape. Ann. Oas. 
1912C, 131. 


CRIMES AGAINST MORALITY, DECENCY, ETC. 


2436 


Emission as element of crime of rape. 
11 Ann, Cas. 93. 

Capacity of woman to commit rape. 
Ann. Oas. 1913D, 862. 


§ 2436. Carnal Knowledge of Children. 


Every male person who shall carnally know and abuse any female 
child under the age of eighteen years, not his wife, and every female per- 
son who shall have sexual intercourse with any male child under the 
age of eighteen years, not her husband, shall be punished as follows: 

(1.) When such child is under the age of ten years, by imprisonment 


in the state penitentiary for life; 


(2.) When such child is ten and under fifteen years of age, by im- 
prisonment in the state penitentiary for not less than five years; 

(3.] When such child is fifteen and under eighteen years of age, by 
imprisonment in the state penitentiary for not more than ten years, or 


by imprisonment in the county jail for not more than one year. 
Cf. L. 09, p. 943, § 184.] 


p. 368, 81. 


Cited in 59 Wash. 239; 62 Wash. 693, 
694; 66 Wash. 293; 69 Wash. 102; 70 
Wash. 66; 81 Wash. 388, 390; 86 Wash. 
241; 87 Wash. 276; 94 Wash. 386. 


Want of Consent of Female — Female 
Under Age of Consent.— The age of con- 
gent in this state, as respeets the erime 
of rape is twelve years, and not sixteen, 
since the act of 1885-86, page 84, at- 
tempting to amend Code of 1881, seetion 
812, by substituting the word “sixteen” 
for the word “twelve” was void for the 
reason that its object was not expres3ed 
in its title: State v. Halbert, 14 Wash. 
306, 44 Pac. 538. 

The Laws of 1897, page 19, fixes the 
age of consent in this state at eighteen 
years: Stato v. Hunter, 18 Wash. 670, 
52 Pac. 247. 

Under Ballinger’s Code, section 7062, 
defining rape a3 (1) the carnal knowledge 
by force of a female over eighteen years 
of age, and (2) the carnal knowledge of 
a female child under the age of eighteen 
years, an information charging the of- 
fense by carnally knowing, ky force, a 
female child under the age of eighteen 
years, states but one offense, since the 
act constitutes but a single offense 
whether one or all of the means specified 
in the statute were employed in it3 com- 
mission: State v. Adams, 41 Wash. 552, 
83 Pac. 1108. 

An information charging that de- 
fendant committed the crime of rape 
by feloniously making an assault upon 
a female child of the age of fourteen 
years, and that he did then and there 
feloniously ravish, carnally know and 
abuse her does not charge more than one 
crime, but sufficiently charges the crime 
under that aubdivision of Ballinger’s 
Code, section 7062, which provides that a 
person shall be guilty of rape who shall 


[L. 19, 


carnally know any female child under 
the age of eighteen years: State v. Priest, 
32 Wash. 74, 72 Pac. 1024. 


Ballinger’s Code, section 7062, defines 
carnal knowledge of a female under the 
age of eighteen vears as constituting the 
crime of rape, and an informa’ion which 
conforms to the terms of the statute 
is sufficient, without conforming ‘o the 
common-law requirements in charging 
such an offense: State v. Phelps, 22 
Wash. 181, 60 Pac. 134. 


In a prosecution for statutory rape 
under this section, evidence is admissible 
on the part of the defense of the previous 
general reputation of the prosecutrix as 
to unchastity, as going to her credibility 
ag a witness, but is not admissible to 
prove her unchaste condition: State v. 
Workman, 66 Wash. 292, 119 Pac. 751. 


Under this section, there can be no 
conviction for an offen3e committed on a 
certain date where for months prior 
thereto, the parties had continued sexual 
relations, without any intervening refor- 
mation; and it is immaterial that the 
prosecutrix was chaste except as to the 
defendant, “previous chaste character’ 
meaning sexual purity: State v. Dacke, 
59 Wash. 238, 109 Pac. 1050, 30 L. R. A. 
(N. S.) 173. 


The act is a crime whether or not force 
is used, and the fact that the prosecuting 
witness testified in the trial that the de- 
fendant used force, while the information 
charged that defendant did “feloniously 
earnally know and abuse” the prosecutrix, 
would not support the objection that the 
defendant was extradited for one crime 
and tried for another: State v. Roller, 30 
Wash. 692, 71 Pac. 718. 


ATTEMPTS.—Under seetions 28 and 
303 of the old Penal Code, an attempt to 
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commit sexual intercourse with a female 
under the age of consent is punishable, 
although the act is not accompanied with 
violence: State v. Berzaman, 10 Wash. 
277, 38 Pac. 1037. 


Assaults With Intent to Rape.— Though 
the statutes make it rape to have carnal 
knowledge of a female under the age 
of consent, there can, in the absence of 
fraud, be no assault with intent to rape 
when she consents, since there can be no 
assault without force or fraud: Whitcher 
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v. State, 2 Wash. 286, 26 Pac. 268 (over- 
ruled). 

The consent of the female does not con- 
stitute a defense upon a charge of assault 
with intent to rape a female child under 
the age of consent, and it is not neces- 
sary to allege force: State v. Hunter, 18 
Wash. 670, 52 Pac. 247; State v. Smith, 
19 Wash. 376, 53 Pac. 338. 

Admissibilty of complaint by infant 
victim of rape who is incompetent 
to testify. 2 A. L B 1523. 


§ 2437. Sexual Intercourse and Carnal Knowledge Defined. 


Any sexual penctration, however slight, is sufficient to complete 
sexual intercourse or carnal knowledge. [L. ’09, p. 943, § 186 (185).] 


- Cited in 69 Wash. 276; 70 Wash. 66; 
82 Wash. 431. 


In a prosecution for rape, under this 
section evidence of any penetration, how- 
ever slight, is sufficient proof of consum- 
mation; and the fact may be proved by 
direct or circumstantial evidence: State 
v. Gay, 82 Wash. 423, 144 Pac. 711. 


Under this section, evidence of re- 
peated attempts by the accused and pain 
suffered by a child of twelve is sufficient 
to make a case for the jury upon the 
question of consummation of a statutory 
rape: State v. Kincaid, 69 Wash. 273, 
124 Pac. 684. 


§ 2438. Compelling a Woman to Marry. 
Every person who, by force, menace, or duress, shall eompel a 


woman against her will to marry him or to marry any other person, 
or to be defiled, shall be punished by imprisonment in the state pen- 
itentiary for not more than twenty years, or by a fine of not more 
than one thousand dollars, or by both. [L. 09, p. 943, § 186.) 


§ 2439. Abduction. 


Every person who— 

(1.) Shall take a female under the age of eighteen years for the pur- 
pose of prostitution or sexual intercourse, or without the consent of her 
father, mother, guardian or other person having legal charge of her 
person, for the purpose of marriage; or 

(2.) Shall inveigle or entice an unmarried female of previously chaste 
character into a house of ill fame or assignation, or elsewhere, for the 
purpose of prostitution; or 

(3.) Shall take or detain a woman unlawfully against her will, with 
intent to compel her by force, menace or duress, to marry him or another 
person, or to be defiled; or 

(4.) Being the parent, guardian or other person having legal charge 
of the person of a female under the age of eighteen years, shall consent 
to her taking or detention by any person for the purpose of prostitution 
or sexual intercourse or for any obscene, indecent or immoral purpose; 

Shall be guilty of abduction and punished by imprisonment in the 
state penitentiary for not more than ten years or by a fine of not more 
than one thousand dollars, or by both. [L. ’09, p. 944, § 187.) 

Cited in 68 Wash. 680; 88 Wash. 161. Proof of corpu3 delicti in prosecution 


Under this section, an information ror abduction. 68 L R. A. 50. 
would be sufficient if it alleges a taking Evidence of specific instances to 
“by means of persuasion, entreaty, ad- prove character for chastity in 


prosecution for abduction. 14 L. 
8 (N. S.) 725; L. R. A. 1916B, 


vice, flattery, promises or other means to 
the prosecuting attorney unknown”: State 
v. Richards, 88 Wash. 160, 152 Pac. 720. 
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§ 2440. Placing Female in House of Prostitution. 
Every person who— 


(1.) Shall place a female in the charge or custody of another person 
for immoral purposes, or in a house of prostitution, with intent that 
she shall live a life of prostitution, or who shall compel any female to 
reside with him or with any other person for immoral purposes, or for 
the purposes of prostitution, or shall compel any such female to reside 
in a house of prostitution or to live a life of prostitution; or 

(2.) Shall ask or receive any compensation, gratuity or reward, or 
promise thereof, for or on account of placing in a house of prostitution 
or elsewhere any female for the purpose of causing her to cohabit 
with any male person or persons not her husband; or 

(3.) Shall give, offer, or promise any compensation, gratuity or 
reward, to procure any female for the purpose of placing her for im- 
moral purposes in any house of prostitution, or elsewhere, against her 
will; or 

(4.) Being the husband of any woman, or the parent, guardian or 
other person having legal charge of the person of a female under the 
age of eighteen years, shall connive at, consent to, or permit her being 
or remaining in any house of prostitution or leading a life of prostitu- 
tion; or 

(5.) Shall live with or accept any earnings of a common prostitute, 
or entice or solicit any person to go to a house of prostitution for any 
immoral purpose, or to have sexual intercourse with a common prostitute; 

Shall be punished by imprisonment in the state penitentiary for 
not more than five years or by a fine of not more than two thousand 
dollars. [L. ’09, p. 944, §188.] 


Cited in 59 Wash. 692; 69 Wash. 547, 
548; 74 Wash. 293. 296; 84 Wash. 438, 
439, 602, 603; 89 Wash. 13; 102 Wash. 
266, 267; 106 Wash. 630. 

Elements of Offense: See Remington’s 
Digest, Prost., §1; State ex rel. Zenner 
v. Graham, 34 Wash. 81, 74 Pac. 1058; 
State v. Zenner, 35 Wash. 249, 77 Pac. 
191; State v. Poole, 42 Wash. 192, 84 
Pac. 727; State v. Thuna, 59 Wash. 689, 
109 Pac. 331, 111 Pac. 765, 140 Am. St. 
Rep. 902; State v. Stone, 66 Wash. 625, 
120 Pac. 76; State v. Columbus, 74 Wash. 
290, 133 Pac. 455; State v. Hanes, 84 
Wash. 601, 147 Pac. 193; State v. Kelly, 
102 Wash. 265, 172 Pac. 1175. 

This section, making it unlawful to live 
with a common prostitute, is constitu- 
tional: State v. Craig, 106 Wash. 630, 180 
Pac. 896. 

Information: See Remington's Digest, 
Prost., §2; State v. Zenner, 35 Wash. 249, 


§ 2441. Seduction. 


77 Pac. 191; State v. Ilomaki, 40 Wash. 
629, 82 Pac. 873; State v. Barker, 43 
Wash. 69, 86 Pac. 387; State v. Thuna, 59 
Wash. 689, 109 Pac. 331, 111 Pac. 768; 
140 Am. St. Rep. 902; State v. Columbus, 
74 Pac. 290, 133 Pac. 455; State v. Dodd, 
84 Wash. 436, 147 Pac. 9; State v. Crane, 
88 Wash. 210, 152 Pac. 989. 


See, also, State v. Craig, 106 Wash. 630, 
180 Pac. 896. 


Defenses: See Remington’s Digest, 
Prost., § 2-1; State v. Hanes, 84 Waah. 
601, 147 Pac. 193; State v. Stone, 66 
Wash. 625, 120 Pac. 76. 


Evidence: See Remington's Digest, 
Prost., §3; State v. Ilomaki, 40 Wash. 
629. S2 Pac. 873; State v. Risaburo, 61 
Wash. 162, 112 Pac. 85; State v. Stone, 
66 Wash. 625, 120 Pae. 76. 

See, also, State v. Craig, 106 Wash. 
630, 180 Pac. 896. 


Every person who shall seduce and have sexual intercourse with any 


female of previously chaste character, shall be punished by imprison- 

ment in the state penitentiary for not more than five years or by im- 

prisonment in the county jail for not more than one year or by a fine 
Rem. Wash. Code, Vol. I 74 1169 
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of not more than one thousand dollars, or by both fine and imprison- 
ment: Provided, that if at any time before Judgment upon an informa- 
tion or indictment, a defendant shall marry such female, the court shall 
order all further proceedings stayed; and if at any time within three 
years from the date of such marriage the defendant shall wrongfully 
fail to support or provide for or shall wrongfully desert or abandon 
such wife, said proceeding shall be revived and continued in the same 
manner as though no marriage had taken place, and in the trial of such 
cause the wife shall be compctent to testify and may testify against 
her husband. [L. ’09, p. 945, § 189. ] 

Cited in 80 Wash. 599; 94 Wash. 386; § 10. Indictment and Informa- 
112 Wash. 682, 698. tion: State v. Rogan, 18 Wash. 43, 50 

Criminal Responsibility: See Reming- Pac. 582. 
ton’s Digest, Seduct., §§ 7—14. Acts Con- § 11. — Evidence: State v. Jones, 80 


stituting: State v. Carter, 8 Wash. 272, 
36 Pac, 29; State v. Cochran, 10 Wash. 
562, 39 Pac. 155. 


§ 8. Promise of Marriage: State v. 
O’Hare, 36 Wash. 516, 70 Pac. 39, 104 
Am, St. Rep. 970, 68 L. R. A. 107. 

Upon a defense of promise of marriage 
the state may show that the female se- 
duced was incompetent to marry: State v. 


Wash. 588, 142 Pac. 35; State v. Kellogg, 
91 Wash. 665, 158 Pac. 344. 


§ 12. ——- Instructions: State v. Jones, 
80 Wash. 588, 142 Pac. 35. 

§ 13. —— Questions for Jury: State v. 
Jones, 80 Wash. 588, 142 Paec. 35. 

§ 14. —— New Trial: State v. Carter, 


8 Wash. 272, 36 Pac. 29. 


Storrs, 112 Wash. 675, 192 Pac. 984, 197 
Pac. 17. 


§9. Defenses: State v. 
Wash. 472, 140 Pac. 680. 


§ 2442. Indecent Assault. 


Every person who shall take any indecent liberties with, or on the 
person of any female of chaste character, without her consent, or with 
or on the person of any female under the age of eighteen years, of chaste 
character, with or without her consent, shall be guilty of a gross mis- 
demeanor. [L. 09, p. 946, §190.] 

Cited in 105 Wash. 476. 
Liability of infant for indecent assault. 


For text treatment of “Seduction,” 


, l see 24 R. O. L. 729. 
Tilden, 79 


36 L. R. A. 205. 


CRIMES AGAINST CHILDREN, ETO. 


§ 2445. Keeper of Concert and Liquor Saloons. 


Every person who— 

(1.) Shall admit to or allow to remain in any concert saloon, or in 
any place owned, kept, or managed by him where intoxicating liquors 
are sold, given away or disposed of—except a restaurant or dining-room, 
any person under the age of twenty one years; or, 7 

(2.) Shall admit to, or allow to remain in any dance-house, public pool 
or billiard hall, or in any place of entertainment injurious to health 
or morals, owned, kept or managed by him, any person under the age 
of twenty-one years; or, 

(3.) Shall suffer or permit any such person to play any game of skill 
or chance, in any such place, or in any place adjacent thereto, or to be 
or remain therein, or admit or allow to remain in any reputed house 
of prostitution or assignation, or in any place where opium or any 
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preparation thereof, is smoked, or where any narcotic drug is used, any 
person under the age of twenty-one years; or, 

(4.) Shall sell or give. or permit to be sold or given to any person 
under the age of twenty-one years any intoxicating liquor, cigar, cig- 
arette. cigarette paper or wrapper, or tobacco in any form; or, ? 

(5.) Shall sell, or give, or permit to be sold or given to any person 
under the age of eighteen years, any revolver, pistol, or toy pistol; 

Shall be guilty of a gross misdemeanor. 
It shall be no defense to a prosecution for a violation of this section 
that the person acted, or was believed by the defendant to act, as agent 


or representative of another. 


Any person between the ages of eighteen and twenty-one years who 
shall by affirmative misrepresentation of age, purchase, or shall have in 


his or her possession, any 


or tobacco in any form, shall be guilty of a misdemeanor. 
L. 09, p. 947, 8 193; L. 09, Ex. Sess., 


$1. Cf. L. 11, p. 649, §1. Cf. 
p. 66, §1.] 
Cited in 61 Wash. 674; 98 Wash. 481. 
Under this section, the words “where 


intoxicating liquors are sold,” qualify all 
the preceding terms, and it is not an 


cigar, cigarette, cigarette paper or wrapper, 


[L. 719, p. 42, 


State v. Anderson, 61 Wash. 674, 112 Pac, 
931. 


Under this section, neither intent nor 
willfulness is an element of the offense, 
and belief that the liquor sold was non- 


offense to allow minors in poolrooms in intoxicating is no defense: Ctate v. Moser, 
which no intoxicating liquors are sold: 98 Wash. 481, 167 Pac. 1101. 


§ 2446. Employment of Minors Prohibited. 


Every person who shall employ, or cause to be employed, exhibit 
or have in his custody for exhibition or employment any minor actually 
or apparently under the age of eighteen years; and every parent, rela- 
tive, guardian, employer or other person having the care, custody, or con- 
trol of any such minor, who shall in any way procure or consent to the 
employment of such minor— 

(1.) In begging, receiving alms, or in any mendicant occupation; or, 

(2.) In any indecent or immoral exhibition or practice; or, 

(3.) In any practice or exhibition dangerous or injurious to life, limb, 
health or morals; or, 

(4.) As a messenger for delivering letters, telegrams, packages or 
bundles, to any known house of prostitution or assignation; 


Shall be guilty of a misdemeanor. IL. ’09, p. 948, § 194.] 


§ 2447. Employment of Children. 


Every person who shall employ, and every parent, guardian or other 
person having the care, custody or control of such child, who shall permit 
to be employed, by another, any male child under the age of fourteen 
years or any female child under the age of sixteen years at any labor 
whatever, in or in connection with any store, shop, factory, mine or any 
inside employment not connected with farm or house work, without the 
written permit thereto of a judge of a superior court of the county 
wherein such child may live, shall be guilty of a misdemeanor. [L. ’09, 
p. 948, §195.] 


4 
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Cited in 63 Wash. 404; 109 Wash. 526, 115 Pac. 843, 42 L. R. A. (N. 8.) 624; 
84 


527. Bjornsen v. Northern Pac. R. Co., 
Unlawful Employment or Services: See Wash. 220, 146 Pac. 575. 
Remington’s Digest, Mast. & S., § 27; Validity and construction of ehild 
Kirkham v. Wheeler-Osgood Co., 39 Wash. labor acts. 9 Ann. Cas. 1108; 15 
415, 81 Pac. 869, 4 Ann. Cas. 532; Glu- Ann. Cas. 473; Ann. Cas. 19135, 
cina v. Goss Brick Co., 63 Wash. 401, 339. 
ABORTION. 


§ 2448. Abortion, Defined. 


Every person who, with intent thereby to produce the miscarriage 
of a woman, unless the same is necessary to preserve her life or that 
of the child whereof she is pregnant, shall— 

(1.) Prescribe, supply, or administer to a woman, whether pregnant 
or not, or advise or cause her to take any medicine, drug or substance; 
or, 

(2.) Use, or cause to be used, any instrument or other means; 


Shall be guilty of abortion, and punished by imprisonment in the 
state penitentiary for not more than five years, or in the county jail 
for not more than one year. [L. ’09, p. 948, § 196.] 


Cited in 74 Wash. 121; 88 Wash. 296; Pregnancy is not an issue under this 


90 Wash. 475. ä section: State v. Russell, 90 Wash. 474, 
Requisites and Sufficiency of Informa- 156 Pac. 565. 

tion: See Remington's Digest, Abortion, Pregnancy as element of offense of 
$ 1; State v. Power, 24 Wash. 34, 63 attempt to procure a miscarriage. 
Pac. 1112, 63 L. R. A. 902; State v. 10 A. L. R. 314. 

Pryor, 74 Wash. 121, 132 Pac. 874, 46 Criminal responsibility of one other 
L. R. A. (N. S.) 1028; State v. Gaul, than subject or actual perpetrator 
88 Wash. 295, 152 Pac. 1029. of abortion. 4 A. L. R. 351. 


§ 2449. Pregnant Woman Attempting Abortion. 


Every pregnant woman who shall take any medicine, drug or sub- 
stance, or use or submit to the use of any instrument or other means, 
with intent thereby to produce her own miscarriage, unless the same is 
necessary to preserve her life or that of the child whereof she is preg- 
nant, shall be punished by imprisonment in the state penitentiary for not 
more than five years or by a fine of not more than one thousand dollars. 
[L. 09, p. 948, §197.] 


Criminal responsibility of one on conspiring to commit the crime 5 
whom abortion is committed for A. L. K. 788. 


§ 2450. Selling Drugs, etc. 

Every person who shall manufacture, sell or give away any in- 
strument, drug, medicine, or other substance, knowing or intending that 
the same may be unlawfully used in procuring the miscarriage of a 
woman, shall be guilty of a gross misdemeanor. IL. 09, p. 949, §198.} 


§ 2451. Evidence. 


In any prosecution for abortion, attempting abortion, or selling drugs 
unlawfully, no person shall be excused from testifying as a witness on 
the ground that said testimony would tend to incriminate himself. 


[L. 09, p. 949, §199.] 
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§ 2452. Concealing Birth. 

Every person who shall endeavor to conceal the birth of a child by 
any disposition of its dead body, whether the child died before or after 
its birth, shall be guilty of a gross misdemeanor. [L. ’09, p. 949, § 200.] 


BIGAMY, ADULTERY, ETC. 


§ 2453. Bigamy Defined—How Punished—Exceptions. 

Every person who, having a husband or wife living, shall marry 
another person, or continue to cohabit with such second. husband or 
wife in this state, shall be guilty of bigamy and be punished by im- 
prisonment in the state penitentiary for not more than five years: Pro- 
vided, that this section shall not extend to a person— 

(1.) Whose former husband or wife has been absent for five years 
exclusively then last past, without being known to him or her within 
that time to be living, and believed to be dead; or, 

(2.) Whose former marriage has been pronounced void, annulled or 
dissolved by a court of competent jurisdiction. [L. 09, p. 949, § 201.] 


For text treatment of Bigamy,“ see 3 R. O. L. 795. 


§ 2454. Punishment of Consort. 

Every person who shall knowingly enter into a bigamous marriage 
with another, or after such marriage, continue to cohabit with such 
other, shall be punished by imprisonment in the state penitentiary for 
not more than five years, or by a fine of not more than one thousand 


dollars. [L. ’09, p. 950, § 202.] 


Criminal responsibility of single person who marries one already married. 
5 A. L. R. 783. 


§ 2455. Incest. 

Whenever any male and female persons, nearer of kin to each other 
than second cousins, computing by the rules of the civil law, whether 
of the half or the whole blood, shall have sexual intercourse together, 
both shall be guilty of incest and punished by imprisonment in the state 
penitentiary for not more than ten years. [L. 09, p. 950, § 203.] 


Cited in 62 Wash. 687, 688; 86 Wash. Evidence: See Remington’s Digest, In- 
461—464. a 2 a v. Wood, 33 Wash. 
Elements of Offenses—Relationship and 34 3 mead ey W Pe beara 
Knowledge Thereof: Sce Remington’s Di- R 1001 Wei . l St. 
t. Incest, 88 2, 3; State v. Glindemann ep. Weight and Sufficiency in 
5 Wash 221, 75 Pae 800, 191 Am. St. General: State v. McGilvery, 20 Wash. 
i Wash, cel, 2.800. „ In: 240, 55 Pac. 115. Corroboration of Testi. 


Rep. 1001; State v. Bielman, 86 Wash. mon 
i SE y of Female: State v. Aker, 54 Wash. 
460, 150 Pac. 1194; State v. Biclman, 86 342, 103 Pac. 420, 18 Ann. Cas. 972; State 


. 1194. Consent of 
bikr pe a 7 pt State v. Nu. V; Hornaday, 67 Wash. 660, 122 Pac. 322. 


gent, 20 Wash. 522, 56 Pac. 25, 72 Am. Trial: See Remington’s Digest, Incest, 
St. Rep. 133; State v. Hornaday, 67 $$ 8, 9; State v. McGilvery, 20 Wash. 240, 
Wash. 660, 122 Pac. 322. 55 Pac. 115; State v. Glindemann, 34 


Indictment or Information—Requisites 3 221, 75 Pac. 800, 101 Am. St. Rep. 


and Sufficiency: See Remington’s Digest, 


Incest, §4; State v. MeGilvery, 20 Wash. Illegitimacy of party as affecting the 
240, 55 Pac. 115; State v. Nakashima, 62 crime of incest. 5 Ann. Cas, 67; 
Wash, 686, 114 Pac. 894, Ann. Cas. Ann. Cas. 1912B, 502. 

1912P, 220. 
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May girl below the age of consent be Proof of corpus delicti in prosecution 
guilty of incest. 27 L. B. A. (N. for incest. 68 L. R. A. 45. 
8.) 872. 


§ 2456. Crime Against Nature. 

Every person who shall carnally know in any manner any animal 
or bird: or who shall carnally know any male or female person by the 
anus, or with the mouth or tongue; or who shall voluntarily submit to 
such carnal knowledge; or who shall attempt sexual intercourse with a 
dead body, shall be guilty of sodomy and shall be punished by im- 
prisonment in the state penitentiary for not more than ten years. [L. 09, 
p. 950, § 204.] 

Cited in 66 Wash. 159. 
For text treatment of “Sodomy,” see 8 R. O. L. 333. 


§ 2457. Adultery. 

| Whenever any married person shall have sexual intercourse with 
any person other than his or her lawful spouse, both such persons shall 
be guilty of adultery and upon conviction thereof shall be punished by 
imprisonment in the state penitentiary for not more than two years or 
by a fine of not more than one thousand dollars: Provided, that no 
prosecution for violation of the provisions of this section shall be com- 
menced except on complaint of the husband or wife made before a 
committing magistrate, or by filing an affidavit with the prosecuting 
attorney, nor after one year from the commission of the offense. [L. 17, 
p. 341, § 1. Cf. L. 709, p. 950, § 205.] 


Cited in 51 Wash. 572, 574; 64 Wash. spouse, having made the complaint, has 
416; 106 Wash. 336, 339; 112 Wash. 694. no right to dismiss it, or control the 
Persons Liable: See Rominpioni Di- prosecution: State v. Astin, 106 Wash. 
gest, Adultery, $1; State v. 8 h, 336, 180 Pac. 394, 4 A. L. R. 1335. 
48 Wash. 77, 92 Pac. 893. Adultery, 53 4, 5. mum 
— Persons Entitled to Prosecute: See §4. Admissibility: State v. Moss, 73 


Remington’s Digest, Adultery, §2; State 
v. La Bounty, 64 Wash. 415, 116 Pac. Wash. 430, 131 Pac. 1132. 


1073. 8 5. Weight and Sufficiency: State 

Under this section, no prosecution for v. Wheeler, 93 Wash. 538, 161 Pac. m 
adultery shall be commenced except on For text treatment of “Adultery, 4 
complaint of the injured spouse, such 1 R. C. L. 630. 


§ 2458. Lewdness. 

Every person who shall lewdly and viciously cohabit with another 
not the husband or wife of such person, and every person who shall be 
guilty of open or gross lewdness, or make any open and indecent or 
obscene exposure of his person, or of the person of another, shall be 
guilty of a gross misdemeanor. [L. ’09, p. 950, § 206.) 

Cited in 82 Wash. 331. 
8 of corpus delicti in lascivious cohabitation and lewdness. 68 L. B. A. 


§ 2459. Obscene Literature. 
Every person who— 
(1.) Shall sell, lend. or give away, or have in his posession with 
mtent to sell, lend, give away or show any obscene or indecent book, 
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magazine, pamphlet, newspaper, story paper, writing, picture, drawing, 
photograph, or any article or instrument of indecent or immoral char- 
acter; or who shall design, copy, draw, photograph. print, utter, publish 
or otherwise prepare such a book, picture, drawing, paper or other ar- 
ticle; or write or print any circular, advertisement or notice of any 
kind, or give oral information stating when, where, how or of whom such 
an indecent or obscene article or thing can be purchased or obtained; 
or, 

(2.) Shall sell, lend, give away or have in his possession with intent 
to sell, lend, give away or show any book, pamphlet, magazine, news- 
paper or other printed paper devoted to the publication, or largely made 
up of criminal news, police reports, accounts of criminal deeds, or 
pictures and stories of deeds of bloodshed, lust or crime; or, 

(3.) Shall exhibit within the view of any minor any of the books, 
papers or other things, hereinbefore enumerated; or, 

(4.) Shall hire, use or employ, or having custody or control of his 
person shall permit any minor to sell, give away, or in any manner 
distribute any article hereinbefore mentioned; or, | 

(5.) Shall cause to be performed or exhibited, or engage in the 
performance or exhibition of any obscene, indecent or immoral show, 
act or performance; 

Shall be guilty of a gross misdemeanor. [L. 09, p. 951, § 207. 


Cited in 97 Wash. 357. What constitutes obscene publication 
Unlawfulness of obscene literature. within prohibitory statute. 11 Ann. 
24 L R. A. 110. Cas. 306. 


§ 2460. Indecent Articles, etc. 


Every person who shall expose for sale, loan or distribution, any 
instrument or article, or any drug or medicine, for the prevention of 
conception, or for causing unlawful abortion; or shall write, print, 
distribute, or exhibit any card, circular, pamphlet, advertisement or 
notice of any kind, stating when, where, how, or of whom such article 
or medicine can be obtained, shall be guilty of a misdemeanor. [L. ’09, 
p. 951, § 208.) 


§ 2461. Prohibited Publications. 


Every person who shall publish, and every proprietor, manager 
or editor who shall permit to be published, in any book, newspaper, 
magazine or other printed publication circulated wholly or in part in 
this state— 

(1.) Any detailed account of the commission or attempted commis- 
sion of the crime of rape, carnal knowledge, seduction, adultery, sodomy 
or any other sexual crime, or of the trial of any person charged there- 
with; or, 

(2.) Any detailed account of the execution of any person convicted 
of crime; or, 

(3.) Any detailed statement of any evidence of indecent, obscene or 
immoral acts offered in any trial or proceeding; or, 
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(4.) Any interview with, advertisement for, communication from or 
account of the actions of any public prostitute, except upon a matter 
concerning public welfare; 

Shall be guilty of a misdemeanor. [L. ’09, p. 952, § 209.] 


Publication of reports of court proceedings as within statute against obscenity. 
16 Ann. Oas. 764. 


§ 2462. Advertising Cures of Venereal Diseases. 


Every person who shall advertise, either in his own name, or in the 
name of another person, copartnership or pretended copartnership, as- 
sociation, corporation or pretended corporation, in any newspaper, 
pamphlet, circular, periodical or in anv other written or printed paper, 
and every owner, publisher, editor or manager of any newspaper, pam- 
phlet, circular, periodical or other written or printed paper, who shall 
publish, or permit to be published or inserted, an advertisement in any 
newspaper, pamphlet, circular, periodical or other written or printed 
paper, owned or controlled by him, or of which he is the editor or man- 
ager, and every person who shall distribute, circulate, display or cause 
to be distributed, circulated or displayed, any newspaper, pamphlet, 
circular, periodical, or other written or printed paper containing any 
advertisement for the treatment or care of venereal diseases, the restora- 
tion of lost manhood, or of lost vitality or lost vigor, or monthly regula- 
tors for women, or the treatment of diseases of the sexual organs, or 
diseases caused by sexual vice, self-abuse or any disease of like cause, 
or the sale of any medicine, drug, compound, mixture, appliance, or any 
means whatever, whereby sexual diseases of men or women may be 
cured or relieved, shall be guilty of a gross misdemeanor. [L. 21, 
p. 661, §1. Cf. L. ’09, p. 592, § 210.) 


Prohibitory statutes against advertising cure of venereal diseases. Ann. Oas. 
1916A, 910. | 


§ 2462-1. Use of Certain Words Prima Facie Evidence. 

Any advertisement in any newspaper, periodical, pamphlet, circular 
or other written or printed paper, containing the words, ‘‘lost man- 
hood,“ lost vitality, lost vigor, monthly regulators for women,“ 
or words synonymous therewith, shall be prima facie evidence of intent 
to violate this act by the person or persons so advertising, or causing 
to be advertised, or publishing or permitted to be published, or dis- 
tributing, circulating and displaying or causing to be distributed, cir- 
culated or displayed, any such advertisement. [L. 21, p. 662, §2.] 


§ 2463. Advertising for Divorce Business. 

Every person who shall cause to be published in any newspaper, 
magazine or other publication, or who shall cause or allow to be posted 
or distributed, in any place frequented by the public, any card or notice 
offering to procure or obtain, or to directly or indirectly aid in pro- 
curing or obtaining any divorce or the dissolution or nullification of any 
marriage, or offering to appear or act as attorney or counsel in any suit 
for divorce, alimony, or the dissolution or nullification of any marriage, 
either in this state or elsewhere, shall be guilty of a misdemeanor. 
Any advertisement stating or intimating that any person is a specialist 
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in “‘the laws of husband and wife’’ or ‘‘domestic relations,“ or is 
engaged in the business of procuring divorces, shall be considered a 
violation of this act. [L. 17, p. 343, §1. Cf. L. 09, p. 592, § 211.) 


Prohibitory statutes against advertising procurement of divorces, Ann. Cas. 
` 1916A, 904. 


LOTTERIES, 


§ 2464. Lotteries, Defined—A Nuisance—Drawing, How Punished. 

A lottery is a scheme for the distribution of money or property by 
chance, among persons who have paid or agreed to pay a valuable con- 
sideration for the chance, whether it shall be called a lottery, raffle, 
gift enterprise, or by any other name, and is hereby declared unlawful 
and a public nuisance. 

Every person who shall contrive, propose or draw a lottery, or shall 
assist in contriving, proposing or drawing a lottery, shall be punished 
by imprisonment in the state penitentiary for not more than five years, 
or by a fine of not more than one thousand dollars, or by both. [L. 09, 
p. 953, § 212. | 

For text treatment of “Lotteries,” see 17 R. O. L. 1208. 


§ 2465. Selling Tickets — Advertising. 

Every person who shall sell, give, or in any way whatever furnish 
or transfer to or for another, a ticket, chance, share or interest, or any 
paper, certificate or instrument purporting to be or to represent a 
ticket, chance, share or interest in, or dependent upon the event of, 
a lottery, to be drawn within or without the state; or who by writing, 
printing, circular or letter, or in any other way shall advertise or 
publish the acount of a lottery in or out of the state, stating how, when 
or where the same is to be or has been drawn, or what are the prizes 
therein, or any of them, or the price of a ticket, or any share or interest 
therein, or where or how it may be obtained, shall be guilty of a gross 
misdemeanor. [L. ’09, p. 953, § 213.) 


The provision in Penal Code, section stitution, falls within the constitutional 
139 (Bal. Code, § 7259), permitting lot- prohibition against lotteries, and is there- 
teries for charitable purposes, although fore invalid: Seattle v. Chin Let, 19 
enacted prior to the framing of the con- Wash. 38, 52 Pac. 324. 


§ 2466. Disposal of Property by Lottery — Keeping Office — Letting 
Building. | | 

Every person who shall offer for sale or distribution in any way 
any real or personal property, or any interest therein, to be determined 
by lot or chance, dependent upon the drawing of a lottery in or out of the 
state; or who shall sell, furnish or procure in any manner a chance 
or share, or any interest in property offered for sale or distribution in 
violation of this section, or a ticket or other evidence of any such 
chance, share or interest; or who shall open, set up, or keep for him- 
self or another, an office or place for registering the number of tickets 
in a lottery in or out of the state, or for making, receiving, or registering 
any bets or stakes for the drawing or result of such lottery; or who 
shall advertise or in any way publish any account of an opening, set- 
ting up, or keeping of such an office or place; or who shall knowingly 
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let, or permit to be used, any building or portion thereof for any of the 
purposes specified in this subdivision; 
Shall be guilty of a gross misdemeanor. [L. 09, p. 953, § 214.] 


§ 2467. Insuring Lottery Tickets—Advertising Offers to Insure. 

Every person who shall insure, or receive any consideration for in- 
suring, for or against the drawing of a ticket, share or interest in a 
lottery, or of a number of such ticket, share or interest; or who shall 
receive any valuable consideration, upon an agreement to pay money 
or deliver property in the event that a ticket, share or interest, or 
a number of such a ticket, share or interest in a lottery shall prove 
fortunate or unfortunate, or shall be drawn or not drawn in a proper 
way or in a proper order; or who shall promise or agree or offer to 
pay money or deliver property, or to do or forbear to do any act for 
the benefit of any person, with or without consideration, upon any ac- 
cident or contingency dependant upon the drawing thereof, or of any 
number or ticket therein, or who, by writing, printing, circular or 
letter, or in any way, shall advertise or publish an offer or pronosi- 
tion in violation of the provisions of this section; 

Shall be guilty of a gross misdemeanor. [L. ’09, p. 954, § 215.] 


§ 2468. Lotteries Out of State—Advertisement by Nonresidents. 

The provisions of this subdivision are applicable to lotteries drawn, 
or to be drawn out of the state, whether authorized or not by the laws 
of the state or county where they are to be drawn, in the same manner 
as to those in the state, and every provision of law relating to advertising 
lotteries or offers to insure lottery tickets, shall be applicable, when- 
ever the advertisement was published, or the letter or circular sent or 
delivered, through or in the state, though the person causing or pro- 
curing the same to be published, sent or delivered was out of the state 
at the time of so doing. IL. 09, p. 954, § 216. 


GAMBLING. 


§ 2469. Conducting Gambling. 

Every person who shall open, conduct, carry on or operate, 
whether as owner, manager, agent, dealer, clerk, or employee, and 
whether for hire or not, any gambling game or game of chance, played 
with cards, dice, or any other device, or any scheme or device whereby 
any money or property or any representative of either, may be bet, 
wagered or hazarded upon any chance, or any uncertain or contingent 
event, shall be a common gambler, and shall be punished by imprison- 
ment in the state penitentiary for not more than five years. [L. 09, 


p. 955, § 217.] 
Cited in 63 Wash. 36, 37; 74 Wash. 563; 298 91 Pac. 952, 17 L. R. A. (N. S.) 49; 
94 Wash. 467; 109 Wash. 21. State v. Preston, 49 Wash. 298, 95 Pac. 


CRIMINAL RESPONSIBILITY: See 52; State v. Shanklin, 51 Wash. 35, 97 
Remington’s Digest, Gaming, §§ 9—20. Pac. 969; State v. Gaasch, 56 Wash. 381, 
Statutory Provisions: Foster v. Territory, 105 Pac. 817; State v. Smith, 58 Wash. 
1 Wash. 411, 25 Pac. 459; Dietrick, In re, 235, 108 Pac. 618. 

32 Wash. 471, 73 Pac. 506. §11. Indictment or Information 

§10. Games, Sports and Devices Pro- Requisites and Sufficiency in General: 
hibited: Seattle v. McDonald, 47 Wash. State v. Hoffman, 66 Wash. 622, 106 
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Pac. 139; State v. Hardwick, 63 Wash. 35, 
114 Pac. 873; State v. Robey, 74 Wash. 
562, 134 Pac. 174. 

§ 12. Description of Game, De- 
vice or Implements: Harland v. Territory, 
3 W. T. 131, 13 Pac. 453; State v. Wil- 
son, 9 Wash. 16, 36 Pac. 967; State v. 
Burns, 54 Wash. 113, 102 Pac. 886; State 
v. Moser, 94 Wash. 465, 162 Pac. 582. 


§ 13. Keeping House or Place: 
Schilling v. Territory, 2 W. T. 283, 5 
Pac. 926; State v. Burns, 54 Wash. 113, 
102 Pac. 886; State v. Gaasch, 56 Wash. 
381, 105 Pac. 817. 

§ 14. Ownership and Use of 
House or Place: Foster v. Territory, 1 
Wash. 411, 25 Pac. 459; State v. Wilson, 
9 Wash. 16, 36 Pac. 967. 

§ 15. — Issues, Proof and Variance: 


Harland v. Territory, 3 W. T. 131, 13 


Pac. 453. 


§16. Evidence—Admissibility: State v. 
Wilson, 9 Wash. 16, 36 Pac. 967; State 
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§17. —— Weight and Sufficiency:. 
Everett v. Simmons, 86 Wash. 276, 150 
Pac. 414; State v. Moser, 94 Wash. 460, 
162 Pac. 582. 


§ 18. Trial—Instructions: State v. Wil- 
son, 9 Wash. 16, 36 Pac. 967; State v. 
Fountain, 14 Wash. 236, 44 Pac. 270; 
Everett v. Simmons, 86 Wash. 276, 150 
Pac. 414. 


§19, — Verdict: State v. Smith, 58 
Wash. 235, 108 Pac. 618. 

A verdict finding the accused guilty as 
charged in an information for gambling 
under this section, is not void for in- 
definiteness or uncertainty, nor insufti- 
cient because not enumerating specifically 
the several acts charged; there being no 
degrees in the crime charged: State v. 
Moser, 94 Wash, 465, 162 Pac. 082. 


§20. Sentence and Punishment: Foster 
v. Territory, 1 Wash. 411, 25 Pac. 459. 
For text treatment of “Gaming,” see 
12 B. O. L. 704. 


v. Moser, 94 Wash. 465, 162 Pac. 582. 


§ 2470. Gambling. 


Every person who shall bet, wager or hazard any money or prop- 
erty, or any representative of either, upon any game, scheme or device, 
opened, conducted, carried on or operated in violation of the last section 
shall be guilty of a misdemeanor. [L. ’09, p. 955, § 218.] 


Cited in 63 Wash. 37. 


§ 2471. Swindling. 

Every person who, by color, or aid of any trick or sleight of hand 
performance, or by any fraud or fraudulent scheme, cards, dice, or 
device, shall win for himself or for another any money or property, or 
representative of either, shall be punished by imprisonment in the state 
penitentiary for not more than ten years. [L. ’09, p. 955, § 219.} 


Cited in 72 Wash. 113. 


§ 2472. Possession of Gambling Devices. 

Every person who shall have in his possession or shall permit to be 
placed or kept in any building or boat, or part thereof, owned, leased or 
occupied by him, any table, slot machine, or any other article, device 
or apparatus of a kind commonly used for gambling, or operated for the 
losing or winning of any money or property, or any representative of 
either, upon any chance or uncertain or contingent event, shall be guilty 
of a gross misdemeanor. [L. ’09, p. 955, § 220.] 


§ 2473. Poolselling and Book-making. 


Every person, whether acting in his own behalf. or as an agent, ser- 
vant or employee of another person within or outside of this state, who 
shall sell any pool, make any book, or receive, record, register, transmit 
cr forward any bet or wager, or any money or property or thing of value 
desi gned or intended to be bet, wagered or hazarded, upon the result 
of any contest or trial of skill, speed or endurance between men or 
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beasts, whether such contest or trial take place within or outside of this 

state, or upon the result of any lot, chance, casualty, or uncertain or 

contingent event whatever, shall be punished by imprisonment in the 

state penitentiary for not more than five years. [L. 09, p. 956, § 221.] 
See, also, infra, § 2721. 


What constitutes buying or selling What constitutes book-making“ with- 
pools within statute against gam- in statute against gaming or gam- 
ing. Ann. Cas. 1916B, 100; Ann. bling. 17 Ann, Cas, 1054. 


Cas. 1918A, 179. 


$2474. Allowing Building to be Used. 


Every person being in possession or control of any tent, building, 
float or vessel, or part thereof, who shall knowingly permit the same, 
or any part thereof, to be used for gambling, swindling, poolselling, or 
book-making, or for betting, wagering or hazarding money or property, 
or any representative of cither, upon any game, scheme or device, or 
upon the result of any lot, chance, or uncertain or contingent event 
whatever, shall be guilty of a gross misdemeanor. IL. 09, p. 956, § 222. ] 


§ 2475. Bucket-shop, Defined. 


A bucket-shop is hereby defined to be a shed, tent, tenement, booth, 
building, float or vessel, or any part thereof, wherein may be made con- 
tracts respecting the purchase or sale upon margin or credit of any 
commodities, securities, or property, or option for the purchase thereof, 
wherein both parties intend that such contract shall or may be termi- 
nated, closed and settled; either; 

(1) Upon the basis of the market prices quoted or made on any board 
of trade or exchange upon which such commodities, securities or property 
may be dealt in; or, 

(2) When the market prices for such commodities, securities or prop- 
erty shall reach a certain figure in any such board of trade or exchange; 
or, 
(3) On the basis of the difference in the market prices at which said 
commodities, securities or property are, or purport to be, bought and 
sold. [L. ’09, p. 956, § 223.] 


Applicability to bucket shops of penal 25 L. R. A. (N. 8.) 158; 17 Ann. 
statutes in relation to “games of Cas. 709. 
hazard,” “gambling devices,” ete. 


§ 2476. Maintaining Bucket-shop—Penalty. 

Every person, whether in his own behalf, or as agent, servant or 
employee of another person, within or outside of this state, who shall 
open, conduct or carry on any bucket-shop, or make or offer to make 
any contract described in the last section, or with intent to make such 
a contract, or assist therein, shall receive, exhibit, or display, any state- 
ment of market prices of any commodities, securities, or property, shall 
be punished by imprisonment in the state penitentiary for not more than 
five years. [L. ’09, p. 957, § 224.] 


§ 2477. Written Statement to be Furnished—Presumption. 


Every person, whether in his own behalf. or as the servant, agent 
or employee of another person, within or outside of this state, who shall 
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buy or sell for another, or execute any order for the purchase or sale 
of any commodities, securities or property, upon margin or credit, 
whether for immediate or future delivery, shall, upon written demand 
therefor, furnish such principal or customer with a written statement 
containing the names of the persons from whom such property was 
bought, or to whom it has been sold, as the case may be, the time when, 
the place where, the amount of, and the price at which the same was 
either bought or sold; and if such person shall refuse or neglect to fur- 
nish such statement within forty-eight hours after such written demand, 
such refusal shall be prima facie evidence as against him that such pur- 
chase or sale was made in violation of section 2476. [L. ’09, p. 957, 
§ 225. } 


§ 2478. Seizure and Disposition of Gambling Devices. 


It shall be the duty of all peace officers to search for and seize all 
tables, slot machines, or other article, machine, device or apparatus of 
the kind commonly used for gambling, or operated for the winning or 
losing of money or property, or any representative of either, upon any 
chance or uncertain or contingent event, and all property useful in the 
operation or maintenance of a bucket-shop, and take the same before a 
magistrate. If in the judgment of such magistrate any of such articles 
may be useful as evidence in the trial of any case, he may order the 
same held for such trial or delivered to the prosecuting attorney; other- 
wise, he shall order the same to be forthwith destroyed. After the final 
hearing and disposition of any case in which any of said articles may 
be held or used as evidence, whether such case result in a conviction or 
acquittal, the magistrate or Judge having jurisdiction of such case shall 
forthwith order all such articles destroyed. [L. ’09, p. 957, § 226.] 


Validity of statutes authorizing seiz- apparatus. 2 Ann, Oas. 936; 13 
ure and destruction of gambling Ann. Cas. 454. 


§ 2479. Bunco-steering. 


Every person who shall entice or induce another, upon any pretense, 
to go to any place where any gambling game, scheme or device, or any 
trick, sleight-of-hand performance, fraud or fraudulent scheme, cards, 
dice or device, is being conducted or operated; or while in such place 
shall entice or induce another to bet, wager or hazard any money or 
property, or representative of either, upon any such game, scheme, 
device, trick, sleight-of-hand performance, fraud or fraudulent scheme, 
cards, dice, or device, or to execute any obligation for the payment of 
money, or delivery of property, or to lose, advance, or loan any money 
or property, or representative of either, shall be punished by imprison- 
ment in the state penitentiary for not more than ten years. [L. ’09, 
p. . $ 227. ] 


§ 2480. Evidence—Testimony of Player. 


No person shall be excused from giving testimony concerning any 
offense committed by another against any of the provisions of sections 
2469 or 2473, inclusive by reason of his having bet or played at the 
prohibited game or device. [L. ’09, p. 957, § 228.] 
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PAWNBROKERS AND SECOND-HAND DEALERS. 


§ 2481. Pawnbrokers and Second-hand Dealers—Duty to Record Trans- 
actions. 


It shall be the duty of every pawnbroker and second-hand dealer 
doing business in any city of the first class in this state to maintain in 
his place of business a book or other permanent record in which shall be 
legibly written in the English language, at the time of each loan, pur- 
chase or sale, a record thereof containing— 

(1) The date of the transaction; 

(2) The name of the person or employee conducting the same; 

(3) The name, age, street and house number, and a general descrip- 
tion of the dress, complexion, color of hair, and facial appearance of the 
person with whom the transaction is had; 

(4) The name and street and house number of the owner of the prop- 
erty bought or received in pledge; 

(5) The street and house number of the place from which the property 
bought or received in pledge was last removed; 

(6) A description of the property bought or received in pledge, which 
in the case of watches shall contain the name of the maker and the num- 
ber of both the works and the case, and in the case of jewelry shall 
contain a description of all letters and marks inscribed thereon: Pro- 
vided, that when the article bought or received is furniture, or the con- 
tents of any house or room actually inspected on the premises, a general 
record of the transaction shall be sufficient; 

(7) The price paid or the amount loaned ; 

(8) The names and street and house numbers of all persons witnessing 
the transaction; and 

(9) The number of any pawn ticket issued therefor. [L. 09, p. 959, 
§ 229. ] 


Cited in 80 Wash. 173. State or municipal mgulation of 
A contract of pledge providing for a pawnbrokers. Ann. Oas. 1913D, 
violation of sections 2481—2483, does a 1281; 32 L. R. A. 117. 
render the contract void; since tho stat- Power to regulate traffic in rags, 
ute was a regulation of business and did second-hand articles and junk, 32 
not provide that a contract violating its L. R. A. 116; 24 L. B. A. (N. 8) 
provisions should be void: Lane v. Henry, 1168. 


80 Wash. 172, 141 Pac. 365. 


§ 2482. Inspection of Records and Goods. 

Such record, and all goods received, shall at all times during the 
ordinary hours of business be open to the inspection of the prosecuting 
attorney or of any peace officer. [L. 09, p. 959, § 230.] 


Cited in 80 Wash. 173. 


§ 2483. Report to Chief of Police. 

Every pawnbroker and second-hand dealer doing business in any 
city of the first and second class shall, before noon of each day, furnish 
to the chief of police of such city, on such forms as such chief of police 
may provide therefor, a full, true and correct transcript of the record of 
all transactions had on the preceding day, and having good cause to be- 
lieve that any property in his possession has been previously lost or 
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stolen, he shall forthwith report such fact to the chief of police, together 
with the name of the owner, if known, and the date when, and the name 
of the person from whom the same was received by him. IL. 09, p. 960, 
§ 231.] 


Cited in 80 Wash. 173. 


§ 2484. Retention of Property. 


No property bought or received in pledge by any pawnbroker or 
second-hand dealer shall be removed from his place of business, except 
when redeemed by the owner thereof, within four days after the receipt 
thercof shall have been reported to the chief of police as herein provided. 
[L. 09, p. 960, § 232.] 


§ 2485. Penalty. 
Every pawnbroker or second-hand dealer, and every clerk, agent 
or employee of such pawnbroker or second-hand dealer, who shall— 

(1.) Fail to make an entry of any material matter in his book or record 
kept as provided for in section 2483; or, 

(2.) Make any false entry therein; or, 

(3.) Falsify, obliterate, destroy or remove from his aii of business 
such book or record; or, 

(4.) Refuse to allow the prosecuting attorney or any peace officer to 
inspect the same, or any goods in his possession, during the ordinary 
hours of business; or, 

(5.) Report any material matter falsely to the chief of police; or, 

(6.) Having forms provided therefor, shall fail before noon of each 
day to furnish the chief of police with a full, true and correct transcript 
of the record of all transactions had on the previous day, it being the 
intent of this section that Saturday’s business may be reported on Mon- 
day; or, 

(7.) Fail to report forthwith to the chief of police the possession of any 
property which he may have good cause to believe has been lost or stolen, 
together with the name of the owner, if known, and the date when, and 
the name of the person from whom the same was received by him; or, 

(8.) Remove, or allow to be removed from his place of business, except 
upon redemption by the owner thereof, any property received, within 
four days after the receipt thereof shall have been reported to the chief 
of police; or, 

(9.) Receive any property from any person under the age of twenty-one 
years, any common drunkard, any habitual user of narcotic drugs, any 
habitual criminal, any person in an intoxicated condition, any known 
thief or receiver of stolen property, or any known associate of such thief 
or receiver of stolen property, whether such person be acting in his own 
behalf or as the agent of another: | 

Shall be guilty of a misdemeanor. [L. 09, p. 960, § 233.) 


§ 2486. Rates of Interest and Sale of Pledged Property. 

All pawnbrokers are authorized to charge and receive interest at the 
rate of three per cent a month for money loaned on the security of per- 
sonal property actually received in pledge, and every person who shall 
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ask or receive a higher rate of interest or discount on any such loan. or 
on any actual or pretended sale, or redemption of personal property, 
or who shall sell any property held for redemption within ninety days 
after tne period for redemption shall have expired, shall be guilty of a 
misdemeanor. [L. ’09, p. 961, S 234. ] 


See infra, § 7300, legal rate of interest. 


§ 2487. ‘‘Pawnbroker’’ Defined. 

Every person engaged, in whole or in part, in the business of loaning 
money on the security of pledges, deposits or conditional sales of personal 
property, shall be deemed to be a pawnbroker. [L. 09, p. 961, § 235. ] 


§ 2488. ‘‘Second-hand Dealer’’ Defined. 


Every person engaged in whole or in part in the business of bnying 
or selling second-hand personal property, metal junk, or melted metals, 
shall be deemed to be a second-hand dealer. [L. 09, p. 961, § 236.] 


RIGHTS OF SEPULTURE, 


§ 2489. Rights of Sepulture—Dissection, When Permitted. 


The right to dissect the dead body of a human being shall be limited 
to cases specially provided by statute or by the direction or will of the 
deceased; cases where a coroner is authorized to hold an inquest upon 
the body, and then only as he may authorize dissection; and cases where 
the husband, wife or next of kin charged by law with the duty of burial 
shall authorize dissection for the purpose of ascertaining the cause of 
death, and then only to the extent so authorized. Every person who shall 
make, cause or procure to be made any dissection of the body of a human 
being, except as hereinbefore provided, shall be guilty of a gross mis- 
demeanor. [L. 09, p. 962, § 237.] 


See, also, infra, § 10029. 


§ 2490. Burial or Cremating. 

Except in cases of dissection provided for in the last section, and 
where a dead body shall rightfully be carried through or removed froin 
the state for the purpose of burial elsewhere, every dead body of a human 
being lying within this state, and the remains of any dissected body. 
after dissection, shall be decently buried, or cremated within a reasonable 
time after death. [L. ’09, p. 962, § 238.] 


See infra, § 6038, burial without permit. 


§ 2491. Opening Grave Stealing Body—Receiving Same. 


Every person who shall remove the dead body of a human being. or 
any part thereof, from a grave, vault, or other place where the same 
has been buried or deposited awaiting burial or cremation, without au- 
thority of law, with intent to sell the same, or for the purpose of securing 
a reward for its return, or for dissection, or from malice or wantonness, 
shall be punished by imprisonment in the state penitentiary for not more 
than five years, or by a fine of not more than one thousand dollars, or by 


both. 
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Every person who shall purchase or receive, except for burial or crema- 
tion, any such dead body, or any part thereof, knowing that the same 
has been removed contrary to the foregoing provisions, shall be punished 
by imprisonment in the state penitentiary for not more than three years, 
or by a fine of not more than one thousand dollars, or by both. 

Every person who shall open a grave or any other place of interment, 
temporary or otherwise, or a building where such dead body is deposited 
while awaiting burial or cremation, with intent to remove said body or 
any part thereof, for the purpose of selling or demanding money for the 
same, for dissection, from malice or wantonness, or with intent to sell 
or remove the coffin or of any part thereof, or anything attached thereto, 
or any vestment, or other article interred, or intended to be interred with 
the body, shall be punished by imprisonment in the state penitentiary for 
not more than three years or by a fine of not more than one thousand 
dollars, or by both. [L. ’09, p. 962, § 239.] 


§ 2482. Interfering With Dead Body or Funeral. 

Every person who shall arrest or attach the dead body of a human 
being upon a debt or demand, or shall detain or claim to detain it for any 
debt or demand, or upon any pretended lien or charge; or who, without 
authority of law, shall obstruct or detain a person engaged im carrying 
or accompanying the dead body of a human being to a place of burial 
or cremation shall be guilty of a misdemeanor. [L. 09, p. 963, § 240. ] 


§ 2493. Opening Road Through Cemetery. 

Every person who shall make or open any road, or construct any 
railway, turnpike, canal, or other public easement over, through, in. or 
upon, such part of any inclosure as may be used for the burial of the dead, 
without authority of law or the consent of the owner thereof, shall be 
guilty of a misdemeanor. [L. '09, p. 963, § 241.] 


SABBATH-BREAKING. 


§ 2494. Sabbath-breaking, Defined. 


Every person who, on the first day of the week, shall promote any 
noisy or boisterous sport or amusement, disturbing the peace of the day; 
or who shall conduct or carry on, or perform or employ any labor ahout 
any trade or manufacture, except livery-stables, garages and works of 
necessity or charity conducted in an orderly manner so as not to in- 
terfere with the repose and religious liberty of the community; or who shall 
open any drinking saloon, or sell, offer or expose for sale, any personal 
property, shall be guilty of a misdemeanor: Provided, that meals, without 
intoxicating liquors, may be served on the premises or elsewhere by 
caterers, and prepared tobacco, milk, fruit, confectionery, newspapers, 
magazines, medical and surgical appliances may be sold in a quiet and 
orderly manner. In works of necessity or charity 1s included whatever is 
necdful during the day for the good order or health or comfort of a com- 
munity; but keeping open a barber-shop, shaving or cutting hair shall not 
be deemed a work of necessity or charity, and nothing in this section shall 
be construed to permit the sale of uncooked meats, groceries, clothing, 
boots or shoes. [L. 09, p. 963, § 242. ] 
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Cited in 60 Wash. 278; 80 Wash. 104, Validity of ewe 2 in Sunday 
105, 107. law. 14 L. R. A. (N. 8.) 1259; 32 
Constitutionality of Sunday laws gen- L. R. A. (N. 8.) 1190. 


erally. 12 Ann, Cas. 1096; Ann. 
Cas. 1913E, 935; 22 L. B. A. 721. 


§ 2495. Obstructing View of Saloon. 


Every person being the owner or manager of or an emplovee in any 
drinking saloon who shall obstruct the view of the inside thereof from the 
outside by means of any screen, shade or other devices on any day shall 
be guilty of a misdemeanor. [L. ’09, p. 964, § 243.] 


§ 2496. Observance of Other Day. 

It shall be a sufficient defense to a prosecution for performing work 
or labor on the first day of the week that the defendant uniformly keeps 
another day of the week as holy time and that the act complained of was 


done in such manner as [will] not disturb others in the observance of the 
Sabbath. [L. 09, p. 964, § 244.] 


§ 2497. Service of Process on the Sabbath Prohibited. 


Every person who shall serve any legal process on the Sabbath day, 
except in case of a breach, or apprehended breach, of the peace, or when 
sued out for the apprehension of a person charged with a crime, or where 
such service is expressly authorized by statute, shall be guilty of a mis- 
demeanor. [L. 09, p. 964, § 245.] 


§2498, Preventing Religious Act. 
Every person who by threats or violence shall willfully prevent an- 
other person from performing any lawful act enjoined upon or recom- 


mended to him by the religion which he professes, shall be guilty of a 
misdemeanor. [L. ’09, p. 965, § 246.] 


§ 2499. Disturbing Religious Meeting. 
Every person who shall willfully disturb, interrupt, or disquiet any 
assemblage of people met for religious worship— 

(1.) By noisy, rude or indecent behavior, profane discourse, either 
within the place where such meeting is held, or so near it as to disturb 
the order and solemnity of the meeting; or, 

(2.) By exhibiting shows or plays, or promoting any racing of animals, 
or gaming of any description, or engaging in any boisterous or noisy 
amusement; or, 

(3.) By disturbing in any manner, without authority of law within one 
mile thereof, free passage along a highway to the place of such meeting, 
or by maliciously cutting or otherwise injuring or disturbing a harness, 
conveyance, tent or other property belonging to any person in attendance 
upon such meeting; 

Shall be guilty of a misdemeanor. IL. 709, p. 965, § 247.) 


Cited in 108 Wash. 207. 448; 30 L. B. A. = 8.) 829; 45 
See, also, infra, § 2547. L. R. A. N. 8.) 1 
“Place of worship” or “meeting for Intent a3 element of an of dis- 
divine worship” within statute turbing meeting. Ann. Cas. 1914B, 
against disturbance, 19 Ann. Cas. 741. 
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CHAPTER, VII. 
CRIMES AGAINST PUBLIC HEALTH AND SAFETY. 


§ 2500. Public Nuisance. 


A public nuisance is a crime against the order and economy of the 


state. Every place 


(1.) Whcrein any gambling, swindling game or device, book-making, 
poolselling, or bucket-shop or any agency therefor shall be ,conducted, 
or any article, apparatus or device useful therefor shall be kept; or, 

(2.) Wherein any fighting between men or animals or birds shall be 


conducted; or, 


(3.) Wherein any intoxicating liquors are kept for unlawful use, sale 


or distribution; or, 
(4.) Where vagrants resort; and 


Every act unlawfully done and every omission to perform a duty, 


which act or omission 


(1.) Shall annoy, injure or endanger the safety, health, comfort, or 
repose of any considcrable number of persons; or, | 

(2.) Shall offend public decency; or, 

(3.) Shall unlawfully interfere with, befoul, obstruct, or tend to ob- 
struct, or render dangerous for passage, a lake, navigable river, bay, 
stream, canal or basin, or a public park, square, street, alley or highway ; 


or, 


(4.) Shall in any way render a considerable number of persons insecure 


in life or the use of property; 
Shall be a public nuisance. [L 


CRIMINAL PROSECUTIONS: See Rem- 
ington’s Digest, Nuis., §§ 29—33. Persons 
Entitled to Prosecute: Jones v. St. Paul 
etc. R. Co., 16 Wash. 25, 47 Pac. 226. 

§ 30. Jurisdiction: State v. Schaffer, 31 
Wash. 305, 71 Pac. 1088. 

§ 31. Indictment or Information: State 
v. Brown, 7 Wash. 10, 35 Pac. 132; State 
v. Paggett, 8 Wash. 579, 36 Pac. 487; 
State v. Schaffer, 31 Wash. 305, 71 Pac. 
1088. 

§ 31-1. — Issues, Proof and Variance: 
State v. Schaefer, 45 Wash. 9, 87 Pac. 
949. 

§ 32. Evidence: State v. Paggett, 8 
Wash. 579, 36 Pac. 487; State v. Hor- 
lacher, 16 Wash. 325, 47 Pac. 748; State 
v. Terry, 99 Wash. 1, 168 Pac. 513. 


§ 2501. Unequal Damage. 


. 09, p. 965, § 248.] 


§ 33. Order for Abatement of Nuisance 
on Conviction and Property Affected: 
m v. Paggett, 8 Wash. 579, 36 Pac. 

Criminal liability of municipal cor- 
poration for maintaining or failing 
to abate nuisance. 1 Ann. Cas. 
964; Ann. Cas. 1913D, 303; 39 
L. R. A. (N. 8.) 411. 

Criminal responsibility of public of- 
ficers for nuisance. 2 R. A. 
1916F, 582. 

Criminal liability of corporation for 
nuisance. Ann. Cas. 1916C, 463. 

Indictment of street railway company 
for maintaining public nuisance be- 


cause of overcrowding of cars. 6 
A. I. R. 134. ‘ 


An act which affects a considerable number of persons in any of the 
ways specified in section 2500, is not less a public nuisance because the 


extent of the damages is unequal. 


[L. ’09, p. 966, § 249. ] 


§ 2502. Maintaining or Permitting Nuisance. 
Every person who shall commit or maintain a public nuisance, for 
which no special punishment is prescribed; or who shall willfully omit or 
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refuse to perform any legal duty relating to the removal of such nuisance: 
and every person who shall let, or permit to be used, any building or 
boat, or portion thereof, knowing that it is intended to be, or is bein? 
used, for committing or maintaining any such nuisance, shall be gnilty of 
a misdemeanor. [L. 09. p. 966, § 250.] 


Criminal liability for maintenance of Criminal liability of owner of prem- 
nuisance by 1 — or part- ises in possession of tenant for 
ner. 41 L. R. A. nuisance existing thereon. 14 Ann. 

Cas. 210. 


§ 2503. Abatement of Nuisance. 

Any court or magistrate before whom there may be pending any pro- 
ceeding for a violation of section 2502, shall, in addition to any fine or 
other punishment which it may impose for such violation, order such nui- 
sance abated, and all property unlawfully used in the maintenance thereof 
destroyed by the sheriff at the cost of the defendant. [L. ’09, p. 966. 
§ 251. ] 


Summary destruction of private property in abating nuisance. 1 Ann. Cas, 345. 


§ 2504. Keeping Explosives Unlawfully. 

Every person who shall make or keep any explosive or combustible 
substance in any city or village, or carry it through the streets thercof 
in a quantity, or manner prohibited by law, or by ordinance of such 
municipality; and every person who, by careless, negligent or unauthorized 
use or management of any such explosive or combustible substance, shall 
injure or cause injury to the person or property of another, shall be guilty 
of a misdemeanor. [L. ’09, p. 966, § 252. | 

See, also, supra, § 2403.. 
Storing of explosives in highway as a nuisance. 11 A. L. R. 719. 


§ 2505. Possession of Uninspected Oils and Effacing Brands from Oil 
Barrels. 

Every person who shall sell, or offer for sale, or have in his possession 
with intent to sell, or who shall knowingly use for illuminating purposes. 
any oil, or other petroleum product, which shall not have been tested and 
approved by the state oil inspector, or who shall sell or dispose of any 
empty oil barrel, cask or package without thoroughly removing and 
effacing all inspection brands thereon, shall be guilty of a misdemeanor. 
[L. 709, p. 967, § 253. | 


§ 2506. Transporting Explosives. 

Any person who shall put up for sale, or who shall deliver to any 
warehouseman, dock, depot, or common carrier, any package, cask or can 
containing benzine, gasoline, naphtha, nitroglycerine, dynamite, powder 
or other explosive or combustible substance, without having printed thereon 
in a conspicuous place in large letters the word Explosive, shall be 
guilty of a misdemeanor. [L. 09, p. 967, § 254.] 


§ 2507. Person Omitting to Label Drugs, or Labeling Them Wrongly. 
Every person who, in putting up any drug, medicine, or food, or 
preparation used in medical practice, or making up any prescription, or 
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filling any order for drugs, medicines, food or preparation shall put any 
untrue label, stamp or other designation of contents upon any box, bottle 
or other package containing a drug, medicine, food or preparation used in 
medical practice, or substitute or dispense a different article for or in lieu 
of any article prescribed, ordered, or demanded, or put up a greater or less 
quantity of any ingredient specified in any such prescription, order or 
demand than that prescribed, ordered, or demanded, or otherwise deviate 
from the terms of the prescription, order, or demand by substituting one 
drug for another, shall be guilty of a misdemeanor: Provided, however, 
that, except in the case of physician’s prescriptions, nothing herein con- 
tained shall be deemed or construed to prevent or impair or in any man- 
ner affect the right of an apothecary, druggist, pharmacist or other person 
to recommend the purchase of an article other than that ordered, required 
or demanded, but of a similar nature, or to sell such other articles in place 
or in lieu of an article ordered, required or demanded, with the knowledge 
and consent of the purchaser. [L. 09, p. 967, § 255.] 

Cited in 94 Wash. 122, 124. judicial error to instruct that one violat- 


In @ prosecution for manslaughter ing the act would be guilty of a misde- 
through the selling of unbranded poison, meanor: State v. Takano, 94 Wash, 119, 
in violation of this section, it is not pre- 162 Pac. 35. 


SELLING POISON WITH LABEL, AND RECORDING THE SAME, 


§ 2508. Selling Poison Without Labeling and Recording the Sale. 

It shall be unlawful for any person to sell at retail or furnish any 
of the poisons named in the schedules hereinafter set forth, without affix- 
ing or causing to be affixed to the bottle, box, vessel or package, a label 
containing the name of the article and the word “‘poison’’ distinctly shown, 
with the name and place of business of the seller, all printed in red ink, 
together with the name of such poison printed or written thereon in plain, 
legible characters, which schedules are as follows, to wit: 


SCHEDULE AT 
Arsenic, cyanide or potassium, hydrocyanic acid, cocaine, morphine, 
strychnia and all other poisonous vegetable alkaloids and their salts, oil 
of bitter almonds, containing hydrocyanic acid, opium and its prepara- 
tions, except paregoric and such others as contain less than two grains 
of opium to the ounce. 


SCHEDULE B.“ 


Aconite, belladonna, cantharides, colchicum, conium, cotton root, 
digitalis, ergot, hellebore, henbane, phytolacca, strophanthus, oil of tansy, 
veratrum viride and their pharmaceutical preparations, arsenical solu- 
tions, carbolie acid, chloral hydrate, chloroform, corrosive sublimate, creo- 
sote, croton oil, mineral acids, oxalic acid, paris green, salts of lead, salts 
of zine, white hellebore or any drug, chemical or preparation which, ac- 
cording to standard works on medicine or materia medica, is liable to be 
destructive to adult human life in quantities of sixty grains or less. Every 
person who shall dispose of or sell at retail or furnish any poisons included 
under schedule A shall, before delivering the same, make or cause to be 
made an entry in a book kept for that purpose, stating the date of sale, 
the name and address of the purchaser, the name and the quantity of the 
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poison, the purpose for which it is represented by the purchaser to be 
required and the name of the dispenser, such book to be always open for 
inspection by the proper authorities, and to be preserved for at least five 
vears after the last entry. He shall not deliver anv of said poisons to any 
minor, intoxicated person, or person known to be of unsound mind, or to any 
person without satisfying himself that the purchaser is aware of its poisonous 
character and that the said poison is to be used for a legitimate purpose. 
The foregoing portions of this section shall not apply to the dis- 

pensing of medicines, or poisons on physicians’ prescriptions. Wholesale 
dealers in drugs, medicines, pharmaceutical preparations or chemicals shall 
affix or cause to be affixed to every bottle, box. parcel or outer inclosnre of 
an original package containing any of the articles enumerated under said 
schedule A, a suitable brand in red ink with the word ‘‘poison’’ upon it. 
Every person who shall violate anv of the provisions of this section shall 
be guilty of a misdemeanor. [L. 709, p. 968, § 256.] 

See infra, § 6144, sale of adulterated articles prohibited. 

See infra, § 10139, sale of adulterated drugs. 

See infra, § 10140, sale of poisons without recording. 

Cited in 94 Wash. 122. Construction of statute reculating 

An information charging the accused sale of poisons by druggist. 2) 


with producing death through the sale of Ann. Cas. 491. 

“wood alcohol” to be used as a beverago Constitutionality, construction and 
iz sufficient without charging that it is effect of statute prohibiting or reg- 
a poison or that the accused knew it ulating sale of poisons. 30 L. R. A. 
would produce death if drunk; especially (N. 8.) 519. 


in view of this section: State v. Takano, 
94 Wash. 119, 162 Pac. 35. 


§ 2509. Regulating the Sale of Narcotic Drugs. 


It shall be unlawful for any person to sell, furnish or dispose of any 
opium, morphine, alkaloid cocaine, or alpha or beta eucaine, or any deriva- 
tive, mixture or preparation of any of them, except upon the signed pre- 
scription of a physician duly licensed under the laws of this state. which 
prescription shall be retained by the person dispensing the same, shall be 
filled but once, and of which no copy shall be taken by any person. The 
person dispensing the same shall at the time thereof indorse on the back 
of such prescription the name and street and house number of the person 
to whom dispensed; and the proprietor or manager of the store where 
dispensed shall keep all such prescriptions in a permanent file, separate 
from all other prescriptions, in his place of business for the period of two 
years after the same shall have been dispensed, and shall at anv time 
allow the same to be inspected, and copies thereof to be made bv anv peace 
officer, the prosecuting attorney of the county where sold, or any authorized 
inspector of drugs: Provided, that nothing herein -contained shall pro- 
hibit any manufacturer or licensed druggist from selling or delivering 
any of the drugs named to a person known to be a licensed physician or 
licensed druggist, nor prohibit a physician from dispensing the same in 
good faith to his patients, nor prohibit the sale of patent or proprietary 
medicines containing opium or morphine, in combination or compound with 
other active elements wherein the dose of opium is less than one-quarter 
grain, or the dose of morphine is less than one-twentieth grain. Every 
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person who shall violate any of the provisions of this section shall be guilty 
of a gross misdemeanor. [L. 09, p. 969, § 257.] 
Federal Narcotic Act. 13 A. L. B.858; Ann. Cas. 1917D, 856. 


§ 2510. Fraudulent Prescription by Physician. 

Every physician who shall sell or give to or prescribe for any person 
any opium, morphine, alkaloid cocaine, or alpha or beta eucaine, or any 
derivative, mixture or preparation of any of them, or any intoxicating 
liquor, except to a patient believed in good faith to require the same for 
medicinal use, and in quantities proportioned to the needs of such patient, 
shall be guilty of a gross misdemeanor. [L. ’09, p. 970, § 258. ] 


See, infra, § 10018, practicing without a license. 
See, infra, § 10019, false personation by, a felony. 


§ 2511. Presenting Fraudulent Prescription. 

Every person who shall falsely make, forge or alter, or, knowing the 
same to have been falsely made, forged or altered, shall present to any 
druggist a physician’s prescription with intent by means thereof to pro- 
cure from such druggist any opium, morphine, alkaloid cocaine, or alpha 
or beta eucaine, or any derivative, mixture or preparation of any of them, 
or any intoxicating liquor, shall be guilty of a misdemeanor. [L. 09, 
p. 970, 8 259.}] 


§ 2516. Willfully Poisoning Food. 

Every person who shall willfully mingle poison in any food, drink or 
medicine intended or prepared for the use of a human being, and every 
person who shall willfully poison any spring, well or reservoir of water, 
shall be punished by imprisonment in the state penitentiarv for not less 
than five years, or by a fine of not less than one thousand dollars. [L. 09, 
p. 972, § 264. ] 


§ 2517. Dangerous Weapons—Evidence. 


Every person who shall manufacture, sell or dispose of or have in 
his possession any instrument or weapon of the kind usually known as 
slung shot, sand club, or metal knuckles; shall furtively carry, or conceal 
any dagger, dirk, knife, pistol, or other dangerous weapon; or who shall 
use any contrivance or device for suppressing the noise of any firearm, 
shall be guilty of a gross misdemeanor. [L. 09, p. 972, § 265. ] 

What constitutes “deadly weapon.” Ann. Cas. 1912A, 1328; Ann. Cas. 1916E, 308. 


§ 2517-1. Aliens—Firearms Without License Prohibited. 


It shall be unlawful for any person who ìs not a citizen of the United 
States, or who has not declared his intention to become a citizen of the 
United States, to carry or have in his possession at any time any shotgun, 
rife or other firearm, without first having obtained a license from the 
state auditor, and said license is not to be issued by said state auditor 
except upon the certificate of the consul domiciled in the state of Washing- 
ton and representing the country of such alien, that he is a responsible 
person and upon the payment for said license of the sum of fifteen dol- 
lars ($15); nothing in this section contained shall be construed to allow 
aliens to hunt or fish in this state without first having obtained a regular 
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hunting or fishing license. Any person violating the provisions of this 
section shall be guilty of a misdemeanor. [L. 11, p. 303, §1.] 


§ 2518. Setting Spring-gun. 
Every person who shall set a so-called trap, spring pistol, rifle, or 
other deadly weapon, shall be punished as follows: 

(1.) If no injury result therefrom to any human being, by imprisonment 
in the county jail fcr not more than one year or by a fine of not more than 
one thousand dollars, or by both. 

(2.) If injuries not fatal result therefrom to any human being, by im- 
prisonment in the state penitentiary for not more than twenty years. 

(3.) If the death of a human being results therefrom, by imprisonment 


in the state penitentiary for not more than twenty years. [L. 09, p. 973, 
§ 266. ] 


§ 2519. Obstruction of Extinguishment of Fire. 


Every person who, with intent to prevent or obstruct the extinguish- 
ment of any fire, shall cut or remove anv bell rope, wire or other apparatus 
for communicating an alarm of fire, or cut, injure or destrov any engine, 
hose, or other fire apparatus, or otherwise prevent or obstruct the ex- 
tinguishment of any fire, shall be punished by imprisonment in the state 
penitentiary for not more than five years or bv imprisonment in the county 
jail for not more than one year, or by a fine of not more than one thousand 
dollars. [L. ’09, p. 973, § 267. ] 


§ 2520. Obstructing Firemen. 


Every person who at the burning of any building shall be guilty of 
any disobedience to the lawful orders of a public officer or fireman or of 
resistance to or interference with the lawful efforts of any fireman, or 
company of firemen to extinguish the same, or of disorderly conduct likely 
to interfere with the extinguishment thereof, or who shall forbid, prevent 
or dissuade others from assisting to extinguish such fire, shall be guilty 
of a misdemeanor. [L. ’09, p. 973, § 268.] 


§ 2521. Smoking, Where Prohibited. 


Every person who shall light a pipe, cigar or cigarette in, or who 
shall enter with a lighted pipe, cigar or cigarette, anv mill or other build- 
ing on which is posted in a conspicuous place over and near each principal 
entrance a notice in plain, legible characters, stating than no smoking is 
allowed in such building, shall be guilty of a misdemeanor. [L. ’09, p. 974, 
§ 269. | 


§ 2522. Setting Prohibited Fire. 

Every person who, within a county where there is a deputy fire warden, 
shall burn any wood or brush between the Ist day of June and the Ist day 
of October in each year, without first obtaining a permit thereto from such 
deputy fire warden, or who, in setting, guarding or extinguishing any 
fire in such wood or brush, shall willfully or negligently fail to observe any 
precaution prescribed by such deputy fire warden, shall be guilty of a 
misdemeanor: Provided that nothing herein contained shall prevent any 
person from burning any logs, stumns. drift or brush heaps in small quan- 
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tities isolated from other inflammable material under personal supervision 
and such other safeguard as shall prevent such fires from spreading. 
[L. 709, p. 974, § 270. ] 


See on this subject “Forests and Forest Fires.” 


§ 2523. Negligent Fires. 

Every person who shall willfully or negligently set, or fail to carefully 
guard or extinguish any fire, whether on his own land or the land of an- 
other, whereby the timber or property of another shall be endangered, or 
who shall fail to respond to any lawful summons to aid in guarding or 
extinguishing any fire, shall be guilty of a misdemeanor. [L. 09, p. 974, 
§ 271. } : 


§ 2524. Operating Dangerous Engine. 

Every person who shall operate or permit to be operated in dangerous 
proximity to any brush, grass or other inflammable material, any engine 
or boiler which is not equipped with a modern spark-arrester, in good con- 
dition, shall be guilty of a misdemeanor. [L. 09, p. 974, § 272.] 


§ 2525. Door of Public Buildings to Swing Outward. 

The doors of all theaters, opera houses, school buildings, churches, pub- 
lic halls, or places used for public entertainments, exhibitions or meetings, 
which are used exclusively or in part for admission to or egress from 
the same, or any part thereof, shall be so hung and arranged as to open 
outwardly, and during any exhibition, entertainment or mecting, shall be 
kept unlocked and unfastened, and in such condition that in case of danger 
or necessity, immediate escape from such building shall not be prevented 
or delayed; and every agent or lessee of any such building who shall rent 
the same or allow it to be used for any of the aforesaid public purposes 
without having the doors thereof hung and arranged as hereinbefore pro- 
vided, shall, for each violation of any provision of this section, be guilty 
of a misdemeanor. [L. ’09, p. 974, § 273.] 


§ 2526. Engineer Who cannot Read. 

| Every person who, as an officer of a corporation or otherwise, shall 
knowingly employ as an engineer or engine driver, to run a locomotive 
or train on any railway, any person who cannot read time tables and 
ordinary handwriting; and every person who, being unable to read time 
tables and ordinary handwriting, shall act as an engineer or run a loco- 
motive or train on any railway, shall be guilty of a gross misdemeanor. 
[L. 709, p. 975, § 274.) 


§ 2527. Intoxication of Employees. 

Every person who, being employed upon any railway. as engineer, 
motorman, gripman, conductor, switch-tender, fireman,’ bridge-tender, 
flagman or signalman, or having charge of stations, starting, regulating 
or running trains upon a railway, or being emploved as captain, engineer 
or other officer of a vessel propelled by steam, or being the driver of any 
animal or vehicle upon any public highway, street, or other public place, 
shall be intoxicated while engaged in the discharge of any duties, shall be 
guilty of a gross misdemeanor. [L. 15, p. 492, § 2. Cf. L. '09, p. 975, 
§ 279. | 
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§ 2528. Failure to Ring Bell. 

Every engineer driving a locomotive on any railway who shall fail to 
ring the bell or sound the whistle upon such locomotive, or cause the same 
to be rung or sounded at least eighty rods from any place where such 
railway crosses a traveled road or street on the same level (except in 
cities), or to continue the ringing of such bell or sounding of such whistle 
until such locomotive shall have crossed such road or street, shall be guilty 
of misdemeanor. [L. ’09, p. 975, § 276.] 

Cited in 91 Wash. 391. as a matter of law: McKinney v. Port 
Failing to sound the bell or whistle con- Townsend & Puget 8. R. Co., 91 Wash. 


tinuously until a crossing is reached, as 387, 158 Pac. 107. 
required by this section, is negligence 


§ 2529. Other Violations of Duty. 

Every engineer, motorman, gripman, conductor, brakeman, switch- 
tender, train-dispatcher or other officer, agent or servant of any railway 
company, who shall be guilty of any willful violation or omission of his 
duty as such officer, agent, or servant, by which human life or safety shall 
be endangered, for which no punishment is specially prescribed, shall be 
guilty of a misdemeanor. [L. 09, p. 976, § 277.] 


§ 2530. Obstructing and Delaying Train. 

Every person who shall willfully obstruct, hinder or delay the passage 
of any car lawfully operated upon any railway, shall be guilty of a mis- 
demeanor. [L. ’09, p. 96, § 278.] 


§ 2532. Liability of Person Handling Steamboat or Steam Boiler. 

Every person who shall apply, or cause to be applied to a steam boiler 
a higher pressure of steam than is allowed by law, or by an inspector, 
officer or person authorized to limit the same; every captain or other 
person having charge of the machinery or boiler in a steamboat used for 
the conveyance of passengers on the waters of this state, who, from ig- 
norance or gross neglect, or for the purpose of increasing the speed of such 
boat, shall create or cause to be created an undue or unsafe pressure of 
steam; and every engineer or other person having charge of a steam boiler, 
steam engine or other apparatus for generating or employing steam. who 
shall willfully or from ignorance or gross neglect, create or allow to be 
created such an undue quantity of steam as to burst the boiler, engine or 
apparatus, or cause any other accident, whereby human life is endangered, 
shall be guilty of a gross misdemeanor. [L. ’09, p. 977, § 280.] 


§ 2533. Endangering Life by Refusal to Labor. 

Every person who shall willfully and maliciously, either alone or in 
combination with others, break a contract of service or employment, 
knowing or having reasonable cause to believe that the consequence of his 
so doing will be to endanger human life or cause grievous bodily injury, 
or to expose valuable property to destruction or serious injury, shall be 
guilty of a misdemeanor. [L. 09, p. 977, § 281.} 


§ 2534. Disturbance on Highway. 
Every person who shall ride or drive any horse upon a public highway, 
in a manner likely to endanger the safety or life of another, or on snch 
1194 


Crap. VIII CRIMES AGAINST PUBLIC HEALTH AND SAFETY. 2540 


highway shall create or participate in any noise, disturbance or other dem- 
onstration calculated or intended to frighten, intimidate or disturb any 
person, shall be guilty of a misdemeanor. IL. ’09, p. 977, § 282.] 


See infra, §§ 2718, 2719, unlawful use of bridges. 
See infra, § 2720, throwing glass on highway. 


§ 2535. Dangerous Exhibitions. 

Every proprietor, lessee or occupant of any place of amusement, or 
any plat of ground or building, who shall allow it to be used for the exhibi- 
tion of skill in throwing any sharp instrument or in shooting any bow gun, 


pistol or firearm of any description, at or toward any human being, shall 
be guilty of a misdemeanor. [L. ’09, p. 977, § 283.] 


§ 2537. Deposit of Unwholesome Substance. 


Every person who shall deposit, leave or keep, on or near a highway 
or route of publie travel, on land or water, any unwholesome substance; 
or who shall establish, maintain or carry on, upon or near a highway or 
route of public travel, on land or water, any business, trade or manufacture 
which is noisome or detrimental to the publice health; or who shall de- 
posit or cast into any lake, creek or river, wholly or partly in this state, 
the offal from or the dead body of any animal, shall be guilty of a gross 
misdemeanor. [L. 09, p. 978, § 285. ] 

See, also, infra, § 9913. 


§ 2538. Allowing Vicious Animal at Large. 

Every person having the care or custody of any animal known to possess 
any vicious or dangerous tendencies, who shall allow the same to escape 
or run at large in any place or manner liable to endanger the safety of any 
person, shall be guilty of a misdemeanor; and any person may lawfully 


kill such animal when reasonably necessary to protect his own or the 
public safety. [L. 09, p. 978, § 286.] 


§ 2539. Exposing Contagious Disease. 

Every person who shall willfully expose himself to another, or any 
animal affected with any contagious or infectious disease, in any public 
place or thoroughfare, except upon his or its necessary removal in a manner 
not dangerous to the public health; and every person so affected who shall 
expose any other person thereto without his knowledge, shall be guilty of 
a misdemeanor. [L. 09, p. 978, § 287.] 


See infra, § 6112, regulations as to tuberculosis in cities. 


§ 2540. Diseased Animals. 


Every owner or person having charge thereof, who shall import or 
drive into this state, or who shall turn out or suffer to run at large upon 
any highway or uninclosed lands, or upon any lands adjoining the inclosed 
lands kept by any person for pasture; or who shall keep or allow to be 
kept in any barn with other animals, or water or allow to he watered at 
any public drinking fountain or watering place, any animal having any 
contagious or infectious disease; or who shall sell, let or dispose of any 
such animal knowing it to be so diseased, without first apprising the pur- 
chaser or person taking it of the existence of such disease, shall be guilty 
of a misdemeanor. [L. 09, p. 978, § 288.] 
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§ 2541. Diseased Animals—Disposal of Carcasses. 

Every person owning or having in charge any animal that has died 
or been killed on account of disease, shall immediately bury the carcass 
thereof at least three feet underground, or cause the same to be consumed 
by fire. No person shall sell or offer to sell or give away the carcass of 
any animal which died or was killed on account of disease, or convey the 
same along any public road or land not his own. Every violation of any 
provision of this section shall be a misdemeanor. [L. ’09, p. 979, § 289.] 


§ 2542. Polluting Water Supply. 

Every person who shall deposit or suffer to be deposited in any spring, 
well, stream, river or lake, the water of which is or may be used for drink- 
ing purposes, or on any property owned, leased or otherwise controlled by 
any municipal corporation, corporation or person as a watershed or drain- 
age basin for a public or private water system, any matter or thing what- 
ever, dangerous or deleterious to health, or any matter or thing which may 
or could pollute the waters of such spring, well, stream, river, lake or 
water system, shall be guilty of a gross misdemeanor. [L. ’09, p. 979, 
§ 290. ] 


§ 2543. Furnishing Impure Water. 

Every owner, agent, manager, operator or other person having charge 
of any waterworks furnishing water for public or private use, who shall 
knowingly permit any act or omit any duty or precaution by reason 
whereof the purity or healthfulness of the water supplied shall become im- 
paired, shall be guilty of a gross misdemeanor. [L. ’09, p. 979, § 291.) 


§ 2544. Practicing Medicine Without a License. 

Every person who shall practice medicine or surgery or dentistry 
without having obtained and filed in the office of the county clerk where 
he resides, a license as required by law, shall be guilty of a gross misde- 
meanor. [L. ’09, p. 980, § 292.] 


See infra, §§ 10018, 10029, practicing medicine without a license. 
See infra, § 10035, practicing dentistry without a license. 
See infra, §§ 10041, 10051, practicing veterinary without a license. 


§ 2545. Unlicensed Pilotage. 

Every person not duly licensed thereto, who shall pilot or offer to pilot 
any vessel into, within or out of the waters of Juan de Fuca Strait or Puget 
Sound, shall be guilty of a misdemeanor: Provided, that nothing herem 
shall prohibit a master of a vessel acting as his own pilot, nor compel a 
master or owner of any vessel to take out a pilot license for that purpose. 
[L. ’09, p. 980, § 293.} 

See infra, §§ 9873-9875, piloting without a license. 


CHAPTER VIII. 
CRIMES AGAINST THE PUBLIC PEACE. 


§ 2546. Armed Association. 

It shall not be lawful for any body of men other than the National 
Guard or troops of the United States, to associate themselves together 
as a military company with arms, without the consent of the governor; but 
members of social and benevolent associations are not prohibited from 
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wearing swords. Every person who shall associate with others in violation 
of this section shall be guilty of a misdemeanor. [L. 09, p. 980, § 294.] 


§ 2547. Disturbing Meeting. 

Every person who, without [authority] of law, shall willfully disturb 
any assembly or meeting not unlawful in its character, shall be guilty of 
a misdemeanor. [L. ’09, p. 980, § 295.] 

See supra, § 2499, disturbing religious meeting. 
See infra, § 5055, disturbing school. 
Cited in 108 Wash. 207. 


§ 2548. Riot, Defined. 


Whenever three or more persons, having assembled for any purpose, 
shall disturb the public peace by using force or violence to any other per- 
son, or to property, or shall threaten or attempt to commit such disturb- 
ance, or to do any unlawful act by the use of force or violence, accompanied 
with the power of immediate execution of such threat or attempt, they shall 
be guilty of a riot. [L. 09, p. 980, § 296. 


§ 2549. Riot — Penalty. 


Every person who shall be guilty of riot or of participating therein, 
by being present at, or by instigation, permitting or aiding the same shall 
be punished as follows: 

(1.) If the purpose of the assembly or the acts done therein, or intended 
by the persons engaged, shall be to resist the enforcement of a statute 
of this state or of the United States, or to obstruct any public officer of this 
state or the United States in serving or executing any process or other 
mandate of a court, or in the performance of any other duty, or if at the 
time of the riot the offender shall carry a firearm or any other dangerous 
weapon, or shall be disguised, by imprisonment in the state penitentiary 
for not more than five years, or by a fine of not more than one thousand 
dollars. 

(2.) If the offender shall direct, advise, encourage or solicit other per- 
sons present or participating in a riot or assembly to acts of force or 
violence, by imprisonment in the state penitentiary for not more than two 
years, or by a fine of not more than one thousand dollars. 

(3.) In every other case, by imprisonment in the county jail for not more 
than one year, or by a fine of not more than one thousand dollars. [L. 09, 
p. 981, § 297.] 


§ 2550. Unlawful Assembly. 0 


Whenever three or more persons shall assemble with intent 

(1.) To commit any unlawful act by force; or, 

(2.) To carry out any purpose in such manner as to disturb the public 
peace; or, 

(3.) Being assembled, shall attempt or threaten any act tending toward 
a breach of the peace, or an injury to persons or property, or any un- 
lawful act—such an assembly is unlawful, and every person participating 
therein by his presence, aid or instigation, shall be guilty of a gross mis- 
demeanor. [L. 09, p. 981, § 298. ] 
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§ 2551. Remaining After Warning. 

Every person who shall remain present at the place of an unlawful 
meeting after having been warned to disperse by a magistrate or public 
officer, unless as a public officer or at the request of such officer he is as- 
sisting in dispersing the same, or in protecting persons or property or in 
arresting offenders, shall be guilty of a misdemeanor. [L. 09, p. 981, 
© 299. |] 


§ 2552. Destruction of Property. 


Whenever any of the persons so unlawfully assembled, shall pull down 
or destroy any dwelling-house or other building, or any shop, steamboat 
or vessel, he shall be punished by imprisonment in the state penitentiary 
for not more than five years, or by a fine of not more than one thousand 
dollars. [L. ’09, p. 982, § 300.] 


§ 2553. Disguised and Masked Persons. 


Any assemblage of three or more persons, disguised by having their 
faces painted, discolored, colored or concealed, shall be unlawful; and 
every person so disguised present thereat, shall be guilty of a gross mis- 
demeanor; but nothing herein shall be construed as prohibiting any peace- 
ful assemblage for a masquerade or fancy dress ball or entertainment. 
[L. ’09, p. 982, § 301.] 


§ 2554. Owner of Premises Allowing Masqueraders. 


Every person, being the owner, lessee or occupant of any building, 
boat, or part thereof, who shall knowingly permit therein any unlawful 
assemblage of masked persons, shall be guilty of a gross misdemeanor. 
[L. ’09, p. 982, § 302. 


§ 2555. Combination to Resist Process. 


Every person who shall enter into a combination with another to resist 
the execution of any legal process or other mandate of a court of com- 
petent jurisdiction, under circumstances not amounting to a riot, shall b> 
guilty of a gross misdemeanor. [L. ’09, p. 982, § 303.} 


PRIZEFIGHTING. 
§ 2556. Prizefighting—Aiding, Betting or Stake-holding. 


Every person who shall engage in, instigate, aid, enconrage, or do 
any act to further an encounter or fight with or without weapons, between 
two or more persons, or a fight commonly called a ring or prizefight, or 
an encounter commonly called a sparring match, with or without gloves, 
or who shall send a challenge or acceptance of a challenge for such an 
encounter or fight; or who shall carry or deliver such a challenge or ac- 
ceptance, or shall train or assist any person in training or preparing for 
such an encounter or fight; or who shall bet, stake or wager money or 
other property upon the result of such encounter or fight: or hold or under- 
take to hold any money or other property so staked or wagered, to be de- 
livered to, or for the benefit of the winner thereof, shall be guilty of a 
gross misdemeanor: Provided, that nothing in this section shall be so con- 
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strued as to interfere with members of private clubs sparring or fencing 
for exercise among themselves. [L. 09, p. 982, § 304.] 


§ 2557. Apprehension of Persons About to Fight. 


Whenever it shall be made to appear to any magistrate that there 
are reasonable grounds to apprehend that an offense specified in section 
2556 is about to be committed within his jurisdiction, or by any person 
therein, he shall issue his warrant for the arrest of the person or persons 
so about to offend, and if upon any such person being brought before 
him it shall appear that there is reasonable ground to believe that he is 
about to commit such an offense he shall require him to give bond to 
the state, approved by him, in a sum not exceeding one thousand dollars, 
with or without sureties, conditioned that such person shall not within one 
year thereof commit such an offense. On failure to furnish such bond 
such person shall be committed to the county jail. [L. 09, p. 983, § 305.] 


§ 2558. Forcible Entry and Detainer. 


Every person who shall unlawfully use, or encourage or assist another 
in unlawfully using, any force or violence in entering upon or detaining 
any lands or other possessions of another; and every person who, having 
removed or been removed therefrom pursuant to the order or direction 
of any court, tribunal or officer, shall afterward return to settle or reside 
unlawfully upon or take possession of, such lands or possessions, shall be 
guilty of a misdemeanor. [L. 09, p. 983, § 306.] 


§ 2559. Aiming or Discharging Firearms. 


Every person who shall aim any gun, pistol, revolver or other firearm, 
whether loaded or not, at or toward any human being, or who shall will- 
fully discharge any firearm, air-gun or other weapon, or throw any deadly 
missile in a public place, or in any place where any person might be en- 
dangered thereby, although no injury result, shall be guilty of a mis- 
demeanor. [L. 09, p. 984, § 307. ] 


§ 2560. Use of Firearms by Minor. 


No minor under the age of fourteen years shall handle or have in his 
possession or under his control, except while accompanied by or under 
the immediate charge of his parent or guardian, any firearm of any kind 
for hunting or target practice or for other purposes. Every person violat- 
ing any of the foregoing provisions, or aiding or knowingly permitting 
any such minor to violate the same, shall be guilty of a misdemeanor. 
[L. ’09, p. 984, § 308.] 


§ 2561. Offenses in Public Conveyances. 


Every person who shall willfully use profane, offensive, or indecent 
language or engage in any quarrel in any public conveyance, or interfere 
with or annoy any passenger therein, or. having refused to pay the proper 
fare, shall fail to leave any such conveyance upon demand, or, with intent 
to avoid the payment of fare shall mde upon any car or engine not com- 
monly used for the carriage of passengers, shall be guilty of a misdemeanor. 
IL. ’09, p. 984, § 309.] 
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§ 2562. Criminal Anarchy, Defined. 


Criminal anarchy is the doctrine that organized government should be 
overthrown by force or violence, or by assassination of the executive head 
or of any of the executive officials of government, or by any unlawful 
means. The advocating of such doctrine either by word of mouth or 
writing is a felony. [L. ’09, p. 984, § 310.] 


§ 2563. Advocacy of Criminal Anarchy. 


Every person who— 

(1.) By word of mouth or writing shall advocate, advise or teach the 
duty, necessity or propriety of overthrowing or overturning organized 
government by force or violence, or by assassination of the executive head 
or of any of the executive officials of government, or by any unlawful 
means; or, 

(2.) Shall print, publish, edit, issue or knowingly circulate, sell, dis- 
tribute or publicly display any book, paper, document, or written or printed 
matter in any form, containing or advocating, advising or teaching the 
doctrine that organized government should be overthrown by force, vi- 
olence or any unlawful means; or, 

(3.) Shall openly, willfully and deliberately justify by word of mouth 
or writing the assassination or unlawful killing or assaulting of anv ex- 
ecutive or other officer of the United States or of any state or of any 
civilized nation having an organized government because of his official 
character, or any other crime, with intent to teach, spread or advocate the 
propriety of the doctrines of criminal anarchy; or, 

(4.) Shall organize or help to organize or become a member of or volun- 
tarily assemble with any society, group or assembly of persons formed to 
teach or advocate such doctrine, 


Shall be punished by imprisonment in the state penitentiary for not 
more than ten years, or by a fine of not more than five thousand dollars, 
or by both. [L. 09, p. 984, § 311.] 

Cited in 104 Wash. 523, 524; 108 Wash. 
207. 
An 
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of the Industrial Workers of the World 
whose purpose was the anarchistic over- 


information sufficiently charges throw of the government, und that de- 


criminal anarchy where it alleges in con- 
cise language the violation cf this sec- 
tion, subdivisions 1 and 4, by advocating 
the overthrow of organized government by 
unlawful means, to wit, the organization 


fendant was a member of and had volun- 
tarily assembled with the organization 
for such purpose: State v. Lowery, 104 
Wash. 520, 177 Paec. 355. 


§ 2563-1. Criminal Syndicalism, Defined. 


Whoever shall 


(1.) Advocate, advise, teach or justify crime, sedition, violence, intimida- 
tion or injury as a means or way of effecting or resisting anv industrial, 
economic, social or political change, or, 

(2.) Print, publish, edit, issue or knowingly sell, circulate, distribute or 
display any book, pamphlet, paper, handbill, document, cr written or 
printed matter of any form, advocating, advising, teaching or justifving 
crime, sedition. violence, intimidation or injury as a means or way of ef- 
fecting or resisting any industrial, economic, social or political change. or, 
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(3:) Organize or help to organize, give aid to, be a member of or vol- 
untarily assemble with any group of persons formed to advocate, advise 
or teach crime, sedition, violence, intimidation or injury as a means or 
way of effecting or resisting any industrial, economic, social or politicai 
change, 
ai Pri be guilty of a felony. [L. 19, p. 518, 8 1. Cf. L. 19, pp. 2, 3, 


Validity of legislation directed against deemed to be of a dangerous 
social or industrial propaganda tendency. 1 A. L. R. 336. 


§ 2583-2. Use of Property for Promoting Syndicalism. 

Any owner, lessee, agent, occupant or person in control of any prop- 
erty who shall knowingly permit the use thereof by any person or persons 
engaged in doing any of the acts or things made unlawful by the preced- 
ing section, shall be guilty of a gross misdemeanor. [L. 19, p. 519, § 2.] 


§ 2563-3. Sabotage, Defined. 


Whoever, with intent that his act shall, or with reason to believe that 
it may, injure, interfere with, or obstruct any agricultural, stock-raising, 
lumbering, mining, quarrying, fishing, manufacturing, transportation, mer- 
cantile or building enterprise wherein persons ere employed for wage, 
shall willfully injure or destroy, or attempt or threaten to injure or destroy, 
any property whatsoever, or shall willfully derange, or attempt or threaten 
to derange, any mechanism or appliance, shall be — of a felony. [L. 19, 
p. 517, §1.] 


§ 2563-4. Interference With Owner’s Control. 


Whoever, with intent to supplant, nullify or impair the owner’s man- 
agement or control of any enterprise described in the preceding section, 
shall unlawfully take or retain, or attempt or threaten unlawfully to take 
or retain, possession or control of any property or instrumentality used in 
such enterprise, shall be guilty of a felony. IL. 19, p. 517, § 2.] 


§ 2563-5. Advocacy of Sabotage. 


Whoever shall 

(1.) Advocate, advise or teach the necessity, duty, propriety or ex- 
pediency of doing or practicing any of the acts made unlawful by the two 
preceding sections, or, 

(2.) Print, publish, edit, issue or knowingly sell, circulate, distribute or 
display any book, pamphlet, paper, handbill, document or written or 
printed matter of any form, advocating, advising or teaching such neces- 
sity, duty, propriety or expediency, or, 

(3.) By word of mouth or writing justify any act or conduct with intent 
to advocate, advise or teach such necessity, duty, propriety or expedi- 
ency, or, 

(4.) Organize or help to organize, give aid to, be a member of or vol- 
untarily assemble with, any group of persons formed to advocate, advise 
or teach such necessity, duty, propriety or expediency, 


Shall be guilty of a felony. [L. 19, p. 517, §3.] 
Rem. Wash. Code, Vol. I—76 1201 
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§ 2563-6. Act Cumulative. 


This act shall not be construed to repeal or amend any existing penal 
statute. [L. 19, p. 518, 8 4.] 


§ 2563-7, Displaying Emblems of Seditious and Anarchistic Groups. 


No flag, banner, standard, insignia, badge, emblem, sign or other de- 
vice of, or suggestive of, any organized or unorganized group of persons 
who, by their laws, rules, declarations, doctrines, creeds, purposes, prac- 
tices or efforts, espouse, propose or advocate any theory, principle or form 
of government antagonistic to, or subversive of, the constitution, its man- 
dates, or laws of the United States or of this state, shall be displayed in 
this state. [L. 19, p. 555, § 1.) 

Validity of statutory or other regula- disorder. Ann. Oas. 19!6D, 849; 


tion forbidding display of red flag L R. A. 1915B, 706. 
or other symbol tending to incite 


§ 2563-8. Unlawful Possession of Such Emblems. 


The ownership or possession of any article or thing, the display of 
which is forbidden by this act, shall be unlawful. [L. 19, p. 555, § 2.] 


§ 2563-9. Penalties. 


Any person who violates this act shall be guilty of a felony. An of- 
ficer, trustee, director, agent or employee of a corporation or association 
who participates in the doing, or assists or acts for the corporation or 
association in the doing, of anything prohibited by this act, shall be guilty 
of a felony. [L. 719, p. 555, 8 3.] 


§ 2563-10. Searches and Seizures. 


Every article or thing owned or kept in violation of this act is hereby 
declared to be pernicious and dangerous to the public welfare and subject 
to be searched for, seized, forfeited and destroyed. [L. 19, p. 555, §4.] 


§ 2563-11. Application of Act. 

Nothing in this act shall apply to the ownership, possession or display 
of flags, banners, standards, insignia, badges or emblems of any nation 
having accredited representatives in the United States or in its territories 
or possessions; nor shall this act apply to historical museums of recog- 
nized standing. [L. 719, p. 555, 8 5.] 


§ 2564. Publishing Matter Inciting Breach of Peace. 


Every person who shall willfully print, publish, edit, issue, or know- 
ingly cireulate, sell, distribute or display any book, paper, document, or 
written or printed matter, in any form, advocating, encouraging or inciting, 
or having a tendency to encourage or incite the commission of any crime, 
breach of the peace or act of violence, or which shall tend to encourage 
or advocate disrespect for law or for any court or courts of justice, shall 
be guilty of a gross misdemeanor. [L. ’09, p. 985, § 312.) 

Cited in 71 Wash. 186. law” is not objectionable as uncertain in 
This section providing punishment for defining the nature of the crime: State 


any person who edits printed matter which V. Fox, 71 Wash. 185, 127 Pac. 1111. 
shall “tend to encourage disrespect for 
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§ 2565. Liability of Editors and Others. 


Every editor or proprietor of a book, newspaper or r serial and every 
manager of a partnership or incorporated association by which a book, 
newspaper or serial is issued, is chargeable with the publication of any 
matter contained in such book, newspaper or serial. But in every pros- 
ecution therefor, the defendant may show in his defense that the matter 
complained of was published without his knowledge or fault and against 
his wishes by another who had no authority from him to make the pub- 
lication, and was retracted by him as soon as known. [L. ’09, p. 985, § 313.] 


§ 2566. Assemblages of Anarchists. 


Whenever two or more persons assemble for the purpose of advocating 
or teaching the doctrines of criminal anarchy, as defined in section 2562, 
such an assembly is unlawful, and every person voluntarily participating 
therein by his presence, aid or instigation, shall be punished by imprison- 
ment in the state penitentiary for not more than ten years, or by a fine 
of not more than five thousand dollars, or both. [L. 09, p. 986, S 314.] 


§ 2567. Permitting Premises to be Used for Assemblages of Anarchists. 
Every owner, agent, superintendent, Janitor, caretaker or occupant of 
any place, building or room, who shall willfully and knowingly permit 
therein any assemblage of persons prohibited by section 2566, or who, after 
notification that the premises are so used, shall permit such use to be con- 
tinued, shall be guilty of a gross misdemeanor. [L. 09, p. 986, § 315.] 


§ 2568. Witness’ Privilege. 

No person shall be excused from giving evidence upon an investiga- 
tion or prosecution for any of the offenses specified in sections 2563 or 
2566, upon the ground that the evidence might tend to criminate himself. 
iL. 09, p. 986, S 316.] 


CHAPTER IX. 
CRIMES AGAINST PROPERTY. 


CRIMES AGAINST STATE PROPERTY. 


§ 2569. Misappropriation and Falsification of Accounts by Public Officer. 


Every public officer, and every other person receiving money on behalf 
or for or on account of the people of the state or of any department of the 
state government or of any bureau or fund created by law in which the 
people are directly or indirectly interested, or for or on account of any 
county, city, town or any school, diking, drainage or irrigation district, 
who— 

(1.) Shall appropriate to his own use or the use of any person not entitled 
thereto, without authority of law, any money so received by him as such 
officer or otherwise; or, 

(2.) Shall knowingly keep any false account, or make any false entry or 
erasure in any account, of or relating to any money so received by him; 
or, 

(3.) Shall fraudulently alter, falsify, conceal, destroy or obliterate any 
such account; or, 
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(4.) Shall willfully omit or refuse to pay over to the state, its officer or 
agent authorized by law to receive the same, or to such county, city, town 
or such school, diking, drainage or irrigation district or to the proper 
officer or authority empowered to demand and receive the same, any money 
received by him as such officer when it is a-duty imposed upon him by 
law to pay over and account for the same, shall be punished by imprison- 
ment in the state penitentiary for not more than fifteen years. [L. ’09, 
p. 986, § 317. ] 


§ 2570. Other Violations by Officers. 


Every officer or other person mentioned in section 2569, who shall 
willfully disobey any provision of law regulating his official conduct in cases 
other than those specified in said section, shall be guilty of a gross mis- 
demeanor. [L. 09, p. 987, 8 318.] 


§ 2571. Misappropriation, etc., by Treasurer. 

Every state, county, city or town treasurer who shall willfully mis- 
appropriate any moneys, funds or securities received by or deposited with 
him as such treasurer, or who shall be guilty of any other malfeasance 
or willful neglect of duty in his office, shall be punished by imprisonment 
in the state penitentiary for not more than five years or by a fine of not 
more than five thousand dollars. [L. ’09, p. 987, § 319.] 


See § 2569, misappropriation by public officer. 
See infra, § 11027, embezzlement by state treasurer. 


ARSON, 


§ 2572. Arson—First Degree. 
Every person who shall willfully— 
(1.) Burn or set on fire in the night-time the dwelling-house of another, 
or any building in which there shall be at the time a human being; or, 
(2.) Set any fire manifestly dangerous to any human life, shall be guilty 
of arson in the first degree and be punished by imprisonment in the state 
penitentiary for not less than five years. [L. 09, p. 987, S 320.] 


Occupancy of Building.— Under section 
823 of the code of 1881, as amended by 
Laws of 1885-86, page 77, it is unneces- 
sary, in charging the crime of arson, to 
allege that the dwelling-house set fire to 
was uscd and occupied as a place of 
abode by any person or persons: Me- 
Claine v. Territory, 1 Wash. 345, 25 Pac. 
453; State v. Biles, 6 Wash. 186, 33 Pac. 
347; State v. Meyers, 9 Wash. 8, 36 Pac. 
1051. 


The Laws of 1895, page 173, defining 
the crimes of arson and attempted arson, 
and providing a punishment for each, does 
not violate article II, section 19 of the 


§ 2573. Arson—Second Degree. 


constitution, which provides that “no bill 
shall embrace more than one subject,“ 
since arson and attempted arson are suff- 
ciently connected to permit legislation 
with reference thereto to be embodied in 
one act: State v. Hall, 24 Wash. 255, 64 
Pac. 153. 


For text treatment of Arson, see 
2 R. O. L. 495. 


Burning as element of offense of 
arson. 1 A. L. B. 1163. 


Unfinished dwelling as “dwelling- 
house” within the law of argon. 15 
Ann. Cas. 547. 


Every person who, under eireumstances not amounting to arson in the 
first degree, shall willfully burn or set on fire any building, or any struc- 
ture or erection appurtenant to or adjoining any building, or any wharf, 
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dock, threshing-machine, threshing-engine, bridge or trestle, or any hay, 
grain, crop or timber, whether cut or standing, or any lumber, shingle 
or other timber products, shall be guilty of arson in the second degree, 
and shall be punished by imprisonment in the state penitentiary for not 
more than ten years, or by a fine of not more than five thousand dollars. 
[L. 09, p. 988, § 321.] 


§ 2574. Contiguous Fires. 


Whenever any building or structure which may be the subject of 
arson in either the first or second degree shall be so situated as to be man- 
ifestly endangered by any fire and shall subsequently be set on fire thereby, 
any person participating in setting such fire shall be deemed to have par- 
ticipated in setting such building or structure on fire. [L. 09, p. 988, 
§ 322. | 


§ 2575. ‘‘Set on Fire’’ Defined. 


A building, structure or any property mentioned in section 2573 shall 
be deemed set on fire, whenever any part thereof or anything therein 
shall be scorched, charred or burned. [L. 09, p. 988, § 323.] 


§ 2576. Ownership of Building. 
To constitute arson it shall not be necessary that another person than 


the defendant should have had ownership in the building or structure 
set on fire. [L. 09, p. 988, § 324.] 


§ 2577. Preparation is Attempt. 


Any willful preparation made by any person with a view to setting 
fire to any building or structure shall be deemed to be an attempt to 
commit the crime of arson, and shall be punished as such. [L. 09, p. 988, 
§ 325. ] 


Acts constituting attempt to commit Procuring or providing instrumental- 
arson. 8 Ann. Cas. 630; 4 L. R. A. ities for commission of arson as an 
(N. 8.) 417; 41 L. R. A. (N. 8.) attempt to commit the same. 6 
439. L. R. A. (N. 8.) 804. 


BURGLARY. 
§ 2578. Burglary—First Degree. 


Every person who, with intent to commit some crime therein, shall 
enter in the night-time, the dwelling-house of another in which there shall 
be at the time a human being— 

(1.) Being armed with a dangerous weapon; or 

(2.) Arming himself therein with such weapon; or 

(3.) Being assisted by a confederate actually present; or 

(4.) Who, while engaged in the night-time in effecting such entrance, 
or in committing any crime in such building or in escaping therefrom, 
shall assault any person; or 

(5.) Who, with intent to commit some crime therein, shall break and 
enter any bank, postoffice, railway express or railway mail-car, shall be 
guilty of burglary in the first degree and shall be punished by imprison- 
ment in the state penitentiary for not less than five years. [L. ’09, p. 989, 
§ 326. ] 
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Cited in 61 Wash. 414. 

The amendment of statute relating to 
burglary so as to include additional struc- 
tures as subject to burglary did not re- 
peal the former statute: State v. Wilson, 
9 Wash. 218, 37 Pac. 424. 


Nature and Elements of Offenses: See 
Remington’s Digest, Burg., §1; State v. 
Wilson, 9 Wazh. 218, 37 Pac. 424; State 
v. Boysen, 30 Wash. 338, 70 Pac. 740; 
State v. Petit, 32 Wash. 129, 92 Pac. 
1021; State v. Beeman, 51 Wash. 557, 99 
Pac. 756. 


Requisites and Sufficiency of Informa- 


tion: See Remington's Digest, Burg., 
88 3—10. 

§S. In General: State v. Lewis, 42 
Wash. 672, 85 Pac. 668. 

§4. — Intent: Linbeck v. State, 1 
Wash. 336, 25 Pac. 452. 

§ 5. Description of Building: 


State v. Miller, 3 Wash. 131, 28 Pac. 375; 
State v. Johnson, 4 Wash. 593, 30 Pac. 
672; State v. Sufferin, 6 Wash. 107, 32 
Pac. 1021; State v. Burton, 27 Wash. 
328, 67 Pac. 1097. 


86. Occupancy of Building: State v. 
Johnson, 4 Wash. 593, 30 Pac. 672; State 
v. Randall, 36 Wash. 438, 78 Pac. 998. 


87. Description and Ownership of 
Property in Building or Stolen from 


§ 2579. Burglary— Second Degree. 
Every person who, with intent 
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Building: State v. Nelson, 36 Wash. 126. 
78 Pac. 790, 104 Am. St. Rep. 945, 65 
L. R. A. 283. 


§ 8. —— Time: State v. 
Wash. 181, 28 Pac. 375. 


§9. —— Entry: State v. Sufferin, 6 
Wash. 107, 32 Pac. 1021; State v. W ilson. 
9 Wash. 218, 37 Pac. 424; Linbeck v. 
State, 1 Wash. 336, 25 Pac. 452° State v. 
Anderson, 5 Wash. 350, 31 Pac. 969. 


§ 10. Attempts: State v. Garbe, 
34 Wash. 395, 75 Pac. 993. 


Issues, Proof and Variance: See Rem- 
ington’s Digest, Burg., §§11, 12; State 
v. Morgan, 21 Wash. 355, 58 Pac. 215; 
State v. Cox, 39 Wash. 345, 81 Pae. 848; 
State v. Anderson, 5 Wash. 350, 31 Pac. 
969; State v. Wilson, 9 Wash. 218, 37 
Pac. 424. 


For text treatment of “Burglary,” see 
4 R. O. L. 414. 

Constructive breaking within stat- 
utory or common-law burglary or 
house-breaking. 15 Ann, Cas. 1023. 


Breaking out of building as burglary. 
Ann. Cas. 1916B, 537; L. R. A. 
1915D, 972. f 

Unauthorized entry of premises by 


employee of owner as burglarious 
entry. Ann. Cas. 1916E, 534. 


Miller, 3 


to commit some crime therein shall. 


under circumstances not amounting to burglary in the first degree, enter 
the dwelling-house of another or break and enter, or, having committed 
a crime therein, shall break out of, any building or part thereof, or a 
room or other structure wherein any property is kept for use, sale or 
deposit, shall be guilty of burglary in the second degree and shall be 
punished by imprisonment in the state penitentiary for not more than 


fifteen years. 


Cited in 61 Wash. 414. 


Under this section it is not essential to 
burglary in the second degree that it was 


§ 2580. Presumption of Intent. 


[L. 09, p. 989, § 327.] 


committed in the night-time: State v. 
Leroy, 61 Wash. 405, 112 Paec. 635. 


Every person who shall unlawfully break and enter or unlawfully 
enter any building or structure enumerated in sections 2578 and 2579 
shall be deemed to have broken and entered or entered the same with 
intent to commit a crime therein, unless such unlawful breaking and en- 
tering or unlawful entry shall be explained by testimony satisfactory to 


the jury to have been made without criminal intent. 


$ 328.) 


Cited in 82 Wash. 48. 

Weight and Sufficiency of Evidence—In 
General: See Remington’s Digest, Burg., 
$ 19; State v. Anderson, 5 Wash. 350, 


[L. 09, p. 989, 


81 Pac. 969; State v. Coreoran, 82 Wash. 
44, 143 Pac. 453, Ann. Cas. 1916B, 531. 
L. B. A. 1915D, 1015. 
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§ 2581. Crime in Building—Punished Separately. 

Every person who, in the commission of a burglary shall commit any 
other crime, shall be punished therefor as well as for the burglary, and 
may be prosecuted for each crime separately. [L. 09, p. 990, § 329.] 


§ 2582. Making or Having Burglar Tools. 


Every person who shall make or mend or cause to be made or mended, 
or have in his possession in the day or night-time, any engine, machine, 
tool, false key, pick lock, bit, nippers or implement adapted, designed or 
commonly used for the commission of burglary, larceny or other crime, 
under circumstances evineing an intent to use or employ, or allow the 
same to be used or employed in the commission of a crime, or knowing that 
the same is intended to be so used, shall be guilty of a gross misdemeanor. 
The possession thereof except by a mechanic, artificer or tradesman at 
and in his established shop or place of business, open to public view, shall 
be prima facie evidence that such possession was had with intent to use 
or employ or allow the same to be used or employed in the commission 
of a crime. [L. ’09, p. 990, § 330.] 


Possession of Burglars’ Tools: See Rem- Procuring or providing instrumental- 
ington’s Digest, Burg., § 2; Stato v. Garba, ities for commission of burglary as 
34 Wash. 395, 75 Pac. 993. attempt to commit crime. 6 L. R. 

What are burglars’ tools within stat- A. (N. 8.) 804. | 


ute forbidding possession of such 
tools. 50 L. R. A. (N. S.) 825. 


FORGERY, 


§ 2583. Forgery—First Degree. 


Every person who, with intent to defraud, shall forge any writing 
or instrument by which any claim, privilege, right, obligation or author- 
ity, or any right or title to property, real or personal, is or purports to 
be, or upon the happening of some future event may be, evidenced, 
created, acknowledged, transferred, increased, diminished, encumbered, 
defeated, discharged or affected, or any request for the payment of money 
or delivery of property or any assurance of money or property, or any 
writing or instrument for the identification of any person, or any public 
record or paper on file in any public. office, or any certified or authenti- 
cated copy of such record or paper, or any entry in any public or private 
record of account, or any judgment, decree, order, mandate, return, writ, 
or process of any court, tribunal, judge, justice of the peace, commissioner 
or magistrate, or the official return or report of, or a license issued by, 
any public officer, or any pleading, demurrer, motion, affidavit, appear- 
ance, notice, cost-bill, statement of facts, bill of exceptions or proposed 
statement of facts, or bill of exceptions in any action or proceeding 
whether pending or not, or the draft of any bill or resolution that has 
been presented to either house of the legislature of this state, whether 
engressed or not, or the great seal of this state, the seal of any publie 
officer, court, notary public or corporation, or any public seal authorized 
or recognized oy the laws of this or any other state or government, or 
any impression of any such seal; or shall forge or counterfeit any coin 
or money of any state or government, or any bank or treasury bill, any 
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note or postage, or revenue stamp; or who, without authority shall make 
or engrave any plate in the form or similitude of any writing, instrument, 
seal, coin, money, stamp or thing which may be the subject of forgery. 
shall be guilty of forgery in the first degree, and shall be punished by 
imprisonment in the state penitentiary for not more than twenty years. 


[L. 509, p. 990, 8 331.] 


Cited in 72 Wash. 394. 395; 75 Wash. 
287; 77. Wash. 443; 102 Wash. 565. 


Elements of Offenses: See Remington’s 
Digest, Forg., §§ 1—3. 

§1. In General: State v. Barkuloo, 18 
Wash. 52, 50 Pac. 577; State v. Pilling, 
53 Wash. 464, 102 Pac. 230, 132 Am. St. 
Rep. 1080; State v. McBride, 12 Wash. 
890, 130 Pac. 486. 


§ 2. Nature of Instrument: State 
v. Heaton, 17 Wash. 310, 49 Pac. 493; 
State v. Harding, 20 Wash. 506, 56 Pac. 
399, 929. 

9 3. Uttering or Publishing Forged In- 
strument: State v. Barkuloo, 18 Wash. 
52, 50 Pac. 577; State v. Harding, 20 
Wash. 556, 56 Pac. 399, 929. 


Indictment or Information: See Rem- 
ington’s Digest, Forg., §§ 4, 5. 


§ 4. Requisites and Sufficiency in Gen- 
eral: State v. Newton, 29 Wash. 373, 
70 Pac. 31; State v. Smith, 77 Wash. 441, 
137 Paec. 1008; State v. McBride, 72 
Wash. 390, 130 Pac. 486; State v. Thomas, 
102 Wash. 564, 172 Pac. 650. 

See, also, State v. McGuff, 
501, 177 Pac. 316. 


§ 5. Description of or Setting 
Forth Instrument: White v. Territory, 1 
Wash. 279, 24 Pac. 447; State v. Wright, 
9 Wash. 96, 37 Pac. 313. 

Issues, Evidence and Trial: See Rem- 
ington’s Digest, Forg., §§ 6—9. 

§ 6. Issues, Proof and Variance: 
White v. Territory, 1 Wash. 279, 24 Pac. 
447; State v. Andrews, 71 Wash. 181, 
127 Pac. 1102. 


§7. Admissibility of Evidence: Crane 

Dexter Horton & Co., 5 Wash. 479, 32 
Pac. 223; State v. Newton, 29 Wash. 373, 
70 Pac. 313 State v. Cottrell, 56 Wash. 
543, 106 Pac. 179; State v. Hatfield, 65 
Wash. 550, 118 Pac. 735, Ann, Cas. 1913B, 
895; State v. McBride, 72 Wash. 390, 130 
Pac. 486. 


§ 7-1. Weight and Sufficiency of Evi- 
dence: State v. Pilling, 53 Wash. 464, 102 


104 Wash. 


Pac. 230, 132 Am. St. Rep. 1080; State v. 
Cottrell, 56 Wash. 543, 106 Pac. 179; 
State v. Hatfield, 65 Wash. 550, 118 
Pac. 735, Ann. Cas. 19133, 895; State r. 
Peeples, 71 Wash. 451, 129 Pac. 138; 
State v. Peeples, 65 Wash. 673, 118 Pac. 
906. 


See, also, State v. Petridge, 106 Wash. 
445, 180 Pac. 150. 


§ 8. Trial—Instructions: White v. Ter- 
ritory, 1 Wash. 279, 24 Pac. 447; State 
v. Pilling, 53 Wash. 464, 102 Pac. 230, 
132 Am. St. Rep. 1080; State v. McBride, 
72 Wash. 390, 130 Pac. 486; State v. 
Hatfield, 65 Wash. 550, 118 Pae. 735, Ann. 
Cas. 1913B, 895; State v. Peeples, 65 
Wash. 673, 118 Pac. 906; State v. Elliott, 
69 Wash. 62, 124 Pac. 212. 


§9. Sentence and Punishment: State 
v. Harding, 20 Wash. 506, 56 Pac. 399, 
929; State v. Newton, 29 Wash. 373, 70 
Pac. 31. 


Under section 2281, supra, providing 
that, where no minimum term of impri3- 
onment is prescribed by law, the court 
shall fix the same at not more than five 
years, the court may fix a minimum term 
of fifteen years for forgery in the first 
degree, under this section, providing a 
maximum term of twenty years without 
fixing any minimum term: Blystone, In 
re, 75 Wash. 256, 134 Pac. 827. 


For text treatment of “Forgery,” 
12 B. ©. L. 138. 

Meaning of term “in the similitude 
of” in statute relating to forgery. 
18 Ann. Cas. 795. 

Forgery by use of fictitious or as- 
sumed name. 9 A, L. R. 407; 18 
Ann. Cas. 482. 


Procuring signature by fraud as for- 
gory. 14 A. L. B. 316; 17 Ann. 
Cas, 705. 

Alteration of figures on eheck as 
forgery. Ann. Cas. 1912D, 240. 
Partner signing firm name as liable 
for forgery. Ann, Cas. 1912B, 702. 


§ 2584. False Certificate to Certain Instruments. 


Every officer authorized to take a proof or acknowledgment of an 
instrument which by law may be recorded, who shall willfully certify 
falsely that the execution of such instrument was acknowledged by 
any party thereto, or that the execution thereof, was proved, shall be 


guilty of forgery in the first degree. 


[L. 09, p. 991, 8 332.] 
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§ 2585. Forgery—Second Degree. 


Every person who, with intent to injure or defraud shall— 

(1.) Make any false entry in any public or private record or account; or 

(2.) Fail to make a true entry of any material matter in any public or 
private record or account; or 

(3.) Forge any letter or written communication or copy or purported 
copy thereof, or send or deliver, or connive at the sending or delivery 
of any false or fictitious telegraph message or copy or purported copy 
thereof, whereby or wherein the sentiments, opinions, conduct, character, 
purpose, property, interests or rights of any person shall be misrepresented 
or may be injuriously affected, or, knowing any such letter, communica- 
tion or. message or any copy or purported copy thereof to be false, shall 
utter or publish the same or any copy or purported copy thereof as true, 
shall be guilty of forgery in the second degree, and shall be punished by 
imprisonment in the state penitentiary for not more than five years, or 
by a fine of not more than five thousand dollars. [L. ’09, p. 991, § 333. ] 


§ 2586. Falsely Indicating Person as Corporate Officer. 

The false making or forging of any instrument or writing purport- 
ing to have been issued by or in behalf of a corporation or association, 
state or government and bearing the pretended signature of any person 
therein falsely indicated as an agent or officer of such corporation, associa- 
tion, state or government, is forgery in the same degree as if that person 
were in truth such officer or agent of such corporation, association, state 
or government. [L. 09, p. 992, § 334.] 


§ 2587. Uttering Forged Instruments, Coins, etc., Forgery. 


Every person who, knowing the same to be forged or altered, and 
with intent to defraud, shall utter, offer, dispose of or put off as true, 
or have in his possession with intent so to utter, offer, dispose of or put 
off any forged writing, instrument or other thing, the false making, forg- 
ing or altering of which is punishable as forgery, shall be guilty of 
forgery in the same degree as if he had forged the same. [L. 09, p. 992, 
$ 335. ] ä 

Cited in 72 Wash. 395; 92 Wash. 69. 


§ 2588. True Writing Signed by Wrongdoer’s Name. 

Whenever the false making or uttering of any instrument of writing 
is forgery in any degree, every person who, with intent to defraud shall 
offer, dispose of or put off such an instrument or writing subscribed or 
indorsed in his own name or that of any other person, whether such 
signature be genuine or fictitious, under the pretense that such subscrip- 
tion or indorsement is the act of another person of the same name. or that 
of a person not in existence, shall be forgery in the same degree. IL. 09, 


p. 992, § 336.) 


§ 2589. Misconduct in Signing a Petition. 

Every person who shall willfully sign the name of another person 
or of a fictitious person, or for any consideration, gratuity, or reward 
shall sign his own name to or withdraw his name from any referendum 
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or other petition circulated in pursuance of any law of this state or any 
municipal ordinance; or in signing his name to such petition shall will- 
fully subscribe to any false statement concerning his age, citizenship, resi- 
dence or other qualifications to sign the same; or knowing that any such 
petition contains any such false or wrongful signature or statement, shall 
file the same, or put the same off with intent that it should be filed, as 
a true and genuine petition, shall be guilty of a misdemeanor. IL. 09, 
p. 993, § 337. ] 


§ 2590. Definitions. l 

Within the provisions of this subdivision relating to forgery, a ‘‘writ- 
ten instrument, or a ‘‘writing,’’ shall include an instrument partly 
written and partly printed or wholly printed with a written signature 
thereto, or any signature or writing purporting to be a signature of or 
intended to bind an individual, partnership, corporation or association or 
an officer thereof. | 

The words ‘‘forge,’’ ‘‘forgery,’’ ‘‘forged’’ and ‘‘forging,’’ shall include 
false making, ‘‘counterfeiting’’ and the.alteration, erasure or obliteration of 
a genuine instrument in whole or in part, the false making or counterfeit- 
ing of the signature of a party or witness, real or fictitious, and the 
placing or connecting together with intent to defraud, of different parts 
or the whole of several genuine instruments. 

A plate is in the ‘‘form and similitude,’’ of the genuine instrument 
forged, if the finished parts of the engraving thereupon shall resemble 
or conform to the similar parts of the genuine instrument. [L. ’09, 
p. 993, § 338.) | 


COUNTERFEITING— FRAUDULENT PRACTICES. 


§ 2591. Possession of. Counterfeit Coin. 


Every person who shall have in his possession a counterfeit of any 
gold or silver coin, whether of the United States or any foreign country 
or government, knowing the same to be counterfeit, with intent to sell, 
utter, use, circulate or export the same as true or as false, or to cause 
the same to be so uttered or used, shall be punished by imprisonment in 
the state penitentiary for not more than five years, or bv a fine of not 
more than five thousand dollars, or by both. [L. 09, p. 994, § 339.] 


§ 2592. Advertising Counterfeit Money. 

Every person who, with intent to defraud, shall print, circulate or 
distribute a letter, circular, card, pamphlet, handbill or any other written 
or printed matter offering or purporting to offer for sale, exchange or 
as a gift, counterfeit coin or paper money, or giving or purporting to give 
information where counterfeit coin or paper money can be procured, shall 
be punished by imprisonment in the state penitentiary for not more than 
five years, or by a fine of not more than five thousand dollars. [L. ’09, 
p. 994, § 340.] 


§ 2593. False Certificate of Registration of Animals—False Representa- 
tion as to Breed. 


Every person who, by color or aid of any false pretense, representa- 
tion, token or writing shall obtain from any club, association, society or 
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company for the improvement of the breed of cattle, horses, sheep, swine, 
fowls or other domestic animals or birds, a certificate of registration of 
any animal or bird in a herdbook, or other register of any such associa- 
tion, society or company, or a transfer of anv such registration, and every 
person who shall knowingly represent an animal or bird for breeding 
purposes to be of a greater degree of any particular strain of blood than 
such animal actually possesses, shall be guilty of a gross misdemeanor. 
[L. 09, p. 994, § 341.] 


§ 2594. Removing Lawful Brands. 


Every person who shall willfully deface, obliterate, remove or alter 
any mark or brand placed by or with the authority of the owner thereof 
on any shingle bolt, log or stick of timber, or on any horse, mare, geld- 
ing, mule, cow, steer, bull, sheep, goat or hog, shall be punished by im- 
prisonment in the state penitentiary for not more than five years, or by 
imprisonment in the county jail for not more than one year, or by a fine 
of not more than one thousand dollars, or by both fine and imprisonment. 
[L. 09, p. 994, § 342.] 


§ 2595. Imitating Lawful Brand. 


Every person who, in any county, shall place upon any property, 
any brand or mark in the likeness or similitude of another brand or mark 
filed with the county auditor of such county by the owner thereof as a 
brand or mark for the designation or identification of a like kind of 
property, shall— 

(1.) If done with intent to confuse or commingle such property with, 
or to appropriate to his own use, the property of such other owner, be 
guilty of a felony, and be punished by imprisonment in the state peniten- 
tiary for not more than five years, or by imprisonment in the county jail 
for not more than one year, or by a fine of not more than one thousand 
dollars, or by both fine and imprisonment; or 

(2.) If done without such intent, shall be guilty of a misdemeanor. 
[L. ’09, p. 995, § 343.] | 


§ 2596. Counterfeiting Trademark, Brand, etc. 


Every person who shall use or display or have in his possession with 
intent to use or display, the genuine label, trademark, term, design, de- 
vice, or form of advertisement of any person, corporation, association or 
union, lawfully filed for record in the office of the secretary of state, or 
the exclusive right to use which is guaranteed to any person, corporation, 
association or union, by the laws of the United States, without the writ- 
ten authority of such person, corporation, association or union, or who 
shall willfully forge or counterfeit or use or display or have in his posscs- 
sion with intent to use or display any representation, likeness, similitude, 
copy or imitation of any genuine label, trademark, term, design, device, 
or form of advertisement, so filed or protected, or any die, plate, stamp 
or other device for manufacturing the same, shall be guilty of a gross 
misdemeanor. [L. 09, p. 995, § 344.] 


See infra, §§ 8386, 8387, counterfeiting marks and brands on logs. 
See infra, 38 11537-11540, 11547, counterfeiting and unlawful use of trademarks, etc. 


1211 


2597 CRIMINAL LAW. [Tire XIV 


§ 2597. Displaying Goods With False Trademark. 

Every person who shall knowingly sell, display or advertise, or have 
in his possession with intent to sell, any goods, wares, merchandise, mix- 
ture, preparation or compound having affixed thereto any label, trade- 
mark, term, design, device, or form of advertisement lawfully filed for 
record in the office of the secretary of state by any person, corporation, 
association or union, or the exclusive right to the use of which is guaran- 
teed to such person, corporation, association or union under the laws of 
the United States, which label, trademark, term, design, device or form 
of advertisement shall have been used or affixed thereto without the 
written authority of such person, corporation, association or union, or 
having affixed thereto any forged or counterfeit representation, likeness, 
similitude, copy or imitation thereof, shall be guilty of a misdemeanor. 
[L. 09, p. 996, § 345.] 


§ 2598. When Deemed Affixed. 


A label, trademark, term, design, device or form of advertisement 
shall be deemed to be affixed to any goods, wares, merchandise, mixture, 
preparation or compound whenever it is in any manner placed in or upon 
either the article itself, or the box, bale, barrel, bottle, case, cask or other 
vessel or package, or the cover, wrapper, stopper, brand, label or other 
thing in, by or with which the goods are packed, inclosed or otherwise 
prepared for sale or distribution. [L. ’09, p. 996, § 346.] 


§ 2599. Fraudulent Registration of Trademark. 


Every person who shall for himself, or on behalf of any other person, 
corporation, association or union, procure the filing of any label, trade- 
mark, term, design, device or form of advertisement, with the secretary 
of state by any fraudulent means, shall be guilty of a misdemeanor. 
[L. 09, p. 996, § 347.] 


§ 2600. Form and Similitude, Defined. 

A plate, label, trademark, term, design, device or form of advertise- 
ment is in the form and similitude of the genuine instrument imitated if 
the finished parts of the engraving thereupon shall resemble or conform 
to the similar parts of the genuine instrument. [L. ’09, p. 996, § 348. ] 


§ 2601. Larceny. 
Every person who, with intent to deprive or defraud the owner 

thereof— 

(1) Shall take, lead or drive away the property of another; or 

(2) Shall obtain from the owner or another the possession of or title 
to any property, real or personal, by color or aid of any order for the 
payment or delivery of property or money or any check or draft, knowing 
that the maker or drawer of such order, check or draft was not authorized 
or entitled to make or draw the same, or by color or aid of any fraudulent 
or false representation, personation or pretense or by any false token or 
writing or by any trick, device, bunco game or fortune-telling; or 

(3) Having any property in his possession custody or control, as bailee, 
factor, pledgee, servant, attorney, agent, employee, trustee, executor, ad- 
ministrator, guardian or officer of any person, estate, association or cor- 
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poration or as a public officer, or a person authorized by agreement or 
by competent authority to take or hold such possession, custody or control, 
or as a finder thereof, shall secrete, withhold or appropriate the same to 
his own use or to the use of any person other than the true owner or 
person entitled thereto; or 

(4) Having received any property by reason of a mistake, shall with 
knowledge of such mistake secrete, withhold or appropriate the same to 
his own use or to the use of any person other than the true owner or 
person entitled thereto; and | 

(5) Every person who, knowing the same to have been so appropriated, 
shall bring into this state, or buy, sell, receive or aid in concealing or 
withholding any property wrongfully appropriated, whether within or 
outside of this state, in such manner as to constitute larceny under the 


provisions of this act— 


Steals such property and shall be guilty of larceny. 


§3. Cf. L. 09, p. 997, § 349.] 


Cited in 62 Wash. 584; 63 Wash. 619; 
65 Wash. 354; 72 Wash. 114; 74 Wash. 
512, 518; 76 Wash. 467, 471; 77 Wash. 79, 
85; 84 Wash. 483, 484, 607, 612; 89 Wash. 
260, 463; 94 Wash. 94, 213, 216, 314; 96 
Wash. 553, 556; 99 Wash. 435, 662; 101 
Wash. 294; 105 Wash. 424; 106 Wash. 
223; 108 Wash. 285; 109 Wash. 29; 113 
Wash. 396. 


LARCENVY.— Elements of Offense: 
Remington’s Digest, Larc., §§ 2—5. 


§2. Property Subject of Larceny: 
State v. Smith, 9 Wash. 248, 37 Pac. 
290; State v. White, 12 Wash. 417, 41 
Pac. 182; State v. Klinkenberg, 76 Wash. 
466, 136 Pac. 692, Ann. Cas. 1915D, 468, 
49 L. R. A. (N. 8.) 965; State v. John- 
son, 80 Wash. 522, 141 Pac. 1040. 


See, also, State v. Eberhardt, 106 Wash. 
222, 179 Pae. 853. 


Whiskey, although outlawed and unlaw- 
fully held by one whose possession the 
Jaw did not protect, may be the subject 
of lareeny: State v. Donovan, 108 Wash. 
276, 183 Pac. 127. 

§3. Taking Fraud, Trick or Device: 
State v. Smith, 9 Wash. 248, 37 Pac. 290; 
State v. White, 12 Wash. 417, 41 Pac. 
182; State v. Skilbrick, 25 Wash. 555, 
66 lac. 53, 87 Am. St. Rep. 784; State 
v. Ferrato, 72 Wash. 112, 129 Pac. S98; 
State v. Wheeler, 101 Wash. 293, 172 Pac. 
225. 

An information for the larceny of 
whiskey charging that defendanż obtained 
it by the “trick and device” of appearing 
as a police officer, and so having obtained 
it, did feloniously take and appropriate it 
to his own use, sufficiently charges the 
act of taking and appropriation as one 
continuous transaction, and is therefore 
not confined to larceny by embezzlement 
by a public officer as defined by this sec- 
tion, subdivision 3: State v. Donovan, 108 
Wash. 276, 183 Pac. 127. 


See 


[L. 15, p. 493, 


§ 4. — Conversion by Agent: Brand- 
— v. Way, 17 Wash. 293, 49 Pac. 
511. 

§ 5. Persons Liable: State v. Payne, 6 
Wash. 563, 34 Pac. 317; State v. Duncan, 
: Wash. 336, 35 Pac. 117, 38 Am. St. Rep. 
88. 


Under this section, defining larceny as 
the taking of property with intent to 
deprive or defraud the owner thereof, 
and section 2303, defining an owner as 
any person who has a general or special 
property, in the whole or any part there- 
of, or the lawful possession thereof, either 
actual or constructive, a trustee in bank- 
ruptcy, in possession of property claimed 
and later decided to be exempt, i3 en- 
titled to maintain his possession until the 
referee’s finding is reversed; end hence 
has probable cause for instituting a 
prosecution for larceny thereof against 
the owner who took the same in an un- 
lawful way: Prentiss v. Bogart, 84 Wash. 
481, 147 Pac. 39. 


INDICTMENT AND INFORMATION: 
See Remington’s Digest, Larc., §§ 6—13. 


§6. Requisites and Sufficiency in Gen- 
eral: Territory v. Heywood, 2 W. T. 180, 
2 Pac. 189; State v. Brookhouse, 10 
Wash. 87, 38 Pac. 862; State v. Bliss, 
27 Wash. 463, 68 Pac. 87; State v. Smith, 
31 Wash. 245, 71 Pac. 767; State v. Klein, 
38 Wash. 475, 80 Pac. 770; State v. 
Butts, 42 Wash. 455, 85 Pac. 33; State 
v. Pettviel, 99 Wash. 434, 169 Pac. 977. 


See, also, State v. Vane, 105 Wash. 421, 
178 Pac. 456; State v. Donovan, 198 
Wash. 276, 183 Pac. 127, 


Under this section, defining the crime 
of larceny as capable of being committed 
in one of the several ways stated dis- 
junctively in the first subdivision of the 
section, and section 2260, abrogating the 
common-law distinction between prin- 
cipals and accessories before the fact, 
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an information charging larceny by hiring 
two men to commit the theft of two 
steers, and that the men actually com- 
mitted it, and that defenjant purchased 
and received the steers from them, is not 
duplicitous in charging inconsistent of- 
fenses, and it is not error to refuse to 
require an election: State v. Klein, 94 
Wash. 212, 162 Pac. 52. 


§7. Description of Property: State v. 
Brookhouse, 10 Wash. 87, 38 Pac. 862; 
State v. Barkuloo, 18 Wash. 144, 51 
Pac. 350; State v. Burns, 19 Wash. 52, 
52 Pac. 316; State v. Palmer, 20 Wash. 
207, 54 Pac. 1121; State v. Shuck, 38 
Wash. 270, 80 Pae. 444; State v. Me- 
Intyre, 53 Wash. 178, 101 Pac. 710. 

§8. Value of Property: McCarty v. 
State, 1 Wash. 377, 25 Pac. 299, 22 Am. 
St. Rep. 152; State v. Holmes, 9 Wash. 
528, 37 Pac. 283; State v. Hanshew, 3 
Wash. 12, 27 Pac. 1029; State v. Brew, 
4 Wash. 95, 29 Pae. 762. 31 Am. St. Rep. 
904; State v. Blanchard, 11 Wash. 116, 
39 Pac. 377; State v. Young, 13 W ash. 
584, 43 Pace. 881; State v. Kyle, 14 Wash. 
550, 45 Pac. 147. 

§ 9. Ownership of Property: State v. 
Coss, 12 Wash. 673, 42 Pac. 127; State 
v. Eddy, 46 Wash. 494, 9) Pac. 641. 


10. Secreting, Withholding or Appro- 
priation of Property: State v. Kasper, 
5 Wash. 174, 31 Pac. 636. 


11. Larceny from House: State v. 
Sufferin, 6 Wash. 107, 32 Pac. 1021. 


§ 13. Time for Taking: State v. Gott- 
freedson, 24 Wash. 398, 64 Pac. 523. 


Issues, Proof and Variance: See Rem- 
ington’s Digest, Larc., § 12; State v. Van 
Cleve, 5 Wash. 642, 32 Pac. 461; State 
v. Burns, 19 Wash. 52, 52 Pac. 316; State 
v. Phillips, 27 Wash. 364, 67 Pac. 608; 
State v. Johnson, 36 Wash. 294, 78 Pac. 
903; State v. Wilson, 42 Wash. 56, 84 
Pac. 409, 7 Ann. Cas. 418; State v. 
Smith, 60 Wash. 399, 111 Pac. 342; State 
v. Hatch, 63 Wash. 617, 116 Pac. 286; 
State v. Garland, 65 Wash. 666, 118 Pac. 
907; State v. Libby, 89 Wash. 27, 153 
Pac. 1058, 155 Pac. 746. 

See, also, State v. Vane, 105 Wash. 421, 
178 Pac. 456. 


EVIDENCE — ADMISSIBILITY — See 
Reminyton’s Digest, Lare., §§ 15—24. In 
General: Stato v. Humason, 5 Wash. 419, 
32 Pac. 111; State v. Munson, 7 Wash. 
239, 34 Pac. 932; State v. Hatch, 63 
Wash. 617, 116 Pac. 286. 


§ 16. Other Offenses: State v. 
Payne, 6 Wash. 563, 34 Pae. 317; State 
v. Gottfreedson, 24 Wash. 398, 64 Pac. 
523; State v. Strodemier, 40 Wash. 608, 
82 Pac. 915. 

§17. Identity of Property: State v. 
Murphy, 15 Wash. 98, 45 Pac. 729. 

Ree, also, State v. Swager, 110 Wash. 
431, 188 Pac. 504. 
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§ 18. Ownership of Property: 
State v. Kasper, 5 Wash. 174, 31 Pac. 
636; State v. Humason, 5 Wash. 499, 32 
Pac. 111 ; State v. Keech, 193 Wash. 533, 
175 Pac. 176. 

§ 19. Possession or Custody of 
Property: State v. Eubank, 33 Wash. 293, 
74 Pac. 378. 

§20. —— Situation and Place of Tak- 
ing of Property: State v. Concannon, 25 
Wash. 327, 65 Pac. 534; State v. Johuson, 
36 Wash. 294, 78 Pac. 903. 


§21. —— Acts of Accused: State v. 
Humason, 5 Wash. 499, 32 Pac. 111. 
§ 22. —- Admissions and Declarations 


of Accused: State v. Coss, 12 Wash. 
673, 42 Pac. 127; State v. Washing, 36 
Wash. 485, 78 Pac. 1019. 


§ 23. —— Possession by Accused of 
Property Stolen: State v. Burns, 19 Wash. 
52, 52 Pac. 316; State v. Eubank, 33 
Wash, 293, 74 Pac. 378. 


§ 24. Matters of Defense: State 
v. Strodemier, 40 Wash. 608, 82 Pac. 915. 


See, also, State v. Cadwell, 105 Wash. 
689, 179 Pac. 87. 


Weight and Sufficiency of Evidence: 
See Remington’s Digest, Lare., §§ 25—3). 


§ 25. In General: State v. Payne, 6 
Wash, 563, 34 Pac. 317; State v. Eubank, 
33 Wash. 293, 74 Pac. 378; State v. Gray, 
61 Wash. 549, 112 Pac. 641. 


See, also, State v. Schimmels, 105 
Wash. 151, 177 Pac. 685; State v. Braniff, 
105 Wash. 327, 177 Pac. 801. 


§ 25-1. Corpus Delicti: State v. 
Lewis, 65 Wash. 485, 118 Pac. 626; State 
v. Scott, 86 Wash. 296, 150 Pac. 423, 
L. R. A. 1916B, 844. 


§ 25-2. —— Value of Property: State 
v. Lewis, 65 Wash. 485, 118 Pac. 626. 


§ 26. Nonconsent of Owner or 
Custodian: State v. Wong Quong, 27 
Wash. 93, 67 Pac. 355. 


See, also, State v. Swager, 110 Wash. 
431, 188 Pac. 504, 


§ 27. Money and Bank Notes: 
State v. Phillips, 27 Wash. 364, 67 Pae. 
608; State v. Jones, 53 Wash. 142, 101 
Pac. 108; State v. Scott, 86 Wash. 296, 
150 Pae. 423, L. R. A. 1916B, 844. 


§ 28. — Taking and Asportation of 
Property in General: State v. Reis, 9 
Wash. 329, 37 Pac. 452; State v. Con- 
cannon, 25 Wash. 327, 65 Pac. 534; State 
v. Wong Quong, 27 Wash. 93, 67 Pac. 
355; State v. Johnson, 36 Wash. 294, 78 
Pac. 903; State v. Grune, 72 Wash. 448, 
130 Pac. 751; State v. Libby, 89 Wash. 
27, 153 Pac. 1058, 155 Pac. 746; State v. 
Klein, 94 Wash. 212, 162 Pac. 523 State 
v. Turf ey, 100 Wash. 5, 170 Pac. 335; 
a v. Keech, 103 Wash. 533, 175 Pac. 
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See, also, State v. Braniff, 105 Wash. 
327, 177 Pac. 801; State v. Swager, 110 
Wash. 431, 188 Pac. 504. 


§ 29. — Effect of Possession of Prop- 
erty Stolen: State v. Payne, 6 Wash. 563, 
34 Pac. 217; State v. Scott, 86 Wash. 296, 
150 Pac. 423, L. R. A. 1916B, 844. 


§ 30. —  Presumptions Arising from 
Possession: State v. Humason, 5 Wash. 
499, 32 Pac. 111; State v. Payne, 6 Wash. 
563, 34 Pac. 317; State v. Walters, 7 
Wash. 246, 34 Pac. 938, 1098; State v. 
Eubank, 33 Wash. 293, 74 Pac. 378; State 
v. Wilson, 42 Wash. 56, 84 Pae. 409, 7 
Ann. Cas. 418; State v. Melntyre, 53 
Wash. 178, 101 Pac. 710. 


TRIAL, SENTENCE AND PUNISH- 
MENT: See Remington’s Digest, Lare., 
§§ 32—40. 

§ 32. Conduct of Trial in General: 
State v. Eubank, 33 Wash. 293, 74 Pac. 
378. 

§ 33. Questions for Jury: State v. 
Walters, 7 Wash. 246, 34 Pac. 938, 1998; 
State v. Eubank, 33 Wash. 293, 74 Pac. 
378. 

§ 34. Instructions—In General: State 
v. Payne, 6 Wash. 563, 34 Pac. 317; State 
v. Harras, 25 Wash. 416, 65 Pac. 744; 
State v. Eubank, 33 Wash. 293, 74 Pac. 
378; State v. Neis, 68 Wash. 599, 123 
Pae. 1022. 


See, also, State v. Donovan, 108 Wash. 
276, 183 Pac. 127. 


8 35. Nature and Value of Prop- 
erty: State v. Phillips, 37 Wash. 364, 67 
Pac. 608; State v. Washing, 36 Wash. 
485, 78 Pac. 1019. 


See, also, State v. Swager, 110 Wash. 
431, 188 Pae. 504. 


§ 36. Ownership and Possession 
or Custody of Property: Territory v. Hey- 
wood, 2 W. T. 180, 2 Pae. 189; State v. 
Eubank, 33 Wazh. 293, 74 Pac. 378. 


§ 37. —— Taking and Asportation of 
Property in General: State v. Brookhouse, 
10 Wash. 87, 38 Pac. 862. 

§ 38. —— Conversion, Withholding or 
Appropriation of Property: State v. Skil- 
brick, 25 Wash. 555, 66 Pac. 53, 87 Am. 
St. Rep. 784. 

§ 39. — Effect of Possession of 
Property Stolen, and of .Explanation 
Thereof: State v. Humason, 5 Wash. 499, 
32 Pae. 111; State v. Duncan, 7 Wash. 
336, 35 Pac. 117, 38 Am. St. Rep. 888; 
State v. Harras, 25 Wash. 416, 65 Paec. 
744; State v. Bliss, 27 Wash. 463, 68 
Pac. S7; State v. Eubank, 33 Wash. 293, 
74 Pac. 378; State v. Williams, 62 Wash. 
286, 113 Pac. 780. 


§ 40. Sentence and Punishment: State 
v. Bliss, 27 Wash. 463, 68 Pac. 87. 

Embezzlement— Elements of Offense: 
See Remington's Digest, Embez., §§ 1—7. 


§1. Nature of Property: State v. 
Raby, 31 Wash. 111, 71 Pac. 771. 


§2. —— Oapacity or Character in 
Which Property is Received or Held: 
State v. Covert, 14 Wash. 652, 45 Pac. 
304; State v. Hoshor, 26 Wash. 643, 67 
Pac. 386. 


§3. Embezzlement by Particular 
Classes of Persons—Agents: State v. 
Maines, 26 Wash. 160, 66 Pac. 431; State 
v. Lewis, 31 Wash. 75, 71 Pac. 778; State 
v. Ward, 96 Wash. 550, 165 Pac. 794; 
State v. Campbell, 99 Wash. 502, 169 Pac. 
968. 

§ 3-1. Bailees: State v. Jakubow- 
ski, 77 Wash. 78, 137 Pac. 448. 


§ 4. Public Officers or Employees: 
State v. Isensee, 12 Wash. 254, 40 Pac. 
895; State v. Krug, 12 Wash. 288, 41 
Pac. 126; State v. Downing, 15 Wash. 
413, 46 Pac. 646; Bardsley v. Sternberg, 
18 Wash. 612, 52 Pac. 251, 524; State v. 
Leonard, 56 Wash. 83, 105 Pac. 163, 21 
Ann. Cas. 69; State v. Snow, 65 Wash. 
92 118 Pac. 209, 37 L. R. A. (N. S.) 

5. 


§5. Defenses: State v. Boggs, 16 
Wash. 143, 47 Pac. 417; State v. Hoshor, 
26 Wash. 643, 67 Pac. 386; State v. 
Russell, 84 Wash. 607, 147 Pac. 194; 
State v. Campbell, 99 Wash. 502, 169 
Pac. 968. 


§6. Jurisdiction—Locality of Offense: 
State v. Whiteman, 9 Wash. 402, 37 Pac. 
659. 

§7. Venue: State v. Hoshor, 26 Wash. 
643, 67 Pac. 386. 


Indictment or Information: See Rem- 
ington’s Digest, Embez., §§ 8—12. 


§8. Requisites and Sufficiency in Gen- 
eral: State v. Isensee, 12 Wash. 254, 40 
Pac. 985; State v. Krug, 12 Wash. 288, 
41 Pac. 126; State v. McCauley, 17 Wash. 
88, 49 Pac. 221, 51 Pac. 382; State v. 
Boggs, 16 Wash. 143, 47 Pac. 417; State 
v. Hoshor, 26 Wash. 643, 67 Pac. 386; 
State v. Dix, 33 Wash. 405, 74 Pac. 570. 


§ 10. Capacity or Character in 
Which Property was Received or Held: 
Terry v. State, 1 Wash. 277, 24 Pae. 
447; State v. Turner, 10 Wash. 94, 38 
Pac. 964. 


§11. —— Conversion or Appropriation 
of Property: State v. Mayberry, 9 Wash. 
193, 37 Pae. 284; State v. Turner, 10 
Wash. 94, 38 Pac. 864; State v. White- 
man, 9 Wash. 402, 37 Pac. 659; State v. 
Whitworth, 30 Wash. 47, 70 Pac. 254; 
hg v. Bogardus, 36 Wash. 297, 78 Pac. 


§ 12. Conversion by Public Of. 
ficers: State v. Isensee, 12 Wash. 254, 
40 Pac. 985; State v. Downing, 15 Wash. 
413, 46 Pac. 646; State v. Raby, 31 
Wash, 111, 71 Pac. 771. 
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Issues, Proof and Variance: See 
Remington’s Digest, Embez., §13; State 
Hoshor, 26 Wash. 643, 67 Pac. 386; State 
v. Lewis, 31 Wash. 75, 71 Pac. 778; State 
v. Dix, 33 Wash. 405, 74 Pac. 570; State 
v. Boone, 65 Wash. 331, 118 Pac. 46. 


Admissibility of Evidence: See Rem- 
ington’s Digest, Embez., §§ 14—17. 


§14. In General: State v. Hopkins, 13 
Wash. 5, 42 Pac. 627; State v. Lewis, 31 
Wash. 75, 71 Pac. 778; State v. Nilson, 
56 Wash. 289, 105 Pac. 829; State v. 
Knowles, 94 Wash. 351, 162 Pac. 518. 

See, also, State v. Beaton, 106 Wash. 
423, 180 Pac. 146; State v. Morris, 109 
Wash. 490, 187 Pac. 350. 


§15. —— Intent: State v. Dix, 33 


Wash. 405, 74 Pae. 570; Stato v. Nilson, 


56 Wash. 289, 105 Pac. 829; State v. 
Ward, 96 Wash, 550, 165 Pac, 794. 


§17. —— Incriminating Circumstances: 
State v. Pittam, 32 Wash. 137, 72 Pac. 
1042; State v. Downer, 68 Wash. 672, 123 
Pac. 1073, 43 L. R. A. (N. 8.) 774. 


Weight and Sufficiency of Evidence: 
See Remington’s Digest, Embez., § 18; 
State v. Boggs, 16 Wash. 143, 47 Pac. 
417; State v. McCauley, 17 Wash. 88, 
49 Pac. 221, 51 Pac. 382; State v. Dix, 
33 Wash, 405, 74 Pac. 570; State v. 
Bogardus, 36 Wash. 297, 78 Pac. 942; 
State v. Buchanan, 43 Wash. 406, 86 
Pac. 650; State v. Leonard, 56 Wash. 83, 
105 Paec. 163, 21 Ann. Cas. 69; State v. 
Nilson, 56 Wash. 289, 105 Pae. 829; 
State v. Downer, 68 Wash. 672, 123 Pac. 
1073, 43 L. R. A. (N. S.) 774; State v. 
Jakubowski, 77 Wash. 78, 137 Pac. 448; 
State v. Hatupin, 99 Wash. 465, 169 Pac. 
966; State v. Campbell, 99 Wash. 502, 
169 Pac. 968. 


Trial: See Remington’s Digest, Embez., 
88 19—22. Questions for Jury: State v. 
Lewis, 31 Wash. 75, 71 Pac. 778. 


§ 20. —— Instructions: State v. Krug, 
12 Wash. 288, 41 Pac. 126; State v. 
Downing, 15 Wash. 413, 46 Pac. 646; 
State v. Boggs, 16 Wash. 143, 47 Pac. 
417; State v. Lewis, 31 Wash. 75, 71 
Pac. 778; State v. Leonard, 56 Wash. 
83, 105 Pac. 163, 21 Ann. Cas. 69; State 
v. Jakubowski, 77 Wash. 78, 137 Pac. 
448; State v. Ward, 96 Wash. 550, 165 
Pac. 794. 


See, also, State v. Morris, 109 Wash. 
490, 187 Pac. 350. 


§ 21. Verdict: State v. Weyde- 
man, 3 Wash. 399, 28 Pae. 749. 
§ 22. Appeal and Error: Siate v. 


Whiteman, 9 Wash. 402, 37 Pac. 659. 


For text treatment of “Larceny,” see 
17 R. C. L. 1. 


CRIMINAL LAW. 


[TIrIE XIV 


Intent to convert property to one's 
own use or to the use of third per- 
son as element of larceny. 12 A. 
L. R. 804. 

Outlawed liquors as subject of lar- 
ceny. 11 A. L. R. 1032. 

Larceny by appropriating money or 
proceeds of paper mistakenly de- 
livered in excess of the amount 
due or intended. 14 A. L. R. 894. 


Criminal responsibility of woman for 
stealing from husband. 4 A. L. R. 
282. 


Effect of participation of spouse of 
owner in, or consent to, taking of 
property. 14 A. L. R. 1271. 


False Pretenses: See Remington’s Di- 
gest, False Pret., $1. 


Nature of Pretense: State v. Knowl- 
ton, 11 Wash. 512, 39 Pac. 966; State v. 
Reiff, 14 Wash. 664, 45 Pac. 318; State 
v. Mendenhall, 24 Wash. 12, 63 Pac. 
1109; State v. Phelps, 41 Wash. 470, 84 
Pac. 24; State v. Lynn, 89 Wash. 463, 
154 Pac. 798. 


A prosecution for attempted larceny by 
false pretenses in a telephone order for 
goods does not fail because the attempt 
was unsuccessful: State v. Peterson, 109 
Wash. 25, 186 Pac. 264, 8 A. L. R. 652. 


Under an information charging the 
larceny of fifty bushels of wheat during 
@ certain month, and this section making 
it larceny to knowingly buy or receive 
stolen property, it is competent to show 
that the accused offered one B. and his 
associates one dollar and a half a sack 
for all wheat they would take from cars 
and put in his barn, and thereafter, on 
three different occasions during said 
month, he paid B. and his asscciates for 
wheat stolen by them and put in his 
barn; and the prosecution need not elect 
between the different deliveries; since it 
was all part of one continuous transac- 
tion: State v. Ray, 62 Wash. 582, 114 
Pac. 439. 


Under this section, subdivision 2,an in- 
formation is sufficient if, rejecting addi- 
tional matter as surplusage, enough remains 
to charge the offense in the language of the 
statute, in the absence of any motion to 
strike or make more definite, even though 
it did not describe any trick, fraud or 
device: State v. Ferrato, 72 Wash. 112, 
129 Pac. 898. 


False Pretenses as to Particular Sub- 
ject Matters: See Remington’s Digest, 
False Pret., § 2; State v. Reiff, 14 Wash. 
644, 45 Pac. 318; State v. Swan, 55 
Wash. 97, 104 Pac. 145, 133 Am. St. Rep. 
1024, 19 Ann. Cas. 1120, 24 L. R. A. (N. 
8.) 5756. 


1216 


Crap. IX] CRIMES AGAINST PROPERTY. 2602 


§ 2601-1. Taking Motor Vehicle Without Permission. 


Every person who shall without the permission of the owner or per- 
son entitled to the possession thereof intentionally take or drive away 
any automobile or motor vehicle, whether propelled by steam, electricity 
or internal combustion engine, the property of another, shall be deemed 
guilty of a felony, and every person voluntarily riding in or upon said 
automobile or motor vehicle with knowledge of the fact that the same 
was unlawfully taken shall be equally guilty with the person taking or 
driving said automobile or motor vehicle and shall be deemed guilty of 
a felony. [L. 19, p. 131, §1. Cf. L. 15, p. 459, §1.] 


§ 2601-2. Unlawful Issuance of Bank Checks or Drafts. 


Any person who shall with intent to defraud make, or draw, or 
utter, or deliver to another person any check, or draft, on a bank or 
other depository for the payment of money, knowing at the time of such 
drawing, or delivery, that he has not sufficient funds in, or credit with 
said bank or depository, to meet said check, in full upon its presenta- 
tion, shall be guilty of larceny. The word ‘‘credit’’ as used herein shall 
be construed to mean an arrangement or understanding with the bank 
for the payment of such check or draft, and the uttering or delivery of 
such a check or draft to another person without such fund or credit to 
meet the same shall be prima facie evidence of an intent to defraud. 
[L. 15, p. 460, §1.] 


See, also, supra, § 2601. 


§ 2601-3. Motor Serial Number Purchase, Sale or Possession, When 
Altered. 


Whoever knowingly buys, sells, receives, disposes of, conceals, or has 
in his possession any motor vehicle or motor boat from which the manu- 
facturer’s serial number or any other distinguishing number or identifica- 
tion mark has been removed, defaced, covered, altered or destroyed for 
the purpose of concealment or mispresenting the identity of the said 
motor vehicle or motor boat shall be guilty of a gross misdemeanor. 
[L. 17, p. 218, §1.] 


§ 2601-4. Possession Prima Facie Evidence of Guilt. 


In any prosecution under the provisions of section 2601-3 evidence 
that any person has, or at the time of his arrest charged with the viola- 
tion of said section 2601-3 had in his possession any motor vehicle or 
motor boat from which the manufacturer’s serial number or numbers or 
other distinguishing number or identification mark has been removed, de- 
faced, covered, altered or destroyed shall constitute prima facie proof of 
the guilt of such person. [L. 17, p. 218, § 2.] 


§ 2602. Commission or Part Ownership No Defense. 


It shall be no defense to a prosecution for larceny that the accused 
was entitled to a commission out of the money or property appropriated, 
as compensation for collecting or receiving the same for or on behalf of 
the owner thereof, or that the money or property appropriated was partly 
the property of another and partly the property of the accused; but it 
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shall not be larceny for any bailee, factor, pledgee, servant, attorney, 
agent, employee, or trustee, executor, administrator, guardian, officer or 
8 person to retain his reasonable collection fee or charges. [L. 09, 


998, 8 350.] 


* in 84 Wash. 612; 106 Wash. 225; 
113 Wash. 398. 


Copartnership property is not the sub- 
ject of lareeny by one partner by reason 
of this section, which has no epplication, 
since partnership property is not the 
property of another; and penal statutes 


must be construed to reach no further 
than their words: State v. Eberhart, 106 
Wash. 222, 179 Pae. 853. 


It is not error to refuse an instruction 
under this section where it had no applica- 
tion: State v. Cook, 113 Wash. 391, 194 
Pac. 401. 


§ 2603. Sale of Mortgaged Property—When Larceny. 


Every person who shall sell or mortgage any personal property which 
is at the time mortgaged or upon which any lien has been or may law- 
fully be filed, without informing the purchaser or mortgagee thereof, 
before the payment of the purchase price or money loaned, of the several 
amounts of all such mortgages and liens, shall be deemed to have made a 
false representation within the meaning of section 2601, subdivision 2. 
[L. ’09, p. 998, § 351.) 

See infra, §§ 2629, 3789, removal of mortgaged property. 


§ 2604. Contractor Failing to Pay for Labor or Material 


Every person having entered into a contract to supply any labor or 
materials for the value or price of which any lien might lawfully be filed 
upon the property of another, who shall receive the full price or consid- 
eration thereof, or the amount of any account stated thereon, shall be 
deemed within the meaning of section 2601, subdivision 3, to receive the 
same as the agent of the party with whom such contract was made, his 
successor or assign, for the purpose of paying all claims for labor and 
materials supplied. [L. ’09, p* 998, § 352.] 


§ 2605. Grand Larceny—Penalty. 


Every person who shall steal or unlawfully obtain, appropriate, bring 
into this state, buy, sell, receive, conceal or withhold in any manner speci- 
fied in section 2601— 

(1.) Property of any value by taking the same from the person of 
another or from the body of a corpse; or 

(2.) Property of any value by taking the same from any building that 
is on fire or by taking the same after it has been removed from a build- 
ing in consequence of an alarm of fire; or 

(3.) A record of a court or officer, or a writing, instrument or record 
kept, filed or deposited according to law with or in the keeping of any 
public officer or officers; or 

(4.) From any range or pasture, any horse, mare, gelding, foal or filly, 
ass or mule, one or more head of neat cattle or any sheep; or 

(5.) Property of the value of more than twenty-five dollars, in any 
manner whatever, 

Shall be guilty of grand larceny and be punished by imprisonment 
in the state penitentiary for not more than fifteen years. 

Every other larceny shall be petit larceny and shall be a gross mis- 
demeanor. [L. 09, p. 998, § 353. ] 
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Cited in 62 Wash. 584; 63 Wash. 619; 
65 Wash. 354; 77 Wash. 438; 83 Wash. 
660; 84 Wash. 483; 89 Wash. 28; 108 
Wash. 285; 110 Wash. 436. 


Where the purchase of stolen property 
on three different occasions was pursuant 
- to one offer and all part of one transac- 
tion, it amounts to grand larceny, under 
this section, if the total value was over 
$25, notwithstanding there might have 
been a conviction of petty larceny for 


§ 2606. Value—How Ascertained. 
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any one of the three acts: State v. Ray, 
62 Wash. 582, 114 Pac. 439. 


Upon a prosecution, under this section 
subdivision 4, for the larceny of one head 
of neat cattle by unlawfully taking it 
from a range or pasture, the jury should 
be instructed that it was essential to 
prove that the animal was taken or 
driven away from a range or pasture: 
State v. Crossen, 77 Wash. 438, 137 Pac. 
1030. 


The value of all instruments not having a market value, whether 


issued or delivered or not, by which any claim, privilege, right, obliga- 
tion or authority or any right or title to property, real or personal, is, 
or purports to be, or upon the happening of some future event may be, 
evidenced, created, acknowledged, transferred, increased, diminshed, en- 
cumbered, defeated, discharged or affected, shall be deemed to be the 
amount of money due thereon or secured to be paid thereby and unpaid, 
or which in any contingency might be collected thereon or thereby, or the 
value of the property transferred or affected or the title to which is shown 
thereby, or the sum which might be recovered for the want thereof, as 
the case may be. In every other case not otherwise regulated by statute, 
‘‘“walue’’ shall be deemed to mean market value. [L. ’09, p. 999, § 354.] 


§ 2607. Stealing Railway Tickets. 


If any person in the employ of a railway or steamboat company shall 
fraudulently neglect to cancel or to return to the proper officer or agent 
of such company, any ticket, coupon or pass, with intent to permit the 
same to be used in fraud of any railway or steamboat company, or if 
any person shall steal or fraudulently stamp, print, sign, sell, or put into 
circulation any such ticket, coupon or pass, he shall be guilty of larceny. 
[L. ’09, p. 1000, § 355.] 


§ 2608. Claim of Title—When Ground of Defense. 


In any prosecution for larceny it shall be a sufficient defense that 
the property was appropriated openly and avowedly under a claim of 
title preferred in good faith, even though the claim be untenable. 
[L. ’09, p. 1000, § 356. ] 


Cited in 77 Wash. 439; 94 Wash. 95, 98. 


In a prosecution for the larceny of 
“one head of neat cattle,” from a range 
or pasture, in which the defense was that 
the accused had bought a calf of an In- 
dian, and drove in and butchered the 
animal in question supposing it was the 
one he had bought, it is error to refuse 
to instruct as to the defense of this sec- 
Sion: State v. Crossen, 77 Wash. 438, 137 
Pac. 1030. 


Upon a prosecution of a broker for 
larceny by embezzlement in withholding, 
as agent of the purchaser, part of the 
purchase price which he had deducted as 
his commission, in which there was con- 
flicting evidence as to defendaut’s mis- 
representations and as to the fact of 
agency, the defendant is entitled to an 
instruction to the jury in accordance with 
this section: State v. Rolette, 94 Wash. 
94, 161 Pac. 1042. 


§ 2609. Restoration of Stolen Property—Duty of Officers. 


The officer arresting any person charged as principal or accessory 
in any robbery or larceny shall use reasonable diligence to secure the 
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property alleged to have been stolen, and after seizure shall be answer- 
able therefor while it remains in his hands, and shall annex a schedule 
thereof to his return of the warrant. 

Whenever the prosecuting attorney shall require such property for 
use as evidence upon the examination or trial, such officer, upon his de- 
mand, shall deliver it to him, and take his receipt therefor, after which 
such prosecuting attorney shall be answerable for the same. IL. 09, 
p. 1000, § 357.] 


EXTORTION OR OPPRESSION. 
§ 2610. Extortion. 


Every person, who, under circumstances not amounting to robbery, 
shall extort or gain any money, property or advantage, or shall induce 
or compel another to make, subscribe, execute, alter or destroy any valu- 
able security or instrument or writing affecting or intended to affect any 
cause of action or defense, or any property, by means of force or any 


threat, either— 


* 


(1.) To accuse any person of a crime; or 

(2.) To do any injury to any person or to any property; or 

(3.) To publish or connive at publishing any libel; or 

(4.) To expose or impute to any person any deformity or disgrace; or 


(5.) To expose any secret, 


Shall be guilty of extortion and shall be punished by imprisonment 


in the state penitentiary for not more than five years. 


$ 358. ] 


Cited in 67 Wash. 89; 99 Wasb. 155, 
156. 

This section defining extortion as a 
crime against the person, creates a cause 
of action in favor of the person injured, 
although the statute is a general criminal 
statute: Bertschinger v. Campbell, 99 
Wash. 142, 168 Pac. 977. 


Under this section, one may be guilty 
of extorting a check, although it had no 
actual cash value from the fact that it 
would not have been cashed; as the claim 
which might have been made thereon im- 


ported value: State v. Barr, 67 Wash. 87, 


120 Pac. 509. 


Under the common law, it was not an 
indictable offense to extort money by 
threatening to institute a criminal pros- 
ecution against the party defrauded, since 
the threat is not of personal violence or 
such as to overcome a firm and prudent 


[L. 09, p. 1000. 


man: State v. Nethercutt, 48 Wash. 105, 
92 Pac. 938. 

The defendants are guilty of extortion 
by threats, where they accused the pros- 
ecuting witness of adultery and demanded 
the payment of money as satisfaction, 
which he at first refused, although they 
later enforced their demands by violence: 
State v. Barr, 67 Wash. 87, 120 Pac. 509. 


This section ereates a right of action in 
favor of the person injured: Berthschinger 
v. Campbell, 99 Wash. 142, 168 Pac. 977. 

Failure of Proof of Extortion: See 
State v. Wainwright, 50 Wash. 225, 97 
Pac. 51. 

Criminal liability where demand for 
payment of debt is made in con- 
nection with threat of prosecution. 
Ann. Cas. 1917E, 246. 


Public officer receiving fee before due 
as extortion: 15 Ann. Oas. 1117. 


§ 2611. Oppression Under Color of Office. 
Every officer, or person pretending to be such, who unlawfully and 
maliciously, under pretense or color of official authority, shall— 
(1.) Arrest another or detain him against his will; or 
(2.) Seize or levy upon another’s property: or 
(3.) Dispossess another of any lands or tenements; or 
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(4.) Do any act whereby another person shall be injured in his person, 
property or rights, commits oppression, shall be guilty of a gross mis- 
demeanor. 

(5.) No officer or person having the custody and control of the body 
or liberty of any person under arrest, shall refuse permission to such ar- 
rested person to communicate with his friends or with an attorney, nor 
subject any person under arrest to any form of personal violence, intimi- 
dation, indignity or threats for the purpose of extorting from such person 
incriminating statements or a confession. Any person violating the pro- 
visions of this section shall be guilty of a misdemeanor. IL. 09, p. 1001, 
§ 359.) 


Cited in 68 Wash. 245. 

A confession is inadmissible as one 
obtained by duress, where it appears that 
the prosecuting attorney threatened the 
accused with a series of prosecutions 


subjected to solitary confinement in a 
dark cell, and testified that he was zub- 
jected to severe personal violence, and 
was denied communication with an attor- 
ney or any person; especially in view of 
this section: State v. Miller, 68 Wash. 


which would culminate in cumulative 


sentences, unless he confessea, he was 239, 122 Pac. 1066. 


§ 2612. Extortion by Public Officer. 

Every public officer who shall ask or receive, or agree to receive a 
fee or other compensation for his official service, either— 

(1.) In excess of the fee or compensation allowed to him by statute 
therefor; or 

(2.) Where no fee or compensation is allowed to him by statute there- 
for, commits extortion, and is guilty of a misdemeanor. IL. 09, p. 1001, 
§ 360. ] 


§ 2613. Blackmail. 

Every person who, with intent thereby to extort or gain any money 
or other property or to compel or induce another ta make, subscribe, ex- 
ecute, alter or destroy any valuable security or instrument or writing 
affecting or intending to affect any cause of action or defense, or any 
property, or to influence the action of any public officer, or to do or abet 
or procure any illegal or wrongful act, shall threaten directly or indi- 
rectly— 

(1.) To accuse any person of a crime; or 

(2.) To do any injury to any person or to any property; or 

(3.) To publish or connive at publishing any libel; or | 

(4.) To expose or impute to any person any deformity or disgrace; or 
(5.) To expose any secret, 

Shall be punished by imprisonment in the state penitentiary for not 
more than five years or by imprisonment in the county jail for not more 
than one year, or by a fine of not more than one thousand dollars, or by 
both fine and imprisonment. [L. ’09, p. 1002, § 361. | 

Indictment and Information: See Remington’s Digest, Threats, § 1; State v. Richards, 
97 Wash. 587, 167 Pac. 47. 


§ 2614. Coercion. 

Every person who, with intent to compel another to do or abstain 
from doing any act which such other person has a right to do, or abstain 
from doing, shall wrongfully and unlawfully— 
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(1.) Use violence or ‘inflict injury upon such other person or any of 
his family, or upon his property, or threaten such violence or injury; or 
(2.) Deprive such person of any tool, implement or clothing, or hinder 
him in the use thereof; or 
(3.) Attempt to intimidate such person by threats or force, 
Shall be guilty of a misdemeanor. [L. ’09, p. 1002, § 362.] 
Cited in 97 Wash. 588; 104 Wash. 298. 


FRAUDS. 
§ 2615. Falsely Personating Another. 


Every person who shall falsely personate another, and in such as- 

sumed character, shall— 

(1.) Marry or pretend to marry or sustain the marriage relation toward 
another; or 

(2.) Become bail or surety for a party in an action or special proceed- 
ing civil or criminal, before a court or officer authorized to take such 
bail or surety; or 

(3.) Confess a Judgment; or 

(4.) Subscribe, verify, publish, acknowledge or approve a written in- 
strument which by law may be recorded, with intent that the same may 
be delivered or issued as true; or 

(5.) Appear for arraignment, trial or Judgment in any criminal pro- 
ceeding; or 

(6.) Do any other act in the course of any action or proceeding wherein, 
if it were done by the person falsely personated such person might in 
any event become liable to an action or special proceeding, civil or erimi- 
nal, or to pay a sum of money, or to incur a charge, forfeiture, or penalty, 
or whereby any benefit might accrue to the offender or to any other 
person, 

Shall be punished by imprisonment in the state penitentiary for not 

more than ten years. [L. 09, p. 1003, S 363.] 


§ 2616. Personating an Officer. 

Every person who shall falsely personate a public officer, civil or 
military, or a policeman, or a private individual having special authority 
by law to perform an act affecting the rights or interests of another, or 
who, without authority shall assume any uniform or badge by which such 
an officer or person is lawfully distinguished, and in such assumed char- 
acter shall do any act purporting to be official, whereby another is in- 
jured or defrauded, shall be guilty of a gross misdemeanor. [L. 09, 
p. 1003, § 364.] 


Criminal responsibility of one aiding and 8 the offense of false persona- 
tion. 5 A. L. R. 78 


§ 2617. Use of False Permit, License or Diploma. 


Every person who shall conduct any business or perform any act 
under color of, or file for record with any public officer, any false or 
fraudulent permit, license, diploma or writing, or any permit, license, 
diploma or writing not lawfully belonging to such person, or who shall 
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obtain any permit, license, diploma or writing by color or aid of any false 
representation, pretense, personation, token or writing, shall be guilty 
of a gross misdemeanor. [L. ’09, p. 1003, § 365.] 


§ 2618. Concealing Foreign Matter in Merchandise. 


Every person who, with intent to defraud, shall place or conceal any 
foreign substance in any barrel, bag, bale, box or other package contain- 


ing any article of merchandise, shall be guilty of a gross misdemeanor. 
[L. 09, p. 1004, § 366.] 


§ 2619. Obtaining Signature by False Pretense. 


Every person who, with intent to cheat or defraud another, shall de- 
signedly by color or aid of any false token or writing or other false pre- 
tense, representation or presentation, obtain the signature of any person 
to a written instrument, shall be punished by imprisonment in the state 
penitentiary for not more than five years or in the county jail for not 
more than one year, or by a fine of not more than one thousand dollars, 
or by both fine and imprisonment. [L. 09, p. 1004, § 367.] 


§ 2620. False Representation Concerning Credit. 


Every person who, with intent thereby to obtain credit or financial 
rating, shall willfully make any false statement in writing of his assets 
or liabilities to any person with whom he may be either actually or pros- 
pectively engaged in any business transaction or to any commercial agency 
or other person engaged in the business of collecting or disseminating 
information concerning financial or commercial ratings, shall be guilty of 
a misdemeanor. IL. 09, p. 1004, § 368. } 


False statement in writing concerning financial ability in order to obtain credit. 
Ann. Cas. 1916C, 1161. | 


§ 2621. False Representation Concerning Title. 


Every person who shall maliciously or fraudulently execute or file 
for record any instrument, or put forward any claim, by which the right 
or title of another to any real property is, or purports to be transferred, 
encumbered or clouded, shall be guilty of a gross misdemeanor, [L. ’09, 
p. 1004, § 369.] 


§ 2622. Published False Statement to Affect Market Price. 
Every person who, with intent to affect the market price of any secur- 
ity or property shall put off, circulate or publish any false or misleading 


writing, statement or intelligence, shall be guilty of a gross misdemeanor. 
[L. 709, p. 1005, § 370.) 


§ 2622-1. False Advertising. 

Any person, firm, corporation or association who, with intent to sell 
or in any wise dispose of merchandise, securities, service, or anything 
offered by such person, firm, corporation or association, directly or in- 
directly, to the public for sale or distribution, or with intent to increase 
the consumption thereof, or to induce the public in any manner to enter 
into any obligation relating thereto, or to acquire title thereto, or an in- 
terest therein, makes, publishes, disseminates, circulates, or places before 
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the public, or causes, directly or indirectly, to be made, published, dis- 
seminated, circulated, or placed before the public in this state, in a news- 
paper or other publication, or in the form of a book, notice, handbill, 
poster, bill, circular, pamphlet, or letter, or in any other way, an advertise- 
ment of any sort regarding merchandise, securities, service, or anything 
so offered to the public, which advertisement contains any assertion, rep- 
resentation or statement of fact which is untrue, deceptive, or misleading, 
shall be guilty of a misdemeanor: Provided, that the provisions of this act 
shall not apply to any owner, publisher, agent, or employee of a news- 
paper for the publication of such advertisement published in good faith 
and without knowledge of the falsity thereof. [L. 13, p. 91, §1.] 


Cited in 95 Wash. 2. False, fraudulent, immoral or other 

An advertisement that the market value objectionable advertising, Ann. Cas. 
of a piano “was $400, now $200,” when 1916A, 900, 931; Ann. Cag. 1917C, 
not a violation of this section: State v. 458. 


Massey, 95 Wash. 1, 163 Pac. 7. 


§ 2623. Obtaining Employment by False Letter or Certificate. 
Every person who shall obtain employment or appointment to any 
office or place of trust, by color or aid of any false or forged letter or 


certificate of recommendation, shall be guilty of a misdemeanor. [L. ’09, 
p. 1005, § 371.] 


§ 2624. Fraud by Employment Agent. 


Every employment agent or broker who, with intent to influence the 
action of any person thereby, shall misstate or misrepresent verbally, or in 
any writing or advertisement, any material matter relating to the de- 
mand for labor, the conditions under which any labor or service is to be 
performed, the duration thereof or the wages to be paid therefor, shall be 
guilty of a misdemeanor. [L. 09, p. 1005, § 372.] 


§ 2625. Frauds on Innkeeper. 


Every person who shall obtain any food, lodging or accommodation 
at any hotel, restaurant, boarding-house or lodging-house without paying 
therefor, with intent to defraud the proprietor or manager thereof, or who 
shall obtain credit at a hotel, restaurant, boarding-house or lodging-house 
by color or aid of any false pretenses, representation, token or writing, 
or who after obtaining board, lodging or accommodation at a hotel, restau- 
rant, boarding-house or lodging-house shall abscond or surreptitiously re- 
move his baggage therefrom without paying for such food, lodging or ac- 
commodation, shall be guilty of a misdemeanor. [L. 09, p. 1005, § 373.] 


§ 2626. Improper Use of Insignia. 


Every person who shall willfully wear the badge, button, insignia or 
rosette of any military order or of any secret order or society, or any 
similitude thereof; or who shall use any such badge, button, insignia or 
rosette to obtain aid or assistance, or any other benefit or advantage, 
unless he shall be entitled to so wear or use the same under the constitu- 
tion, by-laws, rules and regulations of such order or society, shall be 
guilty of a misdemeanor. [L. 709, p. 1005, § 374.] 


Validitv of statute making it offense ber of C a 21 * * 1037; 
to wear badge by person not mem- 24 L. R. A. (N. S.) 7 
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§ 2627. Fraudulently Presenting Claim to Public Officer. 


Every person who, with the intent to defraud, shall knowingly present 
for audit, allowance or payment to any officer or board of the state or 
of any county, city, town or school district, authorized to audit, allow or 
pay bills, claims or charges, any false or fraudulent claim, account, writ- 
ing or voucher or any bill, account or demand containing false or fraud- 
ulent charges, items or claims, shall be guilty of a gross misdemeanor. 
[L. ’09, p. 1005, § 375.] 


§ 2628. Fraud by Bailee of Animal. 


Every person who shall obtain from another the possession or use of 
any horse or other draft animal or any vehicle or automobile, without pay- 
ing therefor, with intent to defraud the owner thereof, or who shall obtain 
the possession or use thereof by color or aid of any false or fraudulent 
representation, pretense, token or writing, or shall obtain credit for such 
use by color or aid of any false or fraudulent representation, pretense, token, 
or writing; or who having hired property, shall recklessly, willfully, wan- 
tonly or by gross negligence injure or destroy or cause, suffer, allow or 
permit the same, or any part thereof, to be injured or destroyed; or who, 
having hired any horse or other draft animal upon an understanding or 
agreement that the same shall be ridden or driven a specified distance or 
to a specified place, shall willfully and fraudulently ride or drive or cause, 
permit or allow the same to be ridden or driven a longer distance, or to 
a different place, shall be guilty of a misdemeanor. [L. 09, p. 1006, 
§ 376. ] 


§ 2629. Destruction or Removal of Mortgaged Property. 


Every person being in possession thereof, who shall remove, conceal 
or destroy or connive at or’ consent to the removal, concealment or de- 
struction of any personal property. or any part thereof, upon which a 
mortgage, lien, conditional sales contract or lease exists, in such a manner 
as to hinder, delay or defraud the holder of such mortgage, lien or con- 
ditional sales contracts, or such lessor, or who, with intent to hinder, de- 
lay or defraud the holder of such mortgage, lien or conditional sales 
contract, or such lessor, shall sell, remove, conceal or destroy or connive 
at or consent to the removal, concealment or destruction of such property, 
shall be guilty of a gross misdemeanor. 

In any prosccution under this section any allegation containing a de- 
scription of the mortgage, lien, conditional sales. contract or lease by ref- 
erence to the date thereof and names of the parties thereto, shall be 
sufficiently definite and certain. [L. 09, p. 1006, § 377.] 

See supra, § 2693, sale of mortgaged property. 
See infra, § 3789, removal of mortgaged personalty. 


Cited in 98 Wash. 186. sary to allege the character of the com- 
In an information for removing and pany or partnership named as vendor or 
secreting personal property held under vendee, In vlew of this section: State V. 
a conditional bill of sale, it is not neces- Brummett, 98 Wash. 182, 167 Pac. 120. 


§ 2629-1. Removal of Timber from Land Delinquent for Taxes. 
It shall be unlawful for any person, firm or corporation to remove 
any timber from timbered lands, no portion of which is occupied for farm- 
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ing purposes by the owners thereof, upon which taxes are delinquent until 
the taxes thereon have been paid. [L. 13, p. 346, §1.] 


§ 2629-2. Penalty. 


Any person violating the provisions of this act shall be guilty of a 
gross misdemeanor and punished accordingly. [L. 13, p. 346, § 2.] 


“This act” refers to this and the preceding section. 


§ 2630. Mock Auctions. 


Every person who shall obtain any money or property from another 
or shall obtain the signature of another to any writing the false making 
of which would be forgery, by color or aid of any false or fraudulent 
sale of property or pretended sale of property by auction, or by any of 
the practices known as mock auction, shall be punished by imprisonment 
in the state penitentiary for not more than five years or in the county 
jail for not more than one year, or by a fine of not more than one thou- 
sand dollars, or by both fine and imprisonment. 

Every person who shall buy or sell or pretend to buy or sell any 
goods, wares or merchandise, exposed to sale by auction, if an actual sale, 
purchase and change or ownership therein does not thereupon take place, 
shall be guilty of a misdemeanor. IL. 09, p. 1007, § 378.] 


§ 2631. Fraudulent Removal of Property. 


Every person who, with intent to defraud a prior or subsequent pur- 
chaser thereof, or prevent any of his property being made liable for 
the payment of any of his debts, or levied upon by an execution or war- 
rant of attachment, shall remove any of his property, or secrete, assign, 
convey or otherwise dispose of the same, or with intent to defraud a cred- 
itor shall remove, secrete, assign, convey or otherwise dispose of any of 
his books or accounts, vouchers or writings in any way relating to his 
business affairs, or destroy, obliterate, alter or erase any of such books 
of account, accounts, vouchers or writing or any entry, memorandum or 
minute therein contained, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 1007, § 379.] 


§ 2632. Knowingly Receiving Fraudulent Conveyance. 


Every person who shall receive any property or conveyance thereof 
from another, knowing that the same is transferred or delivered to him 
in violation of, or with the intent to violate section 2631, shall be guilty 
of a misdemeanor. [L. ’09, p. 1008, § 380.] 


§ 2638. Fraud in Assignment for Benefit of Creditors. ~- 


Every person who, having made, or being about to make, a general 
assignment of his property to pay his debts, shall by color or aid of any 
false or fraudulent representation, pretense, token or writing induce any 
creditor to participate in the benefits of such assignments, or to give any 
release or discharge of his claim or any part thereof, or shall connive 
at the payment in whole or in part of any false, fraudulent or fictitious 
claim, shall be guilty of a gross misdemeanor. [L. 09, p. 1008, § 381.] 


1226 


Cuar. IX] CRIMES AGAINST PROPERTY. 2638 


§ 2634. Willful Destruction of Vessel. 


Every person who shall wreck, burn, sink, scuttle or otherwise in- 
jure or destroy a vessel or its cargo, or willfully permit the same to be 
done, with the intent to prejudice or defraud an insurer or any other 
person, or who shall fit out a vessel, or shall load any cargo on board 
thereof with intent to permit or cause the same to be wrecked, sunk or 
otherwise injured or destroyed, and thereby defraud or prejudice an in- 
surer or other person, shall be punished by imprisonment in the state 
penitentiary for not more than twenty years. [L. 09, p. 1008, § 382.] 


§ 2635. Making False Manifest, Invoice, etc. | 

Every person who shall prepare, make or subscribe a false or fraud- 
ulent manifest, invoice, bill of lading, ship’s register, or protest, with 
intent to defraud another, shall be punished by imprisonment in the state 


penitentiary for not more than five years or by a fine of not more than 
one thousand dollars, or by both. IL. ’09, p. 1009, § 383. ] 


§ 2636. Fraudulent Destruction of Insured Property. 


Every person who, with intent to defraud or prejudice the insurer 
thereof, shall willfully injure or destroy any property not specified or in- 
eluded hereinbefore in this subdivision, which is imsured at the time 
against loss or damage by fire or other causality [casualty] shall be pun- 
ished by imprisonment in the state penitentiary for not more than ten 
years, or by a fine of not more than five thousand dollars, or by both. 
[L. 709, p. 1009, § 384. ] 


“This subdivision” in this section refers to §§ 2634 to 2635, inclusive. 


§ 2637. Using False Weights and Measures. 


Every person who shall injure or defraud another by using, with 
knowledge that the same is false, a false weight, measure or other ap- 
paratus for determining the quantity of any commodity or article of mer- 
chandise, or by knowingly misrepresenting the quantity thereof bought 
or sold; or who shall retain in his possession any weight or measure, 
knowing it to be false, unless it appears beyond a reasonable doubt that 
it was so retained without intent to use it or permit it to be used in 
violation of the foregoing provisions of this section, shall be guilty of a 
gross misdemeanor. [L. 09, p. 1009, § 385.] 


See, also, “Weights and Measures.” 
See infra, § 5377, weights of lumber and shingles. 


Knowledge or intent as element of false weight or measure. Ann. Cas. 
offense of using or giving false 1914B, 1077. 
weight or measure. L. R. A. 1917D, Criminal liability of corporation for 
1129. use of false weights and measures, 
Liability of principal or master for Ann. Oas. 1916C, 465. 


act of agent or servant in giving 


§ 2638. Fraud in Stock Subscription. 


Every person who shall sign the name of a fictitious person to any 
subscription for or any agreement to take stock in any corporation exist- 
ing or proposed, and every person who shall sign to any such subscription 
or agreement the name of any person, knowing that such person does 
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not intend in good faith to comply with the terms thereof, or upon any 
understanding or agreement that the terms of such subscription or agree- 
ment are not to be complied with or enforced, shall be guilty of a gross 
misdemeanor. [L. 09, p. 1009, § 386.] 


§ 2639. Fraudulent Issue of Stock, Scrip, etc. 


Every officer, agent or other person in the service of a joint stock 
company or corporation, domestic or foreign, who, willfully and know- 
ingly with intent to defraud, shall— 

(1.) Sell, pledge or issue or cause to be sold, pledged or issued, or sign 
or execute or cause to be signed or executed, with intent to sell, pledge 
or issue, or cause to be sold, pledged or issued, any certificate or instru- 
ment purporting to be a certificate or evidence of ownership of any share 
or shares of such company or corporation, or any conveyance or encum- 
brance of real or personal property, contract, bond, or evidence of debt, 
or writing purporting to be a conveyance or encumbrance of real or per- 
sonal property, contract, bond or evidence of debt of such company or 
corporation, without being first duly authorized by such company or cor- 
poration, or contrary to the charter or laws under which such company 
or corporation exists, or in excess of the power of such company or cor- 
poration, or of the limit imposed by law or otherwise upon its power to 
create or issue stock or evidence of debt; or, 

(2.) Reissue, sell, pledge or dispose of, or cause to be reissued, sold, 
pledged or disposed of, any surrendered or canceled certificate or other 
evidence of the transfer of ownership of any such share or shares: 


Shall be punished by imprisonment in the state penitentiary for not 
more than ten years, or by a fine of not more than five thousand dollars, 
or by both. [L. ’09, p. 1010, § 387. ] 


§ 2640. Insolvent Bank Receiving Deposit. 


Every owner, officer, stockholder, agent or employee of any person, 
firm, corporation or association engaged, wholly or in part, in the busi- 
ness of banking or receiving money or negotiable paper or securities on 
deposit or in trust, who shall accept or receive, with or without interest, 
any deposit, or who shall consent thereto or connive thereat, when he 
knows or has good reason to believe that such person, firm, corporation or 
association is unsafe or insolvent, shall be punished by imprisonment in 
the state penitentiary for not more than ten years, or by a fine of not 
more than ten thousand dollars. [L. ’09, p. 1010, § 388.] 


See infra, § 3379, this and the next two sections made applicable to mutual savings 
banks. 


Cited in 60 Wash. 385; 65 Wash. 252; Validity of statute making it a crime 
82 Wash. 673, 674. to receive deposit in insolvent 
Criminal Responsibility and Admissibil- bank. 20 Ann. Cas, 1323; 22 L. R. 
ity of Evidence: Sce Remington's Digest, A (N. 8.) 266. 
Banks, §9; State v. Oleson, 35 Wash. 
149, 76 Pac. 686; State v. Dix, 33 Wash. Intent as element of offense of re- 
405, 74 Pac. 570; State v. Youngbluth, 6) ceiving deposit in insolvent bank. 
Wash. 383, 111 Pac. 240; State v. Welty, Ann. Cas. 1917B, 1081; 31 L. B, A. 
65 Wash, 244, 118 Pac. 9; State v. Furth, 124, 


82 Wash. 665, 144 Pac. 907. 
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Criminal liability as dependent on Criminal liability of officer of insol- 
officer of bank receiving deposit in vent bank for receiving deposit 
person. Ann. Cas. 1912B, 316; 26 consisting of check on same bank. 
L. B. A. (N. 8.) 1072. Ann. Oas. 1916E, 592. 


8 2641. Corporation Doing Business Without License. 


Every corporation, whether domestic or foreign, and every person 
representing or pretending to represent such corporation as an Officer, 
agent or employee thereof, who shall transact, solicit or advertise for any 
business in this state, before such corporation shall have obtained from 
the officer lawfully authorized to issue the same, a certificate that such 
corporation is authorized to transact business in this state, shall be guilty 
of a gross misdemeanor. [L. ’09, p. 1011, § 389.] 

See note to last section. 


See infra, §-3855, failure to file charter and appointment of agent. 
See infra, § 3861, foreign corporation doing business without registration. 


§ 2642. False Report of Corporation. 


Every director, officer or agent of any corporation or joint stock asso- 
ciation, and every person engaged in organizing or promoting any enter- 
prise, who shall knowingly make or publish or concur in making or pub- 
lishing any written prospectus, report, exhibit or statement of its affairs 
or pecuniary condition, containing any material statement that is false 
or exaggerated, shall be punished by imprisonment in the state peniten- 
tiary for not more than ten years, or by a fine of not more than five 
thousand dollars. [L. ’09, p. 1011,§ 390.) | 


See note to section 2640. 


§ 2643. Warehouseman or Carrier Refusing to Issue Receipt. 


Every person or corporation, and every officer, agent and employee 
thereof, receiving any goods, wares or merchandise, for sale or on com- 
mission, for storage, carriage or forwarding, who, having an opportunity 
to inspect the same, shall fail or refuse to deliver to the owner thereof a 
receipt duly signed, bearing the date of issuance, describing the goods, 
wares or merchandise received and the quantity, quality and condition 
thereof, and specifying the terms and conditions upon which they are re- 
ceived, shall be guilty of a misdemeanor. [L. 09, p. 1011, § 391.] 


See infra, § 11562, issuing unlawfully. 


§ 2644. Fictitious Bill of Lading and Receipt. 

Every person or corporation engaged wholly or in part in the busi- 
ness of a common carrier or warehouseman, and every officer, agent or 
employee thereof, who shall issue any bill of lading, receipt or other 
voucher by which it shall appear that any goods, wares or merchandise 
have been received by such carrier or warehouseman, unless the same 
have been so received and shall be at the time actually under his control, 
or who shall issue any bill of lading, receipt or voucher containing any 
false statement concerning any material matter, shall be guilty of a gross 
misdemeanor. But no person shall be convicted under this section for the 
reason that the contents of any barrel, box, case, cask or other closed 
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vessel or package mentioned in the bill of lading, receipt or voucher did 
not correspond with the description thereof in such instrument, if such 
description corresponds substantially with the mark on the outside of 
such barrel, box, case, cask, vessel or package, unless it appears that the 
defendant knew that such marks were untrue. [L. ’09, p. 1012, § 392.] 


§ 2645. Warehouseman Fraudulently Mixing Goods. 


Every person mentioned in section 2644, who shall fraudulently mix 
or tamper with any goods, wares or merchandise under his control, shall 
be guilty of a gross misdemeanor. [L. ’09, p. 1012, § 393.} 


§ 2646. Duplicate Receipt. 


Every person mentioned in section 2644, who shall issue any second 
or duplicate receipt or voucher of the kind specified in said section, while 
a former receipt or voucher for the goods, wares or merchandise specified 
in such second receipt is outstanding and uncanceled, without writing 
across the face of the same the word ‘‘Duplicate,’’ in a plain and legible 
manner, shall be guilty of a misdemeanor. [L. ’09, p. 1012, § 394. ] 


§ 2647. Bill of Lading or Receipt must be Canceled on Redelivery of 
Property. 

Each person mentioned in section 2644, who shall deliver to another 
any goods, wares or merchandise for which a bill of lading, receipt or 
voucher has been issued, unless such bill of lading, receipt or voucher is 
surrendered and canceled or a lawful and sufficient bond or undertaking 
is given therefor at the time of such delivery, or unless, in case of a par- 
tial delivery, a memorandum thereof is indorsed upon such bill of lading, 
receipt or voucher, shall be guilty of a misdemeanor. [L. 09, p. 1013, 
§ 395.) | 


§ 2648. Regulating Sale of Passage Tickets. 


It shall be the duty of every person or corporation engaged wholly 
or in part in the business of carrying passengers for hire, to provide 
every agent authorized to sell its passage tickets in this state, with a cer- 
tificate of his authority, attested by its seal and the signature of its man- 
ager, secretary or general passenger agent, which shall contain a designa- 
tion of the place of business at which such authority shall be exercised. 

Every person and every corporation or association, and every officer, 
agent or employee thereof who shall sell, exchange or transfer, or have in 
his possession with intent to sell, exchange or transfer, or maintain. con- 
duct or operate any office or place of business for the sale, exchange or 
transfer of any passage ticket or pass or part thereof, or any other evi- 
dence of a right to travel upon any railroad or boat, whether the same be 
owned or operated within or without the limits of this state, in any place 
except his place of business, or within such place of business without hav- 
ing rightfully in his possession and posted in a conspicuous place therein 
the certificate of authority hereinabove provided for, shall be guilty of a 
misdemeanor. [L. ’09, p. 1013, 8 396. | 


See infra, §§ 10497-10501, sale of railroad tickets, 
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§ 2649. Redemption of Unused Passage Ticket. 


Every person or corporation engaged wholly or in part in the busi- 
ness of carrying passengers for hire in this state, and every authorized 
ticket agent thereof, to whom there shall be presented by the holder 
thereof, within one year after its expiration, any passage ticket or part 
thereof, or other evidence of right to travel, wholly or in part upon the 
railroad or boat of such person or corporation, which shall be wholly or 
partially unused, who shall fail to redeem the same within three days 
after presentation, upon the following terms, to wit: 

(1.) When wholly unused, for the price paid therefor; and 
(2.) When partially unused, for the price paid therefor, less the regular 
toll or charge for the passage had; 

Shall be punished by a fine of not more than five hundred dollars, 
and in addition thereto shall forfeit to the holder of such ticket or part 
thereof or other evidence of a right to travel, three times the redeemable 
value thereof. [L. 09, p. 1013, § 397.] 


See infra, $§ 10502, 10503, redemption of unsold railroad tickets. 


§ 2650. Malicious Mischief—Injury to Railway. 

Every person who, in such manner as might, if not discovered, en- 
danger the safety of any engine, motor, car or train, or any person 
thereon, shall in any manner interfere or tamper with or obstruct any 
switch, frog, rail, roadbed, sleeper, viaduct, bridge, trestle, culvert, em- 
bankment, structure or appliance pertaining to or connected with any 
railway, or any train, engine, motor, or car on such railway; and every 
person who shall discharge any firearm or throw any dangerous missile 
at any train, engine, motor or car on any railway, shall be punished by 
imprisonment in the state penitentiary for not more than twenty-five 
years. [L. ’09, p. 1014, § 398.] 


§ 2651. Attempt to Commit Train Robbery. 


Every person who, with intent to commit any robbery, burglary or 
larceny, shall go upon or board any train, motor, car or engine; mask, 
extinguish or alter any light or other signal; exhibit or compel any other 
person to exhibit any false light or signal; or stop any such train, car 
or engine or slacken the speed thereof or compel or attempt to compel 
any other person in charge or contro! thereof to stop such train, car or 
engine or slacken the speed thereof, shall be punished by imprisonment 
in the state penitentiary for not less than five years. [L. 09, p. 1014, 
$ 399.) | 


§ 2652. Endangering Life and Property by Explosives. 


Every person who shall maliciously place any explosive substance or 
material in, upon, under, against or near any building, car, vessel, rail- 
road track or structure, in such manner or under such circumstances as 
to destroy or injure the same if exploded, shall be guilty of a felony, and 
if the circumstances and surroundings are such that the safety of any 
person might be endangered by the explosion thereof, shall be punished 
by imprisonment in the state penitentiary for not more than twenty 
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years; and in every other case by imprisonment in the state penitentiary 
for not more than five years. [L. ’09, p. 1015, § 400.] 

See supra, § 2403, killing by explosives unlawfully kept. 

See supra, § 2004, keeping explosives unlawfully. 

See supra, § 2506, transporting explosives. 


§ 2653. Damaging Building, etc., by Explosion. 

Every person who shall maliciously, by the explosion of gunpowder 
or any other explosive substance or material, destroy or damage any 
building, car, vessel, railroad track or structure, shall be punished as 
follows: 

(1.) If thereby the life or safety of a human being is endangered, by 
imprisonment in the state penitentiary for not more than twenty years. 

(2.) In every other case by imprisonment in the state penitentiary for 
not more than five years. [L. ’09, p. 1015, § 401.] 


§ 2654. False Signals for Vessels, etc. 


Every person who, in such manner as might, if not discovered, en- 
danger a vessel, railway engine, motor, train or car, shall show, mask, 
extinguish, alter or remove any light or signal, or exhibit any false light 
or signal, shall be punished by imprisonment in the state penitentiary 
for not more than ten years. [L. 09, p. 1015, § 402.] 


§ 2655. Injury to United States Light. 


Every person who shall willfully break, injure, deface or destroy any 
lighthouse station, post, platform, step, lamp or other structure pertaining 
to such lighthouse station, or shall extinguish or tamper with any light 
erected by the United States upon or along the navigable waters of this 
state to aid in the navigation thereof, in case no punishment is provided 
therefor by the laws of the United States, shall be punished as follows: 

(1.) Whenever such act may endanger the safety of any vessel navigat- 
ing such waters, or jeopardize the safety of any person or property in or 
upon such vessel, by imprisonment in the state penitentiary for not more 
than ten years. 

(2.) In all other cases by imprisonment in the county jail for not more 
than one year, or by a fine of not more than one thousand dollars, or by 
both. [L. 09, p. 1015, § 403. ] 


§ 2656. Injuring Public Utilities. 


Every person who shall willfully or maliciously remove, damage or 
destroy: 

(1.) A highway or a private way laid out by authority of law, or a 
bridge upon such public or private road, or willfully or maliciously cause 
to be placed thereon any substance or thing dangerous to any person or 
animal traveling thereon or which might injure or puncture the tire of 
any vehicle; or, 

(2.) A pile or other material fixed in the ground and used for securing 
any bank or dam of any river or other water, or any dike, dock, quay, 
jetty or lock; or, 
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(3.) A buoy or beacon lawfully placed in any waters within this state; 
or, 

(4.) A tree, rock, post or other monument erected or marked for the 
purpose of designating a point on the boundary of the state, of a county, 
city, town or of a farm, tract or lot of land, or any mark or inscription 
thereon; or, 

(5.) A mile-board, mile-stone or guide-post erected upon a highway, or 
any inscription thereon; or, 

(6.) A telegraph, telephone or electric transmission line or any part 
thereof, or any appurtenance thereto, or apparatus connected with the 
operation thereof; or, 

(7.) A fence, gate, cattle-guard, bridge, water-tank, mile-post, car, 
engine, motor or other useful strueture on the line of any railway; or, 

(8.) A pipe or main for conducting gas, water or oil, or any works 
erected for the purpose of supplying buildings therewith, or any appur- 
tenance or appendage thereto; or, 

(9.) A sewer or drain, or a pipe or main connected therewith or form- 
ing a part thereof; or, 

(10.) A ditch or flume lawfully erected for carrying water or draining 
land; or, 

(11.) Any engine, hose, hose-cart, truck, ladder, extinguisher or other 
apparatus used by any fire company or fire department, or any rope, wire, 
bell, signal, instrument or apparatus for the communication of alarms of 
fire or police calls; or, | 

(12.) Any public building, or building used for educational, scientific, 
charitable or religious purpose, or any useful or ornamental thing 
therein; or, 

(13.) Any work of literature or art or copy thereof, object of curiosity 
or scientific interest, statue, picture or engraving, displayed, kept or 
erected in any public building, street, park or other publie place or in 
any collection, exhibition, museum, fair, gallery or library, or in any 
building devoted to educational, scientific, charitable or religious pur- 
poses; or, 

(14.) A monument erected in any cemetery, street, park or other public 
place; or, 

(15.) A sign or notice erected or posted by any officer under lawful 
authority, or by the owner or occupant of the premises where posted; or, 

(16.) A legal notice or other legal paper posted in compliance with the 
requirement of any statute of this state, or under the direction or order 
of a court; and, 

Every person— 

(17.) Who shall moor any vessel, scow, barge, raft or boom to any 
bridge or to any buoy or beacon lawfully in any waters within this state; 
or, 

(18.) Who shall intercept, read or in any manner interrupt or delay 
the sending of a message over any telegraph or telephone line; or, 

(19.) Who shall erect or maintain any unlawful structure in any stream 
or river; 

Shall be guilty of a misdemeanor. IL. ’09, p. 1016, § 404.] 
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See infra, 58 8074-8077, injury to publie lands. 
See infra, § 8236, mutilation of library, ete. 


Cited in 76 Wash. 472, 474. kog, 76 Wash. 372, 136 Pac. 694, 50 
Elements of Offense: See Remington’s L. R. A. (N. S.) 1216. 
Digest, Tel. & Tel., §4; State v. Nords- Larceny of gas, electricity or water. 


6 Ann. Cas. 739; L. R. A. 1918C, 580. 


§ 2657. Unlawful Interference With Gas, Electric, Steam or Water Ap- 
pliance. 


Every person who, with intent to injure or defraud, shall— 

(1.) Break or deface the seal of any gas, electric, steam or water meter; 
or, 

( 2.) Obstruct, alter, injure or prevent the action of any meter or other 
instrument used to measure or register the quantity of gas, electricity, 
steam or water supplied to a consumer thereof; or, 

(3.) Make any connections by means of a wire, pipe, conduit or other- 
wise with any wire, main or pipe used for the delivery of gas, electricity, 
steam or water to a consumer thereof, in such manner as to take gas, 
electricity, steam or water from said wire, main or pipe without its pas- 
sage through the meter or other instrument provided for registering the 
amount or quantity consumed; or use any gas, electricity, steam or water 
so obtained; or, 

(4.) Make any connection or reconnection with such wire, main or pipe, 
or turn on or off, or in any manner interfere with any valve, stop-cock or 
other appliances connected therewith; or, 

(5.) Prevent by the erection of any device or construction, or by any 
other means, free access to any meter or other instrument for registering 
or measuring the amount of gas, electricity, steam or water consumed, or 
interfere with, obstruct or prevent,-by any means, the reading or inspec- 
tion of such meter or instrument, by the person, company or corporation 
owning the same; or, 

(6.) Take or use any water from any irrigation flume, ditch or lateral, 
without the consent of the owners thereof, or open, close or interfere with 
any gate connected therewith ; 

Shall be guilty of a misdemeanor. [L. 09, p. 1018, § 405.] 


See, also, “Irrigation.” 


§ 2658. Interfering With Dam, Reservoir, etc. 


Every person who shall willfully or maliciously displace, remove, in- 
jure or destroy any pier, boom, or dam lawfully erected or maintained 
upon, in or across any water in this state, or any dam or reservoir law- 
fully maintained for impounding water; or holst any gate in or about 
such dam or reservoir, shall be guilty of a gross misdemeanor. [L. 09, 
p. 1018, § 406. ] 


§ 2659. Injury to Property. 
Every person who shall willfwlly— 

(1.) Cut down, destroy or injure any wood, timber, grain, grass or crop, 
standing or growing, or which has been cut down and is lying upon the 
lands of another, or of the state; or, 
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(2.) Cut down, girdle or otherwise injure a fruit, shade or ornamental 
tree standing on the land of another or of the state, or in any road or 
street; or, 

(3.) Dig, take or carry away without lawful authority or consent, from 
any lot or land in any city, or town, or from any lands included within 
the limits of a street or avenue in such city or town, any earth, soil or 
stone; or, 

(4.) Enter without the consent of the owner or occupant, any orchard, 
garden or vineyard, with intent to take, injure or destroy anything there 
grown or growing; or, 

(5.) Cut down, destroy or in any way injure any shrub, tree, vine or 
garden produce grown or growing within any such orchard, garden or 
vineyard, or any framework or erection therein; or, 

(6.) Damage or deface any building or part thereof, or throw any 
stone or other missile at any building or part thereof; or, 

(7.) Destroy or damage, with intent to prevent or delay the use thereof, 
any engine, machine, tool or implement intended for use in trade or hus- 
bandry; or, 

(8.) Untie, unfasten or liberate, without authority, the horse or team 
of another; or lead, ride or drive away, without authority, the horse, 
team, automobile or other vehicle of another from the place where left 
by the owner or person in charge thereof; or, 

(9.) Kill, maim or disfigure any animal belonging to another, or expose 
any poisons or noxious substance with intent that it should be taken by 
such animal; or, 

(10.) Take, carry away, interfere with or disturb any oysters or other 
shell-fish of another in any river, bay, or other water of this state, or re- 
move, pull up or destroy any stake or buoy used for designating any 
ovster-bed ; or, 

(11.) Intrude or place any hovel, shanty or building upon or within 
the limits of any lot or piece of land within any city or town, without 
the consent of the owner, or within the boundaries of any street in such 
city or town; or, 

(12.) Kill, wound or trap any animal or bird within the limits of any 
cemetery, park or pleasure ground, or remove therefrom or destroy the 
young of any such animal or the egg of any such bird; or, 

(13.) Injure, destroy or tamper with any rope, line, cable or chain with 
which any vessel, scow, boom, beacon or buoy shall.be anchored or 
moored, or the steering-gear, bell gear, engine, machinery, lights or other 
equipment of any vessel; or, | 

(14.) Place upon or affix to any real property or any rock, tree, wall, 
fence or other structure thereupon, without the consent of the owner 
thereof, any word, character or device designed to advertise any article, 
business, profession, exhibition, matter or event; or, 

(15.) Suffer any animal to go upon the inclosed right of way of any 
railway company, or leave open any gate or bars so that an animal might 
stray upon such right of way; 


Shall be guilty of a misdemeanor. [L. 09, p. 1019, § 407.] 
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See infra, §§ 3190, 3199, 3203, 3206, injury or cruelty to animals. 
See infra, § 3551, mutilation of monuments in cemeteries, 

See infra, §5057, mutilating school property. 

See infra, § 6440, injury to trees in highway. . 

See infra, § 8236, mutilation of library. 


Cited in 88 Wash. 683. 


§ 2660. Tampering With Papers. 

Every person who shall willfully or maliciously destroy, alter, erase, 
obliterate or conceal any letter, telegraph message, book or record of ac- 
count, or any writing or instrument by which any claim, privilege, mght, 
obligation or authority, or any right or title to property, real or personal, 
is, or purports to be, or upon the happening of some future event may be, 
evidenced, created, acknowledged, transferred, increased, diminished, en- 
-cumbered, defeated, discharged or affected, shall be guilty of a gross mis- 
demeanor. [L. 09, p. 1020, § 408.] 


§ 2661. Falsifying Accounts. 


Every person who shall willfully or maliciously make any false entry, 
or fail to make an entry of any material matter, in any book or record 
of account, shall be guilty of a gross misdemeanor. [L. 09, p. 1020, 
$ 409. ] 


§ 2662. Divulging Telegram. 


Every person who shall wrongfully obtain or attempt to obtain, any 
knowledge of a telegraphic message, by connivance with the clerk, 
operator, messenger or other employee of a telegraph company, and every 
clerk, operator, messenger or other employee of such company who shall 
willfully divulge to any but the person for whom it was intended, any 
telegraphic message or dispatch intrusted to him for transmission, or de- 
livery, or the nature or contents thereof, or shall willfully refuse, neglect 
or delay duly to transmit or deliver the same, shall be guilty of a mis- 
demeanor. [L. ’09, p. 1021, § 410.} 


§ 2663. Opening Sealed Letter. 


Every person who shall willfully open or read, or cause to be opened 
or read, any sealed message, letter or telegram intended for another per- 
son, or publish the whole or any portion of such a message, letter or tele- 
gram, knowing it to have been opened or read without authority, shall 
be guilty of a misdemeanor. [L. ’09, p. 1021, § 411.] 


§ 2664. Trespass on Railway Track. 


Every person who, without permission from the person or corporation 
owning or operating the same, shall enter, or take any animal or vehicle 
upon any railway, bridge or trestle, or ride, operate or propel a handcear, 
velocipede, track bicycle or tricycle on or along the track of any railway, 
shall be guilty of a misdemeanor. [L. 09, p. 1021, § 412. ] 


§ 2664-1. Trespass on Double Track. 


It shall be unlawful for any person to go upon or be upon that por- 
tion of any railroad right of way upon which is constructed and operated 
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more than one main line track or upon which is constructed and operated 
an electric interurban line of one or more tracks where the electricity is 
transmitted by a third rail. [L. 13, p. 394, §1.] 


§ 2664-2. Exceptions. 


The foregoing section shall not be construed to include that part of 
any right of way embraced in any highway crossing or any lawful private 
crossing; and shall not be construed to prohibit officers or employees of 
any such railroad or public officers from going or being upon any portion 
of the right of way in the performance of their duties. [L. 13, p. 395, 
§ 2.] 


§ 2664-3. Crossing Warnings. 

The Public Service Commission of Washington shall require any com- 
pany operating such a railroad as is described in section 2664-1, to erect 
and maintain upon such part of its line, at every point where a highway 
crosses such line, a sign or a warning, in form to be prescribed by such 
commission. [L. 13, p. 395, § 3.] 


§ 2664-4. Penalty. 


Any person violating the provisions of section 2664-1, shall be guilty 
of a misdemeanor. [L. 13, p. 395, § 4.] 


§ 2665. Trespass upon Land of Another—Warning. 

Every person who shall go upon the land of another with the intent 
to vex or annoy the owner, or occupant thereof, or to commit any un- 
lawful act, or shall enter upon the inclosed land of another for the pur- 
pose of hunting or fishing without having first obtained the permission of 
the owner or occupant of said land, or shall enter upon any land of an- 
other bounded on one or more sides by water when notices not to tres- 
pass thereon have been posted as often as every seven hundred feet on or 
near the other boundaries thereof for either of said purposes, or shall will- 
fully go or remain upon any land after having been warned by the owner 
or occupant thereof not to trespass thereon, shall be guilty of a mis- 
demeanor. 

An entryman on land under the laws of the United States shall be 
deemed an owner within the meaning.of this section. 

Inclosed land shall for the purpose of.this act mean any land fenced 
either with a lawful fence or with such a fence as is usually used in the 
neighborhood of such land. [L. 13, p. 437,§1; L. 09, p. 1021, § 413.} 

See, also, Game.“ 
Cited in 95 Wash. 411. 


§ 2666. Injury to Baggage. 

Every person employed by any person or corporation engaged wholly 
or in part in the business of carrying passengers or baggage for hire, and 
every express agent, stage driver, drayman, expressman or hackman who 
shall willfully or carelessly break, injure or destroy any trunk, valise, 
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box, package or other baggage, shall be guilty of a misdemeanor. [L. 09, 
p. 1022, 8 414.] 


§ 2667. Injury to Other Property. 


Every person who shall willfully or maliciously destroy or injure anv 
real or personal property of another, for the destruction or injury of 
which no special punishment is otherwise specially prescribed, shall— 

(1.) If the value of the property destroyed, or the diminution in value 
by the injury, shall be less than twenty dollars, be guilty of a mis- 
demeanor. 

(2.) If the value of the property destroyed, or the diminution in value 
by the injury, shall be twenty dollars or more, be guilty of a gross mis- 
demeanor. [L. 09, p. 1022, § 415.] 


CHAPTER X. 
f MISCELLANEOUS CRIMES. 
§ 2668. Drunkenness. 


Every person who shall become intoxicated by voluntarily drinking 
intoxicating liquors, and who, while intoxicated shall loiter about any 
place where intoxicating liquors are sold or kept for sale, or create any 
disturbance or use any profane or indecent language in any publie place, 
street or meeting, or commit any assault or breach of the peace, shall be 
guilty of a misdemeanor. [L. 09, p. 1022, § 416.] 


§ 2669. Common Drunkard. 


Every person who shall be three times convicted of a violation of 
section 2668, or of any municipal ordinance defining and punishing 
drunkenness or any crime of which drunkenness shall be an element, or 
who shall squander his property in drink, or who, as a result of the use 
of intoxicating liquors shall abuse or fail properly to support or care for 
his wife or any minor child lawfully in his custody, shall be a common 
drunkard, and shall be adjudged so to be by any magistrate before whom 
he may be brought on a charge of committing any crime of which 
drunkenness is an element, in addition to any other punishment inflicted 
therefor. [L. ’09, p. 1023, § 417. 


§ 2670. Opium Joints. : | 

Every person who shall open, conduct or maintain, as owner or em- 
ployee, any place where opium, morphine, alkaloid cocaine or alpha or 
beta eucaine or any derivative, mixture or preparation of any of them, 
shall be in any manner used by persons resorting thereto for the purpose; 
and every person who shall visit or resort to such place for the purpose 
of using in any manner any of said drugs, shall be guilty of a gross mis- 
demeanor. [L. 09, p. 1023, § 418. ] 


§ 2671. Solemnizing Unlawful Marriage. 


Every person who shall solemnize a marriage when either party 
thereto is known to him to be under the age of legal consent, or to be an 
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idiot, insane person, habitual criminal or common drunkard, or a mar- 
riage to which, within his knowledge, any legal impediment exists, shall 
be guilty of a gross misdemeanor. [L. 09, p. 1023, § 419.] 

See infra, §§ 8140, 8454, prohibited solemnization of marriage. 


§ 2672. Obstructing Public Officer. 


Every person who, after due notice, shall refuse or neglect to make 
or furnish any statement, report or information lawfully required of him 
by any public officer, or who, in such statement, report or information 
shall make any willfully untrue, misleading or exaggerated statement, or 
who shall willfully hinder, delay or obstruct any public officer in the dis- 
charge of his official powers or duties, shall be guilty of a misdemeanor. 
[L. 09, p. 1023, § 420. } 


See supra, § 2367, resisting officer. 


§ 2673. Acting Without Lawful Authority. 

Every person who shall in any case not otherwise specially provided 
for, do any act, for the doing of which a license or other authority is re- 
quired by law, without having such license or other authority as required 
by law, shall be guilty of a misdemeanor. [L. ’09, p. 1024, § 421.] 


Cited in 62 Wash. 246. 


§ 2674. Collecting for Benefit Without Authority. 


Every person who shall sell a ticket to any ball, benefit or entertain- 
ment, or ask or receive any subscription or promise thereof, for the benefit 
or pretended benefit of any person, association or order, without being 
duly authorized thereto by the person, association or order for whose 
benefit or pretended benefit the same is done, shall be guilty of a mis- 
demeanor. [L. ’09, p. 1024, § 422. ] 


§ 2675-1. Uniform Flag Law—Definition of Flag, etc. 


The words flag, standard, color, ensign or shield, as used in this act, 
shall include any flag, standard, color, ensign or shield, or copy, picture 
or representation thereof, made of any substance or represented or pro- 
duced thereon, and of any size, evidently purporting to be such flag, 
standard, color, ensign or shield of the United States or of this state, or 
a copy, picture or representation thereof. [L. 19, p. 259, §1.] 

“Act” refers to this and the next six sections. 


Validity of statute prohibiting use purposes. 4 Ann. Cas. 270; 10 Ann. 
of flag or other government symbol Cas, 528; 7 L. R. A. (N. &) 1079. 
for advertising or other commercial 


§ 2675-2. Advertising Use of Flag. 
No person shall, in any manner, for exhibition or display: 

(a) Plade or cause to be placed any word, figure, mark, picture, design, 
drawing or advertisement of any nature upon any flag, standard, color, 
ensign or shield of the United States or of this state, or authorized by 
any law of the United States or of this state; or 
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(b) Expose to public view any such flag, standard, color, ensign or 
shield upon which shall have been printed, painted or otherwise pro- 
duced, or to which shall have been attached, appended, affixed or annexed 
any such word, figure, mark, picture, design, drawing or advertisement ; 
or 

(c) Expose to public view for sale, manufacture, or otherwise, or to 
sell, give, or have in possession for sale, for gift or for use for any pur- 
pose, any substance, being an article of merchandise, or receptacle, or 
thing for holding or carrying merchandise, upon or to which shall have 
been produced or attached any such flag, standard, color, ensign or shield, 
in order to advertise, call attention to, decorate, mark or distinguish such 
article or substance. [L. 19, p. 260, § 2.] 


 § 2675-3. Desecration of Flag. 


No person shall publicly mutilate, deface, defile, defy, trample upon 
or by word or act cast contempt upon any such flag, standard, color, en- 
sign or shield. [L. 19, p. 260, § 3. 


§ 2675-4. Application of Act. 


This statute shall not apply to any act permitted by the statutes of 
the United States or of this state, or by the United States Army and 
Navy regulations, nor shall it apply to any printed or written document 
or production, stationery, ornament, picture or jewelry whereon shall be 
depicted said flag, standard, color, ensign or shield with no design or 
words thereon and disconnected with any advertisement. [L. 19, p. 260, 


§ 4. ] 


§ 2675-5. Penalty. 


Any violation of this act shall be a gross misdemeanor. [L. 19, 
p. 261, § 5.} 


§ 2675-6. Construction of Act. 
This act shall be so construed as to effectuate its general purpose and 


to make uniform the laws of the states which enact it. [L. 19, p. 261, 
8 7.] 


§ 2675-7. Citation of Act. 
This act may be cited as the Uniform Flag Law. [L. 19, p. 261, § 8.] 


“Act” refers to the six preceding sections. 


§ 2676. Bribery of Labor Representative. 


Every person who shall give, offer or promise, directly or indirectly, 
any compensation, gratuity or reward to any duly constituted representa- 
tive of a labor organization, with intent to influence him in respect to any 
of his acts, decisions or other duties as such representative, or to induce 
him to prevent or cause a strike by the employees of any person or cor- 
poration, shall be guilty of a gross misdemeanor. [L. ’09, p. 1024, § 424.] 
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§ 2677. Labor Representative Receiving Bribe. 


Every person who, being the duly constituted representative of a 
labor organization, shall ask or receive, directly or indirectly, any com- 
pensation, gratuity or reward, or any promise thereof, upon any agree- 
ment or understanding that any of his acts, decisions or other duties as 
such representative, or any act to prevent or cause a strike of the em- 
ployees of any person or corporation shall be influenced thereby, shall be 
guilty of a gross misdemeanor. [L. 09, p. 1025, § 425.] 


§ 2678. Corrupt Influencing of Agent. 


Every person who shall give, offer or promise, directly or indirectly, 
any compensation, gratuity or reward to any agent, employee or servant 
of any person or corporation, with intent to influence his action in rela- 
tion to his principal’s, employer’s or master’s business, shall be guilty 
of a gross misdemeanor. [L. 09, p. 1025, § 426.] 


Cited in 83 Wash. 103, 104. 


§ 2679. Grafting by Employee. 

Every agent, employee or servant of any person or corporation who 
shall ask or receive, directly or indirectly, any compensation, gratuity or 
reward, or any promise thereof, upon any agreement or understanding 
that he shall act in any particular manner in connection with his prin- 
cipal’s, employer’s or master’s business; or who, being authorized to pur- 
chase or contract for materials, supplies or other articles or to employ 
servants or labor for his principal, employer or master, shall ask or re- 
ceive, directly or indirectly, for himself or another, a commission, dis- 
count, bonus or promise thereof from any person with whom he may deal 
in relation to such matters, shall be guilty of a gross misdemeanor. [L. 
'09, p. 1025, § 427.] 


§ 2680. Use of the Words Sterling Silver, etc. 


Every person who shall make, sell or offer to sell or dispose of, or 
have in his possession with intent to sell or dispose of any metal article 
marked, stamped or branded with the words sterling, ‘‘sterling silver,“ 
or solid silver,“ unless nine hundred twenty-five one-thousandths of the 
component parts of the metal of which such article and all parts thereof is 
manufactured is pure silver, shall be guilty of a gross misdemeanor. [L. 
09, p. 1025, § 428.] 


§ 2681. Use of Words ‘‘Coin Silver,’’ etc. 


Every person who shall make, sell or offer to sell or dispose of. or 
have in his possession with intent to dispose of any metal article marked, 
stamped or branded with the words coin, or coin silver, unless nine 
hundred one-thousandths of the component parts of the metal of which 
such article and all parts thereof is manufactured, is pure silver, shall be 
guilty of a gross misdemeanor. IL. 09, p. 1026, § 429.] 
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§ 2682. Use of the Word Sterling, on Mounting. 


Every person who shall make, sell, offer to sell or dispose of, or have 
in his possession with intent to sell or dispose of, any article comprised of 
leather, shell, ivory, celluloid, pearl, glass, porcelain, pottery, steel or 
wood, to which is applied or attached a metal mounting marked, stamped 
or branded with the words ‘‘sterling,’’ or ‘‘sterling silver,“ unless nine 
hundred twenty-five one-thousandths of an component parts of the metal 
of which such metal mounting is manufactured is pure silver, shall be 
guilty of a gross misdemeanor. [L. ’09, p. 1026, § 430. ] 


§ 2683. Use of the Words ‘‘Coin Silver,’’ on Mounting. 


Every person who shall make, sell, offer to sell or dispose of, or have 
in his possession with intent to-sell or dispose of, any article comprised 
of leather, shell, ivory, celluloid, pearl, glass, porcelain, pottery, steel or 
wood, to which is applied or attached a metal mounting marked, stamped 
or branded with the words ‘‘coin’’ or coin silver,’’ unless nine hundred 
one-thousandths of the component parts of the metal of which such metal 
mounting is manufactured is pure silver, shall be guilty of a gross mis- 
demeanor. [L. 09, p. 1026, § 431.} 


§ 2684. Unlawfully Marking Article ‘‘Made of Gold.” 


Every person who shall make, sell, offer to sell or dispose of, or have 
in his possession with intent to sell or dispose of, any article constructed 
wholly or in part of gold, or of an alloy of gold, and marked, stamped 
or branded in such manner as to indicate that the gold or alloy of gold in 
such article is of a greater degree or carat of fineness, by more than one 
carat, than the actual carat, or fineness of such gold or alloy of gold, 
shall be guilty of a gross misdemeanor. [L. 09, 1026, S 432.] 


§ 2685. ‘‘Marked, Stamped or Branded,’’ Defined. 


An article shall be deemed to be ‘‘marked, stamped or branded’’ 
whenever such article, or any box, package, cover or wrapper in which 
the same is inclosed, encased or prepared for sale or delivery, or any card, 
label or placard with which the same may be exhibited or displayed, is 
so marked, stamped or branded. [L. ’09, p. 1027, § 433.] 


§ 2686. Protecting Civil Public Rights. 

Every person who shall deny to any other person because of race, 
creed or color, the full enjoyment of any of the accommodations, ad- 
vantages, facilities or privileges of any place of public resort, spend. 
tion, assemblage or amusement, shall be guilty of a misdemeanor. [L. 09, 
p. 1027, 8 434.) 


Statutes securing equal rights in What are places of public accom- 


places of public accommodation. 9 Civil Rights Aca 9 L. R 1 
860; Ann. Cas. 1915B, 872. L. B. A. 1918F, 829. 
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§ 2687. Master of Vessel Bringing a Foreign Convict. 


Every person who, being the master or commander of any vessel or 
boat arriving from a foreign country, shall knowingly bring into this 
state a person who has been or is a foreign convict of any offense, which, 
if committed in this state would be punishable under the laws thereof, 
shall be guilty of a misdemeanor. [L. ’09, p. 1027, § 435.] 


§ 2688. Vagrancy. 

Every— 

(1.) Person who asks or receives any compensation, gratuity or reward 
for practicing fortune-telling, palmistry or clairvoyance; or, 

(2.) Person who keeps a place where lost or stolen property is con- 
cealed; or, 

(3.) Person practicing or soliciting prostitution or keeping a house of 
prostitution; or, 

(4.) Common drunkards found in any place where intoxicating liquors 
are sold or kept for sale, or in an intoxicated condition; or, 

(5.) Common gambler found in any place where gambling is conducted 
or where gambling paraphernalia or devices are kept; or, 

(6.) Healthy person who solicits alms; or, 

(7.) Lewd, disorderly or dissolute person; or, 

(8.) Person who wanders about the streets at late or unusual hours of 
the night without any visible or lawful business; or, 

(9.) Person who lodges in any barn, shed, shop, outhouse, vessel, car, 
saloon or other place not kept for lodging purposes, without the permis- 
sion of the owner or person entitled to the possession thereof; or, 

(10.) Person who lives or works in a house of prostitution or solicits for 
any prostitute or house of prostitution; or, 

(11.) Person who solicits business for an attorney around any court, 
jail, morgue or hospital, or elsewhere; or, 

(12.) Habitual user of opium, morphine, alkaloid cocaine or alpha or 
beta eucaine, or any derivation, mixture or preparation of any of them; 
or, 

(13.) Person having no visible means of support, who does not seek 
employment, nor work when employment is offered to him; or, 

(14.) Person who by his own confession thereto or prior conviction 
thereof is known to have been guilty of larceny, burglary, robbery or 
any crime of which fraud or intent to defraud is an element, who shall 
be fourd in any drinking saloon or cellar, or any publie dance-hall or 
music-hall where intoxicating liquors are sold, or be found intoxicated, 
or who, except upon lawful business, shall go about any dark street or 
alley or any residence section of any city or town in the night-time, or 
loiter about any steamboat landing, passenger depot, banking institution 
or crowded street, shop or thoroughfare, or any public meeting or gather- 
ing, or place where people gather in crowds— 

Is a vagrant, and shall be punished by imprisonment in the county 
jail for not more than six months, or by a fine of not more than five hun- 
dred dollars. [L. 709, p. 1027, § 436. | 

See supra, $ 1967, vagrancy defined. 
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Cited in 69 Wash. 568. Cas. 1914A, 900; 43 L. R. A. (N. 
Nature and Elements of Offenses: Sco 8.) 204. 
Remington’s Digest, Vagraney, §1; State What amounts to vagrancy. 14 A. 
v. Neitzel, 69 Wash. 567, 125 Pac. 939, L. R. 1482. 
Ann. Cas. 1914A, 899, 43 L. R. A. (N. S.) Constitutionality of statute requir- 
203. , ing persons, regardless of financial 
Constitutionality of vagrancy stat- condition, to engago in some busi- 
utes. 21 Ann. Oas, 478. ness, profession, occupation or em- 
Fortune-telling as vagraney. Ann. ployment. 9 A. L. B. 1366. 


§ 2688-1. False Representation of Physical Defects. 


It shall be unlawful for any person to falsely represent himself or 
herself as blind, deaf, dumb, crippled or otherwise physically defective 
for the purpose of obtaining money or other thing of value or making 
sales of any character of personal property and any person so falsely 
representing himself or herself as blind, deaf, dumb, crippled or otherwise 
physically defective and securing aid or assistance on account of such 
representations shall be deemed guilty of a misdemeanor. IL. 15, p. 236, 


91. 


§ 2689. Admitting Convict to Saloon, and Selling Liquor to Drunkard. 


Every person, being the owner or manager of, or an employee in any 
drinking-saloon, drinking cellar or public dance-hall or music-hall where 
intoxicating liquors are sold or kept for sale, who shall knowingly permit 
to enter such saloon, cellar or hall, or give employment to, or sell or give 
any intoxicating liquor to, [any female person], any person previously 
convicted, whether in this state or elsewhere, of a crime of which fraud 
or the intent to defraud is an element, or of petit larceny, or of any 
crime which under the laws of this state would amount to a felony, or 
who shall sell or give any intoxicating liquor to any person [known or] 
adjudged to be a common drunkard, or to any person in an intoxicated 
condition, shall be guilty of a misdemeanor. [L. ’09, p. 1029, § 437; L. 
09, Ex. Sess., p. 67, § 2.] | 


This section was amended by Laws 1909, Ex. Sess., p. 67, §2, but a doubt exists 
as to the sufficiency of the title. The amendmene of this section omitted the words 
‘any female person” and added the words “known or,” in brackets. 


§ 2690. Performing or Selling Undedicated Play. 


Every person who, without the consent of the owner thereof, shall 
cause to be publicly performed any dramatic composition, or dramatie 
musical composition commonly called an opera, or any substantial part 
thereof, which has been copyrighted under the laws of the United States, 
or shall knowingly participate in the performance or representation of 
any substantial part thereof, or knowingly sell a substantial copy of anv 
substantial part thereof, shall be guilty of a misdemeanor. [L. 09, 
p. 1029, § 438. ] 


§ 2693. Prohibiting Drinking in Public Conveyances. 

Every person who shall drink any intoxicating liquor in any public 
conveyance, except in a compartment or place where sold or served 
under the authority of a license lawfully issued, shall be guilty of a mis- 
demeanor. [L. 09, p. 1029, 8 441.] 
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§ 2694. Common Carrier not to Permit Drinking in Public Conveyance. 


Every person engaged wholly or in part in the business of carrying 
passengers for hire, and every agent, servant, or employee of such person, 
who shall knowingly permit any person to drink any intoxicating liquor 
in any public conveyance, except in the compartment where such liquor 
is sold or served under the authority of a license lawfully issued, shall 
be guilty of a misdemeanor. [L. ’09, p. 1030, § 442. ] 


§ 2695. Selling Liquors not Aged. 


Every person who, as principal, agent or otherwise, shall sell or offer 
for sale any spirituous or distilled intoxicating liquor known as whisky 
(except Scotch or Irish whiskey), any part of which has not been aged for 
a period of four years in wooden barrels or casks, or who shall, as prin- 
cipal, agent or otherwise, sell or offer for sale any malt liquor that has 
not been aged for a period of more than sixty (60) days, or which con- 
tains more than eight (8) % alcohol by weight shall be guilty of a gross 
misdemeanor. [L. ’09, p. 1030, § 443. ] 


§ 2696. Mixing, Distilling, Selling, etc., Low Wines or Spirits. 


Every person who, by mixing, compounding or distilling low wines 
or ardent spirits, or who, by adding thereto any flavoring or other sub- 
stance, shall produce, or who shall sell or offer for sale or have in his 
possession with intent to sell, any liquor known as whiskey, gin or brandy 
so produced, shall be guilty of a gross misdemeanor. [L. 09, p. 1030, 
§ 444. } 


§ 2696-1. Improper Conduct by Judges. 


It shall be a misdemeanor for any judge or justice of any court not 
of record, during the hearing of any cause or proceeding therein, to ad- 
dress any person in his presence in unfit, unseemly or improper language. 
[L. 11, p. 521, §1.] 


§ 2696-2. Fraudulent Use of Name of Secret Societies. 


Any person, firm, association, society, order or organization or any 
officer, agent, representative or employee thereof, or person acting or pre- 
tending to act on behalf thereof who in a newspaper or other publication 
published in this state, or in any letter, writing, circular, paper, pamphlet 
or other writing or printed notice, matter or device without authority of 
the grand lodge hereinafter mentioned, fraudulently uses, or in any man- 
ner directly or indirectly aids in the use of the name or title of any 
secret fraternal association, society, order or organization which has had 
a grand lodge in this state for five (5) years, or any secret fraternal 
association, society, order or organization having as a necessary qualifica- 
tion to membership, membership in a secret fraternal society, order or 
organization under the Jurisdiction of said grand lodge, or any imitation 
of such name or title or any name or title so nearly resembling it as to be 
calculated to deceive, or without such authority publishes, sells, lends, 
gives away, circulates or distributes any letter, writing, circular, paper, 
pamphlet or other written or printed notice, matter or device, or by word 
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of mouth, directly or indirectly advertising for or soliciting members or 
applications for membership in such secret fraternal association, society, 
order or organization using or designated or claimed to be known by such 
title or imitation or resemblance thereof or who offers to sell or to confer 
or to communicate or to give information directly or indirectly where, 
how, of whom, or by what means alleged or pretended secret work or any 
alleged or pretended secrets of such secret fraternal association, society, 
order or organization or of any alleged or pretended association, society, 
order or organization designated or claimed to be known by such title or 
Imitation or resemblance thereof can or may be obtained, conferred or 
communicated, or any person who falsely represents himself to be a mem- 
ber of any such secret fraternal association, society. order or organization 
or any person who upon false representations as to membership therein 
seeks or obtains admission into any such secret fraternal association, 
society, order or organization shall be guilty of a gross misdemeanor. 
[L. 11, p. 155, § 1.] 


CHAPTER XI. | 
CRIMES UNDER ACTS NOT REPEALED BY THE PENAL CODE OF 1909. 


§ 2697. Selling Cigarettes Containing Injurious Drug—Penalty. 


Any person [selling or giving away cigarettes without a license, or! 
selling or giving away any cigarette or cigarettes containing any in- 
jurious drug, narcotic or other deleterious matter, is guilty of a mis- 
demeanor, and shall on conviction thereof be subject to a fine of fifty 
dollars for each offense, or be imprisoned for sixty days in a common 
jail or penitentiary, and any person [having a license, or any person not 
licensed,] who sells or gives away any cigarette or cigarettes, of any and 
every kind whatsoever, to a minor under the age of eighteen years, shall 
be subjected to the same penalty as herein provided. [L. 95, p. 126, § 5.] 


Superseded as to words in brackets by § 2968, Rem. & Bal. Code. 


§ 2698. Sale of Any Cigarettes Except in Original Package. 


Any person selling cigarettes of any and every kind whatsoever, ex- 
cept in an original and full package, is guilty of a misdemeanor, and shall 
on conviction thereof be subject to the same penalty as in the section last 
above provided. [L. 95, p. 126, § 6.] 


§ 2699. Sale to Minors—Civil Liability to Parents of Minor. 


In addition to the penalty above provided for, the sale or giving 
away of cigarettes to a minor under the age of eighteen years, the parent 
or guardian of such minor or any individual or association suing in be- 
half or for the benefit of such minor, may prosecute, in a civil action, 
any person so violating this chapter, for the penalty of two hundred and 
fifty dollars and the costs of the action, one-half of which amount shall 
be paid to any person as his moiety share who furnished the information 
upon which the action is brought and penalty recovered. [L. 95, p. 126, 


87. 
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§ 2700. Same—Wrappers or Substitutes—Persuading Minor to Smoke. 


It shall hereafter be unlawful in the state of Washington for any 
corporation, company, firm or person to sell, barter, furnish or give away, 
directly or indirectly, to any minor under eighteen years of age any 
cigarette, cigarette wrappers or any substitute for either; or to procure 
for, or to persuade, advise, counsel or compel any minor under said age 
to smoke cigarettes or for any minor under said age to smoke any cigar- 
ette. [L. 01, p. 261, §1.] 


§ 2701. Same—Penalty—Duty of Prosecutors. 


Any such corporation, company, firm or person, violating any of the 
provisions of the preceding section shall, for the first offense, upon con- 
viction thereof, be fined in any sum not more than fifty dollars, nor less 
than ten dollars; and for a second and any subsequent offense, such cor- 
poration, company, firm or person shall, upon conviction thereof, be fined 
in any sum not more than five hundred dollars nor less than ten dollars, 
and to which may be added imprisonment in the county jail for any 
period not exceeding sixty days. It is hereby made the special duty of 
prosecuting attorneys to enforce the provisions of this act, and he may 
summon any minor under eighteen years of age who may have or have 
had in his possession any cigarettes, and compel him to testify before the 
mayor of a city or a justice of the peace as to where and of whom he ob- 
tained such cigarettes. [L. 01, p. 262, § 2.] 


§ 2702. Counterfeiting Uncoined Gold, etc. 


Any person who shall counterfeit any kind or species of gold-dust, 
gold bullion or bars, lumps, pieces or nuggets of gold, or any description 
whatsoever of uncoined gold, currently passing in this state, or shall alter 
or put off any kind of uncoined gold mentioned in this section, for the 
purpose of defrauding any person or persons, body, politic or corporate, 
or shall make any instrument for counterfeiting any kind [of] uncoined 
gold as aforesaid, knowing the purpose for which such instrument was 
made, or shall knowingly have in his possession and secretly keep any 
instrument for the purpose of counterfeiting any kind of uncoined gold 
as aforesaid, every such person so offending, or any person or persons 
aiding or abetting in or about said offense or offenses shall be deemed 
guilty of counterfeiting, and upon conviction thereof shall be punished by 
imprisonment in the penitentiary for a term not less than one year nor 
more than fourteen years. [L. 62 p. 15, 8 7; Cd. 81, 8 857; 2 H. P. C., 
§ 66.) 


§ 2703. Robbing Sluice-boxes, etc. 


Any person who shall break or rob in any manner, or who shall at- 
tempt to break or rob, any flume, rocker, quartz-mill, quartz vein or lode, 
bedrock sluice, sluice-box, or mining claim not his own, or who shall tres- 
pass upon such mining claim with the intent to commit a felony, shall, 
upon conviction thereof, be punished by imprisonment in the penitentiary 
of this state not less than one nor more than five years, or by fine not less 
than one hundred dollars nor more than one thousand dollars, or by both 
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such imprisonment and fine as the court or judge thereof may direct. 
[L. 90, p. 126,§ 6; 2 H. P. C., 8 79.] | 


§ 2704. Malicious Disturbance of or Injury to Settlers on Unsurveyed 
Lands. 

Any person or persons who shall willfully and maliciously disturb, 
or in anywise injure or destroy, the dwelling-house or other building, or 
any fence inclosing or being on the claim, of any settler upon the un- 
surveyed public lands in this state, shall be deemed guilty of a mis- 
demeanor, and, upon conviction thereof, shall be fined not less than fifty 
nor more than one hundred dollars for each and every offense, to which 
may be added imprisonment in the county jail not exceeding ninety days. 
[Cf. L. 83, p. 71,§ 2; L. 91, p. 124, § 17; 2 H. P. C., § 89.] 


Superseded in part by the next section. 


§ 2705. Injury to Buildings or Contents. 

If any person shall maliciously or wantonly destroy or deface any 
cabin or other building or place of shelter or any of the contents of such 
cabin, building or shelter constructed by any person or persons or society 
of persons upon any public land of the state of Washington, or of the 
United States within the state of Washington, or upon any land not 
owned by such person so destroying or defacing the same, he shall be 
deemed guilty of a misdemeanor: Provided, that the provisions of this 
act shall not apply to bona fide settlers on government lands. IL. 99, 
p. 186, §1.] 

“Act” in this section refers to 33 2705-2707. 


§2706. Destruction of Monuments, Records, eto. 


If any person shall maliciously or wantonly remove, destroy or carry 
away any record or record book or document of any kind or any box or 
other receptacle for containing the same or any instrument or device for 
scientific purposes established or placed upon any mountain peak or sum- 
mit or at any other place of resort, or upon any land belonging to this 
state or to the United States, or in or upon any body or stream of water 
within this state, such person shall be deemed guilty of a misdemeanor. 
[L. ’99, p. 186, § 2.] 


§ 2707. Penalty. 


Every person convicted of a violation of any of the provisions of this 
act shall be punished by a fine of not less than ten dollars nor more than 
one hundred dollars or by imprisonment in the county jail not less than 
ten days nor more than six months or by both such fine and imprison- 
ment. Any person acting as informer, in case of conviction, under this 
act, shall be entitled to one-half of the fine imposed. [L. 99, p. 186, § 3.] 


“Act”? in this section refers to 33 2705-2707. 


§ 2708. Posting Advertisements on Public Property. 

Every person who willfully commits any trespass by either putting 
up, affixing, fastening, printing, or painting upon any property belonging 
to the state, or to any county, city, town, or village, or dedicated to the 
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public, or upon any property of any person or corporation without license 
from the owner, any notice, advertisement, or designation of, or any name 
for any commodity, whether for sale or otherwise, or any picture, sign, 
or device intended to call attention thereto, shall be guilty of a mis- 
demeanor, and upon conviction thereof shall be punished by a fine of not 
more than fifty dollars, or by imprisonment in the county jail not more 
than twenty days, or by both such fine and imprisonment: Provided, that 
nothing contained in this section shall be construed to prohibit the post- 
ing of legal notices. [L. 86, p. 78,§1, subd. 5; 2 H. P. C., § 90. 


§ 2709. To Prevent Removal of Mortgaged Property. 


That when any real estate in this state is subject to, or is security 
for, any mortgage, mortgages, hen or liens, other than general liens aris- 
ing under personal judgments, it shall be unlawful for any person who 
is the owner, mortgagor, lessee, or occupant of such real estate to destroy 
or remove or to cause to be destroyed or removed from said real estate 
any fixtures, buildings, or permanent improvements, not including crops 
growing thereon, without having first obtained from the owners or hold- 
ers of each and all of such mortgages or other liens his or their written 
consent for such removal or destruction. Any person willfully violating 
the provisions of this section shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by imprisonment in the county jail 
for a period not to exceed six months, or by a fine of not more than five 
hundred dollars, or by both such fine and imprisonment. [L. ’99, p. 122, 
88 1, 2.] 


See supra, § 2603, the sale of mortgeged personal property. 
See supra, § 2629, and infra, § 3789, removal of mortgaged personalty. 


§ 2711. False Pretenses, etc., in Selling Mines. 

Any person who shall, with intent to cheat, wrong, or defraud, place 
in or upon any mine or mineral claim any ores or specimens of ores not 
extracted therefrom, or exhibit any ore, or certificate of assay of ore, not 
extracted therefrom, for the purpose of selling any mine or mining claim, 
or any interest therein, or who shall obtain any money or property by any 
such false pretenses or artifices, shall be deemed guilty of a felony. IL. 
90, p. 99, §S 1; 2 H. P. C., § 238. ] 


§ 2712. Altering Sample or Certificate of Assay. 


Any person who shall interfere with, or in any manner change 
samples of ores or bullion produced for sampling, or change or alter 
samples or packages of ores or bullion which have been purchased for 
assaying, or who shall change or alter any certificate of sampling or 
assaying, with intent to cheat, wrong, or defraud, shall be deemed guilty 
of a felony. [L. 90, p. 99,§2; 2 H. P. C., § 239.] 


§ 2713. Making False Sample or Assay of Ore. 


Any person who shall, with intent to cheat, wrong, or defraud, make 
or publish a false sample of ore or bullion, or who shall make or publish 
or cause to be published a false assay of ore or bullion, shall be deemed 


guilty of a felony. [L. 90, p. 99,§3; 2 H. P. C., S 240.] 
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§ 2714. Penalty for Violation of Last Three Sections. 


Any person violating any of the provisions of the last three preced- 
ing sections shall be deemed guilty of a felony, and upon conviction 
thereof shall be fined in any sum not less than fifty nor more than 
one thousand dollars, or by imprisonment in the penitentiary for not less 
than one year nor more than five years, or by both such fine and im- 
prisonment. [L. 90, p. 99, 84; 2 H. P. C., S 241.] 


§ 2715. Extortion by Ferryman, Toll-gate Keeper, etc. 


If any ferryman, ferry owner, ferry-keeper, or keeper of a toll bridge 
or toll gate, himself, or by any person in his employment, shall demand 
or receive any greater fees on account of ferriage or toll than is or may 
be fixed by law, or by the proper board doing county busincss, as thie 
rates of ferriage or toll to be received by such person, upon conviction 
thereof he shall be fined in any sum not exceeding one hundred dollars, 
or be imprisoned in the county jail not exceeding one month. IL. 54, 
p. 95,§ 108; Cd. ’81,§ 923; 2 H. P. C., § 156.) 


See infra, § 5472, order of carriage by ferryman, penalty. 


§ 2714. Mutilation of Sign-boards, Mile-posts, etc. 

Any person or persons who shall deface, mutilate, tear down, or de- 
stroy any sign-board or post, or any mile-board or post, erected or set up 
by the authorities of any city, town or county, shall be guilty of a mis- 
demeanor, and upon conviction shall be punished by a fine in any sum less 
than twenty dollars, or by imprisonment in the county jail not exceeding 
twenty days, or both. [L. 01, p. 25, §1.] 


§ 2717. Protection to Mile-boards Used for Advertising. 


Any person, firm, company or corporation desiring to erect or set up 
sign-boards or posts, or mile-boards or posts, as-a means of advertising, 
and desiring to have the protection of the provisions of the foregoing sec- 
tions in so doing, shall satisfy the proper officers of the city, town or 
county that said boards or posts will be set up at correct distances and at 
proper points and in all other respects be serviceable to the public as 
sign-boards or posts, or as mile-boards or posts; whereupon said person. 
firm, company or corporation shall be permitted to place on said boards 
or posts the words by authority, and the authorities granting such per- 
mission shall make a record of such action in the records of their pro- 
ceedings; and any sign-board or post, or any mile-board or post, set up 
by such permission, and having on its face in clear, bold letters the words 
“by authority,” shall have the same protection on [as] such boards or 
posts set up by the authorities of any city, town or county, and any per- 
son or persons who shall deface, mutilate, tear down or destroy any such 
board or post so set up, shall be guilty of a misdemeanor, and upon con- 
viction shall be punished by a fine in any sum less than twenty dollars, 
or by imprisonment in the county jail not exceeding twenty days, or 
both. [L. ’01, p. 25, § 2.] 
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§ 2718. Fast Driving Over Bridge. 


Any person or persons riding or driving faster than a walk over any 
bridge located on any county or state road, composed of one or more 
spans, upon conviction thereof shall be fined in any sum not to exceed ten 
dollars nor less than five dollars, to be collected by any court having com- 
petent jurisdiction thereof, and all moneys so collected shall be paid into 
the county treasury and become a part of the school fund: Provided, that 
this section shall apply only to bridges over thirty feet in length. [L. 79, 
p. 148,§1; Cd. °81,§ 931, 2 H. P. C., § 165.] 


§ 2719. Unlawful Use of Traction Engine on Highways. 

Whenever any person in charge of and running any traction engine 
propelled by steam upon any county road or public highway, except in 
towns, cities, or villages, shall meet or come in close proximity to any 
person driving a team of horses, it shall be the duty of the person in 
charge of such engine to come to a full stop, and remain standing until 
the team has passed. Any person violating the provisions of this section 
shall be deemed guilty of a misdemeanor, and on conviction shall be fined 
not less than ten nor more than fifty dollars. [L. 90, p. 523, 88 1, 2; 2 
H. P. C., § 233. ] 


§ 2720. Throwing Glass or Tacks in Highway—Penalty. 

Any person or persons, corporation or corporations who shall throw, 
place, or deposit, in any road, street, alley, or highway, in the state of 
Washington, any bottle, bottles, glass, glassware, tacks, or nails, shall be 
guilty of a misdemeanor, and on conviction thereof, shall be fined not less 
than twenty-five dollars nor more than fifty dollars, together with the 
costs and disbursements of the prosecution, and shall be committed to 
the county jail until such fine and costs are paid. [L. 09, p. 56,§1.] 


§ 2721. Race-track Gambling a Felony—Penalty. 


Any person who receives, records or registers bets, stakes or wagers, 
or who sells pools, or makes a book or books, upon any horserace, or upon 
the result of any trial or contest of speed or power of endurance of any 
animal, whether such race, trial or contest takes place within or with- 
out this state; or any person who receives, registers, records, forwards 
or transmits, or purports or pretends to receive, register, record, forward 
or transmit, in any manner whatsoever, any money, checks, eredits, or 
any other representative of value, or any property, thing or considera- 
tion of value whatsoever, bet, staked, or wagered, by or for any other 
person, upon any such race or result, whether to be bet, staked, or 
wagered within or outside this state; or any person who uses, or has in 
his possession for use, any book, paper, board, device, apparatus or para- 
phernalia, for the purpose, actual or pretended, of receiving, recording, 
registering, forwarding or transmitting any bets, stakes or wagers, or of 
book-making or pool-selling, upon any such race or result; or any person 
who keeps, manages, conducts, maintains or occupies any house, room, 
shop, shed, tenement, tent, booth, building, float or vessel, or any part 
thereof, or who keeps, manages, conducts, maintains or occupies any place 
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or stand, of any kind, upon any public or private ground, street, park, 
garden, inclosure or place, for the purpose of receiving, recording, regis- 
tering, forwarding or transmitting any bets, stakes or wagers, or of sell- 
ing pools, or of book-making, upon any such race or result; or any per- 
son who being the owner, lessee or occupant of any house, room, shop, 
shed, tenement, tent, booth or building, float or vessel, or part thereof, 
or of any ground, park, garden, inclosure or place, knowingly permits 
the same to be used or occupied for any of the purposes herein pro- 
hibited, or who knowingly permits to be kept, exhibited or used therein 
any book, paper, board, device, apparatus or paraphernalia, for the pur- 
pose of recording or registering such bets, stakes or wagers, or for the 
purpose of.such pool-selling or book-making; or any person, whether as 
principal, employer, owner, proprietor, agent, employee or assistant, or as 
officer, agent or employee of a corporation, who aids, assists or abets, in 
any manner, any of the said acts or things which are hereby forbidden, 
is guilty of a felony, and, upon conviction thereof, shall be imprisoned in 
the penitentiary for a period of not less than one, nor more than three 
years. [L. 09, p. 7, § 1.] 


See supra, $ 2473, pool- selling and book-making. 


§ 272114. Indecent Language, Practices and Drunkenness. 


Any person who shall use in the presence of any person any indecent 
or vulgar language, or who shall appear upon any public road or street 
or in any or upon any public place or conveyance in any indecent, 
drunken or maudlin condition or boisterous manner shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall be punished 
accordingly. [L. 09, Ex. Sess., p. 61, §1.] 
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t ractorVvILVkaVakEḱQeEg eevcees 159-1 
Boundaries, to determine lost, 
B ²³ o 947— 949 
Civil, one form off 153 
not merged in criminal........ 2295 
parties, how designated....... 154 
Commeneement of 167, 220 
forcible entry ........ e 814 


new, after reversal, limitation. 173 
Conflicting claims to property. 199— 201 
Consolidation, appeal involving 


part of actions pasante. OG 
Continua neee 322 
Corporations, criminal! actions 
against, trial.........e.. . 2011-2 
Death by wrongful act......... 183-1 
Dismissaaaall 286, 320, 321 
Divorce (which see) 982— 997 
Eminent domain, exercise of by 
State ö 891 
Enjoining tax sales or collection 
%%%CCGCFͥͤE!k serene eens 956, 957 
Executors and administrators, by 
and against......... 967, 973, 1518 
Fines and forfeitures (which see) 
we ee eT eee T . . . . . 963— 966 
Guardians, by and against 1576 
compromises authorized ...... 1576 
Instituting in another’s name un- 
lawfully . 2. cecccccvees e... 2376 
Interpleader errr 198 
Intervention . . w.ccccrccecees 202, 203 
not to delay trial............ 203 
e 6s od swe erwn TET 296 
of defendants, service, and pro- 
ceduererretettee wees 236 
Jurisdiction, when acquired...... 238 
Justice’s courts—See Justice of 
the Peace 
Limitations relating to—See Lim- 
itation of Actions...... 2. 155— 178 
suspension oo 168 
Name, proceedings to change. 998 
Official bond 958— 962 
Pendeney of another action, 
ground for demurrer........ 259 
Pending at death of deceased, 
treated as claims..... ...... 1426 


1254 


ACTIONS (Cont’d). 


Personal in claims for labor and 
material allowed ..........- 1142 

Physical examination in personal 
injury case 1230-1 

Pleadings—See Pleadings.....2509- 280 


Possession of lands, who may 
bring 785 
Public corporations, by and 
againnntete q 950— 957 
Purchase price of lands, parties 
and judgment 195 
Quieting title, who may bring... 785 
Real party in interest to prosecute 179 
property, against unknown 


heirtrs 32 

title to, how quieted........ 785-1 
Remedies, unaffected by enact- 

ment of Penal Code....... .. 2296 


Representatives substituted, when 193 
Restoration of lost records—See 


Record 1272— 1277 
Setoff allowed, when —See Setoff 

and Counter claim 266, 272 

not defeated by assignment. 266 

State, against, authority for 890-2 

Sureties, to protect..... .....974— 981 
Survival—See Abatement, this 


title 


ACTS OF LEGISLATURE — See 


Laws 


ADEQUATE REMEDY AT LAW 


Inadequacy of remedy ground for 
certioraf e 1007 
ground for mandamus......... 1015 
for prohibi tion 1028 


ADJOINING LANDOWNERS—sSee 


Boundaries 
ADJOURNMENTS 
Courts, to legal holiday, how con- 
e!!! wes T 65 
Court commissioner may grant... 85 
Criminal progecutions..... sss... 2135 
Eminent domain proceedings.... 
ENERE 5. . 4. 893, 909, 924 
Execution sales e 585 
Executor’s sale of realty..... eee 1511 
Judicial officers, powers of 66 
Pending deliberation of jury.... 355 
Preliminary examination........ 1952 
Superior court, construed as re- 
CONS 6:4: 6 ( N 
Supreme court, construed as re- 
SJ ]Ü]ꝭwm:. wisn euweeseces 5 


Trials—See Continuance 


ADMINISTRATION—See Descent 


and Distribution; Executors and 
Administrators; Probate Code 


ADMINISTRATORS — See Exeeu- 


tors and Administrators 


INDEX—VOL. I. 


[References are to Sections. ] 


ADMINISTRATIVE BOARD 
Actions against. state, may au- 


AGREED CASE 
Controversies which may be sub- 


thori rn . 890-2 n Mees s... 378 
nforcement of judgment. 380 
ADOPTION Judgment aaa 379 
Consent of parents or custodian Judgment-roll ....... e Oto 
ere eS re .1696, 1700 
Descent of property... T 1699 | AGRICULTURE—See Animals 
Effect of adoption..... DANENA 1699 
Examination of wife separately. 1697 | AIDERS AND ABETTORS — Seo 
Incorporated society having cus- Criminal Law (accessories) 

tody may consent 1700 
Minor children subject to....... 1696 ALIENS 
Name of child changed to that of Actions by, limitation on suspend- 

parent! 1698 Cd DY war 171 
Neglected children, PARNA Employment on public works pro- 

LOLs E EE E E E E E hibited «. «6, ᷣ = eees 2334-] 
Order confirming E A 1698 acceptance of, unlawful....... 2334-2 
Petition, by whom may be made. 1696 list of, to be furnished........ 2334—4 

, sss daueeasostaws 2334-3 
ADULTERY—See Criminal Law Firearms, license for required... . 2517-1 
Action for falsely charging..... 294 Naturalization of........ paatin 16 
Ground for divor eee 982 
Proof of marriage.............- 2153 | ALIMONY—See Divorce 
ADVANCEMENTS AMENDMENTS — See Judgment; 
Effect where widow and issue sur- Parties; Pleading 

33 eee eae eda earns 1365 Attachment proceedings ..... 2 . 677 
Intestate’ . Executor and Award, reference foᷣſrtrr 425 

Administrator he exceptionsseeeesss. 389 

omplaint, service of copy..... 2862 

ADVERSE POSSESSION answer to, effect of failure.. 262 
Infants and insane persons, rights 790 Defects in notice or other paper 

Legal owner, who deemed to be corrected bn 250 

—See Ejectment......... 788— 790 Depositions, how noted........ 1244 
Liberal construction of statute.. 791 Extent, in furtherance of justice. 250 
Limitation on actions........ 156, 786 Forcible entry and detainer, al- 

9 
ADVERTISING—Seo Criminal Law pleadings . . 826 
ADVERTISEMENTS —Sec Publica- — corpus, pleadings and re- _— 
: CCTV 
* Writ oPPFfk 1085 
AERIAL TRANSPORTATION Justice’s court, pleadings in. .1786- 1788 
Condemnation for- 905-1 Loggers’ liens, pleadings in en- 
/ A 1174 
AFFIDAVITS Pleading, on order of court...... 286 
Arrest in civil actions...... .... 700 
Attachment, supporting writ.... 648 AMOUNT IN CONTROVERSY 
motion for discharge.......... 674 Jurisdiction of supreme court on 
Claim against decedents’ estates.. 1482 appeallcceck. 1 
Complete, when deemed, in per- justice of peace . 44 

jura J.. 2356 superior court 15 

1 9 
Caruichment , 482 | ANARCHISTS See Criminal Law 

in justice’s court. 1807, 3 ANIMALS—See Criminal Law 

e 2caeteceew sees ts 72 , 

Judges and judicial officers may “a ai Dions (lite 

Ne 3 and certify......-..99, — Allowing on railway right of 
New trial! anaes 403 WAY oo oars A wears 2659 
ee ee eae eer , False representation as to breed.. 2593 
Replevin in justice’s court...... 1797 Horses, untying and removing. 2659 

Summons after judgment sup- Infected stock, carcasses to be 

ported by —2—ᷓABᷣ ᷑ã0ãL ˖.. . 438 buried and ore sold nor given 

Verification of pleadings........ 281 awVyůuuͤ 2541 
AFPPIRMATION—Sce Oaths fr 2540 

Liens for keeping See Liens 

APFRAYS—Sce Criminal Law (livestock) 


1255 


INDEA—VOL, I. 


[References are to Sections. ] 


ANIMALS (Cont'd). 


Livestock, liens for keeping—NSee 
Liens 


Supreme court, appeals to— 


Malicious injury too . 2659 
Registration, fraud in 2593 
Vicious cattle, criminal responsi- 
bility of owner for death by. 2399 
penalty for allowing at large.. 2538 
Wild, killing, etc., in parks and 
cemeteriens 2659 
ANSWEBR—See Pleading 
After judgment in ejectment, 
WNC: 5-4-6 saceeesteececosces S06 
judgment allowed, when . 235 
Attachment, when debt not due. 650 
Garnishment, by corporation. 684 
generally .........690, 700, 701 
Joint debtor summoned after 
judgmennntt.t. . 439 
Judgment for want h.. 411 
APPEAL AND ERROR 
Absence of right, ground for cer- 
CIOTAT sciaveivigeanssewswees 1002 
Abstract of Record—See infra, 
Supreme Court 
Agreed case, judgment in. 380 
Allowed, wg-e nn 1716 
Awards — See Arbitration and 
Award 
Bill of exceptions..... eee 388— 397 
Certiorari, mandamus, and prohi- 
DITION: ss g ͤ sonan 1033 
Commitment of juvenile offender 1985 
Contempt judgments subject to. 1062 
County commissioners, limitation 164 
Court commissioners, judgment.. 86 
Depositions may be used on trials 
dè HOVO s4404s06seues~ wanes 1248 
Divorce cause, trial de novo..... 996 
Eminent domain ...897, 899, 918, 931 
Forcible entry and detainer..... 831 
bond of defendant on appeal.. 831 
stay of proceedings........ ... 832 
suspends writ of restitution.. 833 
Justice of the peace (which see) 
CCC 1910— 1924 
objection of improper venue... 1857 
Lien of judgment, effect on...... 458 
Limitation of actions, effect of 
Ferrell. 173 


abstracts of record to bo filed. . 1730-1 
amendment when insufficient. 1730-6 


dispensed with, when...... 


„1730-1 


expense recoverable as costs.1730-1 


extension of, time for supply- 


APPEAL AND ERROR (Cont’d). 


damages awarded, when .... 1738 
judgment against appellant 
and sureties ......e.5--64 1739 
power of court. 1737 
remand to lower court to 
carry into effect....... . . 1741 
amendments allowed, when. 1734 
amount in controversy in su- 
preme court 1 
appearance, not a waiver of 
right to motions 1733 
in person unnecessary ...... 1745 
argument, defendant has right 
to close in criminal actions.. 1748 
arrest, ew to vacate order 
))%))Gßͥͥͥõͥã . wees 1716 
attachment, ‘order discharging 
or refusing r 1716 
attorneys’ fees 1744 
award of arbitrators, order Te- 
lating 1e seses ALIG 
bail authorized in criminal 
actions ... ..... N 1747 
bill of exceptions .........388— 397 
bond for costs, when to be filed 1721 
additional, when required... 1728 
defects not ground for dis- 
missaakll6 . 1730-9 
execution and conditions.. 1722 
new required, wen 1726 
application for, when may 
be made 21728 
stay of proceedings ........ 1722 
conditions and effect. e 
unnecessary in certain cases 1721 
sureties, justification ....... 1725 
exceptions to 1726 
briefs, additional authorities, 
WOOD: ss000se<aswaws sess... 1730 
costs disallowed, when...... 1744 


extension of time may be 


granted. 394, 1730, 1730-4, 1730-5 


INO 6 ew T 1730-8 
rules, supreme court to pro- 
vide 1730-1 


statements of fact and bills 
of exceptions, necessity.. 
a ffirmance of judgment, motion 


1730-2 


5 8 tose. 1733 
criminal actions, effect on 
sentence . . e . 1745, 1746 


time for filing and serving.. 1730 
calendar, cases placed on, when 1732 
costs, how taxed ............ 1744 
criminal actions, reversal, pro- 

CCOGIN GS oau ð v ciecas 1749 
damages, award of, when..... 1738 
death of party, substitution of 

representative steer 1743 
decision, to be in writing..... 1737 

granting new trial to deter- 

mine questions presented. 1737 

dismissal, motion for.......... 1733 

grounds V 
defective bond not ground 

LOO 4 x. Bienusieseeces eax 1730-9 

failure to amend abstract .1730-/ 

hearing and disposition..... 1734 
effected by notice, ait by 

boniai 21719, 1721 
errors nd decisions 1 387 
exceptions, bill of.........388- 397 
execution countermanded, when 1727 

force and effect ............ 1741 


1256 


INDEX—VOL, I. 


[References are to Sections. ] 


APPEAL AND ERROR V | APPEAL AND ERROR (Cont'd). 


fina] judgment 1716 state, in criminal action, right 
order after judgment....... 1716 , 9 8 eee 1716 
merits Q:᷑ . 1752 statement of facts . . 388— 397 
ene Rp tg emsatewes alec to be sent uv 1730-2 
injunction, temporary, remains stay, resna actions a — 

in force, when 1723 off a * —KK—2—2 * 

l io United ected ho- 1722 
pending appea execution count ermanded, 

States supreme court 1724 hen 1727 
joinder of parties in appeal... 1720 when bond for may be filed.. 1726 
judgment against appellant and technicalities disregarded and 

sureties on affirmance..... 1739 amendments allowed ...... 1752 

how en force s... 1741 temporary injunction orders re- i 
jurisdiction acquired, when.. 1731 lating to 11716 
retained by superior court, to time for taking not to be en- 

what extent — . ꝗ. 1781 PFPFPwFwW!ͤ ³˙¹Ü0ꝗͤ²ĩ 250 
mandamus to control lower extended on lost judgments. 1274 

COUT e. 1731 time of taking 1718 
mode prescribed to be exclusive 1754 . enlargement of, prohibited. . 250 
modification of judgment, pow- transcript of judgment, force 

er of courrũꝶte .f 1737 and effect ........ ——UKB— . . . 1751 

remand to lower court to trial de novo, when 14736 
carry into effeet . 1741 various orders may be embraced 
new trial, order granting...... 1716 in one appeal.......... . ꝗ:)q A719 

notice how IVens 1 

joinder in e e tes 1720 | APPEARANCE 

service, how made.......... 1720 Acts constituting........... se... 241 
orders affecting substantial After judgment, when....... „ -200 

right 1716 Attachment, execution of bond 
parties, how designated 1717 Sonset es 671 
power to affirm, reverse or mod- Attorney, without authority...... 131 

I/i;ö˖; 8 1737 General, unless claimed as — 241 
practice and procedure, rulesfor. 1753 Justice of the peace, time for.. 1773 
probate proceedings, supreme Notice of, rights under 411 

court to heae uu 1591 Personal, unnecessary on appeals 
receivers, orders relating to... 1716 to supreme court........... 1748 
record, what constitutes....... 1729 Rights of defendant after.. 241, 242 

original papers, custody and Time allowed after service of com- 

transmission 1729 Plainte io, . o-äo m t 224 

supplemental, when may be Voluntary equivalent to personal 

Reli. 1729 Scrvice ....... e 238 

transeript, 1 and 

transmission . 1729 | APPRAISAL—See Executors and 

what part of, without. bill of Administrators; Guardian and 
exceptiornrs 395 Ward; Probate Code 
rehearing in oo court. 10 Exempt property 572 
limitation ... aaa 1740 Homesteads—See Homesteads.537- 551 
remittitur, when sent to su- 
perior court 1740 | APPROPRIATION—See Eminent 
restitution, writ to issue eager 1742 Domain 
reversal of judgment, power o 
° — r : — y AN 1737 | ARBITRATION AND AWARD 
criminal actions, proceedings Agreement, how made........... 421 
Ol EEE E 1749 Appeal from orders relating to 
restitution, writ of, to appel- award. e 

lant weenn . 1742 time of taking. ee 1718 
review, scope o ß... . 1736 Arbitrators, acceptance of bribe, 
rules and regulations 1753 penalty . er ＋—*— . . 2322 
second appeal allowed, when... 1735 bribery of, penalty. isaséevecien 2320 
sentence on conviction of fel- compensation C 

ony, running of, pending failure to attend, penalty... . 423 

appeaaakk 1745, 1746 influencing, penalty — 2325 

period of imprisonment de- n penalty ........ 2368 
ducted, when ....... 1745, 1750 oath . ee ne |), 
service and filing of papers, powers r eaters 426, 428 
order immaterial ..... s.e e o 1730-4 promising award, penalty...... 2326 


INDEX—VOL. I. 


[References are to Sections. ] 


ARBITRATION AND AWARD ARREST AND BAIL (Cont'd). 


1258 


(Cont'd). bond, conditions 758 
Award, aad force and effect 430 COUTE £0 , sees 751 
amendment . ieee sane .s.... 425 criminal prosecutions—Sce Bail 
enforcement᷑üt 422 deposit in l iu 768, 776 
exception»s sassa Bor disposition after judgment... 771 
judgment on, when ———Vꝓ . . 4122 money to be paid into court. 769 
lien of, manner of securing.... 430 substitution of bail for money 77 
sealing and delivery of. .. 422 discharge by payment of money 77 
Contempts before arbitrators..... 428 examination on oath by officer. 775 
Costs, how taxed ...... e exceptions to bail............. 763 
execution four 429 exone ration 759, 762 
Differences authorized to be sub- justification, how made 766 
Mited a ay saitinin ians 420 liable to sheriff, When 774 
real estate titles excepted..... 420 notice of justification......... 764 
Evidence, rules of .........eee. . 427 qualification 765 
return of sher ifi. 763 
ARRAIGNMENT—See Criminal surrender of defendant, effect.. 759 
Law Bonds of plaintiffs.............. 752 
informalities not to vitiate... 777 
ARREST , , Escape, liability of sheriff...... 772 
Aff rays in presence of magistrate 1946 Justice’s courts, procedure. . . 1790— 1795 
Apprehended danger in peace b Sheriff may give bail for escape.. 772 
ceedingns s 1939 liability on official bond........ 773 
Breaking buildings authorized... 2082 Vacation, proceedings for........ 753 
Civil actions—See Arrest and discharge on vacation of order. 753 
Bail Warrant, when to issue 104 
Contempt Proceedings .......... 1055 CONTENTS dss 755 
Escape, assistance may be com- defendant entitled to copy.... 756 
manded for retaking 2085 Secu ogns,s x0 757 
Execution, oeo n 516, 517 fees of sherifll... 757 
Executors and administrators, 
when liabkeeeeeeeeealk· ... 973 | ARREST OF JUDGMENT—Sce 
Force may be used, when........ 2084 Criminal Law; Judgment 
Justice may order on complaint, 
WNCN-¢. aes sew ˙ͤ ͤ ee ce 1925 | ARSON—See Criminal Law 
Officer to show warrant.......... 2083 
Probation officers, authority of— ART 
See Delinquent Children and Injury to works of, penalty..... 2656 
Juvenile Courts.......... 1987-3 
Recognizance on — See Recogni- ASSAULT AND BATTERY—Seec 
zances Criminal Law 
Refusal to make, penalty........ 2 Costs in eivil actions limited 477 
to aid, penalty. — . . . 2365 Limitation on civil action for.. 160 
Rescue, assistance may be com- 
manded for retaking..... ... 2085 | ASSESSMENT OF DAMAGES—See 
Rights of person under.......... 2611 Damages; Eminent Domain 
Telegraphic copy of warrant au- Jurisdiction of superior court.... 15 
Bei, / 2081 
Vagrants subject, without war- ASSIGNATION HOUSES—See 
„CCC 1969 Criminal Law (prostitution) 
Warrant for, on preliminary ex- 
amination . ; * 8 . ... 1949 | ASSIGNEES 
issues, when. Seis Oise R 2077 Action by, C ( 191 
pursuit and apprehension of 
party charged . ... 1950 | ASSIGNMENTS 
transmission by telegraph. asi 2081 Action on by Assignee.......... 191 
Without warrant, when......1926, 1969 Assignee, right to execution...... 519 
Costs in civil actions, liability of 
ARREST AND BAIL assigne 490 
Appeal from order ref using to va- Defenses by way of sotoff not de- 
cate arrest in civil actions... 1716 feated by ..........- tiweces 200 
time of taking 1718 right of setoff not conferred by 272 
Arrest in civil actions 748, 749 Judgments, recording ........447, 448 
order granted only on proof... 750 Liability of assignor in attach- 
Bail, action again/ꝶꝶ 761 MON ren a coe 652 
approval by court 767 Mechanics’ liens, rights of as- 
arrest of defendant by bail.... 760 signe . 1136 
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ASSIGNMENT FOR BENEFIT OF 


OREDITORS 


Assent of creditors presumed.... 


Assignee— 
bond... 
compensation... 
death n 
failure to qua lifts. 
inventory by 
power over asset. 
qualification by 
removal . i 
selected how and when........ 
sheriff disqualified to act as.... 
subject to control of court..... 


successor, powers off set 
Assignments, how made......... 
Benefits must apply to all creditors 
Claims, when postponed.......... 


not due, allowance, how made.. 
Conveyance, form and requisites. 
Creditors, assignee to file list of 


VV . ͥ 1088, 
claims of, exceptions, trial of.. 
verification necessary ....... 
meetings of, when called . 
Custody of property pending 
choice of assignee.......-... 
Debtor, examination of : 
GISCHATEO , sanusw owe 
exemptions set aside to, when.. 
Dividends, when authorized...... 
Exemptions, right of............ 
claim and contest of......... í 
Final account of assignee........ 
Fraud in e 
Inventory of debtor ere ere 
of additional property......... 


Jurisdiction of superior court... 
Laborer’s claims to be first paid.. 
Notice of assignment, how given.. 
Omissions not to invalidate, when 
Perishable property, sale of...... 
Recciver, sheriff disqualified..... 
Sale of real property, how made.. 
NANGILY Of 665 o644cteunesseeuss 
not void for want of list or 
INVENTOS «5,6 ·˙A wees 
Wages of emplovees are preferred 
/// ³˙¹¹iꝛ K 
disputed, how established...... 


ATTACHMENT 


Adverse claims to property levied 
ON s a & onaran arata I on 
Amendments, allowance of... 
Amount of property leviable..... 
Appeal from orders discharging or 
refusing... 
time of taking 
Application may be heard on legal 
holiday... 
action on, damages recoverable 
additional security, when re- 
quired.. were 


1087 


1089 
1093 
1099 
1099 
1089 
1098 
1089 
1099 
1088 
1101 
1094 
1099 
1088 
1086 
1097 
1097 
1088 


1091 
1092 
1088 
1088 


1088 
1095 
1100 
1103 
1093 


1102 
1103 
1093 
2633 
1088 
1096 

15 
1153 
1090 
1095 
1088 
1101 
1098 
1086 


1095 


1204 
1206 


577 
677 
655 


1716 
1718 
64 
652 
654 


653 


1259 


ATTACHMENT (Cont'd). 


costs and damages, joint lia- 


bility, when Serer ee 
excused from filing, when..... . 
release of attached property... 
judgment on, when......... 


Claim to attached property, bond 
—See Executions 

Community property, for debts of 
insane spouse 

Compensation of officer levying.. 

Construction of statute liberal... 

Custody of attached property.... 


Damages for wrongful ........ 
Debt not due, grounds for grant- 
Me i ed o srerided EEE T ; 
answer, filing G oe 
judgment entered, when....... 
Discharge, motion for 
granted, when 
hearing on affi davi ts 
recording 
Examination of defendant for dis- 
covery... 
Execution unsatisfied, procedure.. 
Garnishment in aid of.......... 
executor .. 
judgment debtor of defendant. 
SHOE aeaee e awe anes 
Granted, When 
debt not due, when granted on. 
e ¢4.4,.4%t00n0¢esnu teeuenees 
Insufficiency of levy, collection of 


DAIANCO c co weceneeecue sees 
Inventory of sheriff......... pkai 
Judge at chambers same jurisdic- 

tion AS: urt 


Judgment for defendant, effect... 
Justice of peace, forms of writ, 
bond and redelivery bond.... 
power to issue writ......... ea 
restriction on powers è 
service Of writ 


Levy of writ— 
following property ........... 
manner of levying...........- 

Lis pendens notice, filing of...... 

Moneys and property, custody of. 
in court, loc.. 
in sheriff’s or constable’ s hands 

Perishable property, sale 

Property unsold, disposition of.. 

Receiver appointed, when....661, 

Redelivery bonds—See Executions 

Sales before judgment, when.... 
how conducted ...........00. 
proceeds, subjected to judgment 

balance, disposition of...... 

Sheriff, for misconduct.......... 

Wages of employees preferred 

Miner eee i 

Writ, issuance ....... reer ee . 
affidavit in support. : 
onen 
different counties, issuable to.. 
directions to sheriff 
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ATTACHMENT (Cont’d). 


return of sheriff....... Sarees 676 
several issued, costs on exe- 
cuted write .. 656 


order of executing.......... 657 


ATTACHMENT AGAINST PER- 
SONS—See Contempts 


ATTEMPTS—See Criminal Law 
ATTENDANOE—See Jurors; Wit- 


nesses 
ATTORNEY-GENERAL 
Condemnation by state, to appear 
VVV . . . . 891, 900-1 
Counsel for state in actions 
against . i 
Defend ing state officers emg as . 890-2 


Duty to advise tax commission in 
escheatS ... csccccsecccccee 1363 


Powers and duties in court...... 112 
supervision of —— attor- 
NEYS ous ase AAA 116 


Prosecuting attorneys authorized 
to bring action for 116 
Prosecution of action to enforce 
forfciture of corporate fran- 
chise, Wwhben¶nndn˖nn . 32384 


ATTORNEYS-AT-LAW 


Admission to practice— 
application 
citizenship, affidavit of to ac- 
COMPANY e 139-6 


certificates . .. 139-9 
diplomas ......... i eseease ace E 
fee on admission 139-13 
from another state 139-4 

requirements . pares . 139-9 
local bar to recommend, when, . 139-7 
oath on admission 139-12 
on accredited certificate....... 139-9 
qualifications for, general...... 139-4 

educationaaũldꝛlI . 139-9 
sex, no bar to 139-3 
supreme court to make order 

TO tase. ps ea rca beet EE 139-3 


Advertising for divorce busincss 
prohibited ... ......-e0000- 2463 


Annual registration ....... . . o o o 139-20 
CCT E E 139-20 
Appearance without authority.. 131 


Appointment to defend pauper 
Criminals ... wescsevessseee 2305 
compensation ... sesseseseeee 2300 


Argument oeußßßßßnß . 339 
Attorney defined ..... EE eer 118 
Authority and powers 130 
production of, may be required 132 
Bail not to be given by......... 765 
Barratry by, punisme nt. 2370 
Certificate of admission, revoca- 
tion, Whceeeꝛen n . . ꝙ 139-18 
Change of, how cffected....... . 133 


accrued fees first to be paid... 133 


ATTORNEYS-AT-LAW (Cont’d). 


notice of change and substitu- 


eon e e e 194 
rights of client E desease 130 
Clerk of court not to act as....81, 139-5 
Complaints against ....e.sssesse. 139-16 
Competency as witness against 
Heir. 1 1214 
Contempt, what constitutes sasoca 1049 
Counsel defln ell eee 118 
Death or removal of, proceedings. 135 
Disbarment, causes for. 139-14 


proceedings for .......139-16, 139-17 

reviewable by supreme court. .139-18 
Disqualification . . . ..eseeee se.. 139-0 

sex not to disqualify..........139-3 
Duties enumerated ... ...eeee0- 129 
Ethics, code oo . 139-15 


Examinations 
board to condu et. 139-3 
when helle . 


Exempt from jury dut d.. 105 
Exemptions on execution 563 
none against claim of client. ooe 564 
Fee for annual registration...... 139-20 
Fees, allowed as costs. 474 476 
amount tax able 481 
appeal to supreme court....... 1744 
chattel liens, enforcement..... 1157a 
contractor’s bond actions. . 1161 
executor’s allowance for.. 1525 


fixed by court, When 75 
garnishment ... e 
justice courtteteeteteet 1862 


loggers' liens, enforcement of. 1178 
mechanics’ lien foreclosure.... 1141 
orchard liens, enforcement....1131-3 
witness fees not allowed...... 502 


Hearings on complaints against. .139 -16 
procedure ON ...cceeeeeeces . 139-17 
Judicial officer may act as, when. $ 55 


Law examiners, state board of 
applications for admission, to 
pass on 139-3, 139-8 


law schools, to approve, when. .139-10 
meetings 139-2 
members, qualifications, term. .139-1 
oath of, taking and filing....139-1 
salary and expenses........139-1 
office, with clerk, supreme 

court . ee E ee E 
prosecuting attorneys to assist. 139-17 
records 139-2 
rules and regulations, to pre- 

BCTIDE ... ecsoaacsesoooooe 139-19 
secretary, who may be........139-2 
to enforce laws against.......139-16 
to hear complaints against. . . . 139-16 
witnesses, may subpoena... 139-17 


Law schools 


law examiners to approve... 139-10 
Laws repeale ldd 139-23 
Lien for compensation, on what.. 136 

right to hold papers, te. 128 
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ATTORNEYS-AT-LAW (Cont'd). 


Money and papers, refusal to de- 


liver to client.......... ease Lod 
proceedings where lien exists.. 138 
Oathbobkee . 125 
Partner of justice not to practice 
before him ....... . 49 
Persons not entitled to practice 
CF . . 42, 139-5 
Power to issue subpoena for wit- 
ness 1217 
Practicing law prohibited, unless 
admitted .. . ws.ccccccceeeee 139-4 
Receiver not to be chosen from, 
CJ! 1) 
Record of, to be kept. . . 139-21 
Registration annually ..........139-20 
fee fol N 139-20 
failure of ...... ima earns . . . o 139-20 
Restrictions 
holding certain public offices 
disqualifies ... ......00+-02-139-5 
Revocation of license, power of 
supreme court . . . e 139-18 
Right of accused to have........ 2095 


Service of notice on, how. 245, 247, 248 
Soliciting business around jails, 


etC., vagrants 8 
Students not attending school 
registration of ..... e 139-11 
course of study....... Tere 139-11 
Supreme court— 
hearings against attorneys..... 139-18 
law examiners, state board of, 
to appoinnkt ETIS aa 139-1 
may disbar, suspend or dis- 
cipliin˖α . 139-18 
to admit to practice..........- 139-3 
Surety on executors’ bond, not to 
bee 1410 
Suspension or removal, causes for. 139—14 
proceedings for. . . . . 139-16, 139-17 


Veterans of world war— 
admitted to examinations for 
one yeaae rr 2 . . 139-11 


ATTORNEYS IN FAC T— See 
Power of Attorney 


AUCTIONS 


Mock auctions, penalty.......... 2630 


AUDITOR — See County Auditor; 
State Auditor 


AUTOMOBILES 
Chauffeur, intoxication of........ 2527 
Lareeny oßßßi 2601-1 
Malicious injury or removal...... 2659 
Numbers, removal of, penalty...2601-3 
Stolen, evidence off 2601-4 
Traffic regulations — See High- 
ways 


AWARD—See Arbitration and 
Award 


BADGES—See Criminal Law 


BAGGAGE 


Liens of innkeepers.........1201, 1202 
Malicious injury, penalty........ 2666 


BAIL 
Actions against bail—See Arrest 
and Bail 
Allowable, Wen . 2310 


Amount to be indorsed on warrant 2079 
Civil actions—See Arrest and Bail 


Contempt proceedings .... 1055 
Exoneration, wen 22313 
Fixed by judge on appeal....... 1747 
Forfeit ure . 2090 
Habeas corpus to admit to bail.. 1077 
admission to bailll 1076 
Justification Of ß 1956 
Money in lieu...........768, 776, 2089 
deposit im eourt. . 769 
disposition after judgment... 771 
in justice’s court. . o . 1957 
substitution of bail for money. 770 
Officer may takeee 2087 


Peace officers taking, must certify 
to clerk of court... q ̃ꝙ 2088 
Recco!!! 2988 


Taken in open eourꝶttit. .. 2086 


BAILMENTS 
Fraud by bailee of horse or vehicle 2628 


BANKRUPTOY—See Assignments 
for Benefit of Creditors 


BANES AND BANKING 


Accepting deposits in insolvent 

bank, penalty ......... eceee 2640 
Acting as executor, guardian, ete. 1457 
Checks and drafts, issuance with- 

out funds in TEPPI 2601-2 
Criminal liability for taking de- 

posits when insolvent....... 2640 
Drawing check or draft without 

GODOSITS: so o si oS SRS eee 2601-2 
Garnishment, requisites of service 1829 
Insolvent banks receiving de- 

posits, criminal responsibility 2640 
Insolvent, receiving deposits.... 2640 
Issuance of check or draft with- 

out deposits .....ceceecccees 2601-2 


BAR—See Criminal Law 


BAB TO ACTION—See Limitation 
of Actions 


BASEBALL PLAYING 
Actions for violation of act, 


„ wamaeweteneue ea 2321-6 
Act, scope of............ 2321-7, 2321-8 
Bribing— 

accepting bribe unlawful......2321-2 
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BASEBALL PLAYING (Cont'd). 


completion of offense defined. . 2321-3 
defined e 2321—4 


players, unlawf ul 
Extra compensation to players 
not prohibited 


2321-7 


Game, causing loss of, unlawful. .2321-3 
Prosecution, venue Of........--- 2321-6 


BARRATRY—See Criminal Law 


BASTARDS 
Descent of property to, rights of. 
Inheritance by and from..... 1345, 
Property of, how descends....... 


BASTARDY PROCEEDINGS — See 
Filiation Proceedings 


BAWDY-HOUSE — See Criminal 
Law; Disorderly Houses; Pros- 
titution 


BEGGING—See Criminal Law 
BEQUESTS—See Wills 


BETTING—See Criminal Law (gam- 
ing) 
BIAS 


Ground for change of venue...... 
Juror, actual and implied..... 329- 


BIGAMY—See Criminal Law 


BILL OF EXCEPTIONS—See Ex- 
ceptions... 38 


BILL OF PARTICULARS 
When may be required........-- 


BILLS AND NOTES—See Negoti- 
able Instruments 


BILLS OF LADING 
Cancellation on 
property... 
Duplicate, misdemeanor, when... 
False, penalty, for making...... 
Fictitious, penalty 
Penalties and offenses, duplicate. 
failure to cancel. 
false, penalty for making..... 
fictitious ... e. 


BILLS OF SALE 
Execution sale of personalty..... 
BLACKMAIL 


Definition and punishment.... bets 


BOARDS 
Exercising judicial functions, re- 
viewable by certiorari...... 
Subject to writ of mandate, when 
to writ of prohibition......... 


BOATS AND VESSELS 


Definition of boat....... 8 i 
Destruction for insurance. 


redelivery 


1345 
1346 
1346 


309 
331 


397 


284 


2647 
2646 
2635 
2644 
2646 
2647 
2635 
2644 


586 


2613 


1002 
1014 
1028 


2303 
2634 


BOATS AND VESSELS (Cont'd). 
False iights, etc., displayed, pen- 


/// 8 2654 
Injuries to tackle and equipment 2659 
Intoxication of officers, penalty. 2527 
Liens on, enforcement of — See 

Lil 1182— 1187 
Motorboats, removing numbers 

rr » 
Overloading, death resulting is 

manslaugh ter 2400 
Pilots, penalty when unlicensed.. 2545 
Reckless operation of steamboat 

causing death, penalty...... 2401 
Ship’s register, falsifying....... 2635 
Steamboats, unsafe pressure of 

steam, responsibility of of- 

fiCOrS saa ce crcencccccsesece 2532 

BONA FIDE PURCHASERS 
Logs and timber products lened 
»]] ].] ¹Ü ͥ 1177 
BONDS—See Appeal; Bail; Bonds, 
Official; Justice of Peace 
Action on, jurisdiction of justice 44 
Appeal, in forcible entry and de- 

EINE? Kos & ennan ECET reese 831 

to supreme court—See Appeal 

and Error (supreme court) 
Appropriation of land pending 

pes 8 932 
Arrest and bail......... 752, 758, 777 

informality not to vitiate..... 777 
Attachment, release of property. 671 
to obtain writ— See Attach- 

Menn sees 652— 654 
Bail on appeal 1747 

action on defective...........- 777 
in general—See Bail 
Compromises undertakings ...... 2303 
Contempt proceedings .......... 1055 
action on, disposition of pro- 

gh A 1061 
Contractors publie work, required 

Actions on oe eac 1159 

supplies furnished dd 1159-1 
validatio[l oec. 1161-1 
Costs, security for........... 495, 496 
appeal to supreme court...1171, 1722 
Evidence, certified copies as..... 1260 
Executors and administrators, 
provisions for—See Probate 

Code | 

Forthcoming, by judgment debtor 581 
by adverse claimant ..... or 573 
replevin in justice’s court..... 1799 
Garnishment, releases garnishee, 
Won b: 1831 
executed wenn 681 
to discharge writ ............ 689 
Guardians— See Guardian and 

Ward o a ˙ AAA 1573, 1574 
Highway, county, authorized— 

See Finance 
Indemnifying in replevin on 

claim by third party....1805, 1806 
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BONDS (Cont'd). 


In junction 725, 
, sees 779, 
Official, action on— See Bonds, 
r Foa 
Probate —_— record of..... já 
Receivers . ere 
Redelivery, in replevin in jus- 
tice’s court 


Replevin, for delivery of property 
709 


redelivery . PE E 711, 


when third person claims prop- 
erty . 
Restitution, in forcible entry and 
detainer, 
application to raise or lower.. 
Security to publie corporations 


and person tn. 


Stay of execution 
Supplemental proceedings, 
of debtor—See Executions.. 


BONDS, OFFICIAL—See Bonds 
Actions on, who may maintain.. 


county clerk, bond of....... 10- 
judgment for one S 
no bar to others 
aggregate not to exceed pen- 
alty as to surety........- 
leave to sue, private persons 
must obtain 
showing of delinquency essen- 
Ha!! sass 
BOOKMAKING 


Definition and punishment... 1 


BOOKS AND PAPERS 
As evidence, when writing read 
without prof of genuineness. 
Inspection and copies by parties 
to actions—See Discovery... 
Malicious injury too 


BOOMS 
Malicious injury too 


BOUNDARIES 


Commissioners 
mark. 


to 


tau sities to establish......... 
costs to be a lien on lands of 
both parties 
commissioners appointed, duties 
lis pendens in 
proceedings and decree........ 
survey .. 
who may maintain and where 
brought. F 
Malicious erection of structures, 
injunction .. 


Monuments of, injury to, penalty 


Proceedings, how conducted .... 


(EE S EE EE E EE EE S E ses 819, 


726 
780 


959 
1279 
742 
1801 


710 
712 


716 | 


820 
821 


958 
527 


613 


959 
72 


961 
962 
960 
960 


2473 


BRANDS—See Criminal Law (ani- 


mals) 
BREACH OF PEACE—See Criminal 
Law | 
As contempt of court........ ean 


BREACH OF PROMISE 
Limitation on action against..... 


BREAKING — See Criminal Law 


(burglary) 
Definition... 


BRIBERY —See Criminal Law 


BRIDGES 
Fast driving on, penalty...... ss 
Injuries to, penalty....... pees 
Mooring boats, o) 1 | 
Tolls, extortion of illegal, penalty 
Unlawful breaking 


BRIEFS—See Appeal and Error 


BROTHEL — See Criminal Law 
(prostitution) 


BUCKETSHOPS — See 
Law (gaming) 


BUGGERY — See 
(sodomy) 


BUILDINGS 

Defacing or injuring..... 
Definntios 
Malieious injury to . 
Public doors to swing outward.. 
injury to, penalty........ cares 
Unlawful erection on streets or 
lands of another 


BUOYS 
Malicious injury too 


Criminal 


Criminal Law 


CARRIERS 

Baggage, injuries too 

Bills of lading by 
cancellation, penalty for failure 
duplicates, when misdemeanor. 
Employees, intoxication, on duty 
wilful neglect of duty, penalty 
a ai illiterate, employment 


failure to ring bell or sound 
whistle... : 
False manifests, invoices, bills of 
lading, ete. 
Fictitious bill of lading, penalty. 
Freight and storage charges, lien 


and sale for—sSee Liens. . 1191 


Intoxicating liquors not to be 
drunk in public conveyances 


FCC 2693, 
Passenger tickets, redemption of 
Unused 44k. oe 


1049 


159 


2303 


2718 
2656 
2656 
2715 
2656 


2659 
2303 
2659 
2525 
2656 


2659 


2656 


2666 
2647 
2646 
2527 
2529 
2526 
2528 


2633 
2644 


1196 


2694 


2649 


INDEX—VOL. I. 


[References are to Sections. ] 


CARRIERS (Cont'd). 


stealing or failure to cancel, 
larceny ... 
unauthorized sale by scalpers.. 
Profane, offensive anc indecent 
language, penalty .... 
Quarreling in public conveyances 
Receipt for goods, refusal to give, 


penalteyhhh isis R 
Refusal to pay fare or leave con- 
Feines; i 


to receipt for goods, penalty.. 
Riding of car or engine to avoid 
paying fare 
Train robbery, attempt......... 
wrecking, penaltꝝ . 


OEMETERIES—See Criminal Law 


Counties authorized to provide.. 
Opening road through, penalty... 


OERTAINTY 


In indictments and informations 
In pleadings „ % % 0 ee „„ „6 6 „ „ „ 


OERTIFICATES 


False, by officers, penalty....... 


Information to annul.......1047, 
OERTIORARI 


APPa I 6s605.00068e000s wens 
Costs, how taxed......cccccesecs 
Defined . EET 
Exceptions, bill of, when. capes 
Hearing on return. 
Judgment in 
copy transmitted to lower tri- 
DUGED u-i 4 PEENE EE EAN 
Judgment-roll, what constitutes. 
Jurisdiction of superior court... 
of supreme court 
Questions determinable by court. 
Returnable, when 
Rules of practice. iis. hie oon Sees as 
Superior courts may issue writ... 
court commissioners subject to 
review b jn Pees 
Supreme court, power to issue 
Writ, issuable by courts of rec- 


ord eee ee eer 
application for, based on aff- 
davit . EEA 
commands what e wan ToT 
directed, how ............ aes 
grant, when authorized....... 
return, by whom made........ 
review, extent oß 
service of, how made 
statutory writ, how denomi- 
Hated e sa o@ see esee ees ror 
stay of proceedings, when..... 
CHALLENGES 

Dueling . irawan 
Evidence, judgment when ETEN 


Grand jurors, who may challenge 


grounds for 2025, 


2607 
2648 


2561 
2561 


2643 


2561 
2643 


2561 
2650 
2651 


2652 
2493 


2057 
286 


2380 
1048 


1033 

492 
1001 
1007 
1009 
1009 


1011 
1012 
15 

1 
1010 
1031 
1032 
15 


86 
1 


1002 


1003 
1005 
1004 
1002 
1004 
1007 
1008 


1001 
1006 


2420 

340 
2025 
2026 


CHALLENGES (Cont'd). 
Jurors in criminal cases. . . 2138 2142 
Jury, eivil actions .. . . 324 337 
Referece)”s 


CHANGE OF VENUE—See Venue 
CHATTEL MORTGAGES 


Foreclosure, manner of......... 1104 
action before maturity of debt, 
WHOM) w 4-4. ³˙ A . 1111 
r 1110 
injunction may issue, when.... 1110 
notice of sale, contents....... 1105 
rr. does 1106 
publication of.......cccceee 1107 
purchaser, title acquired. Derri 1108 
sale, how conducted....... pews, L107 
Dill Of, effee t 1109 
security threatened, remedy... 
% LEZ 
ls cow ss 1104, 1111 
Franchises may be sold under 
foreelosure 520, 521 
Mortgagor's interest may be sold 
under process 1115 
Possession taken from mortgagor, 
)J ³¹ 1. tlle 
procedure for real estate fore- 
closure applicable. kasa 1413 
Remedies of mortgagoõo r 1114 
judgment of foreclosure and 
Sa lI0000l. 1114 
for deficiency, when 1114 
Sale of mortgaged personalty, 
when larcendnd¶¶¶d . 2603 


OHATTELS — See Chattel Mort - 
gages; Personal Property 


Lien for services and material ex- 
pended on—Sce Liens. . 1154 1158 


CHECKS 
Unlawful issuance..... 


CHIEF JUSTICE—See Judges 


OHILDREN—See Adoption; Delin- 
quent Children and Juveline 
Courts; Guardian and Ward; In- 
fants; Labor; Parent and Child 


Action for death of parent...... 183-1 
Action for personal injuries to 
father survive to........... 194 
for injury or death, who may 
bring n 
Adoption of, determination by 
court commissioner......... 85 
Commitment to reform school, 
powers of court commissioner 85 
Custody and maintenance on di- 
vorce à e 989 
modification, application ee 995-3 
certified copy of............ 995-5 
, bo65iabewee nieri 995-4 
jurisdiction and venue...... 995-2 
Orphans and neglected—See Or- 
phans 
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CHOSE IN ACTION 
Assignment of, action on 191 


CHRISTMAS 
Legal holiday ‘eee 61 
CHURCHES 
Doors to swing outward......... 2525 
CIGARETTES 
Sale other than original packages 2698 
minors, civil liability......... 2699 
penalty .....2445, 2697, 2700, 2701 
when contains injurious drugs. 2697 
CITATION—See Contempt; Probate 
Code; Process 
Probate ma tterrn 1373, 1444 
CITIZENSHIP 


Power of superior court to grant 16 
CIVIL ACTIONS—See Actions 


One form Ol. ncaa ee ene eee 153 
CIVIL RIGHTS 
Penalty for denial of........... 2686 
CLAIM AND DELIVERY 
Judgment in actions for...... . 434 
Proceedings in case of property 
levied upon—See Execution 
reer rrr er ree c...e. 573— 577 
Replevin—See Replevin 
Variance in actions to recover 
personalt yy 302 
Verdict, form o 363 
OLAIMS 
Adverse, levied on—See Execution 573 


Decedent's estates—See Executors 
and Administratorr es. 1477 
False audit and payment, penalty 2381 

Laborers and materialmen against 


contractor's bonds 1161 
CLAIMS AGAINST DECEDENTS 
—See Executors and Adminis- 
trators; Probate Code 
CLERK OF SUPREME COURT 
Deputics, appointment and powers 78 
Disqualified from practicing law 
J .. . 81, 139-5 
Duties and powers 77 
Fees, schedule on 497 
Oaths and power to administer.. 1264 
Practice of law, prohibited...... 139-5 
Record of attorneys...... paves 139-5 


CLERKS OF SUPERIOR OOURTS 
—See County Clerks 


OLOUD ON TITLE—See Ejectment 


CODE—See Laws 


Criminal, construction of....2289- 2302 
Liberal construction of......... 1 


Rem. Wash. Code, Vol. I—80 


CODE (Cont'd). 

Official compilations.........151, 152-5 
approval off 152-8 
authorized citations. .152, 152-6, 152-7 
certification Of.....sceccsseeeee 152-9 

Pleadings governed by provisions 

1) re 

Probate—Sce Probate Code 

CODICIL—See Wills 


COERCION 
What is, and penalty........ ... 2614 
COLOR OF TITLE 
Effect on legal ownership of lands 
eeeeees 6 2 e % % %% „„ „%„%% „% „„ „64660 9 789 
COLUMBUS DAY 
Created e e S eee @ 63—1 
COMBINATIONS—See Criminal 
Law 
COMMISSIONER TO OONVEY 
REAL ESTATE 
Appointment by court....... 605, 612 
conveyance pursuant to judg- 
ment, effect ........ cease “OUT 
confirmation by court....... 609 
deed, contents oß 606 
execution . . 2 erccercccscces 610 
pursuant to order of sale, effect 608 
recording 611 
COMMISSIONERS 
County—See County Commissioners 
Perpetuating testimony......... 1251 
Taking testimony, issuance of... 1240) 
interrogatories may be annexed 1240 
COMMITMENT 
Form of, by justice of peace. 1935 
COMMITTING MAGISTRATES — 
See Magistrates 
COMMON CARRIER—See Carriers 
COMMON LAW 
Rule of decision, to what extent. 143 
Supplements criminal code...... 2299 
COMMUNITY PROPERTY — Seco 
Husband and Wife 
COMPLAINTS—See Pleading 
COMPOUNDING ORIMES — See 
Criminal Law 
COMPROMISE AND SETTLE- 
MENT 
Criminal prosecutions....... 2126- 2128 
Guardian may compound doubt- 
ful debt ee eee 19/0 
COMPUTATION | 
Of time eeeoeeoeeesé ee rr re a 252 
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CONCEALED WEAPON S—XSce 
Criminal Law (weapons) 


CONCEALMENT 
Attachment may be grounded on 


bond for, when unnecessary. 
Limitation of actions suspended 
|) A 
Of defendant, publication of sum- 
Mons awe eee 228, 
Property concealed, how taken in 
replevin ... e.ssesoseeeceee. 
CONDEMNATION — See Eminent 

Domain 


CONDITION PRECEDENT 
Performance, pleading, and proof 


CONFESSION 
Criminals, effect as evidence.... 


CONPESSION OF JUDGMENT— 
Sce Judgment 


CONFIDENCE GAME 
Swindling with cards, dice, ete... 


CONSANGUINITY 
Change of venue on ground of, 
when... 


CONSOLIDATION 


Actions, for triallkk 
mechanies' liens 
to enforce loggers' liens 


CONSPIRACY—See Criminal Law 


CONSTABLES 
Attachment applicability of pro- 
visions governing sheriffs.... 
powers and duties............ 
Buying claim or offering induce- 
ment for bringing suit, pen- 


RF e 
Fees— 
mileage for plural services in 


same cause 
Garnishment of moneys in hand. 
Limitation on action against.... 
for escape of prisoner......... 
no suspension of statute be- 
cause of personal disability. 
Penalty for selecting juror on 


reques cer evecccccees 
Process, service of.. 1760, 
return of Terre eee 
CONSTITUTION OF UNITED 
STATES 
ROX. sawhsvoeutweeseeuseusd page 
CONSTITUTION OF STATE 
Amend ments . 
E i EE E EEE EE E ET age 
o N — 


648 
652 


168 
785 
714 


288 


2151 


2471 


1 763 


4 


121 
137 
41 
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CONTEMPT 

Acts constituting .............. 1049 
Alias warrant ......scecsssesoss 1061 
Appeal, not to effect stay....... 1062 
Arbitrators, before, how punished 428 
Arrest and bail 1055 

Attachment for 
enforcement of judgments.... 612 
judgment in quo warranto.. 1041 


order to satisfy claim....... 744 
executors and administrators 

liable, when 
injunctions, disobeying . 732, 
justice of peace may have.. 1838 

against, to obtain certified 


transcript on appeal 1916 
officers of cities and towns for 
refusal to satisfy judgments. 954 
witnesses for refusal] to attend 
) 1221, 1900, 1901 
Bond er;; ws 1055 
action on, disposition of pro- 
CCAS ¢ / ð Seeceewos 1061 
Commitmentg not subject to ha- 
beas corpuhuhnss 1075 
Courts may punish for.......... 53 
Criminal, what constitutes, and 
punismentt 2273, 2372 
Disobeying order for inspection 
of books and papers 1262 
Garnishee attached for, when. 696 
Grand juror guilty, When 2046 
Imprisonment to coerce perfor- 
Mieses cs en 1059 
In presence of court, how pun- 
ISNOG: s a a bart erase Saeed aa 1051 
Indemnity to injured party...... 1058 
Indictment or information for, 
f/ A 1060 
Injunction, disobedience of order 
C eee T32- 734 
Investigation of charge.....1056, 1057 
Judgment and sentence..... 1057, 1058 
Judicial officers may punish for. 58 
Justice of peace, what provisions 
COVEI « 4.4 4 8 1062 
proceedings and punishment 
arama eres e e e ool 1897 
Manner of serving notices inap- 
plicable . 8 249 
Order to deposit moneys in court, 
disobedièd ne 746 
Order to produce offender, when 
r, tenisere sex 1053 
Parties in proceedings LOT 52.4500: 1054 
beyond, procedure 1055 
Procedure when acts not in pres- 
ence of court............... 1052 
Punishment as erime........ 2273, 2372 
power of court......... ieee 1050 
of court commissioner....... 85 
Refusal of attorney to deliver 
papers or monedxyds 137 
of garnishee in justice’s court 
to surrender property....... 1838 
to obey judgment requiring 
performance of certain act.. 512 
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CONTEMPT (Cont'd). 


Summary proceedings, when..... 1051 
Supplementary proceedings ..... 630 
Warrant of arrest, how executed 1055 
PPP 1061 
ret urn oH 1056 
Witnesses disobeying order to at- 

tend for taking of depositions 1238 
disobeying subpoena...... 1220, 1221 
refusal to testify......seseee 1230 

CONTEST OF WILLS—See Wills 
CONTINUANCE 
Admissions to prevent..... sc... 322 
Allowed, When 322 
terms... e 
Costs as conditions. E E EE E 484 
Criminal en proceedings to ob- 

(AID 2. 4.4. 2b E E, 2135 
recognizance of defendant..... 2121 
state not entitled to, when.. 2136 

Ground of amendment of plead- 
ings, wenn . . 826 
Justice’s court, when granted. . 1788 
criminal actions . 1932 
limit allo weed 1847 
Partition, when may be had. 863 

Supplemental proceedings, allow- 
able inn 634 

CONTRACTORS 

Bonds on publie works..... costes A199 
action on, attorney fees 1161 

liability for supplies arin 

subcontractors ... . eee 1159 
validating certain bonds. e . 1159 

CONTRACTS—See Frauds, Statute 
of 
Joint, action ooͤ n 236 
Limitations, removal by new 

promissssse 176 
effect of partial payment.. 177 
when not in writing. 159 
written contractts?sss.. . 157 

Pleaded how, if written 284 
Public void, when officer has pri- 
vate interest 5 . 2334 
Specific performance against ex- 
ecutors, eto . . .1558— 1564 
CONTRIBUTION 
Joint debtors ..c.cssccasenccees 979 
on execution ere . 593 
Legatees and devisees...... sassa 1508 
Suretisskssʒi.d . 979 


CONTRIBUTORY NEGLIGENCE 
CONVERSION—See Criminal Law 


CONVEYANCES—Sce Commission- 
ers to Convey Real Estate; 
Deeds; Fraudulent Conveyances; 
Mortgages; Real Property 


CONVICTION—See Criminal Law 
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OONVICTS 


Competency as witnesses.....1212, 2290 


Importation of foreign, penalty. 2687 
Intoxicating liquors, sale to, pro- 
hibited . 2... ccccssccecccecee 2689 
Rights oů 6 2288 
Vagrants, wenn e 2688 
COPYRIGHT 
Violation of right in play or 
ODETA s oc ceccceccccccecess 2690 
CORONERS 
Fees, mileage, 8 serving more than 
one in cause 501 
Limitation on action against. ... 159 


Practice of law prohibited...... 139-5 


CORPORATIONS 
Appropriation of lands generally 
2 2 2 6 „„ 6 % „ „ 6 „0 2 6 6 %% „ „ „ 6 6 „ „ .921— 930 
Confession of judgment by.. 414 


Criminal actions against, how 
commencelcclclcldl 2011—1 
judgment, how entered ...... 2011-3 


trial of % % % „ 6 „ 9 . 2011-2 
Dissolution, court commissioner 
may determine 85 


False reports of pecuniary con- 


ions. 432642 
Foreign 

attachment against property, 
een. 648 
bond, when unnecessary....... 652 
costs in actions, security for.. 495 
bonds, judgments on.....495, 496 
summons, service on whom. 226 
by publication, when ....... 228 

Forfeiture of franchise for con- 
spiracy . TETEE EE 2384 

Franchises subject to execution 
sale e 520, 521 
Fraudulent stock subscriptions. . 2638 
issue of stock, penalty........ 2639 
Garnishment, answer in......... 684 
sales of shares of stock. ...697— 699 
in justice’s court...... .. 1839— 1841 


Interrogatories to, how answered 1227 
Notices in forcible entry and de- 


tainer, how served ......... 814 
Pleadings, verification 281 
Quo warranto against. 1034, 1044 

oüster n Sweseee sane 1043 
Receiver in case of insolvene v.. 741 


Subject to writ of mandate, when 1014 


to writ of prohibition......... 1028 
Summons, manner of service on 
CC 226, 227 
by publication, When 228 
Supplementary proceedings, an- 
// AA a 617 
Transacting business without li- 
cense... e OAI 
attendance, how secured. isaee Gol 
Venue of actions against..... ... 206 


CORRUPT 
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SOLICITATION — See 
Criminal Law (bribery) 


COSTS 


Action on publice contractor’s 
bond pelts 
to establish boundaries 
Allowance, discretion of court... 
limited in certain actions 
limited to one of several 
actions, when 
Appeals from justice of peace 
taxation in supreme court.... 
Application for placing neglected 
child in custody of incorpor- 
ated society 
Arbitration, execution for....... 
taxation of . . 423, 
Arrest and bail, maintenance of 
prisoneen 
Assignee of cause of action, 
liability ... uu 
Attachment, execution of several 
writs.. 


Attorneys’ fees, ‘when allowed. 474- 


amount taxable ....-..cecoees 
Bills for, in criminal cases, how 


made and certified ‘ 
audit and credit by state au- 
ditor © @ e 6 6 % %% 6 0 o © 


verification and filing........- 
Bond for in action against state.. 


Change of venue, who to pay.... 
Claim and delivery against sheriff 
Complainant to pay, when 
before grand jury to pay, when 
Contest of will, how taxed. 
Continuance before justice, how 
taxed.. eee 

or postponement of trial....... 
Corporations, attachment for.... 


County liable, when..........491, 
or city to pay, when......... > 
Criminal actions, belong to coun- 
(7 6 % % %⁰wͤ ! e % a a a E a a 
judgment foᷣ “rr. 


liability of private prosecutor. 
Defendant entitled to, when 


separately defending .....- ee 
Disbursements of prevailing par- 
ty, what tax ec. ° 
Discharge of prisoner under re- 
cognizance, now taxed...... 


Divorce, imposition on husband, 
Wiens ee 'e6 atoi 


Eminent domain, appropriation by 

school district ...cceeeoee 955 
Execution against homestead.... 
Executors, ete., liability for 


Foreclosure of mortgage, attor- 
neys’ fees ..ceescreeecers oe 
Fugitives from justice, liabilit 
of complainannt 
Garnishment in justice’s court, 
how taxed ......-- 1816-1818, 
proceedingagassssss TET 


COSTS (Cont’d). 
Guardian of infant plaintiff, h- 
ability for Meee sees 488 
Interp leader 200 
Jury fee, advance deposit re- 

1161 quired . . 1 .. 316 
949 taxable as costs. 317 
493 taxed to defendant in criminal 
477 cases, wenn 2227 

Justices’ court, judgment for.1860— 1862 

478 jury fee, advance and taxation 1849 

487 Loggers’ lien enforcement cases. 1173 

1744 attorneys’ fees, etc., allowed as 1178 
Mechanics’ lien in foreclosure, 

attorneys’ fees 1141 

1707 Partition, expenses of dividing 
429 EI! ³˙³¹1¹A OFF 
429 lien on shares 1 885 

Preliminary examinations, how 
757 taxkeeeetteeeeteMaaadaadaa 1954 
abstract to be forwarded with 
490 papers ... . 1966 
Prevailing party entitled to 476 
656 exception in cases within jus- 
476 tice’s jurisdiction 476 
481 Proceeding to adjudge habitual 
drunkard ... cecceesceeeeee 1711 
9998 Quo warranto against corpora- 
~ i TUFTS 

9999 who liable for...... ieee cose 1046 
482 Referee, fees allowed....- ere 483 
886 Restoration of lost records..1275, 1277 

Retax ation sereas . 494 
215 Revisory proceedings, taxation in 492 
577 Security in superior court, re- 

2225 quired, When ..... 495 

2226 bond for 495 
1389 judgment on.. 496 

in justices’ court 1777 

1932 Services of stenographer in tak- 

484 ing judge’s charge 339 

1044 State liable, when..... It . 4591 
508 Supplementary proceedings. 628, 629 

2225 Supreme court See Appeal and 

Error 

2230 Tender, allowable in case of. . 480, 486 

2187 Trustee, ete., liability for.. 489 
pen Warrants in payment, issuance of 2229 
480 | COUNSEL—See Attorneys 
482 Right of accused to have....... 2305 

COUNTERCLAIM—See Setoff and 

2236 Counterclaim 
988 | COUNTERFEITING—See Criminal 

Law 
917 
551 | COUNTIES 
489 Actions by and against... . . 950— 954 
injunctions against taxation. 955— 957 
475 on official bonds...........908— 962 
Aerial landing sites . 905-1 
2246 Appeals by, bond not required... 1721 
Appropriation of lands by....901— Wo 

1843 Bonds on public works, authority 

704 to require. 159 
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COUNTIES (Cont' d). 
Commissioners—See County Com- 
missioners 
Confession of judgment by...... 


Costs in civil actions, liability. 491, 


criminal actions, belong to county 2230 


payment by county, when... 


2225 
County property, garnishment of. 680-1 


Jury districts, division into..... 96 
Leases—Sec County Property, 

this title 
Liability for support of delin- 

quent chilllddddqdqaqaq 1987-8 
for traveling expenses visiting 

judge e 30 

Limitations on actions by...... 167 
Public works, laborers to be se- 
cured by bond ......... 1159- 1161 
Summons, service on whom..... 226 
Venue in cases of newly created 
countiliises saws GAl 
COUNTY ATTORNET— See Prose- 
cuting Attorney 
COUNTY AUDITOR 
Filing of lien notice on chattels, 
f/ ³·¹¹ An 1158 
Lis pendens notice, filing and can- 
| COlIATION: se inciwesestcneescs 243 
Records, assignment or satisfac- 

tion of judgments..... s.s.. 447 
attachments, discharge of..... 676 
bonds of county clerks..... avs 70 
redemptions, certificates of. 597 
satisfactions of United States 

judgments . 2. weeees e “400 

Sheriff’s deed, record of......... 604 
Warrants for costs bills issued by 2229 
for traveling expenses of judges 30 
COUNTY CLERKS 
Assignment or satisfaction of 
judgment, recording of...... 447 
Bail fixed by, when......... sees 2079 
not to be furnished by..... . ꝗ 765 
Bond of, conditions and filing. 70 
amount of, how fixed......... 71 
new, when may be required.... 72 
penalty for failure to furnish 72 
Books to be kept by............ 75 
custody and delivery to succes- 

Uy a ee eee 76 
levies, book of, to be kept... 449 
probate record 1372 

Change of venue, duty to transmit 
papers and records...... 215, 219 
Contempt, what constitutes...... 1049 
Cost bills in criminal cases, mak- 

ing and certifying.......... 2228 
Deposits in court invested in 

name o... 878 

reinvestment of interest, etc.. 880 
Deputies, appointment and powers 78 
Duties and powers i 77 
Entry of judgments.......... 431, 435 

of transcripts and abstracts of 

zudgmentnnsszzz . . . 453 


| COUNTY CLERKS (Cont'd). 


Execution docket, must keep.... 
return of sale, duties on....... 
Fees as superior court clerk..... 
eminent domain by school dis- 
trie 
filing abstract of verdic t. 
proceedings for custody of 
friendless children.......... 
Injunction, liability for sureties 
before justification.......... 
issuance of copy of order as 
Issuance of certificate expenses 
visiting Judge 
Judgment roll, to prepare 


how indorsed ........- PEET 
Jury drawn by, when..... ETT 
“Juvenile record,” kept by...... 
Office, where to be kept...... save 


open on judicial days 
Order-book, supplementary pro- 
ceedings ... 
Practicing law, disqualified from 


Record of index of judgments, to 


kee 
probate records 
proceedings in criminal cases.. 
witnesses’ attendance and mile- 
age 
Retention of moneys paid by 
sheriff, penalt9yyh9. 
Sheriff's deed, entry and indorse- 
MENt . ow cocccccrncecccccns 
Writ of garnishment issuable by 
COUNTY COMMISSIONERS 


Employment of county prisoners 
authorized... sssesseseseoo 
Friendless children, surrender of 
custody too 
county charges, custody may be 
awarded to incorporated so- 
ciety without consent of par- 
entiX]!“nnnnunu 
expenses of proceedings paid 
by county 
Limitation of actions for rejected 
iir. EEE T 

on appeals frori orders 
Power to determine public use in 
eminent domain 
taxation to pay cost of con- 
demnation... 
Probation officers, additional.... 
Rewards for fugitives, may offer 
payment, how 


COUNTY SHERIFF—See Sheriffs 


COUNTY TREASURER 
Bonds of county clerk filed with. 


COURT COMMISSIONERS 
Acts of, revision by superior 
court sso 


6 %%% O E E 


O E E 0 


2249 
2250 


70 


86 
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COURT COMMISSIONERS (Cont’d). 


Appointment, qualifications, term 


i 83 
%% ]³ðvwꝛ A A ENEN 85 
Jurisdietion and powers 85 
Juvenile delinquents............ 1987-2 
JJ) ͤ oh ete tesa - 88 
Power to subpoena witnesses.... 1217 
salary, allowance and payment of 87 


COURT REPORTERS 


Act applicable to certain coun- 


CCC 42-3 
Amanuensis to court 42-9 
Bond required of os. 42-1 
Clerk’s files, right to take....... 42-10 
Committee to examine 42-1 
Compensation . 42-3, 42-9 

additional fees allowed Sem ete . 42-4 
fees for transcripts......... . 42-5 
Counties of over twenty-seven 

thousand to have........... 42-1 
Counties of over two hundred 

thousand exempt from..... 42-13 
DütiOS es ²˙ſ 88 42-2 


Expenses of office paid by county 42-11 
Fees, additional, litigants to pay. 42-4 


J udges to appoint e . 42-1 
Notes to be filed with clerk...... 42-2 
Officer of court......... iwtctess 22-1 
Pro tem, appointments.......... 42-8 
Qualification ... wc cccee ee . 42-1 
Records, nght to take........... 42-10 
Removal for cause 42-1 
Substitutes, expenses of, litigants 
JJC 46-96 arene oan 42-12 
Term OF ese 42-1 
Transcripts, additional authorized 42-7 
OCS 100 E E eee 42-5 
county to pay in forma pau- 
peris cases 42-5 
made b³ßjß˖ß 425 
prima facie correct......... 42-6 
Trials to be reported......... ses 42-2 
OCOURTS—See Judges; Justices of 
the Peace 
Adjournment to holiday, how 
operates . C 65 
power to adjourn proceedings. 66 
Attorneys and counselors — See 
Attorneys 
Chambers, hearings in 1445 


Closed on legal holidays, except.. 64 
Contempt of, acts constituting... 1049 
committed in presence of, pun- 


ASMMIONG 4.0.6 PENETER aE 105] 
without the — proced- 

S e 1052 

power to punish.. ii reuse ers 53, 1050 
Court commissioner, appointment, 

ClCe a. a weenie eee oo4 tea ae 83 
acts may ‘be revised B 86 
powers of commissioners...... 85 

Deposits irn 3 745— 747 
Discretion to allow costs 493 


Funds in, how attached 665 


COURTS (Cont'd). 


Holidays—See infra Legal Holi- 
days 
Issues of law triable by........ 313 
of fact, when court tries...314. 315 
Judges of—See Judges 


Judicial officers defined......... 54 
act as attorney, when......... 55 
contempts may punish....... : 58 
disqualified, When 54 
judges of superior and supreme 
courts, powers off 59 

other judicial officers, powers 
);; K 60 
justice of peace, powers of.. 43 
poche h/! ³ð A 88 57 

Jurisdiction, exercise of powers 
conferred... cnc ete wna sca 69 
superior eourts 15 17 
supreme court. oe 1 

Legal holidays, what are 61- 63 
judicial business restricted to 

certain kinds..... eee ee 64 
sessions, effect of..........06. 65 

Liens of judgments, how secured 445 
justice courts .......... ..s...s. 450 
United States courts.......... 445 


Lost or destroyed records, files 

and proceedings, how substi- 
VVT 120 
judgments, how replaced...... 1271 
action to restore, procedure.. 1272 
appeal, extension of time for 1274 
costs on application to restore 1275 
hearings, evidence admissible 1273 
pleadings, how substituted.... 1270 
probate records, how restored. 1276 


costs of proceedings........ 1277 
Minor court judges to be decent 
in language 2... cece eee eees 2696-1 
Oaths, power to administer...... 1264 
Powers of, generally............ 52 
of judge as distinguished from 
% araia ennan 56 
Proceedings reviewable by cer- 
CCC EENET 1002 
not affected by vacancies or 
failure of sessions.......... 67 
Prosecuting attorney appointed, 
PFF acbutd bots caren 114 
Recess during deliberations of 
JULY. o & . eae 355 
Records and proceedings as evi- 
, sxiadaaweeaed sees 1254 
Rooms, supplies, etc., court may 
provide ... ..esssssesesoes 68 
Sittings appointed for holiday, ef- 
))VFVVVCVVVTſ—VV00000000000 sien 65 
Subject to wnt of mandate, when 1014 
to wnt of prohibition........ 1028 
Superior courts, adjournment con- 
strued as recess 26 
appeals from justices’ courts 
Sete aries toes ives eseewe sca odOLO— 1924 
clerk not to practice law...... 139-5 
commissioners to convey realty, 
appointment . nn 5 
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COURTS (Cont’d). 


court commissioners, appoint- 
MEn e oc. rere TIETE ° 84 
courts of record..........++- . 18 
decisions, time for rendition 
limited ea 39 
where may be rendered. e 42 
distribution of business among 
judges a eS ee ere 29 
injunctions, power to grant.. 718 
judges are magistrates....... . 51 
powers in counties of distriet 
%%% ee E ee 41, 42 
at chambers in attachments 678 


pro tempore, appointment... 40 
oath and compensation...... 40 
visiting other county on or- 


der of governer........ 27 
on request of local judge.. 28 
DOWGIS. ve ˙ ²·1O—idA˙¹¹w-- ec wuss 29 
traveling expenses, pay- 
MENU sa aeranta mni 30 
judgments, effect where ren- 
dered by one of several 
ef. aaae TT 29 
jurors—See Juries 
jurisdiction, appellate ........ 17 
loggers’ liens, enforcement.. 1172 
OTICING! « ð v 15 
juvenile court—See Delinquent 
Children sax «<0 s0ds3002 87-1 
designated as, when........ 1987-2 
open, except on nonjudicial days 18 
powers, general 59 
naturalization .... 15, 16 
witnesses to depositions be- 
fore notaries, etc., attend- 
ance compelled nensis 1236- 1238 
probate n and powers 
e 15, 1371 
records to be kept.......... 1372 
process, extent oni... , 32 
directed to whom.......... 35 
reporters for See Court Re- 
porter 42—1 
rules for government of 36 
seal, design off e 38 


sessions, where held. e 18 


number at same time. ETET 29 
special, when to be held.. 18 
visiting judge to hold, when 
ee ere e 67 2, 28 
visiting judges, powers of.. 29 
writs issuable by...... errr 15 
Supreme court, adjournments con- 
strued as recesses........ a 
admission of attorneys....... 139-5 
revocation of licenses.......139-18 
appeals to, when allowed...... 1716 
chicf justice, acting, when and 
how selected . i niaii 12 
clerk, record of attorneys.. . 139-21 
court of recor l 2 
departments, apportionment of 
business 9 
assignment of judges....... 8 


COURTS (Cont'd). 

decisions, number requisite 
for concurrence......... 
suspension Of ...........- 
time of taking effect...... 
hearings .. ins 
quorum of department . ree 

rehearing, effect of order.. 
en banc, hearings ordered when 


decisions, number requisite 
for concurrence......... 
ANGRY o ; 
time of taking effect. eer i 
quorum of court............ 
reargument, when and before 
whom.. ree 


judges of—See Judges 
judgments and decrees, effect. 
execution, power of......... 
jurisdiction, appellate and orig- 
inal.. 
aider by issuance of writs, 
poweroo ß 
open except on non judieial days 
practice, adoption of rules 
process, style and requisites... 
form, court may prescribe.. 
rehearing, vacates department 
decision 
rooms, furnishings, ete., when 
court may provide 
rules of practiſtſte 
seal.. 
sessions, when and where held. 
trial by, findings and conclu- 
sions . 
order of proceedings........! 
United States supreme court, 
appeal to, effect on injunc- 
tions 
vacancy in office of judge, pro- 
ceedings not affected........ 
want of jurisdiction, ground of 
demurrer prsata 
waiver of, not allowed...... 


COURTS OF REOORD 


Superior court ..... eee ree rr 
powers of, vested in justice of 
peace ö 
Supreme court. 


CREDIBILITY—See Witnesses 


CREDITORS—See Absconding Debt- 
ors; Assignment for Benefit of 
Creditors 


Right of administration......... 
CRIME . 
Falsely charging, actionable, when 


CRIME AGAINST NATURE—See 
Criminal Law (sodomy) 


ORIMINAL CONVERSATION 


ee @s8seeent_eeeeeeeeeoeeeteeeee 8 


Costs miss 
Justice of peace has no jurisdic- 
tion @#eee#8e se (EE e SE EE E S EE E @ 
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CRIMINAL INSANE—See Insane 
Persons; Prisons and Reforma- 
tories 


ORIMINAL LAW 
Abduction for aiaiai ete., 


penalty . TERP 
element of kidnaping. eer re 
Abortion, administering drugs to 
produce, penalty............ 
advertising or displaying means 
for produ eing. 
attempt by pregnant woman, 
Penn ³ĩðVÄ 


concealment of birth of child, 
enn, 8 
definition and punishment. TET 
manufacture or sale of drugs or 
instruments to procure...... 
producing by use of instruments 
through external! injuries, 
peng!!! 
witness not to be excused on 
ground of self-crimination.. 
woman taking drugs for, or sub- 
mitting to operation, penalty 
Accessory after the fact, defini- 


tion and penalty..... . . . 2008, 
before the fact, distinctions 
„e!!! 
ef... ð K 8 
liability to punishment for acts 

gut Of stato snua 
punishment . ete eee 
triable, though principal | not 

convicted . 
trial, when may he had. eae ers 

VONDUG 6:00 reanna EEEa 

in felony cases. e 
Accounts, falsifying, penalty... 
Accused, acquittal, see infra 

bail, when allowable..... 1957, 
exoneration, when 
conviction of lesser degree, 

Ness 

only on verdict or confession 

when a bak. . 
counsel, right to have..... 2095, 
dismissal for failure to prose- 

cute, see bar, infra.......... 

bars prosecution for misde- 

Meiners owe 

hearing, right too 


presumption of innocence...... 
separate trial if demanded.... 
speedy trial ieee 
witnesses, right to meet..... ee 
depositions allowed, when... 
right to subpoena........... 
Tights as wit ness 
instructions of eourt 
Acknowledgment, false, is forgery 
Acquittal or conviction, a bar.... 


defects in complaint, no bar.... 
different degrees, bar...... pees 
other county, bar. 
other state, bar............ eee 


2439 
2410 


2397 
2460 
2449 


2452 
2448 


2450 
2397 


2396 
2451 
2398 
2261 


2007 
2261 


2254 
2262 


2009 
2262 
2262 
2017 
2661 


2310 
2313 


2308 
2309 
2316 
2305 


2311 


2315 
2307 
2308 
2161 
2312 
2306 
2306 
2307 
2148 
2148 
2584 
2113 
2316 
2316 
2272 
2271 


CRIMINAL LAW (Cont'd). 

reconsideration, none for mis- 
„ 6 ienne aT 0 
vacation, prohibited l 
variance, no bar 2166, 
Acting without lawful authority, 
penalty . 
Actions, snlewfully instituting in 
name of another 


Adultery, punish ment. 
limitation on.. . 


Advertisements, affixing to public 
or private Proper t 

affi xing devices on ew prop- 
erty, penalty.. gotta aussie 
Advertising cures of venereal dis- 
eases, prohibited.......... 


2170 

472 
2316 
2673 
2376 
2457 
2457 
2708 
2659 


2462 


evidence ‚;ö»ͤ»; . ˙ m S HL 


counterfeit monexaV. 
divorce business, penalty...... 


2592 
2463 


false, prohibited. 9 ＋5 2 2426221 


indecent artie less 
lotteries ..... 


2640 


. q . 2465 2468 


means to prevent conception.. 2460 
Affrays, penalt̃ . 2556 
in presence of . pro- 
ceedings ...... ꝗ⁊qꝛmrP Sb. 1946 
Age of child, opinion "evidence 
and inspection to determine. 2257 
Aliens carrying firearms without 
NCONSE v ³ĩ 2517-1 
employment on public work...2334-4 
Anarchy, criminal, defined.2562, 2563-7 
advocacy by word of mouth, 
writing or actions, penalty.. 2563 
assemblage of anarchists, pen- 
NY a «. & seenssGeacres . 2066 
premises used for, penalty... 2567 
liability of editors and proprie- 
CCC 
witnesses, compulsory testimony 2568 
Animals— 
brands on, defacing, penalty... 2594 
imitation, penalty..... seswa 2999 
carcasses of diseased not to be 
sold or given away....... 2541 
burial under ground required 2541 
diseased, importation, sale, etc. 
prohibitedlddd 232540 
false certificate of registration. 2593 
representation as to breed... 2593 
horses, untying or removing... 2659 
malicious injury too 2659 
permitting at large on railroad 
right of way..... ee 2659 
sheep—Sce sheep, this title 
vicious, allowing at large, pen- 
alty . k e DISO 
causing death, criminal re- 
sponsibility of owner..... 2399 
wild, trapping or destroying in 
parks or cemeteries....... . 2659 
Appeals in criminal cases—See 
Appeals 
bond not required of defendant 1721 
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CRIMINAL LAW (Cont'd). 
by state restricted to certain 
STTONS << 6.3. da seeeeseceaess 
time of taking 
imprisonment pending, deducted 


Wiens . 1745, 
justice court See Justice of 
Pegeee tenses 
proceedings on reversal. oe 
Arbitrator, acceptance of bribe.. 
bribery of ........ E EO 
influencing, penalty .......... 
intimidating, penalty ......... 


promising award, penalty..... 
Armed associations unlawful..... 


Arraignment, time of......... 8 
appearance by counsel, when 
counsel, defendant’s right to... 

court to appoint, when..... ; 
name of defendant, true, to be 
ascertained and entered.. 


ee oe 8 2096, 
Arrest, bail, rights of accused. . 
V 1957, 
bail, ‘amount, indorsement on 
warrant C 
8 open dwelling- -house, 
etc. OPPRETTE 9 ** e 
escape or rescue, assistance may 
be commande ccd 
force may be us ee 
officer to show warrant..... re 
process, to whom directed..... 
service, by whom...... ere 
rights of person under........ 
warrant for, when issued...... 
by telegraph authorized..... 
Arrest of judgment, recommittal 
of defendant ...........0..-. 
Arson, contiguous fires, when 
liable for setting....... 9 
degrees, first, definition and 
penalty . 
second, definition and punish- 
ment coe 33 
limitation on prosecution, none 
where death ensues......... 
ownership of building immate- 
BIOL egs decade wee suede aes 
preparation to set on fire is at- 
tempftt 
set on fire definee. 
Art, works of, injury too 
Assault, conviction for, on recov- 
ery from maiming.......... 
degrecs, first, definition and pa 
ishment . 8 es 
second, definition and pun- 
ishment . . 
third, definition and punish- 
Menn!“ ee see ees 
force, when use does not consti- 
tutte ( 93 * ° 
indecent, penalty ............ 
injured party to be summoned. 
provoking, penalty ........... 


Assault and battery—See Assault 


1716 
1718 


1750 


1910 
1749 
2322 
2320 
2325 
2368 
2326 
2546 
2093 
2094 
2095 
2095 


2097 
2310 
2079 
2082 
2085 
2084 
2083 
2080 
2080 
2611 
2077 
2081 
2185 
2574 
2972 
2573 
2005 
2576 
2577 
2575 
2656 
2409 
2413 


2414 


CRIMINAL LAW (Cont'd). 


Assemblage, disturbing peaceful.. 

unlawful, penalty ......... wee 2000) 
Assignation houses, violation of 
injunction abating (See Pros- 


titution) 8 (S E EE SE EE EE EE DE S EE D 8 @ 946-4 
Assignment for benefit of cred- 
itors, penalty for fraud..... 2633 


Attempt to commit arson, prepa- 
ration to set fire constitutes. 2577 
to commit crimes, how punished 2264 
conviction under indictment 
for offense ..... e 
to commit train robbery....... 2651 
to suborn per jur.. . 2361 
Attorneys, barratry by.......... 2370 
soliciting business around Jails, 
etc., VAZTANTS ..cccrcecsceee 2688 


Auctions, mock, etc., penalty.. 2630 
Automobiles, removal of, penalty. 2659 
intoxication of chauffeur... 2527 
removal of numbers from...... 2601-3 
taking without owner’s permis- 
PN E E E E a 
Badges of secret and other orders, 
falsely worn 2626 
Baggage, wilful injury to....... 2666 
Bail, allowable when............ 2310 
amount fixed by court....2077, 2310 
indorsed on warrant........ 2079 
Capitale asess wes 2091 
deposit in lieu of......... ..... 2089 
in justice eourrũtie.e 1957 
oexoneratiol(o ß 2313 
forfeiture . 2090 
/ eee 2088 
Bar, acquittal—See Acquittal, 
supra ...........2113, 2271, 2316 
conviction (which see), infra 
dismissal a bar 2315 
com promise ꝗ : 2127 
wurf sGseseuwees 2114 
discharge to give evidence.. 2162 
failure to indict......... eee. 2315 
failure to prosecute...... oo. 2315 
misdem ea noõ??)h)h 2315 
order without prejudice........ 2165 
Barratry, penn liu³³)y)y)y 2370 
attorney guilty of, punishment. 2370 
constable committing, misde- 
FC ns 2374 
justice of peace committing, 
DODDICY srs wor aes aciewars eos 2371 
Baseball playing (which see)....2321-1 
Bastards—See Filiation Proceed- 
ings 
Beggar is vagrant, when........ 2688 
Begging, employment of minors, 
Una! 2446 
Bids, suppression ou 2333-1 
Bigamy, definition and punish- 
Mein ose 24538 
consort, when punished. e 2454 
proof of marriage, sufficiency. . 2153 
Billiard-halls, admitting minors to 2445 
Birds, injury to in parks or ceme- 
rie euens ee eee 2659 
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CRIMINAL LAW (Cont'd). 


Blackmail, definition and punish- 


MON lflfl!l;CöCõ ³·A wees 2613 
Boat defined. )%%FCͤͤͤͤ—:ü1 ease nae 2303 
Boats and vessels, crimes on, juris- 

diction ss a <<i00scssuseeu es 2293 
death 3 overloading g, pen- 

1 iie nA 2400 
through Teckless operation 

manslaughter ........... 2401 

destruction for insurance...... 2634 
false lights, penalty for display- 

ing 2654 
injuries to tackle and equip- 

mf 2659 
intoxication of officers, penalty 2527 
pilots, unlicensed, penalty..... 2040 
removal of numbers from mo- 

COPS o pa tansa entot oTa nrn 2601-3 
ship’s register, penalty for false 2635 
steamboats, unsafe — of 

STOA 6. 6. wacee ³ K sss 2532 
Boilers, unsafe pressure of steam. 2532 
Bond defined ....... e 2303 
Book-making, penalty.. 4 whee 

prohibited ... ccd 2473 
Books and records, malicious in- 

JULY sua ·ͤ seaeee Rae . q 2660 
Booms, malicious injury to 2658 
Brands, penalty for defacing..... 2594 

imitating, penalty 2595 
Breach of the peace, publication 

or circulation of matter in- 

gs, eases » 2064 
provocation to commit..... — . . 2417 

Break defined ......... re eee 2303 
Bribery, arbitrator, penalty. . 2320, 2322 
baseball players (which sec)...2321-1 
juror, ete., penalty........ 2320, 2322 

labor representative giving 
bribe to ves 2676 

representative receiving bribe 2677 
public officer, penalty..... 2320, 2321 
referee, penalty Sarees ee er 2320, 2322 
witnesses, immunity of.. 2149, 2150 

accepting bribe, penalty. 2324 

bribing, penalt yyy 2323 
witnesses, penalty ....... 2323, 2324 

Bridges, fast driving on, penalty. 2718 
injuring or mooring to 2656 
tolls, extortion of illegal....... 2715 

Bucketshops—See gaming, this 

title 
Buggery—See sodomy, this title 
Building deflnefgezdgee 2303 
Buildings, damaging or defacing. 2609 

doors of nn to swing out- 

Nl!!! 8 . qa 2525 
placing on streets or lands of 

e a Kcweiwewsww sees 2659 
Bunco-steering . cedweeee wale 
Buoy or beacon, injury to.. s.s.s... 2656 
Burglary— 

degrees, first, definition and pen- 
JJC 2578 
second, definition and penalty 2579 
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evidence, presumption of intent 2580 
possession of burglary tools. 2582 
offenses in commission of burg- 
lary, separately prosecuted.. 2581 
tools for, manufacture and pos- 
sess irn 2582 
Burial—See sepulture, this title 
Burning—See arson; fires, this title 
Carnal knowledge of female child, 
penalty 5 e cao 
penetration, sufficiency eee 243. 
castration of accused, when. . 2287 
Carriers, baggage, injuries to. 2665 
bills of . offenses relating 
tOo... .2635, 2644, 2646, 264. 
employees, "intoxication on duty 252 
wilful neglect of duty 2529 
engineers, employment of illit- 
erate, penalty... 2526 
failure to ring bell or sound 
whistlſiſiſſTãkãMñMkwlkk. 44 2528 
injuring or endangering by ex- 
plosives... ee eee er ees 2652, 2653 
intoxicating ‘liquors, drinking 
on, unlawful .........-- 2693, 2694 
profane and indecent language 
and quarreling, penalty...... 2561 
receipt for goods, refusal to give 2643 
tefusal to pay fare or leave.. 2561 
riding on car or engine to avoid 
paying fare 2561 
tickets, passenger, larceny of.. 260; 
redemption of unused required 26549 
sale, regulating oß 2648 
train robbery, attempt, penalty 2630 
wrecking, punishment ...... 2651 
Castration for rape authorized... 2287 
Cattle—See animals, this title 
Cemeterics, opening graves unlaw- 
fully, penal 2491 
roads through without consent, 
penalty . 2. essseseececoeno 2493 
Certificate, false, by officer, devel 
alty... esseseccoossececoo 2380 
Cheeks, issuance without funds or 
credit . i 2601-2 
Children—See ‘infants, under this 
title 
Cigarettes, — or sale, 
penalty . vv 2536 
sale to minors, penalty........ 
rere Terr 2445, 2697, 2700, 2701 
other than in original ' pack- 
ageeeesss;3e 2698 
when containing injurious 
drugnsgsgss2 Q 2697 
Civil remedies preserved. tl. 2296 
Civil rights, penalty for denial.. 2686 
Claims, false audit and payment, 
penaltyyhh eee 2381 
Clairvoyant is vagrant e 2888 
Classification of crimes.......... 2203 
Coercion, punishment .........6- 2614 
Cohabitation with prostitute, pen- 
alt) 8 
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ORIMINAL LAW (Cont’d). 


Coin silver, fraudulent brand on 
goods... 
Collecting for entertainments 
without authority .......... 
Combination to resist process.... 


Commitment to state training 


SCHOO) 4.6 a Gates s dauna 2276 
to state penitentiary—See sen- 

tence, this title 
to state rcformatory ......... 2277 
to women’s home and clinic.... 1996 

Common drunkard, selling liquor 

FFC 2689 

Vigna ßhgn 3688 
Common gambler is vagrant 2688 
Common law supplements code... 2299 
Competitive bidding, suppression 

VSS EE canes 2333-3 

Compounding, penalty .......... 2367 

evidence on prosecution..... . 2367 
Compromise, bar when........... 2127 

misdemea nor 2126 

Prehibi teac. 2128 
Compulsory process, accused en- 

TVT 2091 

Conception, prevention of, adver- 
tising means for, unlawful... 2460 

Concert saloons, admission of 
minors unlawful, when....... 2445 
Conspiracy, what constitutes..... 2382 

evidence of overt act unneces- 

BAY oy ira, aaant F 2383 
forfeiture of corporate fran- 

. Ühise, enn 8 2384 

resisting process, combination 

VT 2555 

Construction of penal code, rule.. 2298 
application to prior offenses... 2294 
common law to supplement code 2299 
continuation of prior acts..... 2300 

existing civil rights 2295 
former laws repea lee 2301 

revival not effected by repeal 2302 
terms employed, definition. 2303 

Contagious disease, penalty for 

exposing public too 2539 

Contempt, criminal, punishment.. 2372 
how punisheddddd 2273 

Contributing to delinquency of 

ir ͤ oe aaeeewer 1987-17 

Conviction, bar, when—See Ac- 

quittal, supra...... 2113, 2166, 2316 
defense, when ............ 2271, 2272 
lesser crime, when..... . . . . 2166, 2263 
lowest degree, wen 2308 
more than one offense, sentence 2285 
necessary before punishment... 2118 
none except by confession or 

“JJC 2309 
LE E ͤͤ ³˙VàAAA cae 2108 

V7 A wee ace ees 2109 

Convicts, competent as witness... 

Sere Te ee ee eee 1212, 2290 
foreign, penalty for importation 2687 
protection of law..........060. 2288 
right to protection, etc...... . 2288 


— 2681, 


2683 
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sale of liquor to, penalty...... 2689 
vagrants, wenn 2688 
Copy of indictment, etc., accused 
entitled cee 2091, 2092 
Copyright in play or opera, viola- 
DONE atneceusredousesno us 2690 
Corporation, actions against, pro- 
r / 2011-1 
appearance by ..........2006. 2011-2 
conspiracy forfeits franchise... 2384 


doing business without license, 
CCC) 2641 
fraud in stock subscriptions... 


issuance of stock fraudulently. 2639 
person, includes.......... 2011, 2303 
publishing false reports of con- 
CCC oe. 2642 
Corrupt, corruptly, defined....... 2303 
Corrupt solicitation, immunity of 
Wwitness es 2149, 2150 
Corruptly influeneing employee or 
/// ⁵˙.üüA ³ KA AA 2678 
Costs, audit and credit to county 
by state auditor............ 2229 
bills, how made and certified... 2228 
complainant to pay, when..... 2225 
before grand jury, enforce- 
ment against ............ 2226 
county or city to pay, when 
complaint unfounded ....... 2225 
forfeited recognizance, how 
„% es & Aid bee brs eww ous areas 2236 
fugitives from justice, liability 
of complainant .........2.00. 2246 
judgment foõ r 2187 
jury fee taxed to defendant, 
„„ SETORES 2227 
liability of private prosecutor.. 2044 
moneys collected for costs, ete., 
belong to county........... 2230 
warrants for, issuance and pay- 
ment by count 2229 
Counsel, right of accused to have 2305 
Counterfeiting, advertising coun- 
terfeit money .........e006. 2592 
possession of coin, penalty.... 2591 


search-warrants authorized .... 238 


trademarks, penalty .......... 2596 
uncoined gold, as nuggets, bul- 
lion, dus came 2702 
Crime against nature, what consti- 
CULOS soa wow eas ee eee 2456 
Criminal syndicalism ........... 2563-1 
use of rooms for.............. 2563-2 
Crops, malicious injury to 2659 
Dagger, dirk, etc., carrying and 
concealing, penalty ......... 2517 


Dams, malicious interference with 2658 
Dance-halls, admission of minors 


unlawful, wen 2445 
Dangerous exhibitions, penalty... 2535 
Weapons, carrying or conceal- 
ing, penalty ............ — . 2 2517 
Daytime defined ............... 2303 
Dead oe sepulture, this 
title 
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CRIMINAL LAW (Cont'd). 


Death sentence, how exccuted.... 


3% ĩͤQD—-— eelU= ecole 
Death penalty abolished......... 2392 
Decency, offenses out of state pun- 

ishable hge᷑rrtrre 2254 
Definition of crime ..... e A209 

terms in criminal code...... oe. 2303 


i intent as element, show- 


INO io: paei EECa 2292 
Delay ground for discharge. . 2311, 2312 
Dentists, practicing wi it ho u t 

license 2544 
Depositions, deemed complete in 

perjury, wennn 2356 

permissible in criminal cases, 

When s.s.. e306 

use before grand jury...... . . 1962 
Desecration of flag ees 2675 
Dikes and locks, injury to....... 2656 
Discharge on dismissal—See Bar.. 2313 
Disease, exposing to contagious, 

penalty sss screws ee T 2539 

Dismissal for delays......... 2311, 2312 
bar, when—See Bar.......2315, 2316 
nolle prosequi ........eeeeeee 2314 

Disorderly conduct in presence of 

legislature, penalty ......... 2337 

houses—See prostitution, this 

title 
Dissection, lawful, when..... . . 2489 

wrongful, penalty ...... sever. 2489 
Ditches and flumes, injuries to... 2656 
Divorce, advertising to procure, 

e aeeseeseusas bes 2463 
Docks and quays, injury to..... .. 2656 
Domestic animals—Sce animals, 

this title 
Drafts, uttering without funds or 

CYOGIC 4.4% 4usdee sew sews wees 2601-2 
Drinking liquors in public con- 

V yan es 2693 

common carrier to prevent. 2694 
Drugs, administration by intoxi- 

cated physician .......e2e0- 2402 

narcotic, regulation of sale.. 2509 

poison, sale without label and 

re ĩðüuĩĩ 8 2508 

prescriptions ‘fraudulently made 

and presented 2510, 2511 

wrong or omitted labels, pen- 

ALY «© & wi T0000 2507 
Drunkard, common, defined...... 2669 
Drunkenness, punishment. . . 2668, 2721 

no defense to eri ne 2258 

sale of * to drunkard, pen- 

alty . e 2689 

trainmen, ete., penalty for in- 

toxicatib(to n 22527 

vagrant, wen . ꝗ e688 
Ducling, abetting, penalty....... 2420 

challenging to duel, penalty... 2420 

death resulting, murder in sec- 

ond degree —— . . . 2094 

fighting a duel, penalty eee . 2419 

provoking a challenge or ac- 

ceptunce, penalty. 22421 
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venue, when fought outside 
// weer eee 2422 
witnesses, participants compe- 
tent as 2423 
Duress as def ene 22506 
of married woman 2255 
Dwelling-house defined .......... 2303 
Electric meters and appliances, 
tampering with ..... TEITTE 2657 
transmission lines and appurte- 
nances, injuries to 2656 
Embezzlement . . . 2569, 2571, 2601, 2604 
decedent's estate, penalty...... 1471 
indictment, allegations of.. 2074 
Emblems, displaying seditious, 
penalty . .. ⁊: . 2563-7, 2503-11 
searches and seizures........ 2563-10 
Embracery, penalty ........- e 
Employees, intoxication of cer- 
tain classes, penalty........ 2527 
railway, neglect of duties, pen- 
J ͤ A 2529 


refusal to labor, endangering 


e 22 Sosa E ees 2533 
service of prostitutes is va- 

gans reni Ten 2688 

Enforcement of criminal fine. 

e 2200, 2201, 2206 

Engineers, illiterate, penalty for 

employing or acting as 2526 
failure to ring bell, penalty.... 2528 
intoxication on duty, penalty.. 2527 
wilful omission of duty, penalty 2529 

Engines, n to be sup- 

pled. %% ĩð oOo 

Enter defined 2303 
Escape by prisoner, penalty . 2342 
aiding and suffering, penalty... 

Pere re Te ee oe ee o 23843- 2345 
concealing prisoner ....... . . . 2346 
recapture and imprisonment... 2341 

officer may command assist- 

UNC 4.44-s0csessueetiecwece AUR 

women’s home and elinic...... 1999 
Evidence, abortion, tendency to 
incriminate no excuse to wit- 

ness 2451 
adultery, proof of marriage... 2153 
advertising diseases 2462-1 
automobile theft ......... e e 2601-4 
bigamy, proof of marriage..... 2153 
COnfession . e. sesssesssseooso 2151 
conspiracy, overt acts unneces- 

J ³·ꝛA1AAA r EI 
destroying, penalty ........... 2362 
detention of documents, etc... 2359 
false, penalty for offering...... 2358 
gaming, testimony of player... 2480 
incest, proof of marriage...... 2153 
incriminating, not to be used.. 

e . .I . . 2148, 2150, 2291 

in abortion and selling drugs 2451 

in bribery and corruption... 2330 

in criminal anarchy......... 2568 

in gambling 2480 
injured party to be taken. wen 193 
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intent in maiming............ 2407 
not to be pleaded in indict- 
Mens , 8 2067 
pleadings in civil cases in- 
admissible e saw we iss 282 
presumption of innocence...... 2308 
receiving stolen property....... 2154 
removal of motor license num- 
„CCC 2601-4 
rules same as in civil cases.... 2152 
slander of woman, corrobora- 
„ oc EErEE REENE ETET 2434 
state’s, discharge of accused to 
give... 2 
stolen automobile. — W . 42601 
Exceptions, how taken 2186 
taking and certifying, eto. . 381— 397 
Executions, detailed account, un- 
Al! 32461 
fine and costs q 2201 
forfeited recognizan ces 22232 
stay, by recognizance... 2204, 2205 
Executor, embezzlement by....... 1471 
failure to return inventory.... 1469 
Exhibitions dangerous to public.. 2535 
dangerous employment of 
minors unlawful ........... 2446 
immoral, employment of minors 
in, unlawful .......... ss... 2446 
indecent shows unlawful...... 2459 
Sunday performances prohibited 2499 
Explosives, damages caused by, 
penalty . 2653 
death caused. by, manslaughter, 
when e P403 
irap unlawfully . —*õ . . 2004 
placing so as to endanger life or 
Pope aaeeww es 2652 
transporting, when misdemeanor 2506 
Ex post facto application denied. 2294 
Exposure, indecent, penalty...... 2458 
Extortion, definition and punish- 
ment. 42910 
by public officer, penalty. R 2612 
of tolls for bridges and ferries. 2715 
Failure to ring bell or sound 
whistle at crossings......... 2528 
False advertising prohibited.....2622-1 
accommodations from innkeep- 
ers obtained bj 2625 
animal or vehiele obtained by. 2628 
claim to public officer s... 2627 
indictment describing wane or 
r ( 2074 
instruments affecting title... 2621 
lights and signals to boats and 
trains . è e (EE EE SE DE SE I E E E E E E E se 2564 
manifest, invoice, te 2635 
permit, license or diploma 2617 
personation of another, penalty 2615 
of officer, penalty........... 2616 
3 Property by, lar- 
ceny . 2 . 2601 
sale of mines by, penalty. A . 2711 
signature obtained by....... . 2619 


! CRIMINAL LAW (Cont'd). 


False representation of physical 


eee a tees . . . 26088-1 
as to credit e 2620 
as to recommendations. 2623 
False return or failure to exe- 
cute process sawa AIO 
False statements about financial 
institution 432-1 
Fast driving over bridge . q 2718 
Felony, eumulative sentence, when 2285 
defined . ee 
limitation on prosecution. se... 2009 
punishment when not fixed.... 2265 
wrongful death from, damages. 183 
Females, abduction for prostitu- 
tion or sexual mann 
ene!!! seen 2439 
compelling marriage or defile- 
ment, penaltetetetyhh r 2438 
employment in saloons, penalty 2689 
indecent assault on 2442 
placing in house of prostitution 2440 
seduction, penalty for . 22441 
marriage as defense q 22441 
selling liquors too . . 2689 
slander of, penalty..... ee 2433 
corroboration necessary..... 2434 
Feticide—See abortion, this title 
Final record, what included..... 2224 
Fines—See Fines and Penalties 
Fire apparatus, injury to....2519, 2656 
Firearms, aiming or discharging. 2559 


aliens carrying without license. 2517-1 


carrying and concealing, pen- 
alty . ee ee ieee 
sale to minors, unlawful, when 
setting spring guns, penalties. ° 
using contrivance to suppress 
noise ö 6 
by minors, when unlawful... 
Fires, apparatus for extinguish- 
ment, interference with..... 
doors of public buildings to 
swing outward.... pacers 
engines operated without spark- 
arresters .. 
negligently setting or guarding 
obstructing firemen, etc. ...... 
setting without permit of fire- 
Waden 
smoking where prohibition 
Posted CG(C( / 
willfully setting or refusing to 
extinguish 
Fish, oysters, injuries to beds.. 
Flag, uniform regulations, viola- 
tion of—See Flags.......... 
Food, poisoning, penalty........ 
Force, when use does not consti- 
tute assau lt.. 
as means of escape does not 
raise larceny to robbery..... 
Forcible entry and detainer, pen- 
alty for unlawful force..... 
Foreign conviction or acquittal a 
defense 


9 ö et @ 
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CRIMINAL LAW (Cont'd). 
jurisdiction not to exclude 
prosecution, when ° 


Forfeitures for crime abolished.. 
of office, when........ ie eae 


Forged or false instruments or 


records, penalty for offering 2358 
detention by court.......... . 2359 
Forgery, definition of terms...... 2590 
corporate officer, falsely sign- 
JJ 2586 
degrees, first, definition and 
punish mente! 2583 
second, definition and punish- 
ment 2585 
false certificate of ‘acknowledg- 
ment constitutes.......... 584 
falsely signing as corporate of- 
NCCP E EE TETEE 2586 
forge, forged, forgery, forging, 
dened s 6: s-eswiewiwesicn nen 2590 
form and similitude defined... 2590 
genuine signature by one per- 
sonating another of same 
Aff. 8 2588 
instruments, forged, offered in 
evidence... .. . 2358, 2359 
misconduct in signing petitions 
circulated under law or or- 
dinane 232589 
pleading in indictment, eto... 2071 
uttering forged instruments. 2587 
writing, written instrument de- 
Ged osre sireorer satine 2590 
Form and similitude in forgery. 2590 
in trademarks..... Grace eee EE 2600 
Former acquittal—See acquittal, 
this title 
Forms of pleading, ancient, abol- 
(/ ( 2022 
indietm ent.. s.s... 2006 
Fortune-teller is vagrant...... . 2688 
Fraud, assays, or samples of ore, 
falsifying ... esssesss. 2712- 2714 
assignment for benefit of cred- 
itors, criminal responsibility 2633 
badges of orders, Ra Wear- 
IE ao 2626 
bailee of horse or vehicle, acts 
constituting fraud.......... 2628 
banks, receiving deposits when 
insolvent . 2640 
boats or vessels destroyed for 
insurance, penalty.......... 2634 
claims, presentation of false, to 
public officers 2627 
concealing foreign matter in 
merchandise .. . wecsccoeees 2618 
corporations doing business 
without license .......... 2641 
publishing false — of 
condition 2642 
employment of agents, false 
representations ......... 2624 
obtained by false recommen- 
dations 6 6 „ 6 „ 6 „ 6 „0 2623 


CRIMINAL LAW (Cont'd). 
false practices See false, this 
title 


fraudulent conveyance, when 


misdemeanor... 2631 
receiving knowingly, penalty 2632 
improper use of badges and 
other insignia of orders or 
SOCICLICS é.0 + s 2626 
innkeepers, defrauding, what 
constitutes 6.4. < ese Seen 2625 
insolvent bank receiving de- 
posits, penalty.............. 2640 
insured property, fraudulent de- 
Krüss 2636 
intent as element, sufficiency 
VV 2292, 2303 
license, diploma or permit, use 
ase intai 2617 
market price, false statements 
// A 2622 
misrepresentation as to secret 
society . i ee 
mock auctions, penalty..... . 2630 
removal or destruction of mort- 
gaged property, etc........ 2629 
signature obtained by false pre- 
tens ens . . 2619 
stock, false ‘subscriptions to... 2638 
issuance fraudulently, pen- 
alty . e . q ˙ .:639 
reissuance of canceled...... 2639 
vessels destroyed for insurance 2634 
weights and measures, use of 
faldo: ig a as. reeni 2637 
Fraudulent conveyances, eriminal 
responsibility 2631 
knowledge of grantee, penalty. 2632 
Fruit trees, malicious injury to.. 2659 
Fugitives from justice, requisi- 
ion 8 2241— 2246 
return by foreign government, 
expenses e 
rewards for apprehension. . 2247 2251 
Gaming, admittance of minors to 
gambling places, unlawful.. 2445 
betting games, etc., penalty... 24:0 
bookmaking prohibited........ 2473 
bucketshops, definition. 2475 
conducting, penalty......... 2476 
names of purchaser or seller 
to be furnished customer.. 2477 
bunco-steering, definition and 
PEDEL oia 4isseasecdwee 2479 
common gambler, punishment. . . 2469 
is vagrant....... EPET 2688 
evidence, testimony of player. 2480 
gambling devices, keeping, pen- 
J7ôÜ·˙fꝛĩẽinAmnm ĩ⅛˙ ĩ ͤ 
search-warrant for.......... 2238 
seizure and disposition of... 2478 
pool-selling prohibited......... 2473 
racetrack gambling, penalty... 2721 
swindling by means of cards, 
etc. ... e 
use of building for, penalty. 2474 
warrant for search ‘and seizure 
of devices. 2258 
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CRIMINAL LAW (Cont'd). 
Garden, injury to..... Hawa gees 
Gas- meters and appliances, tam- 

pering with.. 
pipes, malicious injury to..... 
Gender, masculine includes femi- 
nine and neuter..... ike hace ; 
Gold articles, fraud in marking. 
Governor may commute sentences 
Grafting, gross misdemeanor. 2333- 
by employee........... ere 
witnesses, immunity. 
Grain, malicious injury to....... 


Grand jury, disclosure of trans- 
actions and depositions, pen- 
alty . EE E Clos 

finding and presenting indict- 
ments.. . 2042 
juror acting after challenge al- 
JJV 
powers, duties, challenges. 2025- 


Grand larceny defined, penalty.. 
Grass, malicious injury to....... 
Gross misdemeanor, punishment 
when not fixed...... e 
Guideboards, injury too 


Habitual criminals, punishment.. 
Halls, public, doors to swing out- 

ward . 
Heir, pretended, production of.. 


Highways, disturbance on, shies 
alty for creating. 
deposit on, of unwholesome 
SUDStANCES: s woe Gene seen tes 
fast driving over bridge, pen- 
CTC ee tiie ss 
glass or tacks placed on, penalty 
malicious injury too 
mileposts and signboards, in- 
Jury % A 
unlawful use of traction engine 
on... 
Hobo is vagrant........s.cceee . 


Homieide, bail not allowed, when 
r er Grer dots ees 
death penalt 9 
excusable, Wen 
facts necessary to be estab- 

nie 
justifiable, When pesi 
by public officer, when...... 
manslaughter, definition and 
punishment .. . ..ceeseoes 
abortion constitutes, when 
o 396- 
death by vicious animal, man- 
slaughter by owner, when 
caused by explosion of ex- 
plosives unlawfully kept 
caused by overloading boat 
or vessel constitutes.... 
caused by physician ad- 
ministering drugs while 
intoxicated, penalty..... 
Murder in first degree, defini- 
tion and punishment...... 


(T 0 S o %%% „e 86 8 


2659 
2657 


2656 


2303 
2684 
2233 
2335 
2679 
2150 
2659 


2379 
2049 
2373 


2041 


2605 
2659 
2267 
2656 
2286 


2525 
2374 


2534 
2537 
2718 
2720 
2656 
2717 


2719 
2688 


2310 
2390 
2392 
2404 
2391 
2406 
2405 
2395 
2398 
2399 
2403 


2400 


2402 
2392 


. CRIMINAL LAW (Cont'd). 


in second degree, definition 


and punishment........... 2393 
killing in duel, murder in sec- 
ond degrees; 2304 
no limitation on prosecution.. 2005 
plea of guilty, jury trial neces- 
)) AEE Ces ewes 2116 
proof requiree mw 2391 
venue of prosccutions......... 2016 
Horseracing, bookmaking, and 
poolselling prohibited....... 2473 
on Sunday prohibited......... 2499 
prohibited, when 2721 
Horses and vehicles, removal of. 2659 
Ill fame — See prostitution, this 
title 
Impeachment, power preserved... 2297 
Incest, definition and punishment 2455 
proof Of marriage 2153 
Indecent articles, advertising, ete. 2460 
assault, penalttvyv eee 2442 
exposure, penalty... ...cccceeee 2458 
language or conduct.......... 272114 
Indeterminate sentence, when may 
be imposed..... . . . 2194, 2195, 2281 
determination by board of con- 
S canecaneaecs 242282 
Indicted, indictment defined 2303 
form and sufficiency...... 2054— 2076 
offenses prosecuted by........ 2023 
setting aside, grounds..... 2099— 2101 
variance immaterial, when. 2076, 2156 
acquittal no bar 2316 
Infants, age, how may be deter- 
IIC AA 2257 
beggars, employment as, pen- 
nf Ona bene eea ees 2446 
billiard and poolrooms, admis- 
sion unlawful, When 2445 
cigarettes and material for, sale 
to, unlawful.............. 2445 
compulsory testimony on cig- 
arette sales 2701 
f oases 2697, 2701 
smoking eigarettes prohibited 2700 


delin quent 


1987-1. 1987-18 


disorderly house, admittance to 2445 
sending to, as messenger, 
Penn!!! teeta 2446 
emplovment at labor below cer- 
tain ages, when unlawful.. 2447 
to sell or distribute obscene 
literature . ＋ ꝙ＋ 4 . . . 2459 
exhibitions, employment for i im- 
moral or dangerous, unlaw- 
ful. ERETTE 2446 
firearms, sale, when unlawful. . 2445 
use of, when misdemeanor... 2560 
gaming, unlawful to admit to 
gambling house............ 2445 
health and moral law violations 2445 
intoxicating liquors, admittance 
to place of sale, unlawful. 2445 
sale to, penalty........cecee 2445 
juvenile offenders, treatment 
TE (- 6 6 2 1980 1986 
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CRIMINAL LAW (Cont'd). 


obscene literature, exhibiting to 
opium houses, admission to, un- 


lawful... wee ec eee „ 


pool and billiard rooms, admit- 


tance to, when unlawful... 
responsibility for crime.....- 


substitution of child by custo- 


dian, penalttzryy n 


tobacco and cigars, sale to, pen- 


alk e 
use of, by minor 


Information, informed against, de- 


fine dad 


form and sufficiency...... 2054- 
offenses may be prosecuted by 


Innkeepers, frauds on oes 


e ee ee 


@ 


committed wen 
discharged When shew eves 
plea of insanity.....- . 
removal from one institution.. 
Inspection, penalty for selling pe- 
troleum withouũt. 
Insurance, in reference to— See 
Insurance; Penalties 

Insured property, fraudulent de- 
struction . nn 2634, 


Intent to defraud, sufficiency of 


Shoẽwingggg 2292, 
Intoxicating liquors, compounding 
low wines and selling as 
whisky, eta. 
drinking in public conveyances 
prohibited.. 2693, 
fraudulent prescription by 
physician ...- 
place of sale, minors not to be 
admitted 
females not to be admitted.. 
sale to minor ss. 
to drunkards and convicts 
unla wf ulla 
when not ag eee. 
saloons, obstructing view of in- 
terior prohibited.......+-+-- 
Intoxication of employees of rail- 
roads, steamboats, etc.....-- 
not a def ene. ae 
Invoice, making false, penalty... 
Irrigation ditches and flumes, in- 
terference with ..... 2 


Jetty, injury to 
Judge, defined 


Judgment, acquittal, vacation pro- 


hibited 
arrest of, Wen 2183, 
attendance of defendant, arrest 
to compel ...... eee ` 
bench-warrant for defendant 
confinement pending execution. 
costs, when ETET —I— * 


2459 
2445 


2445 
2257 


2375 


2445 
2445 


2303 
2076 


2024 
2667 
2655 
2625 
2308 


2175 
2176 
2176 
2174 
2284 


2505 


2636 
2303 


2696 
2694 
2510 


2445 
2689 
2445 


2689 
2695 


2495 


2527 
2258 
2635 


2657 


2656 
2303 


472 
2184 


2197 
2199 
2214 
2187 


1280 


CRIMINAL LAW (Cont’d). 


cumulative sentence, when .... 
custody pending issuance of 
death warrantt 
death sentence, failure to exe- 
cute, proceedings 
commutation by governor... 
infliction of penalty, how ... 
warrant, to whom directed.. 
defendant informed of verdict 
prior too 
execution of condemned prison- 
er, how ..-..ee- e 
fine and costs, commitment un- 
til paẽĆooaoᷣ 
disposition on 
execution against property. 
stay by recognizance. . 2204, 
imprisonment to enforce pay- 
mennttt 
lien ook 
penalty for not paying over.. 


worked out, rate allowed.2206, 


indeterminate sentence to peni- 
tentiary ce 
applicable to sentence to state 
training school! 
termination of sentence to 
state training school 

to reformatory .....- r á 
mittimus to sherif ..... 8 
pardons may be granted by gov- 
ernoaoerrkrkrkkr 
pleaded in indictment, how.... 
presence of defendant, when 
necessary .ccccesseccccsenes 
pronounced by court, when.... 
recognizance to keep peace, 
when .. 
breach, proceedings on 
record of death warrants and 
returns e 
reprieves may be granted by 
governoů,»r,õrnrnrnrr 
return of death warrant ..... 
filing by county clerk ...... 
saving clause on repeal of prior 


act e E E DE E E OE E © 3 


sentence to penitentiary, form. 
suspended, Wen 
sheriff ordered to deliver prison- 
er to penitentiary for exe- 
cutioailiu nn er 
return of proceedings ...... 
suspension, when permissible.. 
sustaining demurrer to indict- 
ment, when final ......... 

no bar, When 8 
transcript of conviction ...... 
verdict, judgment on 


Jurisdiction, justices of peace... 


persons e 
state courts not ousted by for- 

eign, wWee n 
superior court 


Jurors, acceptance of bribe...... 


alternates authorized..... Sve tenets 


2215 


2223 
2216 
2218 


2221 
2208 
2280 


2213 
2217 
2280 


2106 
2114 
2207 
2187 

46 
2010 


2270 
15 
2322 


2137-1 


challenges 4137-1 
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moneys received to payment 


of labor and material ..... 2604 
defenses of claim of title.. 2608 
part ownership no defense. 2602 
right to commissions no de- 
fense ..... F 2602 
denned fn 2601 
embezzlement by agent or fidu- 
J))V%öÜð— ensue uns 2601 
by executors, F 1471 
grand larceny, penalty ...... . 2605 
issuance of checks or drafts 
without money or credit....2601-2 
money, allegations of indict- 
Ment 66605006405 wie dee es 2074 
mortgaged personalty, sale or 
mortgage·eofßffßf 2603 
obtaining property by mistake 
and secreting ..... e 2601 
property by false personation 
or false pret ene 2601 
Ownership in part no defense. 2602 


Rem. Wash. Code, Vol. I—81 


briberyßxoů ekt 3320 
deſi nee.. . ꝗ •.b . 2303 
grand juror acting after chal- 
lenge allowed, penalty ... 2373 
disclosure of transactions . 2378 
influencing, penalty ..... 2 . 2325 
intimidating, penalty ......... 2368 
promising verdict, penalty .... 2326 
soliciting duty. as. . 2328 
Jury, challenges 2138 2142 
civil practice applicable ...... 2137 
drawing, misconduct in ...... 2327 
fee, taxed to defendant on con- 
eiiier. eee 2227 
misconduct of officer in charge 2329 
number require . 2137 
Gh 2. ꝗ⁊ . 2143 
separation allowed, when .... 2159 
view of place of crime....... 2160 
waiver, when allowed ........ 2144 
Justice of peace, criminal cases 
before ..cccccesseeee s 1919- 1935 
Juvenile offenders, commitment to 
state training school..... 1980, 1986 
Kidnaping, definition and pun- 
ISNMENE seers oo40s bas oe a's 2410 
consent not a defense, when.. 2412 
selling services of kidnaped per- 
Sonn e walt 
venue of prosecution 2412 
Knowingly defined 2303 
Labor of minors below certain 
ages, when unlawful ....... 2447 
endangering life by refusal... 2533 
Larceny, acts constituting ..... 2601 
automobil. ꝗ 342601-—1 
evidence obbbk 2601-4 
bank officers accepting deposits 
in insolvent bank — ⁊:Z . . 2810 
claim of title as defense 2608 
commissions, right to, no de- 
CCC AAA ea iae 2602 
contractor failing to apply 
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passenger tickets of railways 
and steamboats, failing to 
cancel, de . 
petit larceny, what is..... eee 
receiving stolen property...... 
evidence of...... Sas Sie wi ee 
sale of mortgaged personalty.. 
stolen property, disposition of. 
value, what and how ascer- 
VVT 


Legal holidays, magistrates may 
( (( rere 
notices, destruction of....... a 


Legislature, disturbing, — mis- 
demeanor . 2. veccecccscoes 
9 conduct in presence 
TTT 
intimidation of member, gross 
misdemeanor ... ..cseeeeee 
witness, refusal to testify be- 
fore legislature or its com- 
mittees . rece 


Lesser crime, conviction when. 
Letters, concealment of, penalty. 
opening unlawfully....... eee 
sending complete, when....... 
Lewd or dissolute person is vag- 

FONG: aca 64696605. 408Gs eee 
Lewdness, definition and penalty. 
Libel, definition and penalty.... 
excuse as defense...... aie eats 
falsely charging with certain 

imes TETT 
financial institutions, false state- 


ment about. oe . 24 


furnishing libelous information, 
penalty . 9 peewee ee 
justification . ‚ 2236 
liability and defense of edi- 
tors, etc. 
malice presumed, when. 
pleading in indictment........ 
privileged communications .... 
publication defined............ 
reports of public proceedings 
privileged, when 
slandering female, penalty..... 
corroboration of woman slan- 
dered... 
just iſieat iod88s 
suppression of publication, of- 
fering for gain 
threatening to publish, penalty 
venue 
Lighthouses, injury too sacs 
Limitations, in misdemeanors.... 
cases punishable by imprison- 
ment in penitentiary........ 
computation where indictment 
set aside... 
none in murder or arson result- 
ing in death....ccccceseeee 
Literature, obscene, unlawful to 
sell or oWW . 
Livestock law—See animals, this 
title 


„eee e 02428, 
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* 


defacing brands on, penalty... 2594 tampering with books, papers, 
imitation of brands.......... 2595 and records 2660 
Lotteries, advertising, drawing, telegrams, opening and divulg. 
PCFVVTTTTAT 2465 iniuDui eens 2663 
definition and punishment..... 2464 throwing missiles at trains.. 2650 
disposal of real or personal trespass on railway tracks or 
property by means of, pen- land of another.........2664, 2665 
FF . . 2466 train robbery, attempt to com- 
advertising, unlaw ful. 2466 mi. 2865 
leasing building for, penalty. 2466 Malicious prosecution, penalty... 2369 
maintaining office for regis- Manifest, making false, penalty. 2635 
„%/%%%ͤ ⁰ se awes 2466 Manslaughter—See homicide, this 
foreign, criminal code applic- title 
able to..... EEEE EE 2468 Marked, stamped or branded de- 
insuring lottery tickets, penalty 2467 fined see sccscccuccccucccs. 2685 
advertising offers to insure.. 2467 Marriage, compelling under threat 
selling tickets, penalty......... 2465 of defilement............... 2438 
Machinery, injury to..... eee 2659 proof of, in certain cases..... 2153 
Mamino. deint on and punish: solemnizing unlawfully ........ 2671 
mene. . ... 2407 | Masked persons, assemblage pro „ 
liability for assault, when..... 2409 1 on of aia ics hae 2553 
manner or instrument immaterial 2408 erata ei RR 2554 
recovery as defense 2409 i see 27% 2 22 
Mayhem— See maiming, this title 
Malfeasance by officers...... 2569— 2571 Medicine, practicing without li- 
disqualifies public officer....... 2289 cengseee 2544 
Malice, maliciously, defined...... 2303 regulation of sale and prescrip- 
Malicious mischief, attempt to tion ff ese ee 2507- 2509 
commit train robbery....... 2651 Meetings, disturbing, penalty.. 2547 
baggage, injury to er 2666 Messages, telegraph, tampering 
damaging property and endan- With 2656, 2660 
gering life by exploding sub- divulging, penalty... creas 2002 
BtANCES . . e csssssoecoooseo 2653 opening unlawfully........... 2663 
discharge firearms at trains, ete. 2650 Mileposts, injury to....2656, 2716, 2717 
endangering life and property Minerals, robbery of deposits or 
by placing explosives. ..2652, 2653 applianees 2703 
false lights and signals to assay, etc., falsifying.....2712- 2714 
boats, railway engines, ete... 2654 Mines, fraudulent sale of........ 2711 
falsifying accounts.......... 2661 ores, altering assays and sam- 
fires, unlawful setting MENN See l ples / lia 2H 
fires, this title Minors—See infants, this title 
gas, electric, steam or water Miscarriage, producing, penalty 
appliances, interference with 2657 | i — cecccercccesccnccece . . e . 2397, 2398 
injuries to improvements, etc., Misdemeanor, compounding, when 
on public lands....... 2704- 2707 and how ee eee ee ae 2126— 2128 
to property.............2659, 2667 compromise, when authorized.. 1904 
to railroa dss. 2650 definition —U— H cece ccc recccees 2253 
to United States lighthouse. 2655 jurisdiction of justice of peace 
interfering with dam, reservoir, . O VvBeõe Ir 46 
boom or pier „ET 2658 limitation on prosecution ( —*—ͤk ee 2005 
letters and telegrams, opening neglect of duty by officer con- 
and divulging........... 2662, 2663 st it ut eso 2268 
lighthouses, injuries too 2655 prohibited acts constitute, when 2269 
mileposts, injury to, penalty punishment, when not fixed by 
33 al ite, at . q . 2716, 2717 Statutee . 2266 
property subject to, enumera- will, penalty for withholding.. 1379 
JVC 2659 Misfeasance and nonfeasance, 
generally, where not specified 2667 when not punishable....... E 22i 
publie utilities, injuries to.... 2656 Misprision of treason........... 2319 
gas, electric and water ap- Misrepresentation as to secret so- 
plianees, interference with 2657 ef, eed 2696-1 
reservoirs, dams, booms, cte., Missile, deadly, throwing i in pubiie 
interference with......... 2658 place ee ee ee eee 2259 
railroad property, injury to.... 2650 Monuments of boundaries, ma- 
signboards on highways, in- licious injur g 2656 
jury to 22716, 2717 Mooring to bridges and buoys... 2056 
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justice by resisting process.... 
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Morphine user is vagrant....... 2688 
Mortgaged realty, removal of im- 
provements, etc., penalty.. 2709 
Motor vehicles, removing num- 
Ber weno 2601-3 
taking without owner’s permis- 
sion . 2601-1 
evidence ofſf,‚f]]IIIIIt. 2601-4 
Murder—See homicide, this title 
Names, indictment by wrong 
nme wis esas Sis 2058 
true, to be declared and en- 
tered . ee re .2096, 2097 
Narcotic drugs, regulation of sale 2509 
Navigable waters, obstructing... 2656 
lighthouses, injury too 2655 
Neglect n 2303 
Negligence define. 2303 
Negligent, negligently, defined... 2303 
iad ea instruments, false pro- 
test era ³˙·AAAA . ees .. 2638 
New trial, grounds r 2181 
application supported by aff- 
davit, wen 2182 
Next of kin, false personation... 2374 
Night-time, defined ......... s... 2303 
Night wanderer, is vagrant...... 2688 
Nolle prosequi, how obtained. 2314 
Nonfeasance constitutes misde- 
meanor... sessies 2268 
not punishable, when 2275 
Notices, legal, removal or destruc- 
r ws 2656 
Nuisance, public, definition of 
ee ee seast ennea L000, 2501 
abatement authorized re ui 2503 
deposit of unwholesome sub- 
stance on highway.......... 2537 
explosives, keeping unlawfully. 2504 
transporting, when misde- 
MCANOP . r see. 2006 
lottery iS 6e vec ĩðLĩ 8 2464 
maintaining or permitting, pen- 
TTV 2502 
oil and ‘petroleum products, sale 
of uninspected, penalty... 2505 
brands to be effaced on empty 
barrellIdzdz 222505 
Number, singular includes plural 2303 
plural includes singular .. 2303 
Oath, defined....... RE E E 2354 
jury, oath oll 2143 
Obscenity, indictment, sufficiency 
of allegations.........e.e6. 2075 
indecent exposure of person, 
penalty). 2458 
articles kor prevention of con- 
ception, etC. 2... seccccee 2460 
obscene literature and pictures 2459 
employing minor to distrib- 
ute, ete 2459 
' exhibiting to minor, penalty. 2459 
venereal diseases, advertisiug 
CUICS 6 ss E A EET 2462, 2710 
Obstructing firemen, penalty..... 2520 
extinguishment of fires . 2519 


public officer 


Offenses prior to Penal Code gov- 
erned by laws existing at 
time of commission. 


Office, appointment to, penalty for 


offering reward 
Officer, acceptance of bribe... 


appointment as, 


ward, penalty.. 


bribery of....... 


(E E E SE E E E 8 


offering 


TO- 


concealing or P ac- 


counts. 


conviction forfeits office. 
in office, 


corruption 


defined. 


in 


ceived . 


penalty 
2334, 


ext ort ion by, penalty..... 
failure to pay over moneys re- 


false audit and payment of 


claims. 


certificates, penalty..... 
official reports, penalt 


falsely certifying acknowledg- 


ment, forgery. 


er preserved. .......o. 9 
influeneing, when constitutes 
r! cuasawetwwswees 


falsification of accounts....... 
homicide by, when justifiable.. 
impeachment and removal, pow- 


interference with, penalty. ee 


intimidating, penalt 
willful, 


intrusion, 
penalty . 


legislative member, 


tion of.. 


into office, 


intimida- 


malfeasance ‘not specified, pen- 


alty . ahaa 


misappropriation of p ublic 


funds 


misconduct relating to jurii . 


. . 2569, 
2327, 


mutilating or falsifying records 


nonfeasance, 
meanor... 


willful, 


misde- 


2331, 


official functions, grant to an- 

Other, penalty.........00- os 
oppression in office, penalty.... 
personating, punishment.. 


records, 
etc... 


2336, 
falsifying, mutilating, 


refusal to receive person into 


custody 


eee eees##ee#eesqe#e#e@e s6 


to arrest or aid in arrest.... 


resisting, penalty 


gross misdemeanor......... 
surrender of office, penalty for 


refusal . 


taking personal property from 
custody, penalty. „ 6% % 0 „ „ 0 0 0 0 


2555 
2672 


2294 


2332 
2321 


2332 
2320 


2569 
2289 


2335 
2303 


2345 
2612 


2569 
2381 
2380 
2350 
2584 
2569 
2405 
2297 
2333 
2331 
2368 
2336 
2337 
2570 
2571 


2329 
2348 


2268 
2672 
2335 
2611 
2616 
2348 
2364 
2365 
2366 
2331 
2336 


2340 
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treasurers, misappropriation of 


public funds — . . 2071 
Oils, pipes, malicious injury to. 2656 
uninspected; possession an d 
Ic sees eee. 2505 
Opium-houses, admittance of min- 
ors, unlawful........eceeeee 2445 
joints, maintaining or visiting. 2670 
user is va grant: 2688 
Oppression under color of — | 
penalty e 2611 
Orchard, in jury to. e 
Owner defined. . 2303 
Oyster-beds, injury too 2659 
Oysters— See fish, this title 
Palmist is vagrant........ 8 2688 
Papers, tampering with......... 2660 
Pardon, governor vested with 
or AAAS 
Parole of prisoners, when....... 2282 
Of women 1997 
Parties to prosecutions..... 2007, 2008 
Pauper criminals, attorneys’ fees, 
DOW. DOV 6:5:6.44)06 6400s naees 2305 
Pawnbrokers, defined............ 2487 
interest, rate allowed......... 2486 
penalties... avccuswsacawecee. 2485 
record of transactions......... 2481 
inspection by prosecuting at- 
torney and police......... 2482 
reports to chief of police..... 2483 
retention of property pledged.. 2484 
sale of pledged Property, limi- 
tations e «6 ceeecawticaaesanes. 2480 
Peace, preservation of.. . . . .. 1936— 1948 
Penal Code —8ee construction of, 
this title 
Pedigree, false representations as 
CCC 2593 
Per jury, affidavit or n 
when complete 2356 
affirmation, false, same as false 
/c Het oe Wow eaeee es .. 1269 
degrees, first, penalty. e 
second, penalty ere Te eT 2353 
deposition, when deemed com- 
Plotë sos 8 2356 
materiality of statement, ignor- 
ance of no defense.......... 2352 
onth and swear defined........ 2354 
pleading in indictment........ 2072 
subornation o ß 2360 
attempt, penalty............ 2361 
Witnesses, conviction of perjury 
renders incompetent...... 1212 
incompetency, no defense... 2355 
irregularity in swearing no 
detens 2355 
offering false evidence 2291, 2358 
statements bv, not known to | 
be true, effect............ 2307 
summarv commitment may be 
ordered 2359 
„Person“ defined. 2011, 2303 
includes corporations and gov- 
ernmentg 2242303 
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Personal property defined....... 2303 
Personating public officer....... 2336 
Personation, false, to claim inter- 
est in estate, penalty....... 23/4 
Persons punishable...........--. 2254 
accessories 4. 2008, 2231 
princip als ꝙ 2260 
soliciting law business around 
jails, etc., are vagrants..... 2688 
without visible means of sup- 
port are vagrants........... 2688 
Petit lareceny—See larceny, this 
title 
Physical defects, falsely repre- 
senting .. e. ceccccccseceee 26088-1 
Physicians, fraudulent prescrip- 
tions by..... e ee 2510 
narcotic drugs, prescribing of. 2509 
practicing without license, pen- 
JVC 2544 
prescribing when intoxicated 
causing death, penalty...... 2402 
Pictures and photographs, obscene, 
penalty for selling or exhibit- 
)J 2459 
Pilots, acting without license. . 2545 
intoxication on duty, penalty.. 2527 
Pleading and practice, acquittal 
or conviction, when a bar 2271, 2272 
answer to indictment, etc. .... 2048 
time for. 9 2098 
compromise of misdemeanors, 
when and how.......... 2126— 2128 
demurrer or answer on denial 
of motion 102 
PTOUNGS: (OL , 8 2105 
judgment on, when final.... 2106 
failure to plead after overrul- 
ing demurTer.......ssesss.o 2107 
judgment on demurrer, no bar. 2114 
order setting aside indictment, 
etc., no bar to prosecution... 2104 
plea of guilty, made by defend- 
ant in open court....... . 2110 
court may hear testimony... 2116 
of insanit vv . 2174 
of murder, jury impaneled.. 2116 
of not guilty, effect of..... 2112 
court to enter, when....... 2115 
withdrawal... ..cccceee eee 2111 
pleas of defendant........ sees 2108 
form of entry.............. 2109 
punishment imposed only on 
Seton ones 2118 
refusal to plead, plea of not 
guilty entered..... e 2115 
resubmission, effect of.. q U. 2103 
setting aside in diet ment. 
grounds for motion. . . 2099, 2100 
information, grounds for mo- 
„„ 6 wednseseseec ccs 2101 
stolen property, recompense to 
prosecutor and officer. 2130 
restoration to owner...... oe 2129 
sale not to affect title...... 2129 


INDEX— VOL. I. 


[References are to Sections.] 


CRIMINAL LAW (Cont'd). 
Poisoning food, drinks, and med- 
icines, etc. 
Poisons, sale without label and 
er!“... dioi 
narcotic drugs, sale and pre- 
scriptiotrss 2509, 


Pollution, water supply..... 2542, 


Pool and billiard rooms, admis- 
sion of minors unlawful, 
Nen AEE pa 

Poolselling, penalty 

prohibited ... cc 

Practice in justice’s courts.. 

Preliminary examinations, bail, 
manner of justification. ..... 

certification to superior court.. 
complaint and warrant........ 
compromise of offenses, when.. 
costs against complainant, when 
abstract to be transmitted.. 
depositions, when taken and 
used. ee eer err 
discharge ‘of person accused, 
when.... 8 

on bail, when......... wee 
hearing and adjournments..... 
magistrates may associate oth- 
CCC 
pursuit and apprehension of 
party charg ec. a 
A for appearanco 


to appear before justice of 
peace, When 
testimony, how taken 
witnesses recognized, how and 
When 
commitment for failure to 
o A soe owen 
Prescriptions, fraudulent, penalty 
((/ ( cee seas 
presentation of, penalty....... 
Presumption of innocence....... 
Principal, who 1942 sccewoss evens 
Prior offenses, existing laws to 
govern ... ; 
Prison, prisoner, defined......... 
Prisoners, communication with, 
DCUSILY ce & s0ruiseaeeseses 
escape, penalty......... Eeue 
aiding, penalty. as 
concealment of prisoner..... 
connivance of officer, penalty 
custodian suffering, penalty.. 
insane, confinement — See in- 
sane, this title 
parole, when..... esusu eee 
recapture and imprisonment.. 
rescue of, penalty..... PEE 
transfer from one institution to 
Ahne sheen 
working prisoners in county 
JC—VPCVVT0TTTC00 
Prizefighting. 1 for n 
or engaging in 


. 1925- 


1951, 


e 1959 — 


2516 


2508 


2510 
2543 


2445 
2721 
2473 
1935 


1956 
1963 
1949 
1964 
1954 
1966 


1962 
1954 
1957 
1952 


1958 


- — r — 


CRIMINAL LAW (Cont'd). 
parties may be arrested and 
recognized not to commit of- 


FCC & oncee. Shee E 2557 
Procedure as to commitment and 
recognizances same under in- 
formation as indictment.... 2052 
Proceedings to preserve peace, ap- 
FFJC!C(C(ͤĩ³˙¹.•AAA ˙¹ 1922— 1924 
affravs in presence of magis- 
„„ ⁊˙̃ H 1946 
commitment to jail, when 1941 
complaint of threatened offense 1937 
costs, eomplainant to pay, when 1942 
against defendant, how en- 
Forced cc ws Sreswedreses . 1943 
discharge of defendant, when. 1942 
on giving bond 1944 
examination of accused....... 1938 
recognizance, when danger ap- 
prehended . tl. . . . 1940 
deposited, Where 1945 
prosecution for forfeiture, re- 
MISSION: es o Sadeeeweea'e et 1947 
surrender of principal by sure- 
ty, effect........6- 98 
warrant, when to issue . 1939 
who may issue process 1936 
Process, combination to resist... 2555 
service on Sunday prohibited, 
OXCODE ¢.6.c 49.444,55 4084000008 2497 
Procreation, prevention, when au- 
thorized . : zrase 287 
Prohibitions of statute, violations 
constitute misdemeanor, when 2269 


Property defined.....sscecceeses 2303 
malicious injury to, penalties 


C 2650— 2667 
Prosecutions, how comimenced... 2023 
Prostitutes are vagrants........ 2688 

accounts or interviews of, de- 

nied publication 2461 

cohabitation with, penalty... 2440 
earnings of, acceptance...... 2440 
Prostitution, admitting minor to 

Pee /// ĩð E E 2445—1 

abduction of female for pur- 

TCC 2439 

places used for—See Prostitu- 

11 . as wees 946-8 

placing female in house of, pen- 

JC E E E E 2440 
Protest, false, penalty for — 2635 
Publications prohibited, when... 2461 
Public aun malicious 8 

Ona EEA 2656 

conveyances, liquors not to be 
drank in 2693, 2694 
offenses in eseee 2061 
indecency, a misdemeanor...... 27211% 


lands, malicious injury on.2704— 2707 
officer—Sce officer, this title 
utilities, malicious injury to.. 
interference with certain 
ee eee eee ee 2657, 2658 
works, suppression of bids..... 2333-1 


2656 
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Punishments, attempts .......... 2264 
contemptS . . y sesesescveccces 2273 
death penalty, for jury....... 2392 
felony, when not fixed by 

StALUIC « 2 6. dan sieacegeeewes 2265 
gross misdemeanor, not fixed by 

Statute . ea cocsccvesee 2. V. 2267 
jury to fix, murder . 2392 
misdemeanor, not fixed by 

Nah 8 . 2266 
nonfeasance in office......... 2268 
omissions, when not punishable. 2275 
prevention of procreation...... 2287 
prohibited acts . . . 2269 
punishable elsewhere ......... 2270 

Racetrack gambling, penalty..... 2721 
use Of premises for, penalty... 2721 

Rape, definition and punishment. 2435 
carnal knowledge of female 

child, penaltetrk . 2436 
penctration, sufficiency of.. 2437 
punishment by castration..... 2287 
threat of, to W marriage, 

penalty . igensaveu “2400 

Real property defined. e 2303 
removal of fixtures from mort- 

gaged . 2709 

Receiving stolen goods, penalty. 2601 
bringing into state property 

stolen in another state 2601 
evidence, sufficiency of........ 2154 
receiver is vagrant........... 2688 

Recognizances, action on, by pro- 

secuting attorney......... 2234 
not defeated by defects or 

omissiobls 2235 
costs, fees and charges, how 

taxed e cesceccrsccvceces 2236 
deposit of money in lieu. . ꝗ⁊q) 2089 

in justice eourt. e.. . L957 
execution, stay ff.. 2232 
forfeited, judgment. 2231 
forfeiture of bond or money, 

WON, «os Siwes seek eee eee we 2090 
judgment vacated on production 

of defendant 2233 
officers may takaæekkkkeeeeeeeee . 2087 
taken by peace officers, certify- 

ing and recording ........ 2088 

in open eure 2086 

Records, alteration or conceal- 

ment, penalttvvv 2347 
false instrument, offering for 

err E E E EET 2349 
final in criminal actions includes 

!!! ͤ — . . 2224 
mutilation or falsifying by of- 

NCO’ s. TAC eee eae ee 2348 

Referec, acceptance of bribe, pen- 

BLY se Doe eaweeeeeeee tes 2322 
Piber f. ences 2320 
influencing, penalty .......... 2325 
intimidating, penalty . 2 . 2368 
promising decision 232 

Registration of animals, fraud in 2593 
of trademarks, fraudulent..... 2599 


CRIMINAL LAW (Cont'd). 


Religious assemblies, disturbing.. 2499 
acts prevention of, penalty.. 2498 

Remedies, civil, preserved. 2295, 2296 

Removal from office, power pre- 

fc / eee e ees wae 2297 
license numbers on motors....2601-3 

evidence oßß 2601— 
timber without paving tax. . . . 2629-1 

Repeal of prior criminal statutes 
declared . c “coud 
does not revive former law... 2302 
enumeration of express repeals. 2304 
saving clausgs eee 2006 
Reprieves, governor may grant. 2223 
Rescue of prisoner, penalty...... 2339 

retaking, officer may command 

ASSISTANCE ... wescccccvecese DMRS 

Reservoirs, malicious injury to... 2658 
Resisting public officer, penalty.. 2331 
process, combination for, pen- 

C % 2000 

Rewards— See Rewards 
Rights and remedies, civil, not 

Alete“! se wee 2293 
of accused on capital charge... 2091 
on charge of felony........... 2092 

Riot defined ....cceccvscsssesee 2548 
punishment .. . sccoccscvcces 2549 
Robbery, definition and punish- 

JJ(õĩ⁰TZTÄAb aces 2418 
sluice-boxes, vein or lodes, etc., 

on CIAIMS 2. wccccscccvccess 2703 
train, attempt alt.. 2651 

Sabbath-breaking, definition and 

Panasgtſßſ 2494 
observance of other day excuses 2496 
process, service prohibited, ex- 

e tf eceso. 2497 
racing horses prohibited PE 2499 
religious acts and assemblies, 

disturbing . 2498, 2499 
theaters and shows, exhibitions 

prohibiteckk 2499 

Saba aeae 2563-3 
advocacy of....... TEPE — o o e 2003—00 
pen ose 22563 — 
repeals not intended..... . 2563-6 

Saloons, common drunkard, selling 

NQUOP 16 4:cs.aer gees buco nals-c 689 
convicts, admission or sale of 

NQUOTS e? 2659 
female persons, employment, 

etc., prohibited ........ .... “2689 
obstructing view of interior... 2495 
Search, without warrant, penalty. 2240-2 
Search- warrants, issuance of.. q 2237 
contents and directions. e 2239 
counterfeit coin and apparatus. 2238 

destruction of .......... wae. 2240 


dwelling-house, necessity for. ..2240-1 


execution of warrant.......... 2240 
gaming apparatus .......66... 2238 
destruction of ....... kenteti. 2240 
seditious emblems............ 2563-10 
stolen property .....cscece.... 2237 
restoration to owner........ 2240 
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Second-hand dealer, defined...... 
penalties ... 
record of transactions . 

inspection by prosecuting at- 
torney and police......... 
reports to chief of police...... 
retention of property.......... 

Seduction, penalty 
marriage as defense....... Ter 
suspension by marriage 

revival through abandonment 

Sentence, cumulative, When 
indeterminate, when. .2194, 2195, 
limit may be ‘fixed by board of 

control. 
suspended, when 

Separate trials for joint offenders 


% D D o O D D D D D @ 


W e % D „ @ 


6 E S E E E E E E O O O O ese 


Sepulture, burial or cremation, 
iet 8 . 

interference with funeral or 
COFDSE: s aa 


opening grave, ete., to steal 
body, coffin, vestments, etc., 
penalty... 

road through cemetery, pen- 
alltti nn 
receiving body wrongfully dis- 
interree ee 
Sewers and drains, injuries to.... 
Sexual crimes, detailed account 


UNIGWLU). s se Keser seees emcees 
organs, disease, etc., advertis- 
ing cures, prohibited........ 
Signature defined ............. i 
obtaining * false pretense, 
penaltt̃ nnn 


eee S E EE SE EE e j 


Signs and notices posted, injury to 
on real property, penalty...... 


Silverware, fraud in sale of. .2680- 


Slander of female, penalty....... 
evidence, corroboration neces- 
SULY’< +.3 S6acueeatunenesre ys 
justification Teer ee 
Smoking, where prohibition 
posted, penalty ............. 
Sodomy, definition and punish- 
Menn 
Soil and stone, digging or taking 
Soliciting subscriptions for bene- 
fits, ete., unlawfully......... 
Spring-guns, penalty for setting. 
State reformatory, first offenders 


committed tko 
training school, juvenile of- 
fenders committed to........ 
Steamboats, unsafe pressure of 
CC)) 4. £6 ͤmN. ee eae See 
engines and boilers, death 
through reckless operation 
manslaughter ... ..-sceeeee 


Sterling silver, fraudulent sales.. 
Stolen property; disposition of... 
restoration tO OWNEL......seee 


2680, 


2280 


2277 


401 


2682 
2609 
2129 
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search-warrant for 
Strike by employee, endangering 
life, penalty ß, andsc 
Subornation of perjury, penalty.. 
attempt, penalty 
Substitution of child, penalty.... 
Suicide defſineedʒd 
aiding or abetting crime....... 
attempting, penalty ....... iste 
abetting attempt, penalty.... 
incapacity of person aided no 
defense... 
Sunday — See 
this title 
Supersedeas, appeal, effect....... 


sabbath-breaking, 


1745 


Suppression of competitive bids. .2333-] 


Suspension of sentence, when.... 2280 
Swear defineo dd 2354 
Swindling, punishment ......... 2471 
Syndica lis 2563-3 
Tackle and equipment of _— 
ee ee iweekans 2659 
Telegrams, tampering with or 
CIV WIM Ne set errien 2660, 2662 
opening unlawfully ........... 2663 
Telegraph and telephone lines, in- 
JUILCS TÖ hg ð aw weees 2656 
messages, intercepting or inter- 
fering i!! 2656 
Tense, present includes future. 2303 
Terms in criminal code defined... 2303 
Theaters and shows—See exhibi- 
bitions, this title 
Throwing glass or tacks on high- 
WAYS «4.4 ween ʒ cove 2720 
Ticket-scalping, penalty ....... . 2648 
redemption of unused passage : 
CICK CUS ees wisi tess scooee 2649 
Timber, malicious injury to...... 2659 
removal from land delinquent 
er ( 2629-2 
Tobacco, sale or gift to minors, 
unlawful C 2445 
Tolls, illegal demand, penalty... . 2715 
Traction engine on highway, 
failure to stop ee ee 2719 
Trademarks, affixed, when deemed 
// ˙·¹.AA cena eendes eee 2598 
counterfeiting, penalty ....... 2596 
displaying goods with false, 
DONQILY eee ˙·A ee ones oe ene 2597 
form and similitude defined.. 2600 
fraudulent registration, penalty 2599 
Trade unions, bribery of HE 
sentatives 2676, 2677 
Train robbery, attempt. ee 2651 
Tramp is vagrant..... ee ee 2688 
Transfer of prisoners. . 2278 
of insane convietsss 2284 
Treason, definition and penalty.. 2317 
evidence ony for convic- 
!! ata wees eas 2317 
levying war defined........... 2318 
misprision of, penaltv......... 2319 
. Treasurers, publie, mi appropria- 
tion of funds. 571 
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Trees, injury tdooo 2659 subpoena for state’s witnesses.. 2136 
Trespass, advertisements affixed to time of trial....... 5 2312 
property, penalty .........- 2708 venue corrected, how.......... 2164 
on double track railroad....... 2664-4 verdict against a portion of 
on land of another 2665 those charged, when....... 2169 
warning against, sufficiency. 2665 degree of offense, any inferior 
on railway tracekckkk g 2664 to charge may be found... 2167 
— e nan eacdcnwaescs 2172 
Trials and verdicts— offenses included in that 
accused, presence necessary, CHATCOO. « we ea eseseuesas 2168 
Nen. Sees ee wen 2145 reconsideration, wen 2170 
absence from trial, when al- rendition ooo 2171 
lowed oas 444 checeewu ae 2146 special, in issue of insanity. 22175 
right to speedy trial........ 2312 in case of first degree mur- 
committed, when ..... 8 2176 dern 2392 
conduct of CTIA 3 cs ices seca oes 2158 specify degree or attempt, 
continuance, when granted. 2135 FE 8 2263 
state not entitled to, when.. 2136 witnesses, competency senadas “Lit 
conviction or acquittal a bar, attendance, compulsory ..... 2148 
WHOM 624. k ĩ ß ess » 2166 defendant ass. 2148 
“criminally insane,” defined... 2173 immunity in bribery, etc., 
discharge of defendant to give cases 2149, 2150 
evidence, CHOC’. 22545006044 2162 instructions where defendant 
when discharged ........ vee 2176 does not offer himself..... 2148 
docket entries .. — * 2134 Undertakings ineluded in term 
evidence, confession * 2151 bond- 2303 
marriage, proof in A u tery, %» „ % % „ 00 LEE SE SE EE „ „ 0800 out 
bigamy and incest......... 2153 Uniform flag law—See Flags 
receiving stolen property, nec- Unlawful assemblages, penalty... 2550 
essary proof 2154 destruction of property by.. 2552 
rules in civil actions, ap- masked and disguised persons. . 2553 
Pee. ĩͤ ner konia 2152 meetings to advocate anarchy.. 
state’s, when defendant may epee %% „„ „„ „40 2566, 2567 
FFF 2162 owner of premises permitting 
variance as to ownership... 2156 unlawful assemblage of 
insanitv, how and when pleaded 2174 masked personsè8Ss 2554 
jury trials, number of jurors.. 2137 refusal to after warn⸗ 
alternates... s 2137-1 ing (— . . 255 
challenges, peremptory, num- oe E NN substances, deposit 
ber allowed...2137-1, 2138, 2139 on highway ..........cccee. 2537 
to panel, when allowed..... 2140 Vagrants. pr inst.. 
for cause, when allowed... 2141 ahi i a n 68 1969 
for conscientious scruples WhO arte eee 2688 
as to capital punishment 2142 Value, ascertainment in 1 2606 
n dy ot a nen l . l . i i 5 Variance, dismissal for, effect. 2316 
discharged without preju dice, ownership of property, effect. 2076 
Vehicles, intoxication of those in 
„ . i165 h wet 
/ AA oe roosen] 2143 — PERCE HES eee nea 2527 
separate for joint offenses... 2161 Venerea] diseases, advertising 
view of place of crime....... 2160 cures prohibited ............ 2462 
waiver, when allowed...... 22144 prima facie evidence of....... 2462-1 
mental irresponsibility defined. 2173 Venue, accessories tried where.. 
mistake in charge, defendant = = = |  —§ ceeccccecececssses cae 2017, 262 
held, Wg-e nnn 2163 change of, proceedings to ob- 
practice as, in civil actions. 2158 MANY: one cy CW E 2018, 2019 
punishment, court and not jury consent of part ies 2020 
NN AAA A 2172 recognizances on granting... 2021 
questions of law, court to de- criminal sending of letter 2274 
CCC 2158 duel outside of state 232422 
rights of accused—Scee accused, homicide . 2. wsccccscecceces. 2016 
this title kidnap ing q ˙ 22412 
separate for joint offenses..... 2161 libel . (—U—V— q́ 2 2428, 2429 
special verdict on acquittal of offense committed in one county 2012 
insane person 2175 in two or more counties 2013 
state’s evidence, accused may in one, property taken to an- 
ive hes 2». 2162 other 2015 
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CRIMINAL LAW (Cont'd). 


CRIMINAL LAW (Cont'd). 


mortal wound in one, death 


in another county..... 
near county boundary... 


wrong county, corrected how... 


Verdict—See trial, this title 
Verification of informations. 


Vineyard, malicious injury to.... 
War, levying, what constitutes... 


Warchousemen, mixing goods, 
penalty 
receipts in duplicate, when 
demeanor ... rr 

cancellation on delivery of 
Property 
fictitious, penalty ...... 


refusal to issue, penalty. 
Water-meters and 
tampering with ........ 
Pipes, malicious injury to.. 
supply, pollution of....... 


mis- 


apphances, 


impure, penalty for furnish- 


ii 
Weapons, deadly and dangero 
aiming or discharging at 

sons... 
airgun, 
meanor, wenn 
carrying dangerous ....... 
concealing dangerous 


us. 
per- 


discharging a misde- 


spring-guns, setting, penalties. 


throwing deadly missile in 
NG pee 
use of firearms by minors, 
alty 


E % E o E E „% „ @ @ 


pub- 


pen- 


Weights and measures, use of false 
Wife, abandonment and failure to 


support, penalty 


eeeteet# 8 © 


duress of husband no defense.. 
Will, penalty for withholding.... 


Witness, abortion, testimony com- 


pulsory... 
acceptance of bribe....... 


attendance, prevention of, 
alty . 


pen- 


right of ‘accused to compel.. 


bribery . sea 
commitment for perjury.. 
competency . 


2148, 


of person guilty ‘of bribery.. 
compulsory testimony in ram- 


ing cases 


convicts, competency and credi- 


bility . 


criminal anarchy, self-crimina- 


tion not to excuse...... 
defendant as 
dueling, self-incrimination 
excuse to participants... 
fees, allowance of........ 
immunity... 
incompetency, 
, niaan 
incriminating testimony 
used against, when.... 


10 


n 2149, 
no defense 


in 


not 


perjury in giving, punishable 


2016 information ...........2043, 2050 
2014 instructions to jury respecting. 2148 
2164 to testify before legislative 
committee or legislature... 2338 
2051 right of accused to face....... 2306 
2659 testimony not known to be true, 
2318 CH CCE 64.4 4aseced wre E 2357 
Woman—See female, this title 
2645 home and clinic—See Women's 
Home and Clinic 
2646 Words and phrases defined...... 2303 
Working prisoners in county jail. 2279 
5 Writing definee ddl 2303 
2643 | CRIMINAL ANAROHY—See Crim- 
inal Law 
2657 
2656 CROPS | 
2542 Lien (see Lien))))) 1188— 1190 
Malicious injury too 2659 
9543 Right to, on redemption...... 600, 602 
2517 | ORUELTY 
9559 Ground for divor ee ᷓ 982 
2559 — 
2517 Tenancy by, abolished........... 1343 
2517 
2518 | DAMAGES 
l Allowance on appeal, when...... 1738 
2559 Assessment, jury may on default. 411 
accounting, reference when nec- i 
2560 CSSALY a a aana a 411 
2637 defendant may demand........ 251 
Attachment in actions for, when. 648 
2444 Death by wrongful act.......... 183 
2299 amount recover able 9. 183-1 
1379 beneficiaries of action 183-1 
construction of act..... . . 183-2, 183-3 
2451 Dissolution of injunction, when 
2324 (// tener ewwr cs 736, 737 
Ejectment, what recoverable.... 
%% sters Beers eiae ea 796, 799, 800 
Eloignment or injury to logs, ete. 1181 
2307 Embezzlement of effects of de- 
2323 ceased person 1471 
2359 Eminent domain 895, 913, 926 
2147 Excess or inadequate, ground 
2330 for new rial!!! 8 399 
Executor’s or custodian’s neglect 
2480 to produce will............. 1379 
Exemplary, for malicious attach- 
2290 MOCO < 4. exes E E E E T 654 
Failure of officer to execute pro- 
2568 cess in justice’s court, etc.... 1776 
2148 Forcible entry and pane what 
recoverable ......ceeeceeeee 827 
2423 Habitual drunkard, injuries by, 
498 r 1713 
2150 Injuries to persons or property by 
boats, lien oon ¶ 1182 
2355 Nuisance, action for issos 943 
Personalty, detention of......... 434 
2901 Property taken or damaged—See 
2291 Eminent Domain 


indorsement on indictment and 
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DECORATION DAY 


DAMAGES (Cont'd). 


Seduction ..... e ee 
Trespass, willful injury, trees, ete., 
treble allowed ss 


Usurpation of office, claim for... 
action for, when may be had.. 
Venue, actions for injury or de- 
tention of personalty ...... 


Waste, treble allo wee. 

Witnesses, injuries arising from 

nonattendance ...... . . . 1220, 
DAMS 


Malicious injury too 
DANCE-HALLS—See Criminal Law 
DAY LABOR—See Labor 


DEAD BODIES 


Burial or cremation required 
Interference with, penalty...... 
Opening grave to steal body, etc. 
Receiving body wrongfully disin- 


terred ( EE SE SE SE SE EE se e O 0 E 9 0 0 
Violation of sepulture, penalty... 
DEATH . 
Action for wrongful.......evee. 
beneficiarics of action....... os 
damages recoverable........ js 
= construction, gender eee 
Appeal not affected..........-- 
Attorney’s, effect ououuub 


Effect on limitation of actions... 
Ground for vacation of judgment, 
Nhe ns 
objection by petition and affi- 
da vit ö 
Wrongful, action for 


DEATH PENALTY 
For first degree murder......... 
DEBTOR AND OREDITOR — See 
Absconding Debtors; Assign- 
ment for Benefit of Creditors 
Creditor right to administration.. 


DECEDENTS’ ESTATES—Sce Des- 
cent and Distribution; Esecu- 


tors and Administrators; Pro- 
bate Code; Wills 
DECENOY 
Offenses against, out of state, 
when punishable here....... 
DECISIONS 
Of superior court, limit of time in 
giving cooscecreces Terre 
filing, when rendered out of 
county where heard ........ 
DECLARATION OF INDEPEND- 
ENCE 
TeX eue 6060444405455 4000% page 


„5 5 „4 e „ eee 6 „„ „6 „6 61 


186 Legal holiday 
DECREES—See Judgment 
103 
1042 | DEEDS—See also Real Property 
Certified copies as evidence.1260, 1261 
204 Execution by commissioner to con- 
938 vey real estate .606- 611 
specific performance of contract 
1902 of decedent . 1561, 1562 
Forgery of, penalty..........-+:; 2816 
Form and record in assignment 
2658 for benefit of creditors...... 1088 
Information to annul....... 1047, 1048 
Larceny of, penalt 99 2800 
Sheriff’s, on execution or foreclos- 
ure 603, 604 
2490 DEFAULT—See Judgment 
2492 | DEFENDANTS—See Parties to Ac- 
2491 tions 
1 DEFENSE 
Facts constituting to be set up by 
answer 9 z: 264, 271 
aad DEFICIENCY—See Mortgages 
183-1 | DELAY 
a Ground for discharge of accused 
135 e ie 
170 | DELINQUENT CHILD 
464 Deflnitiol oßßß 1987-1 
467 DELINQUENT CHILDREN AND 
183 JUVENILE COURTS 
Act, all minors under eightcen 
subject too 1987-1 
9392 liberal construction required 1987-14 
Actions, how commenced....... 1987-5 
Age limit of commitment....... 1987-10 
Associations, children may be 
awarded to 1987-9 
1431 Board of visitation, appointment 1987-18 
duties, to visit institutions for 
children . 987-18 
expenses oᷣ ß 1987-18 
Bond of custod ian 1987-17 
Child, awarded to individual or as- 
sociation ..ccccceseevevcces 1987-9 
parent compelled to support. . . 1987-8 
Children to be kept separate from 
22 adult convie tts. 1987-11 
54 Commitments, limitation of..... 1987-10 
made to citizen or institution. 1987-8 
revocation ol e 1987-8 
Contempts, failure to produce 
39 chill „„ e.. 1987-6 
Convictions not to be entered 
42 against child.....sssesese. 1987-10 
County to pay expenses, When. 1987-8 
Criminal charge, child may be 
Fr ³· 1987-12 
1 Custodian to give bond, when. .1987-17 
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DELINQUENT CHILDREN AND 


JUVENILE COURTS (Cont'd). 
Custody of child may be revoked 1987-8 


temporary ri s ceesscescecvens 1987-2 
Delinquency, contributing to, pen- 
„ 1987-17 
“Delinquent child” defined....... 1987-1 
Delinquent children wards of the 
N. ͤ! 1987-1 
Detention rooms to be provided 1987-13 
Establishment ooo 1987-2 


Families, children awarded to. . . 1987-9 
Fees not required in proceedings 
B C/Cô§;ð—VÜ ꝛ·ũ—.T Gon 1987-16 
Further proceedings may be had 
AL Any iim 1987-10 
Hearings, notice of, how piven. .1987-6 
FIT AA EnEn 1987-10 
Jail sentences not to be given.. 1987-11 
Judgments of conviction not to be 
eff, 1987-10 
Jurisdiction of court continues 
after award or commitment 1987-9 


original, in superior court..... 1987-2 
Justice court cases transferred to 
juvenile court ....... pines 1987-12 
“Juvenile court sessions’........ 1987-2 
“Juvenile record” to be kept. . . 1987-2 
Minors, control ob 1987-1 
Orders may be changed at any 
JVA 1987-15 
Orphans and neglected children— 
See Orphans 
Parents, compelled to support 
child . u 8 1987-8 
preference in control of children 
ere eee ee ee 1987-14 
Penalties, contributing to delin- 
quency of child............ 1987-17 
suspended, bond required..... 1987-17 
Petitions to court to take charge 
OL CHING scscnt cen sentaaeeee 1987-5 
Probation officers, appointment of 1987-3 
Senses ? 8 1987-4 
investigation of family history 
r duce one seus 1987-3 
powers ook 987-3 
report to be private 1987-10 
Process, how served............ 1987-7 
Records may be destroyed..... 1987-10 
Special sessionssteeeeeeee 1987-2 
State Training School, discharge 
therefrom ..... Veeco wee es 1986a 
Summons, publication........... 1987-7 
Superior courts to be. 1987- 
Truants, juvenile courts to handle 1987-1] 
DEMURRER—See Pleading 
DENTISTS 


Practicing without license, pen- 
alty . „E SE SE DE SE EE EE E E E o O a %s e „% „0% 06 2 2544 


DEPOSITIONS 
Amendments, how made......... 1244 
Attendance of witnesses compul- 
BOTY; Wen 1235, 1240 


DEPOSITIONS (Cont'd). 
power of superior court to en- 


force sew ess E 1236— 1238 
Before whom taken in state.... 1233 
out of the state 1239 
Cases in which may be taken 1231 
Commission to take, how issued. 1240 
interrogatories, service and set- 

rf! ³˙ AA 0s0-36-00% 1240 
Committing magistrates may take 1962 
Complete, when deemed, in per- 

JJJ§öCö0Ü5—rR sea cew eens oe 2356 
Court commissioners may take.. 85 
Criminal actions, when permissible 2306 
Incorporation in record, how..... 390 
Judges and judicial officers may 

tako 6x. ! er ere 60 
Jury not to take out............ 351 
Justices’ courts, taking and use on 

trial guar aeoeeees 8 1907 1909 
Narrative form permissible...... 1244 
Notice of taking 21233 

time of may be shortened by 

ECV 1234 

to nonresident by publication.. 1241 
Objections to evidence, how noted 1244 
Perpetuation of testimony— 

application for order.......... 1249 

hearing ok. q 1250 

e,, stenken 1250 

venue of e 1249 

commission to take testimony. 1251 

manner of taking, on interroga- 

C 1252 

objections, when may be made. 1253 

order for examination, when... 1251 

return and filing.............. 1253 

use on trial........ e eee 1253 
Probate of wills, when........... 1381 
Return, how made............. » 1243 
Subpoena to witness......... „ 1235 
Taking and certifying. — . . 1242 
Time of taking e ee 1222 
Trial de novo on appeal, use of. 1248 
Use allowed on hearing for spe- 

cific performance of deced- 

ent’s contract ...... . 1564 

before grand Jur.. 1962 

in another action, when. . 1246, 1247 

(// AA 1244, 1245 
Witnesses, attendance before no- 

taries, etc., superior court 

may en fore 1236— 1238 

DEPOSITS IN COURT 
Moneys deposited, loan of. ~ TAT 
Order for making, when..... s.. 745 
how cnforced........... e 746 
DEPUTIES 
Clerks of supreme and superior 

courts may appoint ........ 78 
Prosecuting attorney may =“ 115 

duties and powers of...... oe 7 

DESCENT AND DISTRIBUTION— 

See Probate Law; Wills 

Advancements, how considered.. 1348 
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DESCENT AND DISTRIBUTION 
(Cont’d). 


amount of, as effecting share.. 1349 
death of decedent to whom 

// ³ĩðV³ 8ũ8- 1353 

effect on distributive shares. 
e Glee E ae ae aie 1349, 1350 
where widow and issue sur- 
„o bibs os ana sce tent eee 1365 
realty advancements, effect on 
fr... setae sees 1350 
refund of, not required.. .1349, 1350 
value, how determined........ 1352 
what deemed to be 1351 
Allowance to wido w. ⁊ qq 1364 
effect of advancements on..... 1365 
Brothers and sisters, when to 

share estate 1341, 1364 
Children’s share on decease of par- 

ONG cc wens actions ore 1341, 1342, 1364 
Community property 1342 
Debts against estates barred, 

WHOM: wc wie os Ges melee eee 1368 

liability of existing estates.... 1371 
Descent, rule as to adopted child 1699 
Distribution of separate — 

property 1364 
Escheated estates—See Eschents 

F Gree were es 1356— 1363 
Estate set apart to family as ex- 

irrt.. TET 1473 
Final report, hearing on......... 1533 
Foreign wil[lnss s. 1392 
“Heirs” construee odd 1369 

step children as heirs..... . e o 1356-1 

act retroactivte 1356-2 
Homesteedd cc 561 
Illegitimate child, rights of. ever 1345 

property of, how descends.. 1346 
Inheritance by right of represen- 

CATION. cé640essweunwe wees . 2. 1355 
Issue of decedent defined N 1354 
Joint tenants deemed tenants in 

e,, css tw wes 1344 
Kindred, computation of degrees 1347 
Next of kin, when entitled to 

share estate; 1341 

computation of degrees of kin- 

e sas 1347 
Parents, when property of chil- 

dren descends to..1341, 1346, 1364 
Posthumous children, inheritance 

DS? ue beeaeecwnee see peoa kns 1355 
Real estate defined 1354 

rights of heirs and devisces in 1366 

rule of descenlttc 1341, 1343 
Report, final hearing on 1533 
Step children as heirns . 1356-1 

act retroaetivt e 1356-2 
Survivorship between joint ten- 

ants abolisheãecckc 1344 
Title to realty vests in heirs and 

devisees, wenn 1366 

community realty, how vests on 

dissolution 1370 

conſirmation of title, although 

no administration q. q 1367 


DESOENT AND DISTRIBUTION 


(Cont'd). 
Widow’s share in husband’s sep- 
. arate est ate 1341 
in community property....... 1342 
in separate personalty..... 1364, 1365 
Widower’s share in wife’s separ- 
ate real estatteeee 1341 
in community property........ 1342 
in separate personal property.. 1364 
DESERTION—See Divorce 
DEVISE—See Wills 
DISABILITIES—See Husband and 
Wife; Infants; Insane Persons 
Action not to abate, when...... » 193 
Availability under statute of limi- 
err, / cess 174 
Cumulative disabilities. rule as to 175 
Ground for demurrer, When - 259 
Limitation after removal, actions 
of adverse possession ....... 790 
Persons under, time for contesting 
settlement of estate......... 1566 
Suspension of statute of limita- 
tions or . . . 158, 169 
DISBARMENT—See Attorneys 
DISCHARGE 
Of accused on dismissal of prose- 
cution 6 E SE EE SE EE SE EE SE EE EE E D „% te @ 9 8 o 9313 
DISCOVERY 
Adverse party may be examined 1225 
interrogatories 1226 
service and answers 1227 
notwithstanding filing of inter- 
gates; 1228 
FODULIAL 26 6 waa A 1229 
refusal to testify, penalty...... 1230 
Inspection of books and papers, 
n 1262 
Physical examination in personal 
injury cases 1230-1 
Supplementary proceedings for— 
See Execution 
DISCRETION OF COURT 
Appointment of receivers. 741 
Rail, amount oß 2310 
Change of venue in criminal ac- 
JT U ENERE 2019, 2020 
Commitment to state training 
school and state reformatorv 
o eee caus 2276, 2277 
Indeterminate sentence, when im- 
PONOT Sines wewwemarceeneaus 298] 
Suspension of sentence, when... 2280 
DISEASES—See Health (animal) 
Advertising treatment of certain 2462 
DISMISSAL AND NONSUIT 
Actions 2 . q 320, 321 
indefinite pleading s 286 
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DISMISSAL AND NONSUIT (Cont'd). DIVORCE (Cont’d). 


Appeal from orders discontinuing Summons by publication, when... 228 
action eoe@e@e E 6 6 eee E SE E EE E E E rs U 8 Tria ese E SE E SE EE S SE EE E E E O o E i e o E E E se @ 996 
time of taking. 7 
Delay in bringing accused to trial 2312 DOCKETS 
Failure to prosecute criminal Justice of peace, duty to keep and 
r ieeieas ieren 2311 CNUHICS ss wacdewsctaccwseus 1770 
Judgment of, when granted.. 408 
Nonsuit, granted When 408 DOCKS Pa 
judgment of, effect. 410 Malicious injury I ( 268 
Supplemental proceedings, discon- DOMESTIC RELATION 8 
tinuance a 627 Husband and Wife 8—8 
DISORDERLY CONDUCT DOWER 
As contempt of court. 1049 Tenancy by, abolished.......... 1343 


In presence of legislature, penalty 2337 
Indecent language or behavior. . 2721 | DRAINS AND SEWERS 


Malici injury to..... ET 
DISORDERLY HOUSES—Sce Crim- 6 * 
inal Law DRUNKARDS—See Criminal Law 
Drunkenness, ground for divorce, 
DIVOROE Wien 92 
Absolute, When ....... 988-1 no defense to crime........... 2258 
Act not retroactive........ Sere 995-1 persons may be adjudged as. 1708 
Advertising to procure, penalty.. 2463 certificate of convictions by 
Alimony, provision for temporary 988 justice of peace........... 1709 
Annulment of marriage, when... 983 complaint, who may make... 1709 
Appeal, interlocutory order..... 988 ajlegations requisite....... 1709 
trial de deo 8 996 fees and costs 1711 
Attachment, to enforce order 995-2 injury committed while intox- 
Both parties deemed applying, a ** 1 oasis 1713 
WHOM: <s¢.0uscens ³ eve wer 987 in drinking 
Children—See Modification, infra houses. 1714 
pending action 988 order adjudging one an habit- 
provision for minor 989 ual drunkard..... e.e... 1710 
Cross-complaint by defendant.... 986 vacation of proceedings and 
Decree, duty of court in rendering 996 showing .. .......4. 1715 
effects of dissolution of mar- selling liquor to, penalty.. ees 1712 
PINGS EE es . 990 summons and hearing 22 2 1710 
filing records .. 995-4 Trainmen, boatmen, ete., ponalty 
final es . . 988-1 8 3 rete — 2527 
interlocutory . 95 e 988 Al persons in- 
alimony provisions for 988 competennʒa . 13213 
ä = prosecuting attorney, 9993 DUBLING—Seo Criminal Law 
Grounds fort. ee ee 982 | DURESS 
Interlocutory orders............. 988 Defense in criminal cases, when. 2256 
Jurisdiction of superior court.... 15 wife cannot claim, because of 
Jury trials dispensed with....... 997 husband’s presence a . . 2255 
Modification as to children, appli- wineries “ete 
ien . ꝗ . 995-3 E 
certified copy « R 2 . . 995-5 Definition ... ns cers 2303 
hearing . ee ee . 995-4 Search without warrant, penalty.2240-1 
jurisdiction jee. CUR eee E Yoo 
VENG a ra wean s355a0% e 995-2 | EDUCATION 
Name of wife changed. . 994 doors of school houses to swing 
Nonsupport, when a bar 982-1 outward . — rave beacies 2525 
Parties applying (G— 4ũ * 987 escheats cine to permanent 
Practice governing civil actions school found ...........e00. 1362 
Applies .. sesesssessssecoes 997 funds, fines and forfeitures paid 
Proof required before decree..... 985 to, when........ e 966 


Property of parties, disposition of 989 . 
3 n to be served 995 School districts— 


duty . ee ee eee actions by and against. . . 950— 954 
Records, ‘filed. so Guba ere Se ere E ace ee 995-4 on official bonds 958— 962 
Residents only may maintain appeals by, bond not required.. 1721 

tines. 984 appropriation of lands by.. 906 920 
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EDUCATION (Cont'd). 
garnishment of;ͥkaun nnn 
law graduates admitted to prac- 

tice... 


Action against tenant, effect on 
landlord .. 
heirs, devisees and assigns, same 
rights as their Pe 
quieting title ..... 8 site 
unlawful detainer, pleadings. . 
proof required of plaintiff.. 
Adverse claimants under donation 
law, prioritiles 
Alienation pending action, effect. 
Appearance and answer by land- 
I/ ¶A . 
Damages recover abe 
Evidence admissibllle 
Expiration of plaintifs right to 


possess ion ree 
Improvement, recovery for by oc- 
cupying claimant ....... Seen 
Judgment on counterclaim...... : 
CHeCl E —2I—ͤ a E E . 


vacated, When 
effect on possession..... 
Legal owner, who deemed to be.. 
ee E ee 7 88-790, 
Liberal construction of statute... 
Limitation on action for..... ani 
Mortgagee cannot maintain...... 
New trial, when default obtained 
on service by publication.... 
no effect on possession........ 
Pleadings, what to contain... .793, 
Possessory action for land, who 


may brings essen 785, 
Substitution of landlord for ten- 

ONG 4.4 & 462s saaeees eoecece 
judgment, effect oß 
Superior title prevails........... 
Survey and admeasurement, order 
COP «24. sew eeens canes 801, 


Tenants in common, proof neces- 
sary to recover against co- 
tenants .. 

Unoccupied and vacant lands... 

Value of improvements and taxes 
paid as counterclaim........ 

Verdict, what jury shall find. .795, 


ELECTIONS 
e we-aaeacems 


ELECTRICITY 


Injuries to transmission lines.... 
Interference with apphance, pen- 
alty... 


ELECTRIC LIGHT AND POWER 
COMPANIES 


Right of eminent domain extended 

oe ea ee ee eer re a eee 
entry upon lands for survey.. 

procedure for appropriation... 


139-9 


EMBEZZLEMENT — See Criminal 
Law 


Estates of decedents, civil liabil- 


% 
citation to recover property.. 


EMBLEMS 


Anarchistic and 
hibited .. 
Of secret societies, falsely wear- 


ing... 


EBEMBRACERY 
Improperly influencing juror, arbi- 
trator or referee............- 


EMINENT DOMAIN 
Authority to exercise right 


seditious, pro- 


CCC 2963-7 


aerial transportation 1 905—1 


corporations, when and how. 
counties, a purpose.. 


V 901, 903 
military purposes eee ee 
publication of notice in, when 

authorized ... ..sessossoso. 


railways, appropriation of right 
of way through canyons, 
passes, ett... 
school distr iets 


Proceed ure 


appeal, time for taking 
construction work not stayed. 
when... 


attorney-general, duties 
corporations, adjournments.. 
claimants may procure money, 
HOW 6.0.4, Haeoebeaeswsewanns 
conflicting claims, how deter- 
Minne 8 
damages, assessed how...... 
appeal, effect on payment.. 
paid, 
judgment on appropriation.. 


against state lands, how 
made effective.......... 
damages 


necessity for . 
determination i 
notice, contents and service. 
service, where state is de- 
e 
petition, requisites of....... 
trial, how conducted........ 
counties, authorization to con- 
demn lands .............. 
county purpose, what is 
indebtedness contracted, how 


trente AA 
levy of tax to pay cost...... 
Posaune 
right extended to 
electric power companies, right 
extended too 


921 


905 


900-1 
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EMINENT DOMAIN (Cont'd). 


right of entry on lands for 
SUrVey .. s seso 
prosecuting attorney, duties. . 
publication of notice in, when 
authorized . 
railways, appropriation of right 
of way through canyons, 
passes, etc. ....... c.so 
school districts, go 
appeal, time for taking..... 
effect of ....... 
waiver of . e 
authorized to condemn lands. 
compensation to be for full 


value. Teer eee ee 
costs, liability 8 T 
fees to county elerk = on 
appeals . eis a 
judgment for damages and 
appropri ation 
jury, impaneling and qualifi- 
CATIONS ...sesososessoso 


view of premises by....... 
Waiver 
notice, contents and service. 
parties, how designated. 
petition .. 
public necessity, determina- 
tion of... e 
trial, how conducted........- 
verd ict, number of jurors re- 
quired ere ee 
state, ad journmentsis 
appeal, time for taking 
effect of 


Waiver nn: eens 
award and costs, payment... 
claimants, payment of..... jä 
conflicting claims, how deter- 

Mine TEET 
damages, how assessed...... 

appeal, effect upon pay- 

ment ‚ 6 ＋˖ 699 9 ee 
how !( : 
judgment of appropriation.. 
for damages wees 
jury, how called.........ee. 
notice, contents and service.. 
petition, requisites of....... 
public necessity, determina- 
tion.. 


trial, how Wen 


EMPLOYEES—Sce Labor 


Liens of—Sce Liens 

Railway, neglect of duties 

Refusal to labor, endangering 
life . @eee7282ee0e8e8éeé 6 

Wages of—See Labor 


ENABLING ACT 


PT 0% cecccc . . Page 
ENGINEERS 

Acting as, when unable to read, 

NOUQIUN ¢ oc. E A nba 


en ment of illiterate, penalty. 


ENGINEERS (Cont’d). 
Failure to ring bell or sound whis- 


935 tle at crossings......... s... 2028 
. 900-1 Intoxicated on duty, penalty.. 2527 
a we from jury 
239 TVT 08 
Willful omission of duty, penalty. 2529 
933 | ENGINES 
909 Spark-arr2sters to be supplied.... 2524 
918 Traction, on highway, failure to 
A stop for tem 2'719 
906 | EQUITY 
Forms of action abolished....... 153 
913 of pleading abolished...... ess 200 
917 Jurisdiction of superior court.... 15 
Reference of cases of equitable 
920 cognizan eee 370 
916 Triable by court without jury... 318 
ERROR—See Appeal and Error 
te Grounds for new trialll . 3899 
915 Harmless dis regarded. ꝗ . 307 
908 reviewable on appeal. . 387 
920 by court committin g.. q 387 
907 | ESCAPE—See Criminal Law 
910 Limitation of action against 
912 sheriff... ..... 8 —. . 161 
Officer may command assistance 
914 to retaakkss 22085 
39 | BSCHEATS 
899 Act retroacti ves. . 1356-2 
899 Attorney- general, duties. 1363 
900 Estates of decedents escheat, 
897 Wiens e ooe. . 1356, 1356-3 
administration ooß . . 1357 
897 sale of personal property... 1358 
895 settlement and accounting... 1360 
supervision of tax commis- 
896 sion 9 ꝗ⁊:.èq 1359 
896 distributed and unclaimed..... 1605 
896 payment into treasury......... 1360 
895 school fund, receivers...... . 1356-3 
894 Permanent school fund, inures to. 1362 
892 Prosecuting attorneys, dutics..... 1363 
891 Real property, sale and manage- 
MCN «4.4. d¢siwesweswesesvcs. 1302 
894 Recovery by action.. ꝝ 1045 
895 Retroactive aet e 1356-2 
Tax commission, powers and 1359 
dule 4 4.4 2obtuseeewt mate 1359 
record of escheated property 
2529 and proceedings on. ... 1361 
9533 | BSTATES—Sce Executors and Ad- 
ministrators: Probate Code 
Absentees—See Absentees 
For life, created by will, rever- 
80 BION 2c 6 ese sera eae .. 1410 
Infants—See Probate Code 
Insane wards—See Guardian and 
ward; Probate Code 
2526 Partition, contingent and vested, 
2526 protection ofminJ.. :q . 871 
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ESTATES OF DECEDENTS—See 
Descent and Distribution; Ex- 
ecutors and Administrators; 
Probate Code; Wills 


ESTRAYS—See Animals 


EVICTION 
Of execution purchaser...... .... 592 
EVIDENCE—Sce Criminal Law; 
Depositions; Witnesses 
Abortion, self-incrimination no 
/// AA TT 2451 
Admissions to avoid continuance. 322 
Adultery, proof of marriage...... 2153 
Advertising, treatment of sexual 
GISCRSCS 5 «x wcesoeeene seein 2462-1 
Arbitration, rules o 427 
Arrest in civil actions, proof re- 
ge 8 --. 750 
Bigamy, proof marriage 2153 
Certified copy, letters of adminis- 
Faik 8 1384 
Challenge to, judgment on 340 
Conditions precedent, perform- 
ance. ; CC 
Confession in criminal cases..... 2151 
Conspiracy, overt acts unneces- 
JVC ² E ss 2 . Q : [. 2383 
Criminal cases, same rules as in 
JJ ³ A 2152 
Depositions (which see) 1231- 1248 
specific performance of deced- 
ent’s contract...... ere ee 1564 
Destruction of, penalty.......... 2362 
Detention of documents, ete. .... 2359 
Documentary— 
books and papers, copy of by 
DOI 4: 0 s..26 see esseee ewe 1262 
inspection of . . 1262 
order for inspection, penalty 
for disobedience .......... 1262 
court records, authenticated 
PPT 1254 
decds, bonds and mortgages, 
certified copies as 
foreign judgments, effect as. 
CC 1255, 1256 
foreign laws, printed copies as.. 1259 
ordinances of cities, copics as. 126014 
public records of executive of- 
MOOS a ce asaweeu eke eee os 1257 
recorded instruments, certified 
CC ke nenn eee 1260 
seal, affixing by impression.... 1258 
statutes of other states, printed 
COPICS: OS) aise se weeaae eer 1259 
tax deeds on sales to county... 1261 
writing, when read with proof 
Of genuinene s 1263 
Failure of prooßßßß 301 
False, penalty for offering. 2358 
Gaming, testimony of player..... 2480 
Incest, proof of marriage 2153 
Incorporation in record of written 390 
Insufticiency as ground for new 
! aeeew gens 66 ꝙꝗ⁊ 399 


EVIDENCE (Cont' d). 

Intent in m aiming 
Judgment, when 

e 50000848 
Judicial notice of private statutes 
matters of, not to be stated in 
indictments . e 
ordinances of municipalities. Se 


Libel and slander, applicability of 
defamatory matter ....... 

mitigating circumstances, ad- 

MISSIDINCY 66.0 eee e ans 


Newly discovered evidence, 
ground for new trial........ 
affidavits showing ..... rere 
Perpetuation of testimony. ..1249- 
Pleadings not deemed proof on 
„%%% E E T TTT 
not to be used in criminal cases 
of iNNOCEenCe....sssoso serabai 
Receiving stolen property. 
Referees, admission or rejection 
PVFVF!CꝰVVVT a mantia 


Slander of female, corroboration 
necessary ... nbs 8 
State’s, discharge of accused to 
give . 
Testimony ‘of witness on former 
trial, admissibility ......... 
Wills, establishment of.......... 
certified copies, admissibility.. 
record of ass. pan 
contest of, burden of proof.... 
Written instruments and accounts 
inadmissible, unless verified. 


EXAMINATION 


Parties—See Parties 
Preliminary—See Criminal Law.. 
0 O O O % % % „%% 6 @ 1949- 


EXAMINERS —State Board Law 
Sce Attorneys 


EXCEPTIONS —See also Exceptions, 
Bill of 


Actions and proceedings affected 
by statuttee 
Arbitration . 424, 
Award of arbitrators. ö 
Charge to jury, manner of taking 
. 339, 
Construction of act. 
Criminal prosecutions, how taken 
Decisions and rulings subject to.. 
Definition of ...... e eee 
Entry of in minutes 
Form of taking and noting...... 
Review on appeal. 
Taken wen. 
Taking on triaalallalalkll. 
Trial by court, manner of taking. 
by referees, rejection of evi- 
lenses N 
findings and conclusion 
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384 
297 


2186 


382 
381 
385 
386 
387 
382 
339 
383 


375 
383 
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EXCEPTIONS, BILL OF—See Ex- 


ceptions 
Amendments too 
Bill, what constitutes ee 
Brief, limitation on filing ex- 
tended, When oa 


Certificate, form and execution. 
Certification upon change or death 
of judge 


Certiorari, may be filed in....... 
Consolidated cases, how certified. 
Depositions, ete., how incorpo- 
ratekkſſſſk 6 
Enlargement of time for n 
Filing, time off lk > 
Irregularities, effect 0 ꝙ q 


Mandamus to compel certification 
Record, what deemed part of.. 


Return of copy to appcllant..... 
Statement of n settling and 
certify ing. 388, 
EXECUTION 
Adverse claims to property levied 
upon— 
affidavit and bond of claimant. 
costs, how taxcd........seeee- 
judgment . Seka wees ie ses 
parties, how designated pauan 
return of officer.......sssecees 
sureties, justification of........ 
Fill ee ee 
Arrest on on 
Assignee entitled too 


Contribution among joint debtors 
subrogation to rights of judg- 
ment creditor ....ccecccceee 
Countermanded, when 
County to which issued...... 514, 
Criminal cases, for fine and costs. 
stay of, by recognizance.. 2204, 


Decedent's estate, not allowed 
against... tete . 
Deed, when execution purchaser 
to Havo 636 veeek A ns 
Deficiency on mortgage fore- 
closurtrere . 
notice of sale e as 
Docket, public recorx ee 
entries in, specified. . eee re oe 


Enforcement of judgment by.. 

Eviction of purchaser, recovery... 
Executor, ete., entitled to 
Exemptions from—See Exemp- 


e eae ees 528— 


homesteads—See Homesteads.. 
Forcible « entry and detainer... paces 
Franchises subject G 
Garnishee in justice’ 8 court sub- 


eee. 1836, 
Garnishment proceedings. 694, 695, 
Homestead subject to, when 
Imprisonment on ..... e 
Issuance authorized ........ sete 

against the person, to what 

COUNTY PV T˖˖˖˖:r 
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528-562, 503- 


389 
388 


394 
391 


392 


1007 


396 


390 
393 
393 
393 
391 
395 
394 


389 


EXECUTION (Cont’d). 


limitation on ....... 9 
J — confessed without ac- 
tion n eile ses E ere 


Justices’ courts—See Justice of 
the Peace..... P E 1867- 
by whom served 
, 4besreseeeues 
Levy, entry oů uf 
franchises es 
generally . N eels 


homestead, ‘proceedings to sub- 
ject—See Homesteads.. 
joint realty ..... PPE E 
joint personalty 
sale under .. 


notice of sale, how given..... 
newspapers, in what pub- 
Perf. os 
principal's before surety’s prop- 
ert 


realty, entry in book of levies. 
retention of property by debtor 
writ authorizing .. 
Mandamus, judgment for dam- 
ages and costs. 
Moneys collected on, disposition of 


Personal property, mortgagor's in- 
terest subject to sale 


Property subject to. 518, 


Redemption — See Sales, infra 
Sales, bill of sale of personalty... 
certificate oo 
conducted ou 
possession during redemption 
period... 
postponement, Wen 
real property, allotment by acre- 
C6... ᷣͤ LET 588, 
absolute when leasehold less 
than two years 
confirmation of sale 
form and manner of 
proceedings, disposition of... 
resale, when had..... PEENES 
return by sheriff............ 
striking off to highest bidder 
subject to redemption....... 
redemption, by whom......... 
certificate of, issuance and 
, ees ocean ees 
limitation on PPT 
payments required.......... 
procedure for. 
rents and profits, when credit 
successive, provisions for.596, 


payments on..... ( — 2 
rents and profits during redemp- 
tion period ....ceeeeees 
farms, homesteads and mort- 
gaged premises ........ T 
restraiuing waste pending re- 
demp tion 


sheriff's decd, execution of.... 
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entry on book of levies and record s 646 
indorsem ent. 604 property vests in, When 644 
Satisfaction of claim admitted just 744 title of receiver, extended by 
Sheriff’s duty on receiving....... 515 relation 645 
Stay, time allowecc cd 522 service of orders and warrants 
after issuance of writ, bala nen pasties 625, 626 
of stay available ........... 526 testimony, no privileges allowed 632 
bond required..... 3 . 523 immunity from criminal ac- 
filed with clerk......... s... 527 HOM anoa eea 632 
judgment against suretics... 524 transfer of property may be 
sureties, qualification and jus- enjoined ...... 55 624 
tification ee ee ee 525 j 
ip cae oe ee aa, MN Mele ee 
E A ary pr ‘ 5 A a 215 2232 Suspended by motion for new trial 431 
cable to transcripts from jus- Wages of employees preferred ` 
tice of peace............05- 635 claims (H—O— ñ 1206 
application of money or prop- I en how exe- = 
7 ĩ³˙¹aàAAA eaeae ats 622 5 l! 
am ee how disposed of.. 623 county, to which may be issued 514 
atendanto of debtor.. E 631 form and contents ‚J —7ä—ů TET 513 
clerk’s record of orders 646 officer, to whom directed. . . 513, 514 
continuance before other judge 634 returnable When 515 
costs to judgment creditor.... 628 
judgment debtor e 629 n AND ADMINISTRA- 
court commissioner to hear and 
determine ............. 85 Accounts and payment of debts, 
courts where may be instituted 636 3 for whole es- 
determination by court commis- tate. ——U—U—ͤj VW . 1525 
sionee rr 85 payment of debts, order for. 1541 
discovery of property, order for 615 attorney's fees, allowance for.. 1528 
adjournment of proceedings. : 617 citations e P E ERE ee ecece 1444 
answer, how made......... » 617 compensation of executor, etc., 
corporation, answer of. 617 Provision T 1528 
examined before whom... 616 debts and expenses, order of 
order to deliver money or payment 1541 
property to sheriff or re- due estate, not liable for.. 1527 
Sei 620 not due, deposit to cover. 153. 
parties as witnesses sasssa tn 617 disputed claims, deposit to cover 1549 
payment to sheriff by third first report, time and contents.. 1529 
Person 619 expenses necessary in manage- 
discharge of indebtedness.. 619 ment, allowance............ 1526 
referee, evidenco certified by 616 failure to account, revocation 
fees 639 of letterr e . 1479 
oat n ä 618 final account, exceptions to.... 1533 
service of order » 625 adjournment of hearings..... 1533 
sheriff's duty as to money or guardian ad litem to represent 
property received. 621, 622 infant... ..essssossoseo ə 1534 
dismissal or discontinuance.... 627 ROATIOG ees caseuecerweceeas 1533 
disobedience of order consti- rendition compelled, how. 1444, 1448 
tutes contempfee 630 settlement, conclusiveness of 1533 
exemptionEssss sese God not ice ſ[ßꝓ 1532 
joint debtors. proceedings 633 when rendered........... eee 1531 
judgment debtor. order for ex- funeral expenses, preference in 
amin ation 613 payment EE EET TEET ET ae 1541 
arrest of debtor, When. 613 insolvent estates, preferred 
vacated, hopp p 614 claims ..... . 1544 
bond for attendance 613 judgment establishes claim only 1488 
warrant, service ß 626 judgments, preference in pay- 
jury dispensed with........... 638 Wenk 1541, 1542 
limitation governing proceedings 613 last sickness, . in pay- 
orders, how ser vee i. 625 men TERET 154 
receiver, appointment 640 monument, erection ‘of... piece 1545 
extending receivership, when 642 mortgages, preference in pay- 
notice to other ereditors..... 641 menttt 1541, 1542 
number limite... 642 notice of final settlement ..... 1532 
order, where filed........... 643 payment of debts, order for. . 1541 
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EXECUTORS AND ADMINISTRA- 


TORS (Cont’d). 
personal liability to creditors 
after decree 
purchase of claims by executor, 
cte., prohibited 
taxes, preference in payment.. 
vouchers to be filed.. 
unnecessary, when. eee ee 
wages, preference in payment.. 
worthless debts, not responsible 


o ( . 
Actions, abatement and survival.. 
compromise GF᷑!:!k 
continuance of, against deceased 
conversion of estate 
deceased, liability continues... 
failure of executors to act...... 
fraudulent conveyances by de- 
COdONt csa Gbsoiaeas eves sees 
heir, etc., for share of estate 
and rents, S “ f 
limitation, against sureties. 
minor, against e — — 2 
right to maintain 
several representatives regarded 
AS One 
sureties, limitations........... 
what causes survive to and 
again ae 


wrongful death of decedent.. 


Acts of * of executors valid, 
When 
Administration dispensed with by 
Will 
claim by creditors..... as 
creditors, notice to, when to be 
given N 1462, 
inventories, when to be filed.. 
letters may issue, when. 
order of distribution 
powers of executors ET 
right to possession..... 8 
solvent estates, sale of property 
Administrators with will annexed, 


authority and powers of. 
letters t . ; 
FORM !!. Sarees 
Administrators de bonis non, du- 
ties and li abilities 
Allowance to widow and children 
eee Te ee ee 1473- 
preference over other charges, 
CXCEPt ..essocsosooseesesoes 
Appointment, claims against exec- 
utor not discharged by...... 


portion of executors named, va- 
lidity of acts. 


Appraisem ent. . 
appraisers, appointment. TERET 
oath and duties of.......... 
Arrest and attachment when sub- 
ject ee 
Assignment for widow’s and child- 
ren’s 8BUpport.....ssssoess eae 
Bank or trust company may act.. 
Bequest to, when void.......... 


1546 


TORS (Cont'd). 
Bonds— 


actions on, successive recoveries 
allowed 
prior executor’s......+-000- 


pleading legal effect sufficient 


additional court _ order 1437, 
amount of.. : ae 
defects not to affect... 
dispensed with, when will so 
provides . 
former executors, action on.. 
increase .... 
new, court may require on own 
‘motion c... 
discharges former sureties. is 
recording and filing. 
reduction . 


eee0eoeeeeeeoenseeanevete 


6 % O O e e 


requisites of..... ee ee 
sureties, court to determine suf- 
FiClONCY oss ss eewrades biwi 


additional required, when 1437, 
citation for 
citatiiiun bz 
cost ob e 
justification of. 
ualifications 
waiver, by ͤ—ͤ—j—ͤ—ͤ—„— * 
Chambers, hearings in 
Change of executor or adminis- 
trator, notice oꝶi....Q : 
Chargeable with whole estate. ; 
Citation to require additicnal se- 


e % O % e sé 


CüTItY rr e 
hearing and order on 
revocation of letters for non- 
complianſeee 
to recover concealed property.. 
Citations and notices........ 1373, 


Claims against estates— 
action on, limitation 
before, presentation necessary 


advancing maturity of. 
affidavit of claimant.. eee 
allowance and rejection. . seai ve 
debts of estate 
executor’s or administrator’s 
fr ĩ· o5s-0eewases 
partial allowance, endorse- 
ment, ss,. so eeees 
refused when barred by stat- 
MUG sa ( (( wears „ 
barred, When e 1483, 
allowance refus ee sä 
bequest discharged, when..... 
clerk to keep record....... pisz 
contingent ....... ere ee oe 
CORUM 66066 45464.64505 065060800 


executors or administrator 8 
how allowed. L EE SE SE EE SE EE SE EE SE % EE EE EE) 
failure to act on. 


filed in court, When 
judge’s claim, to whom referred 
judgment for, cffect........... 

against deceased, collected 


how e e@e „ 
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1443 
1440 
1437 
1443 


1439 
1521 
1437 


1440 
1440 
1442 
1437 
1443 


1438 


1440 
1444 
1438 
1438 
1438 
1441 
1439 
1445 


1444 
1525 


1444 
1444 


1444 
1472 
1375 


1482 
1484 
1548 
1478 
1479 
1480 


1490 
1487 


1483 
1485 
1483 
1468 
1372 
1549 
1487 


1490 
1479 
1479 
148] 
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liability of representatives..... 

limitation on presentment..... 
On actions........ 
vacancy in administration 

suspends statute ..... pawe 

notice to creditors, publication 

copy and affidavit to be filed 


e. 208009009 


omitted, When 
partnerships ... .s.sssesosooo 
payment, order of........ 1205, 


pending actions, es as 
preferences in payment....1205, 


presentation, limitation on. eee 
necessary before suit....... ° 
pro rata among coe 
purchase of, prohibited....... 
permission to..... . 
report on claims........ — 
notice of, not necessary. 
statements of, when required of 
exeeu too aa 


time, filing eeseesees8seoeese¢#e@ee¢8s#seeess?+s 
presentation 
suspension o 


unpaid, actions onnnnnn . 
verification s 
wages, preferred in payment.. 
e 6 19205, 
Compensation 


Contracts of decedents, specific 
performance— 


application : 
conveyance, execution by execu- 
tor, etc., wen . 
form and effect of. 
recording in county auditor’s 
office, effect of....... 
decree for conveyance......... 
equivalent to conveyance, 
when .... 
record of, effect........ 
deposition, use of on hearings.. 
enforcement against executors, 


etc. 0 e ea oè E E EE SE EE EE EE SE EE E E O o o) 
petition and notice. —jI 
hea rig 


noticde 
representatives of obligee may 
bring proceedings in case of 


his death..... E 
Contribution, action on ` unpaid 
CAIME a ae ĩ 8 . 
beneficiaries, subject too 
Corporations, not entitled to let- 
o es eee ot eee 


Costs against estate, liability for 
bond hearing ...... 
court to assess 
will eontestss . 8 
Creditors, right to administration 
TONCO 60 ,,, a srias 
Death or removal...........1423, 
action against sureties, limita- 
ion ñ; 


1467 
1477 
1482 


1485 
1477 
1478 
1478 
1458 
1541 
1486 
1541 
1477 
1484 
1544 
1527 
1527 
1529 
1530 


1529 
1477 
1485 
1485 
1547 
1478 


1541 
1528 


1558 


1561 
1561 


1562 
1562 


1561 
1562 
1564 


1563 
1559 
1560 
1559 


1563 


1547 
1508 


1457 

489 
1438 
1389 
1389 
1431 
1477 
1424 


1450 
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Debts, contribution 
discharge by bequesn t 
order of payment... 
sales to pay.. 

Decree of final discharge........ 

Devisees, liabilit̃ .. ͥ 
notice too 

Discharge of debt by will invalid 

against er editors 

Discovery of concealed property, 

proceeding 
will revokes letters of adminis- 
tration 

Disputed claims ..... 

Distributees, contribution........ 


Er E SE SE EE EE EE EE SE SE E eser @ 
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Distribution of estates— 


advancements ..... 
application for payment of 
legacies ........- 
decree for, extent of........ 
conditions off 
DONG: 10 146650560050 ptrs iin 
costs. 
notice, how given 
payment prior to settlement, 
R) 

bond for indemnity...... ; 
enforcement 
resistance and counter appli- 
Sai 8 
decree Of sabe sicceeweseees des 
hearing on. 
minor, guardian to appear for.. 
nonresident, agent oß 
ordered, wen 
payment on indemnity bond, 
when enforcee ec 
petition ?. 
property set apart, how distrib- 


( EE SE E SE SE SE EE EE EE SE E @ 


unclaimed portion, to escheate. 
Divorce, effect on will........... 
Embezzlement of estate, penalty.. 

Hesse, 8 
Encumbrances, effect on will 


Escheats, administration of. . 1357 


Execution in name of, on showing 
// 
Executor de son tort, no liability 
ee ee ee ee ee 
of executor, limit of powers. 85 
Exempt property to be set apart 
to widow.. 
Expenses of. 


Failure to produce will.......... 
Family—See Support, infra 
Fraudulent conveyances by de- 
cedent ... ... 
Guardians, appointment and dou- 
ties—See Guardian and Ward 
Heirs, contribution 
notices 1 e eae @® EE S @a@eeee#ees 
shares of 
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1556 
1531 
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Homestead exemption, right of 


WIGOW sissies te ce seine. j 
Insane persons—See Guardian and 
Ward 
Inventor 462, 


additional, when required. 
contradicted, when may be 
penalty for not returning. 
signing and nn by execu- 
tor, t ůudmſnmndndmdddd 
Judge’s claim, TA eee ree 


Judgment against, not evidence of 
assets 


Jurisdiction and powers of supe- 
rior court 
place of ies 
records to be kept............ 


Justice of peace has no jurisdic- 
tion. 


ff. che loon: 
Legacy, to discharge debt....... 


Letters of administration, after 
final settlement, when....... 
annulmentt e 
applieation, how made. 1380, 
notice of hearing. 1433, 
certified copies as evidence.... 
Clerk tO sig gg. 
corporations, not entitled to... 
creditors. right of, when...... 
de bonis non, application for 
evidence, effect ......ceceeees 
husband or wife, right to. . 1419, 
next of kin, entitled to, when. 
notice of application for letters 
ee 2322 . 1433, 
partners, entitled too 
persons entitled too 
petition for, hearing on. 
recording 
revocation by discovery of will 
failure to make inventory.. 
on order of court, when 
subsequent to distribution. 


venue for granting. . 
with will annexed, when granted 
ff! E ee ee C A 
form oo 


Letters testmentary—See letters 
of administrations, this title 
disqualification of executor, let- 

ters with will annexed grant- 


ed to anot ger . 
execution ob 
/// ⁰·—— ð ewes was eee 
granted to whom............ 5 
issued Whe nn 
objections to granting. . 
recording off 


certified copies as evidence.. 


1465 
1470 

970 
1469 


1465 
1481 


969 
1578 
1378 


1371 
1377 
1372 


45 


1541 
1468 


1428 
1422 
1432 
1434 
1426 
1426 
1457 
1431 
1447 
1428 
1429 
1431 
1431 


1434 
1458 
1431 
1433 
1427 
1421 
1469 
1445 
1428 
1376 


1430 


1429 


1424 
1429 
1429 
1431 
1417 
1418 
1427 
1428 


1301 
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TORS (Cont'd). 
revocation by — aside of 
will 


venue for grant of are. 1376, 
Liability of devisee for debts.... 
VCC 
on allowed elaimůe 
Liens, foreelosuro off sú 
judgments are not, except. 
specific property subject to.... 
Life estates, effect of........... 
Limitations, actions for misman- 
agement of estate 
actions, new, after reversal. 
realty sold by executor, etc... 
rejected claims..... . 
surviving actions 
Loss from depreciation, executor 
not to suffer 
Lost probate records, how restored 
Marriage, clerk’s record of....... 
will revoked by..........-s0e. 
Minors—See Guardian and Ward 
app, 
Monument, expenses of.......... 


9 0 00 


Mortgage of 5 . o o o 1492 


redemption . 
to pay legacy. i 
Naming of, not to discharge debt. 
Noncupative will—See Wills 
Nonintervention—See administra- 
tion dispensed with, supra 
Nonresident, agent to appear for 
bond of agent. 3 
executor may be 
not entitled to letters......... 
Notice to creditors—See claims, 
supra 
persons interested 
Notices, how issued and served.. 


e 2 „ „4 % „66 W 2 2 2 „„ „% „ „%% „%%% „„ „% „„ „%%4 13 73— 


Partition between devisees, ete.— 
advancements specified in decree 
agent for nonresident distribu- 


TEO: 215684 Sees 8 . 
bond and compensation of.. 
liability on bond.......... os 


sale by, of unclaimed estate.. 
claimant for share turned into 


county treasury, how paid... 
costs taxed to applicant....... 
decree what to contain........ 
rendered only on notice...... 
estates in common distributed.. 
gale When sce aes 
value determined ......... i 


guardians for infants and in- 
sane, appointment before par- 
tition 
nonresidents, 


agents for, 


ap- 


pointed before partition. 1535 


notice of petition for..... 1530, 
objections to report. 
record of final establishment... 


1533 
1600 


INDE X—VOT. 


L. 
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EXECUTORS AND ADMINISTRA- 
TORS (Cont'd). 


Partnership property— 

administration by general ad- 
ministrator 
additional bond required..... 

authority to operate business. 
custody and control of........ 
inventory o 
notice to ereditorWggke 
surviving partner may apply for 
administration 

bond of as administrator. 
exhibit by of assets and de- 
livery of books and papers 
operate business. 
powers, duties and liabilities 
e 

purchase of interests. ; í 
Personal property, sale, order for 
Petition for administrator, hear- 


2 % % O O % E O E ® 


ing ON... nLAsLLsLsLs 
Possession of estate, right of exe- 
cutor, et ta 1425, 


Powers, actions by and against.. 
bond of predecessor, action on 


collection of debts...... sie esx 
compromise of debts.........- 
fraudulent conveyances, action 

for recover... reisid 


possession of estate.. 
torts of decedent, actions on. 
trespass, actions by and against 
executors, ette 
waste, actions by and against 


executors, etc. ..... EE 
Preferred claims, wages of em- 
ployees . . . 1205, 


Prior proceedings, validation of.. 
Private sale of real property au- 
thorized evacscucrcusassas 
order to set forth terms of sale 
petition and showing.. 
sale, appraisem ent. 
confirmation and convevance. 
Objections too 
will directinnn g. 
manner ob 1499, 
NOMCe: k!; ³ð K aaia 
order for conveyance....... : 
resale on new bids... 
return of sale... 
will direcetinn g si 
Process, how served........ ENTI 
Profit of, prohibited............ 
Promise to pay debts of estate, 
when able 
Prosecuting attorney, minors rep- 
Senne! 
Purchase of claims prohibited... 

heal property —8Sce Sales, infra 
Redemption of mortgaged lands.. 
Release of exceutor's ete., debt to 
estate not effected by ap- 
pointment as 
removal, when court may order 


e as 1422, 


1571 
1527 


1513 


1467 


1444 
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EXECUTORS AND ADMINISTRA- 


TORS (Cont’d). 


Reports ok 


//Cö·Ü5xͤ ae & eee aa eee ee 
notice o ß r 


Resignation of 


accounting and delivery to suc- 
cessor, powers cease, on. 
authority of joint executors not 
curtailed by.......ceeeeees a 
successor may suc for assets. 
action against sureties, limi- 
tatioolilddßzʒßzbde 


Revocation of letters. ane ones 1444, 
Sales by, application for order... 


bids, increase of..... . 
written, required 


confirmation, conclusive........ 


contract interest in lands...... 
assignment of... 
bond to secure payments.1510, 
contribution among devisees 
and legat es 
legacies and devises subject to 
debts 
mortgaged property, sale of... 
order of coure 


6% % 8 @ 6 „ „0 


perishable property, when..... 
personal property, court may or- 
G A . . . 1492, 
mortgage rere eee 
pledge 8 ‘ees 
private sale of......... ewes 


public sale, how made.. 
petition for order.... 
real property, appraised valuc. 


(EE E EE SE SE EE E @& 


appropriation of estate to 


debts or legacies as aee 


ed by will ........ . 1505- 
auction ‘ 
authority to sell or mortgage 
bids, increase i 
confirmation, objections to... 

cone lusivtde 

not necessary on sales under 
will, gen 
order of ..... CCC 

when granted ..... 5 
contraet interest of deceased. 

assignment erro re eee 

Goon ‘nt: Ge ESR aww LR 
conveyances, execution and 

effeet ee ee 
hearing of application. pees 
increase of offer 
irregularities not to invali- 

rr 8 
legacies paid by sale or mort- 

CACC «bie ace seers sag 
mortgage, directed when..... 


irregularities not to vitiate 
notice of sale, contents...... 
shortening time 
order of sale or mortgage, 
when granted .......... 
contents oð ff 
directing sale 
part sold, wenn 
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EXECUTORS AND ADMINISTRA- 


TORS (Cont'd). 
petition ..... 
notice of.. 
not jurisdictional......... 
private—See private sale, this 
title 
purposes ob 
rea ppraisement 
redemption of lands mort- 
gaged ..... e 
sale to redeem other lands 
sale subject to mortgage. 
resale, when may be ordered 
return of sale . 
approval or disapproval... 
when may be sold or mort- 
gaged 
where, when, how made 1 


adjournment of, notice 1497, 


whole or part of, real ani 
when sees 
without order of court, when 
will directing......... eer 
Setoff may be interposed ees 
actions by. 
effect of judgment against exe- 
cutor, etc. 
may be set up in actions against 
Setting aside will revokes letters 
testamentary ..... 
Settlement without intervention 
of court—See administration 
dispensed with, supra..... 


Special administrator, accounting 


y à e e E e % s EE SE 0 
appointed, o 505s case 
bone 
creditors have no right of ac- 


tion against 556562 
( ˙—A—Aͤ ⁵˙2 asn 
PO vissreceerosi ere 
powers ri when. . . 
hort ! ek ora 
liability of........ ee rrr 
FODOEG: f! 8 
terminati—o nn ae 
Spouse, not a relative........ 
surviving, to administer com- 
munity property 
Stolen property, recovery........ 
Subsequent administration....... 
Sureties, limitations of actions 
AVAINS 64442 % sw se aesewn ces i 


Succeeding, may sue for assets... 
Suit in own name. 

compromise of.......... TETT 
Summary administrations, when.. 
Support of family, allowance for 


FFC 1473 


additional to homestead....... 
homestead 
lieu of exemption un 
minor children 
separate est ate 
Suretvship rights and liabilities 
extended to 


1494 
1494 
1504 


1494 
1500 


1513 
1514 
1515 
1501 
1501 
1501 


1492 
1497 
1498 


1496 
1516 
1516 


268 


269 
270 


1388 


1462 


1456 
1451 
1452 


1455 
1453 
1449 
1454 
1456 
1455 
1456 
1454 
1454 


1419 
1472 
1550 


1450 
1449 

180 
1522 
1451 


1475 
1474 
1474 
1473 
1475 
1474 


981 


1303 


EXECUTORS AND ADMINISTRA- 


TORS (Cont'd). 


Surviving executor, powers...... 1446 
spouse, support of............. 1474 
Testator—See Wills 
Title of heir, etc., .to realty vests 
without administration ..... 1366 
confirmation of titles......... 1367 
Trust company may act as....... 1457 
Validation of irregular sale of 
realty „56 1695 
CVVT 1376 
Wards — See Guardian and Ward 
Waste, actions for 1519 
Wills, rights and liabilities un- 
der—See Wills 
EXEMPTION 
Allowance and setting apart of 
exempt ” ae aie for we Pe 
of family ...... s... . . 473 1475 
Amounts and Kinds classified. 563 
Claim proceedings to establish... 572 
appraisal of property.......... 572 
Debtor in assignment for benefit 
of creditors entitled to..... „ 1102 
claim and contest of.......... . 1103 
Garnismentt. 680-2, 703 
Homestead of what consists 
eer .. 528, 529, 552 
from forced lee é 532 
probate homestead . 1473, 1474 
selected, when ...... E 529 
from what property... . 530, 531 
Houscholder, who is e 000 
Material for construction of build- 
f wrk gies eh ears a how 1144 
Moneys dcrived from sale of 
homestead ...sesesossososes 549 
Necessaries of family........... 564 
Property exempt specified....... 563 
attorneys’ libraries and office 
furniture 563 (8) 
DOAUS. (((( ( A e2a8 563 (10, 11) 
clergymen’s libraries, station- 
JJJVVTVTTTTTCCT 563 (8) 
farmer, stock, utensils and seed 
5 eee 
firearms . „ ĩ ee ee 563 (9) 
household goods, libraries and 
Pictures ese ĩ 8 563 (2, 3) 
householder, stock feed and pro- 
ions ade eec 063 (4) 
insurance money, fire, when.. 568 
life and accident........... 569 
libraries . . 563 (2, 7, 8) 
lightering equipment eee 
loggers’ equipment. 563 (13) 
mechanics, tools of their trades, 
IT!? wi bane E EEA 063 (6) 
pension MONCY / 3566, 567 
physicians’ libraries and instru- 
ments ee 
selection of, ho 563 (3) 
stock, feed and provisions. 
FEE 
support of family.......... — . . 1474 
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EXEMPTION (Cont'd). 


teamsters’ equipment ....... 563 (12) 
wearing apparel .........6... 563 (1) 
wife’s separate property...... 570 
Separate property of wife....... 570 
Supplemental proceedings not to 
ARNET «isc, seses 8 637 
Taxation —See Taxation 
Wages and actual necessaries, in 
garnis ment 680-2, 703 
claim of employee on levy 
against master 1206 
none against . 564 
provisions apply to justices c of 
peace and superior courts. 703 
Waiver, how effected ...... PERENE 571 
EXHIBITIONS —See Theaters and 
Shows 
EXPLOSIVES —See Criminal Law 
EX POST FACTO LAW 
Penal Code not to apply to prior 
offenses... we cceccerccccecs 2294 
EXPRESS COMPANY 
Service on whouoᷣnn . 226 


EXTORTION—See Criminal Law 


EXTRADITION — See Fugitives 
from Justice 


FALSE ADVERTISING—See Crimi- 
nal Law 


FALSE CHARGES 
Actionable, wen 


FALSE IMPRISONMENT 


Costs limited e 0 5 E e E 
Justice of peace has no nie 
tion d 0 s oe 088 @ E oes % „„ 68 


Limitation on civil 3 9 


FALSE PER SONATION — See 
Criminal Law 


FALSE PRETENSES—See Criminal 


Law 
Attachment grounded on debt in- 
curred under. = 


FALSE REPRESENTATIONS—Sce 
Criminal Law; Fraud 


FALSE SWEARING—See Criminal 
Law (perjury) 


FEES 


Admission to practice law... . 120, 


Advancement on demand........ 
for notice by publication...... 
= Allowance as costs—See costs 


E 474-476, 481, 


Attorneys' appeal to supreme 
courtttettteee 
defense of pauper criminals .. 


649 


122 
505 
504 


483 


1744 
2305 


FEES (Cont' d). 
garnishment in justice court.. 1843 


justice’s court ......essocese. 1862 
not allowed, as witness..... vee wie 


Clerk of superior court, schedule 
Of a ua enetan Set 
filing abstract of verdict.... 431-2 
of supreme court, schedule of.. 497 
County auditor, recording loggers’ 
lien claim .......ecceceeeee 1170 
Court commissionererrs 85 
Court reporters’ additional...... 42-4 
Extorting illegal, penalty........ 2612 
Folio charges 00 
certificates included in compu- 
tation. 990 
filing of paper to inelude cer- 
Hines 900 


Jurors, mileage in criminal actions 498 
Jury in justice’s court...... wee. 1849 
Justice of the peace, schedule of 1864 
limited to schedule 1806 
salaried officer, fees allowed... 1865 
Juvenile offenders, non chargeable 
againnnntete 4897-16 


Mileage, computation on plural 
services. . DO] 
jurors in criminal action. 498 
traveling expenses in licu, when 509 
WITNESSES ess? 497, 498 
may demand in advance.. 507 

Official notices, advancement for 
publication 504 
services, fees due in advance. 506 
Public officers as witnesses . 499 


Referees, amount allowed to..... 483 
in supplemental proceedings... 639 
Schedule of fees for court officers, 
„CCC . 497 
due in advance of service 506 
Service of writ of garnishment.. 6887 
process in justice’s court having 
salaried constable .......... 1760 
Sheriffs, schedule of . 497 
in proceedings against juvenile 
offenders. 1982 
Tender of before service of officer 506 
Witness es eee e497, 498 
advance payment, When 507 
may demand upon service.. 507 
public officer 499 
tender to 1215 


| FELONIES—Sce Criminal Law 


Wrongful death. from, damages.. 183 


FERRIES 


Tolls, extortion of illegal, penalty 2715 


FILIATION PROCEEDINGS 
Act cumulativbileh ees 1979 
Action, abatement, when.1979-7, 1979-8 
docketing in superior court...1975 
judgment of discharge........1977 
limitation of action..........1979-6 
FFI ³⁰• 8 
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FILIATION PROCEEDINGS ere * FIREMEN 
Bond for appearan neee E t as jurors , 
for discharge. 1973 ane meet, un 
for supporꝶꝶ t... . FIRES 
Child, custody ........ 5 A tus f ee TS 
Commitment of aceused....1971, 1979-2 n e O 519, 2656 
Complaints 2 2 6 6 % „ „6 „66 „ e e 0% % „ EEEE Burning slashin withnat ý ermit . 9522 
Contempt of Court....... 1979-2, 1979-4 Doors of publi et uildings Ai swing 
Criminal proceedings not affected.1979 ir 2525 
Defaults. TEET gias 1979—4 Locomotives, spark-arresters to bë 
Denial of charge » 0 „ „ 0 0 6 % 6 06 „ „ 1977 used OM cose ck ˙Ü¹ow A el es 2524 
Discharge on bond 3 r aa - Negligently setting or leaving... 2523 
Hearings ...--ee-ececesees ” 1979-1 Obstructing flfr enen 2520 
Execution Smoking where prohibition posted 2521 
Judgment, default in payment .. 19794 Wilfully setting or refusing to ex- 
bond for instalment payments. 1978 il see ete es 2523 
discharge froonrn 1977 
disposition of money......... 1979-3 | FLAGS 
execution on 1979—1 Anarchistic and seditious stand- 
support of child.............. 1978 CJ acemueawoee taees 2563-7 
Justice of the peace, complaints application of act........... 2563-11 
before 1970 ‘possession unlawful ......... 2563-8 
hearings, action on 1971 searches and seizures author- 
mother’s testimony taken in // AAA sew ean es 2563-10 
Writing . . . 1974 violations of act, penalty... . . 2563-9 
recognizance of dofendant Jenat 1973 Desecration .. . ...ssesosoo 675-3 
Limit ation 1978 Uniform flag law 
Mother's testimonꝶ gg. 1974 advertising, unlawful use 2675-2 
Prosecuting attorney, duties. 1972, 1979-2 application of act. . 4675-4 
Support of child, judgment for. . 1978 Cited, hoůunxuk 2. 2675-7 
inability of father, hearings. . .1979-2 construction ... esessosseoso 2675-6 
Title of procesdings...... e 4972 definitio,¶sssss. . 2675-1 
Transcript file ed 1975 violations, penalty ...... oe . . 2675-5 
Trial 1976 FOLIO 
FINDINGS DONC. ss Scererses dees sou - 500 
Deemed verdict, When 368 
Judgment on. EEEE 367 * ing food 
Manner of statingg . 367 c le iis elena 2516 
Setting aside 368 | FOROIBLE ENTRY AND 
DETAINER 


FINES AND PENALTIES — See 


Criminal Law; Forfeitures a in furtherance of jus- 

ICO i & d. was oot Sake eee ee es 828 
Action for, by whom recoverable. 963 picadinga to conlorm to 8 aaa 
Amount of— Appeal from judgment.......... 831 

ceontemmt[fdttut 1050, 2273 bond of defendant......... — . 831 
contempt before justice of peace 1892 stay of proceedings on..... s... 832 


suspends writ of restitution.... 833 


juror in justice’s court, failure Appearance and pleading by de- 


tO appear .cccceveccssvcsee 1856 

on judgment for......... s.s... 964 fendant . 2. sesesessesesse, 823 
Disposition of ......... . . . . 966, 2189 Complaint, form and contents. 817 
Judgment, collusive, no bar to Damages and rent recoverable. . 827 
other actions 965 Default judgment ee 822 
Lien on realty When 2188 Defendants, who may be joined.. 837 
Municipal, jurisdiction of supe- ees 25 5 * 810- 812 

HOr erk 15 n a detainer, when unlaw- i 
Neglect to pay into treasury..... 2189 uin 34 
Restriction on power of justice of Forfeiture, relief of tenant...... 830 
peace to impose eee eee 46 Issues, trial and verdict coven „6 ã 836 
Selling liquor to habitual drunk- Judgment and execution......... 827 
ard... sesossesssso.s . 1712 binds subtenant!s . 816 
Wills failure of 5 p” Jurisdiction of Superior court... 15 
produce 1380 | Jury, M OE enin etic 824 
2 e e b 122 1235 otice, service obo 814 
— ica aie Parties to actions 816 
FIREARMS—See Criminal Law Pleadings in action for possession 835 
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FORCIBLE ENTRY AND DE- 
TAINER (Cont'd). . 
Practice governed by general eivil 


procedurtrtrr cencees 


Proof required of plaintiff... . 825, 


Restitution, issuance of writ.... 


bond of plaintifffin 
of defendant ttt 
modification 
service and execution 
Subtenants, effect of entry after 
after action TEN 
Summons, issuance ob 
form and service eT 


Tenancy upon agricultural lands, 
holding over 
Trnal DY July 64636 00cene ee weees 
Unlawful detainer defined........ 
agricultural lands, effect of hold- 
ing over aves 

use of force, penalty.......... 
Venue.. 


PORECLOSURE—See Chattel Mort- 
gages; Liens; Mechanics’ Liens; 
Mortgages 

FORESTS AND FOREST FIRES 

Locomotives, spark-arresters to be 


used on e 
Penalties, burning slashings with- 
Out permit . 
FORFEITURES 

Abolished in case of fugitive from 
justice ......... CARESS i 

in cases of suicide............ 
Action for, by whom recoverable, 
C e 
Arbitrator, failure to attend. 
Deodands abolished............. 
Disposition of forfeitures..... ee 
Enforcement by quo warranto, 
when ..... Nae Cees 8 


Fines—See Fines and Penalties 
Forcible entry and detainer, re- 
lief against.....c..ccceecens 
Judgment for, amount of recovery 
collusive, no ‘bar to other ac- 
%%% ous 


Limitation on action for..... 159, 


no suspension for personal dis- 
JJV 
Penalties— See Fines and Penal- 
ties 
Property forfeited to state, re- 
covery of e 
Quo warranto, judgment of. 


2524 
2522 


830 
964 


Recognizances, actions on. . . . 2231 2236 


FORGERY—See Criminal Law 


FORMS 
Deposition, certificate of........ 
Garnishment, writ of..... . 
Indietmenntttu tt 


Justice’s courts—See Justice of 
the Peace (forms) 


1242 


FORMS (Cont'd). 
Letters testamentarr̃ g 


administration pe ee eee 
with will annen etc. 
Logging lien claim..... 5353 
Mechanic's lien claim poe este 


Notice of claim for labor, ete., 
against bond of contractor on 
public workꝶ ss 

on lien on chatte el. 

Oaths—See Oaths 

Pleading, code provisions govern. 


ancient abolished..... TEET 
Summ one ee 
by publication niaaa 
forcible entry sean 
for personal service. 
, oa Errr noaei 
FORNICATION 
Action for falsely charging..... 


FOURTH OF JULY 


Legal holiday........cecccccecs 


FRANCHISES 
Conflicting claims, tried on one in- 
formation .......... T 
Sale under execution or foreclos- 
ure . 520, 
Usurpation of, prosecuted by quo 
Warranto . 


judgment of ou ster 


FRAUD—See Criminal Law; Frauds, 


Statute of 


Attachment may be based on.... 
Ground for vacation of judgment 
objection by petition and affi- 
GAVE ods cers ees TETT ETT 
Jurisdiction of justice of peace.. 
Limitation on actions for relief 
VCC e 
Removal of property may be re- 
strained by injunction 


FRAUDULENT CONVEYANCES 


Action by administrator, etc., to 


set aside decedent’s.......... 


Criminal liability ..... e 
Ground for attachment 648, 
Knowingly receiving, penalty. 


FRIENDLESS CHILDREN — See 


Delinquent Children 


Protection of—See Orphans. . 1700-1707 


PRUIT 


Malicious injury too 


FUGITIVES FROM JUSTICE 


Agent to demand, appointment... 
application for, investigation.. 


Commitment, when ......... 2244, 


Costs and charges, liability of 
complainant ............... 
Demand upon governor for deliv- 
CTY e.. 2 200 e*se@eoeo @eeeeveeesete 


2245 
2246 
2242 
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FUGITIVES FROM JUSTICE 


(Cont'd). 
Discharge, when ....... —— ⁊ . . . . . 2245 
Examination by court. 2244 
Expenses of foreign government, 
payment by state 2252 
Recognizance required, when. 2244, 2245 
Rewards for apprehension.. 2247, 2251 
Warrant for, issuance by court. 2243 
FUNERAL EXPENSES 
Preferred claim against estate of 
decedennnrtt!lt . ꝙ 13541 
GAMBLER, COMMON—See Crim- 
inal Law 
GAMBLING—See Criminal Law 
GAME 
Fishing, trespass on lands in- 
closed, or on which notices 
are pos tell 9 . 2065 
Trespassing on lands for 2665 
GAMING—See Criminal Law 
GARNISHMENT 
Answer of garnishee, controvert- 
ible by both parties .....700, 701 
service and filing..... 8 690 
sufficiency as against defendant 705 
CCC 1 e O81 
Constable, in attachment. 664 
Contempt, attachment of gar- 
nishee foeoeoh 696 
Corporations, subjection of stock 
ee ee oe . q . .697— 699 
Costs and attorney fees 704 
Debtor (judgment) of defendant, 
DADY | Secure cites oro a.0% woe 664 
Decree for delivery of effects. 695 
Defense against claim of defend- 
!.. 9 
Discharge of garnishee ere eee 691 
Execution, disposition of proceeds 
EEE aol eictatet ars 694, 695 
Executor, in attachment. e 664 
Exemption of wages and actual 
necessaries ..... e 703 
Grounds for issuance ........... 680 
Judgment by default........ 2 . 692 
against garnishee, effect „ 693 
debtor of defendant, liability.. 664 
disposition of proceeds ere 694, 695 
Justice’s courts ............ 1807- 1846 
special provisions govern ..... 706 
summoning on execution when 
sufficient property of defend- 
ant not found.............. 1886 
Publie corporations subject to.. 680-1 
order against, for audit and 
Perf 680-2 
Receiver appointed, When. 741 
Sale of effeetsssee eee ees 695 
shares of stocks........... 697- 699 
Sheriff. in attachment 664 
Trial Of eee 702 


GARNISHMENT (Cont'd). 


Writ, application for. 682 
affidavit supporting ........... 682 
bond to discharge writ....... 689 
corporations or joint stock com- 

panies, answer required..... 684 
date and attestation....... s... 686 
delivery, to whom............ 686 
form Of) woscewes wesaasanaes 685 
issuance, when and how...... » 683 
service and return of....... 687 
affidavit, when not by officer 687 
effect of service . 688 
fees, Wheeeenndndnn 64887 
GAS 
Interference with appliances, pen- 
JJ ˙⁰iw E 2657 
Malicious injury to pipes or mains 2656 
GENDER 
Construction of words importin 
ö . . e148, 1208, 1416, 2303 
GOVERNOR 
Commutation of sentence may be 
granted ........... ee et 2223 
Pardons may be granted........ 2223 
Power to assign superior judges to 
other counties ......... N 27 
Reprieves may be granted. . 2223 
Requisit ion on for fugitives from 
justice, proceedings. 2242 
Rewards for fugitives, may offer 2247 
GRADE OROSSINdS 
Warnings to be placed on 2664-3 
GRAFTING—See Criminal Law 
GRAND JURY 

Acts not invalid, when.......... 103 

Challenges to panel, when allowed 2025 
Individual jurors..... E are 2026 
timeliness of objection....... . 103 

Charging and advice 0 court. 203] 

JJC eee 2030 

Complainant to take no part..... 2035 

Contempt, when guilty of....... 2046 

Costs against complainant, when 2226 

FPFCCCCô C ²˙·¹¹—»ͤ 91 

Disclosure of depositions returned, 

penalty f.” Som ewarore 2379 
of transactions, penalty....... 2378 

Dismissal of charge by, effect... 2048 

Disqualification of member, effect 103 

Drawn from jury list, how....... 94 

Duties ....... cece ccccuce 2033, 2037 

Evidence, hearing and production 

77777000 ͤͤ banaucen 2038 
Foreman, appointment and powers 2030 
Indietments found not to be dis- 

closed ee e 2039 

how presented ....ccececccces 2045 
indorsements on—Sce Indict- 

ment and Information. ..2042- 2044 

“not a true bill,“ proceedings 
regardinhngg g — . . 2047 
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GRAND JURY (Cont'd). 

number necessary to find...... 
presentment defined... 
SBECTECY as to vv 
Juror acting after challenge al- 
lowed, penalt 

discharged, panel to be filled.. 
Malicious and frivolous prosecu- 
tions, costs 
Oath, form ook 
Open venire, When 107, 
Panel discharged, venire to by- 
standers 
Personal knowledge of offenses to 
be disclosed 
Proceedings secret . 

Prosecuting attorney to attend. 
Qualification and drawing — See 
Jurors 
Resummoned, when 


GRAND LARCENY—See Criminal 
Law (larceny) 


GRASS 
Malicious injury to...... eee 


GROSS MISDEMEANORS — See 
Criminal Law 


GUARDIAN AND WARD—See also 
Probate Code 


e „„ 0% ®@ 


Accounts, semi-annual........... 
Actions by and against author- 
CCI % .... cede 180, 
adverse party not to testify, 
when ....... E ee pee ‘ 
claim, condition precedent.... 
injury or death of ward....... 
seduction of ward..... N 
Ad litem, appointment 187, 
confession of judgment for 
Win aa sirna 
in justices eourt .. . 1771, 
Age of majori t 
Appeals to supreme eourt 
Appointment of ee for in- 
fant or insane. „666 2 6 6 0 
banks and trust companies. ce 
nominated, by whom.......... 
nonresident ward, guardian non- 
resident V 
notice, service oll 
parent asking for.......... eee 
petition for, in case of minor 
and insane wards........ . 
heur ing e 
notice, servicſgſmae. 
publication of notice ....... 
substitute notice ....... ees 
prosecuting attorney appears 
for ward, when ........... > 
Banks and trust companies may 
BCE. sawet esses cee 
Bond of guardian, conditions. i 
additional, when required..... ; 
provisions governing. 1573, 


SUCCESSIVE recover ies 


2042 
2049 
2046 


2373 
2028 


2036 
2029 
110 


2027 


2034 
2040 
2032 


94 
2041 


2659 


1575 
1576 


1211 
1577 
184 
185 
1581 


414 
1772 
1572 
1591 


1567 
1457 
1580 


1566 
1568 
1567 


1567 
1567 
1568 
1569 
1570 


1571 


1457 
1573 
1573 
1574 
1573 


1308 


ı GUARDIAN AND WARD (Cont’d). 


i 


Claims, presentation and rejection 


necessary prior to suit....... 
Compensation and expenses of 
r eseuss essa 


Compromise of claims by guardian 
Consent of ward, when.......... 
Costs against infant plaintiff, lia- 


IIIffT·Ü ³ ³ can 
Custody and tuition of ward 
Debts, paymeᷣnttt.. 
Death, appointment of successor. 
Duties of guar dias 
Education of warlſlſlſdſdſ 

expenses, allowance of........ 


Friendless children, commitment 
to custody of arene 30- 
ciety 

convicted of crime, “custody of 

society may be imposed.. 
suspénded sentence may be 
im posed on breaking of cus- 


(E SE SE EE E SE EE SE SE SE S SE „eee E & @ 


tody ..... 8 e 
costs, fees and expenses 
payment by county, when 


county charges may be sur- 
rendered to incorporated so- 
ciety 
custody of child pending ap- 
pointment of guardian.. 
taken by police officer with- 
out warrant, when 
habeas corpus, evidence on hear- 
IN@ ͥV—2T— T 
incorporated socicties may act 
as guardian of person....... 
investigation of neglect, duty of 
police 
surrender to incorporated so- 
ciety by parents 
to county commissioncrs, 


VCC 
Full age of males and females, 
FFV 


Habeas corpus, when entitled to.. 


Incorporated society not to act as 
guardian of estate.......... 
guardianship of person allowed 
Insane persons, ad litem, appoint- 
ment 
person and estate, power of 
court over 
removal, when.. er 
sale, lease or mortgage of real 


estate for debts or invest- 

ent! . ee 
Insane ward— 

witnesses, incompetent as. es 


Inventory to be filed......... 
Investments ..... F 
Judgments, to be presented and 
paid as other claims......... 
Jurisdiction and powers of supe- 
rior court. 
Lease of propertĩ 99 
Liability of..... e ites 
for waste........ 


Tere rrr rere cet 
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GUARDIAN AND WARD (Cont'd). 


Limitation on actions for realty 


Sold rr. 188 
on claims 5 1588 
Majority, age ob 1572 
Nonresident’s property, removal 
from ste 1587 
Notice to ereditorrꝶs 1588 
Order to show cause on convic- 
tion of juvenile offendcr..... 1981 
Partition, consent of guardian.. 884 
sales, not to be interested in. 873 
share of wards payable to, 
CCC 882, 883 
Payment of debts...... e “LOIS 
CCCCCCUCCCCCCVCCCC0G0GTCCCTCCT0T(V—ñ 1572 
Preference given to in control of 
CCCVVVVVTCC————WWAJA EET 1987-14 
Qualifications ...... cc... cee cae 1566 
Real estate sales, irregularities not 
to in validate e 1585 
prior sales validated....... ese 1592 
Removal of guardian ...... ....» 1579 
only for causssseeeeee 1579 
Sale of estate, under order of 
court, when. cree ee ee 1582 
conclusiveness V 1585 
confi rmat ion 2. q 1584 
conveyances, how made 1584 
irregularities not affecting... 1585 
laws SOVETNING......... eee 1584 
petition for, requisites........ 1583 
provisions governing ....... . 1584 
Suit in name of guardian. 180 
Summons served on, when....... 226 
Surrender of property of estate 
to SUCCCSSOF ........ ccc e eee 1579 
Testamentary guardian, powers 
and bond ............ccceee 1580 
Trust company sie act as guard- 
FT es... 1457 
Ward, education 0 —L—I 1575 
guardian may prosecute and de- 
rr 1576 
GUIDE-BOATS 
Malicious injury too 2656 
HABEAS CORPUS 
Amendment of writ ............ 1085 
Application, contents and by 
whom made .......-. s...... 1065 
Bail, admission too 1076 
may be used to secure......... 1077 
Benefit of writ, who may we 
66 . ꝗ Z. . 1063, 1064 
Change of custody. e 1083 
Custody of child surrendercd | to 
incorporated society, pene 
CC cues swesreee . 1706 
Delivery to sheriff, how made.... 1068 
Directed to whom.............. 1067 
Discharge for irregularities in 
charge or process, when ... 1076 
Grantable by what courts or 
Judges .. 1066 
Guardians entitled to writ. 23 . 1064 


HABEAS CORPUS (Cont' d). 
Hearing and determination. q II 074 
on legal holidays e 64 
Husband entitled to writ........ 1064 


Illegal restraint, arrest and hear- 

ing of person causing...1081, 1082 
Immediate custody taken on affi- 

davit, when ........... ..... 1080 
Infants entitled to protection of 1064 
Insane persons entitled to protec- 

VOD: . 1984 
Masters entitled to writ......... 1064 
Ne exeat, issuance of writ in. 782 
Officer, not liable to civil action.. 1079 
Parents entitled to writ......... 1064 
Pleadings, rules 1 e.s... 1073 


amendment ofkf .. . 1073 
Restrictions on inquiry. 222 2 „ 1075 
Return, form and contents 1072 

immediate, 1 . :.. . 1071, 1085 

proceedings R E E 1073 
Service ......... sees 1069, 1070, 1085 
Sunday, issuance on.. . 1084 
Superior court may issue 15 

power on nonjudicial days. er 15 
Supreme court or judge, power to 

iss unn e e 1 


Temporary orders. ö 1083 


Warrant to prevent removal of 
one illegally restrained - 1080 

commands and execution 
against person causing..1081, 1082 
Witnesses, attendance compelled. 1078 
Writs, issuance, service and unn 1085 


HALLS, PUBLIC 


Doors to swing outward..... sss. 2025 
HEAD OF FAMILY 
Denne! . . 553 
HEALTH 
Matters injurious to, actionable 
as nuisance ..... ee ee 943 


Offenses against, out of state, 
when punishable eeccccsesee 2254 


HEIRS—See Descent and Distribu- 
tion; Executors and Adminis- 
trators; Probate Code 


Action for damages for wrongful 


death, rights S ae ee 183-1 

to quiet title against. 785 

Contribution among. 1412 
Limitations on action against ex- 

ecutor, etee 161 


actions by, for recovery of land 787 
new action after reversal. 173 
recovery of realty sold by ex- 
ecutvoaeo op 138 
Notices to. ‚ 6 ＋4 999 9 9 9 ꝑ ꝓ ꝗ ..-. 1434 


Production of pretended, penalty 2374 

Suretyship rights and liabilitics 
extended to 9281 

Unknown, actions against and 
service ou... ꝑꝑ. . 429— 232 
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HIGHWAYS HOMESTEAD (Cont'd). 
Deposit of unwholesome substance view of premises......... . 5343 
Oo) 4 • 6545 2 6 6 2537 sale, When 935952252260 516 
Disturbance on penalty. . . q 2534 bids BC le 8 547 
Fast driving over bridge 2718 compensation of appraisers.. 550 
Glass, tacks, etc., thrown on, pen- costs of proceeding.......... 551 
ie ceee neas ITEE DA Gi . 2720 division of property, when.. 545 
Injuries to, pena lt 2656 proceeds, application of. 548 
to mileposts and guide- posts. 2656 protection of elaimant's por- 
Mileposts, malicious injury to 2716, 2717 tiiddꝛꝛ 549 
Motor vehicles Exemption from foreed sale. 3 532 
chauffeur, intoxication of..... 2527 debts from which no exemption 533 
malicious injury or removal, Head of family define ee 553 
penalt vv 2659 Liable for certain elasses of liens 533 
removal of number, penalty. 2601-3 Moneys derived from sale . 
stolen, evidence o 2601—4 tected ..... ‚———U—— cccccccrens 549 
taking without owner's permis- paid claimant on sale of, ex- 
sion unlawful .......-.eee8: 2601-1 EMPt ...- . ee 549 
Obstruction an actionable nui- Possession during redemption pe- 
BANCOs.. 2 Sc dure oes eee eawees „ 943 riod, without accounting for 
Public service Commissions, signs Se 8 TEETER 602 
ordered bj . 2664-3 Probate exemp tion 147 
Sign- or malicious injury to. Selected from what property.530, 531 
a 2716, 2717 any time before sale 529 
Traction engine meeting team. 9719 Setting aside of Seas 1473 
Warning signals to be placed on. 2664-3 Subsequent, exempt When. 562 
Value ment 552 
HOLIDAYS, LEGAL Widow may claim after death of 
Adjournments of court to, effect 65 husbanßddadg 1473 
Columbus Day ereate ccc. 63-1 Wife may sug alone to claim or 
Courts closed cos 4,18, 64 protect ....... ‚ — * 181 
Days declared holidays 61-63 a 
Habeas corpus on.. el E EA 1084 HOM CDE See Criminal Law 
Magistrates may act on 64 ` HORSE- — os 
Monday to be when falls on Sun- 0 * ne 
day eee eee cere ee ee 61-1 
Sessions of court, how affected by 65 | HORTICULTURE 
Sundaoa/a 61 Lien for labor on orchards 1130-1 
Superior court not open, except.. 18 | 
Supreme court not open on..... l 4 | HOTELS 
Writs issuable on, by superior Frauds on, punishment.. 2625 
ee, a rronin TAn 15 Liability for loss by guest, how 
avoided ...... e 1203 
HOMESTEAD Lien, baggage ..... (ittredcoscee. 1201 
Abandonment eeoeovovevevnenneeeeeee §35 notice of sale for. 3 1202 
declaration of, when effectual 536 sale to satify lien 1201, 1202 
Alienation in case of insanity au- * i 
rf / ( 554 | HOUSEHOLDER 
notice of application ....... .. 555 Defined ...ccccccccvccccccccce . 565 
petition, requisites 556 Exemptions entitled 6 563 
validity of sale or encumbrance 557 
Conveyed, ( ceewas 534 | HOUSE OF ILL PAME—See Crim- 
Declaration of selection essential 558 inal Law (disorderly houses) ; 
contentttßv2ßz: c... 909 Prostitution 
recordinnininddggg 560 
Define 528, 529 | HUSBAND AND WIFE-—See De- 
Descent of, upon death......... . 661 scent and Distribution; Divorce 
Encumbered, how....... OOP 834 Abandonment, penalty.......... 2444 
Estates, setting aside to 1473 Actions by and against...... 181, 182 
Execution sale, appraisement un- Administration, survivor's right.. 
FFF“ „ O aeaa e 1419, 1431 
petition four . 538 Adultery, prosecution for, when.. 2457 
AlN Gl vance cecnesracacas on 539 Community property, descent.. 1342 
hearing and appointment of homestead, selected from...... 530 
apprais ers e 94l descent of CC 561 
notice of hearing 540 insane spouse—See Probate Code 
oath of appraisers......... . 542 | ~— mechanics’ liens, subject all in- 
report of appraisers......... 544 teresse ——B— . . 1145 
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HUSBAND AND WIFE (Cont'd). 
realty, title vests how on dis- 


solutin sate Sioa ERA 
subject to what charges...... å 
testamentary disposition of one- 

half authorized ........0.- 
Crime committed by wife, duress 
no defense eee 


Descent of community and sep- 


arate property .... . . 1341- 
Failure to support wifo.. ere 
Habeas corpus, husband entitled 

CO: aassskoriKini s inini ana 
Homestead, conveyed or encum- 

bered, hõſ hr 

in probate e eee 
Joinder in actions, when..... 181, 


Mechanics’ liens, notice of claim. 
iiai real property, descent of 
prees . . 341, 
wife’ s, homestead . : 
exemption from execution... 
Wife, duress of husband no de- 


fense tO CriM@€.......e sees à 
in own nam 
joinder with husband, when... 
separate defense, when........ 
survival to, for personal in- 

juries to husband........... 


Witness for and against one an- 
other, when 


IDIOTS—See Guardian and Ward; 
Insane Persons; Probate Law 


ILLEGITIMATE OHILDREN—See 
Bastards 


ILL FAME—See Criminal Law 
(prostitution) 


IMMUNITY 


From jury service... 


IMPEACHMENT 


Power unaffected by enactment of 
Penal Code . 


IMPOST 
Jurisdiction of superior court.... 


IMPOTENCY 
Ground for divorce... 


IMPRISONMENT—Secee Arrest; Ar- 

rest and Bail; Criminal Law 
Contempt, offender liable when... 
Ground for divor eee. 
Restriction on imposition by jus- 
tice of peace......... ee 


INCEST—See Criminal Law 
Falsely charging, action for..... 


INCORRIGIBLES—See Delinquent 
Children and Juvenile Courts 
Discharge from state training 
school 


1370 
1342 


1342 
2255 


1343 
2444 


1064 


534 
1473 
182 
1145 


1343 
531 
570 

2255 
181 
181 
182 
194 


1214 


332 


! INDECENCY 
Public, DONBITY .d66 60d sae conews 272113 
INDEX 
Clerk’s record of judgments..... 446 
INDIANS 
Witnesses, competency.......... 2147 
INDICTMENT AND INFORMA- 
TION—See also Grand Jury 
Animals, sufficiency of descrip- 
Ion we eves 2062 
Arrest under not subject to ha- 
beas corpuauns 1075 
Certainty in allegations required. 2057 
Charging but one crime required. 2059 
one form onlj . 2059 
Contempt, liability of offender... 1060 
Contents Of n vexcaes 2055 
Defects, what deemed immaterial. 2066 
Definitions Seite: ite T E E 2303 
Embezzlement, how “pleaded seek 2074 
False pretenses, descriptions of 
money; tee. 8 2074 
First pleading by indictment or 
information 2054 
CONTENTE serina iess cus 2055 
Forgery, misdescription, when im- 
e 2071 
Indictment, custody and inspec- 
VION cb. eer EES 2045 
defendant entitled to copy.. 2043 
finding, number of jurors neccs- 
S 2042 
e 2056 
indorsement of witness' names. 2043 
when found at instance of 
private prosecutor....... 2044 

“not a true bill,“ indorsement 
and filing, when .......... 2047 

finding and filing effects a dis- 
arg 8 2 2048 
public record, When 2045 
secrecy to be preserved TEET . 2046 
signature of foreman......... 2042 

Information, filing and indorse- 

MeIRUn„n„ 2050 
commitment or recognizance of 

defendant held to answer. 2052 
duty of prosecuting attorney as 

to examining offenses and fil- 

JJ! ²³ÜmAAJuu „ 
verification 23 ꝙ . . 22051 

Judgment, how pleaded.. istanes 2008 
Judicial notice, matters of, need 

not be stated. 2067 
Larceny of money, how pleaded.. 2074 
Libel, how pleaded ............. 2070 
Obscene literature, ete., how 

Peadgeei d sues 2075 
Ownership of property, how 

Pease“. 8 2076 

variance, WeenNndnmn 2076 
Per jury, how pleade e 2072 
Person injured, sufficiency of alle- 

gation ...... ere pareve merece - 2061 
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INDICTMENT AND INFORMA- 
TION (Cont'd). 
Presumptions of law not to be 


stated ........ 8 
Private statute, how ' pleaded.. — 
Prosecution by eee eee ee 2023, 


Setting aside, grounds for. . . 2099— 
Several charged, conviction or ac- 
quittal of one or more. 
Statutory definition of crime, how 
followed pale aes 
Sufficiency of allegation. ere re 
Time of offense, how alleged.. 
True name inserted, how and when 
Variance as to ownership, when 
immaterial ...... s.e... 2076, 
dismissal on ground of, no bar. 
Words and phrases, how construed 


INDIGENTS—See Paupers 


INDORSEMENT 
On indictments—See Indictment 
and Information ....... 2042— 


INPAMOUS CRIMES—Sec Criminal 
Law (felonies) 


Ground for divorce, when....... 
INFPANTICIDE—See Criminal Law 
(abortion) 


INFANTS—See Adoption; Guardian 
and Ward; Parent and Child: 


Probate Code 
Admission or sending to disorder- 
ly house 2445, 


Adoption of—See Adoption. .1696- 
Adverse parties incompetent as 


witnesses, when............. 
Age, determination off... 
majority JJ eee 
responsibilitvVvIEi 
Appear in actions by guardian ád 
litem ..... 6 
Begging, employment as beggars, 
Aar 
Billiard and pool rooms, admission 
unlawful, Wen 
Cigarettes, sale or gift to, unlaw- 
F 2445, 2696, 
smoking, unlaw full 
Confession of judgment by...... 
when by guardian.......... T 
Costs against, responsibility of 
guardian TT 
Crimes against children..... 2445— 


Delinquent act controlling — See 
Delinquent Children and Ju- 
venile Courts ........e.0e00. 

Delinquent, commitment to state 
training school..... 1980-1986, 

commitment to state reforma- 
tory; WOON. 440%.640%eesxancs 

Employment as messengers to dis- 
orderly houses, unlawful.... 

at labor below certain ages, 
when unlawful ............ ; 


2067 
2069 
2024 
2101 


2073 
2064 
2065 
2060 
2058 
2156 


2316 
2063 


2044 


2446 
1700 


1211 
2257 
1572 
2257 

187 
2446 
2445 


INFANTS (Cont’d). 


Exhibitions by, in immoral or dan- 


gerous shows, unlawful...... 2446 
Firearms, sale to, when unlawful 2445 
use of, when misdemeanor..... 2560 
Friendless and neglected children. 
guardianship of 1700— 1707 
Gaming, unlawful to admit 2445 


Guardian — See Guardian and 
Ward 

Habeas corpus, entitled to writ... 1064 

Intoxicating liquors, unlawful to 


sell tio EEE ET 2445 
, ensis Sows ore 2693 
place of sale, admission unlaw- 

JJV 2445 

Judgment against, vacated, when 464 
petition and affidavit......... 467 


Juvenile courts have control of— 
See Delinquent Children and 
Juvenile Courts ............ 1987-1 
Juvenile offenders, commitment to 
state training school. . . . 1980— 1986 
guardian ad litem, for, when 
appointeeeeeeettv cc 1981 
Kidnaping, penalty — See Criminal 
Law 


LOGal hee .deaeweenarsee 1572 
Limitation of actions, suspended 
CJ) eS ae seers 158, 169 
Majority, age of..... E ee 1572 
Next friend, appointment in jus- 
tice’s court............. 1771, 1772 


Obscene literature, etc., exhibit- 
ing or permitting sale by, un- 
Il 8 2459 


lawf J7CCCTC T TE 2445 
Orphans and neglected children— 

See OrphanKœ s 1700 
Partition, compensation for in- 

equality, when may make.. 881 


consent by guardian, When. . 884 

share payable to guardian, when 382 
Prohibited from certain places. 2445 
Responsibility for crime......... 2257 

age, how may be determined.. 2257 
Rights as against claims under 


color of title 790 
Sale of cigarettes to, civil liability 

tO PATONC. ac66 6s siesesauexes 2699 
Substitution of one for another, 

PODGICY siete tees dames 2375 
Summons, how served N 226 
Tobacco, sale to, penalty......... 2445 


Witnesses, incompetent when un- 
der ten years.............-. 1213 


INFORMATION — See Indictment 


and Information; Quo Warranto 


INJUNCTION 


Additional conditions imposed in 
tax cases —ͤ— . 957 
Affidavits on hearing 2 
Appeal, when remains in force... 1723 

to United States supreme court, 
effeet „„ 1724 
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INJUNCTION (Cont'd). 


Application may be heard on legal 


holidauiunnu˖s -o 
Attachment for contempt........ 
arrest and indem nit 
bond for appearan eee 
Bond ñ e 725, 
bail, in contempt for disobeying 
order 
Chattel mortgages, against fore- 
closure, wrwe nnn 
Damages upon dissolution of stay 
for debt ....... e 
for waste and rents....... TET 
Dissolution of modification, mo- 
tion o tons 
damages, when awarded.. . 136, 


suspension by motion to rein- 
state 
Emergency, temporary grant until 
notice 
Grant of restraining order, by 
whom ...... pia 
time of granting 
Grounds for granting 719, 
Jurisdiction of superior court 
issuable on nonjudicial days... 
Limitations of actions, suspended 
„% ᷑ ũ M ̃ᷓ ooureess è 
Malicious erection of structures. 
Mandatoeery;hyhh 
Moneys collected ‘on 
judgment ..... EP EEE 
Notice of application excuses 
service Of writ. 
necessary, except in emergency 
Order, binding when and on whom 
disobedience of, contempt..... 
Power of judge same as court... 
Proceedings to vacate judgment.. 
Reinstatement of dissolved order 
motion and hearing. 
Restraining orders, in emergency 
Vn E A ET 
waste on public land by oppos- 
ing elaimantt . 
Stay of proceedings 
dissolution, award of damages 
% ͤͤ KD 736, 
Supplemental proceedings, enjoin- 
ing transfers ETA 
service Of order 
Tax cases, tender necessary..... 
Temporary 
appeal from order, Wien 
time of taking 
court commissioner may grant. 
Terms and conditions of granting 
Writ, copy of order sufficient ... 


INNKEEPEES—See Hotels 
INQUEST 


Jury of, defined 


INSANE PERSONS—See Guardian 


and Ward; Probate Code 
Adverse parties incompetent wit- 
nesses, Wenn 
Rem. Wash. Code, Vol. 1—83 


93 


1211 
1313 


INSANE PERSONS (Cont’d). 


Alienation of homestead, how. 554— 557 


Aliens removal from one institu- 


Practice , 


2222 ĩð v s... 2284 
Criminal insane, definitions. . seam 2113 
acquittal, special verdict to be 
returned ...... „3 2 
committed, wen 2176 
discharged, When . 2176 
plea of insanity, how and when 2174 
Dementia, when ground for di- 
„ . 982 
Guardians — See Guardian and 
Ward; Probate Code 
Habeas corpus, entitled to writ... 1064 
Inquest before court commissioner 85 
Judgment against, vacated when. 464 
petition and affidavit........ 467 
Limitation of actions suspended 
during liability ........... 169 
Partition, share payable to guard- 
ian, when CC 882 
consent by guardian, when..... 884 
Rights as against claims under 
color of title ...... 790 
Ward, claim against, how approved 1577 
Witnesses, incompetent as....... 1213 
INSOLVENCY—See Assignment for 
Benefit of Creditors 
Decedent’s estates, order of pay- 
ment of claims.............. 1541 
Jurisdiction of superior court... 15 
Laborer’s claims entitled to pref- 
eren ee e A109 
Receiver appointed, When Q . 741 
INSTRUCTIONS—See Trial 
Exceptions, how taken .......... 384 
INSURANCE 
Proceeds exempt 568, 569 
Process summons, service on whom 226 
INTENT 
To defraud, to whom applicable 
89 0 9 d EE ETRE A a) 2303 
INTEREST 
Charging unlawful rate....... <... 2486 
Judgment, contract or legal rate. 457 
INTERPLEADER 
Action off 3 199— 201 
cost ĩͥßĩ 2200 
Authorized, when 196, 198 
INTERROGATORIES 
Annexing to commission to take 
depositions 1240 
Examination of parties to actions 
— See Discovery .......1225— 1230 
Perpetuating testimony ......... 1252 
INTERVENTION 
Defined e 
Foreclosure of mechanics’ liens... 1140 
203 
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INTESTATE — See Descent and 
Distribution; Executors and Ad- 
ministrators; Probate Code 


INTOXICATED PERSONS — See 
Criminal Law (drunkards) 


INTOXICATING LIQUORS 


Admission or employment of fe- 
males in places where sold, 
prohibited 

Drinking in public conveyances.. 

common carrier not to permit.. 

Fraudulent prescription by physi- 
cian 

Low wines, ete., compounded and 
sold as whisky, gin or brandy 

Minors not to be admitted where 
sold sie 

sale or gift to, penalty. . ET 
using, penalty 

Public conveyances, not to be 
drunk K? 2693, 

sales of improperly aged liquors 
to convicts 
to drunkards o6.06s0wss- owen 
to minors 
Saloons, obstructing view of..... 
unlawful to permit minors to en- 
ter, penaly oe 


INTOXICATION 
Offense and penaltg 


INVENTORY—See Executors and 
Administrators ö 


Assignment for benefit of cred- 

itor LLL Q . 1088, 1089, 
Attached property ere 
Guardian to make 


IRRIGATION 


Malicious injury to flumes and 
ditches 


ISSUES—See Trial 


JOINDER OF ACTIONS 


Causes united, when 
Improper, ground for demurrer.. 


JOINT CONTRAOT 
Actions on, service and procedure 


JOINT DEBTORS 


Answer of defendant............ 
Issues, how trie. 
Pleadings, what constitute....... 
Summons, after judgment ....... 

affidavit in support of......... 

to contain what 
Supplemental proceedings against 
Verdict, extent off 


JOINT TENANCY 


Liability for waste.......... 
Survivorship between, abolished. 


2689 
2693 
2694 


2510 
2696 


2445 
2445 
2445 


2694 
2695 
2689 
2689 
2445 
2495 


2445 


2527 


1096 
666 
1575 


2657 
2657 


296 
259 


236 


439 
441 
440 
436 
438 
437 
633 
441 


938 
1344 


JUVENILE COURTS — See Delin- 
uent Children and Juvenile 


ourts 
JUDGES 
Attorney in federal court to finish 
business after appointment.. 127 
Certification of statement of facts 
after removaaa2lal 392 
Claim of, inst estate, referred 
to another 1481 
Court 1 appointment 
„„ ees . 83 
Definition JJV 2303 
Disqualification justifying change 
ene 209 
Judicial officer, defined PE 54 
disqualifications, waiver ...... 54 
minor courts, restrictions on lan- 
guss. ³ðO 8 . * . . . 2096-1 
Oaths, power to ad minister 1264 
Powers as distinguished from 
CJ ways 96 
Probate powers 1371 
meee court, bias, disqualifies 
VCC 209—1 
bonds of clerk to be Rea 
FJö˙ e 72 
duty to hold court in 4 
counties, When 27, 28 
Pere... 8 59 
granting injunctions . . . . 718, 739 
in chamber s 445 
in counties comprising dis- 
CCTV 41 
decisions rendered out of 
county where heard. 42 
Probe ñ 1371 
practice of law prohibited. 139—5 
prejudice of, how shown...... | 209-2 
pro tempore, appointment, ete.. 40 
time for decision limited 39 
visiting judge, effeet of acts. 29 
expenses, allowance and pay- 
MON 650600 s4nsdas usnis 30 
Supreme court, assignment to de- 
partments ....esesssooossss 8 
disqualification not to be 
waived, when .............. 54 
habeas — power to issue 
WING sesecwiwescesecos agentes 1 
magistrates FF 51 
powers oer 59 
Powers ob 59 
Surety on executor’s bond, not to 
(/ A ised dea. 1441 
Term applied to whom.......... 2303 
Vacancy not to affect proceedings 67 
JUDGMENT—See Appeal and Er- 
ror; Criminal Law; Justices of 
the Peace 
Action to recover personalty, na- 
DULG Ola ss E EEN 
Against decedent's estate, how col- 
FCC 1480 
executor on rejected claim, ef- 
OOt r 1483 
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JUDGMENT (Cont'd). l 
municipal corporations, counties, 


etc, manner of enforcing... 953 
whom may be given 406 
Agreed eagae e 379, 380 
Appeal, orders reviewable...... 1716 
time of taking wee, 1718 
Arrest of, in criminal cases. . 2183, 2184 
Assessment of damages on de- 
fendant’s demand (uae col 
Assignation houses 946-1 
Assignment of, recording.. 447, 448 
Attachment, favor of defendant, 
Heere. 670 
award affirmed has force of.. 430 
judgment on ene Son 
suspended, when . . 6051 
Certiorari ....... ee eee 1007, 1009 
Commitment upon process, when 
not subject to habeas corpus 1075 
Conclusiveness against unknown 
parties served by publication 
eee re ee 232, 239 
in probate rere ee ee 1504 
Confession of, corporations may.. 414 
enforcement 91 . q: . 415, 419 
entry f/ cess ices e 
in action, given when 413 
joint hability, how given on... 415 
justice of the peace, jurisdiction 44 
manner of making 416 
minors may, wen 414 
municipal corporations may.. 414 
proceedings in court 419 
state may, When 414 
statement required ........... 418 
without action, authorized when 417 
Contempt, sentence for..... —— . . 1057 
award of damages bars action 
FOr Injury «260244604 (ciseses- LOO 
Counterclaim in ejectment...... 799 
Court may direct, when....... . 340 
Cumulative sentence in criminal 
C ⁵⅛˙3àvun vies oleae 2285 
Default against executor or admin- 
istrator, not evidence of as- 
/// aes 969 
failure to answer.......... 411 
forcible entry and detainer. . 822 
garnismennnttttt 692 
opening, allowed when no per- 
sonal service. 235 
power of court commissioners to 
enter . 85 
Deines ses... 404 
Dismissal, when granted .s..... 408 
% creiorei tonkadur 410 
Disobedience as contempt of court 1049 
Divorce, complete dissolution of 
, wae a-ewuwee 990 
requisites of decree ..... . . . 996 
Ejectment, conclusiveness ....... 806 
conclusive against landlord, 
WHEN: secr eketia ee . 794 
vacation ! 806 
Eminent domain. .895, 896,916, 926, 927 
Enforcement by attachment or se- 
ques tration 612 


JUDGMENT (Cont'd). 
by conveyance, commissioners 


r àà9½•O G12 
by execution 510, 512 
by writ commanding perform- 
ance of act... ccccvesece 512 
refusa] to obey, punished as 
contempt ...cececeseces . 512 
logger's lien . 1179 
Entry, by whom and where... 435 
OW Fergie, “401 
time s 201 
Writing anki 431 
Evidence of jurisdiction, when... 287 
Existing liens, continued........ 456 
Federal courts, entry of satisfac- 
Cf!!! ß ee sere 455 
Fines and forfeitures, amount of 
recover; 964 
collusive, no bar to other actions 965 
Foreible entry and detainer..... 827 
Foreign, effect as evidence. . 1255, 1256 
defenses to suits oon Q q 1256 
pleaded, how........ 8 287 
Forfeited recognizances, entry on 2231 
vacated, wen 2233 
Garnishment, against garnishee.. 693 
in justice's eourii 
. Se: eae 1817, 1819, 1822, 1834, 1835 
Interest, contract or legal rate.. 457 
Interlocutory orders in divorce... 988 
Judgment-roll, what constitutes. 442 
indorsement of ........ 22 443 
Justice of the peace, contempts.. 1896 
abstract, contents of.. 451 
ent ry of abstract or transcript. 455 
lien of judgment, how created 450 
transcript, what to contain.... 452 
Lien, chattel, personal. 1157-a 
duration OL ? 8 s... 445 
effect of appeal .......ccceeee 458 
expires, When 459 
homestead, not to attach to... 362 
initiation , ð . 445 
Hmitg tion eens 459 
begins to run when, on appeal 458 
Cf! ĩð v ĩ EEA 463 
Limitation on actions upon. 157 
Lost or destroyed, how restored.. 
o EE 1271- 1277 
Mandamus sisssrceccicetssinosi 1024 
Mechanic's lien foreclosure, per- 
sonal hability on. 1141 
Merits, judgment on......... eee 409 
Nonsuit, when pgranted.......... 408 
Herr / 410 
Obedience to, power of court to 
r aw ae eee 52, 57 
Official bonds, for one delinqueney 
no bar to others 961 
aggregate judgments, limit of. 962 
Order deſinecqdpxꝑua]]U——U— cc eee eee we 405 
Pleaded, hook 287 
Plea dings, judgment on ......... 278 
Preference right of satisfaction 
out of estates of decedents.. 1541 
Proceedings under, may be en- 
TOINGG: vastcesevetesesteaceae 119 
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JUDGMENT (Cont'd). 


against joint debtor served after 


F 436— 441 

Quo warranto, on trial of right to 
OMC 2060660050 ieee ee 1039 
ouster, when madee wd 1043 

relator to take office under judg: 
ment, chen - 1040 
Record by auditor, index of.. 446 
in probate proceedings........ 1372 
Relef ,, ðꝭi swe since s 303 

Report of referee, affirmance by 
court. C 


Reversal for harmless error denied 307 
Revival, procedure 462, 463 
limitation of lien 463 
pleading and proof. 462, 463 
prohibitee ii. ꝶtz 460 
exception from prohibition.. 461 
Satisfaction of, judicial officers 
may acknowledge 59, 60 
entry on execution docket. 454, 455 
how made against state . 889 
recording 2447, 448 
Sentence in criminal cases. . 2187 2224 
cumulative, wenn . 2285 
indeterminate, When 2281 
satisfaction before justice..... 1933 


suspended, wen 2280 
Setoff or affirmative relief. 433 
force and effect.. . . 269, 2717, 272 


Setting aside, grounds.......... 399 
Several defendants, against. 407 
Special proceedings, determines 

h q „ ꝙ : 1000 


wha a EE S E EE SE E E SE S E E E 
Specify What. 2 ꝗ⁊. 435 
Subrogation of sureties, et e. 978 
Superior court, by one of several 
judges, effect .........2ceee 29 
Supreme court, enforcement of.. 1741 
CILCCO OL 5 155 sie : 14 
power to execute 2 


Sustaining demurrer to indict- 


ment, etc., when final........ 2106 

no bar, when. V 2114 
Transcript of supreme court, au- 

thority . 1751 


Vacation, acquittal in criminal ac- 
tion, not subject to.......... 472 
denial of application, judgment 


on ‚· ( 2 9 42.4773 
grounds fe??? 303, 464 
trial before deeiding validity 
OL defense 470 
injunction on petition to vacate, 
when e s... 471 
motion to vacate 466 
limitation on ......... . . 466 
new trial, petition for 465 
limitation on application .. 465 
petition to vacate....... . . . 465, 467 
limitation on petition ....... 467 
powers herein concurrent with | 
other provisions ............ 472 
proceedingns 468 
relief from, When 303 
valid cause of action or defense 
Necessa gg aces sews 469 


JUDICIAL NOTICE 


Ordinances of cities and towns... 291 
Private laws 289 


JUDICIAL OFFICERS 


Act as attorney, when 55 
Adjournment of proceedings, 

POwer !. 66 
Arbitrators ..... Tee sones 426 


Contempt, power to punish.. 57, 1050 
committed in presence of, pun- 

r 1051 
without the presence, proced- 

Uee. 1952 


Court commissioners are 85 
Pi E T T oes ee aoe E eer 54 
Dis qualification 541 
Powers, general 57 
RNeferd( ³ĩðͤ 369— 377 


JULY FOURTH 


Legal holiday ..............000- 61 


JURISDICTION—See Courts: Jus- 


tice of Peace 


Acquisition in actions, When. 238 
Conferred, power of courts to 


make effective ......ccceeee 69 
Court commissioners, concurrent 
with superior court......... 85 


Crimes on railway trains, boats 
ete. *eeeeoeseeeenseeeveeoeneeeeeeone 2293 


Criminal, over persons. 2010 
Excess of, acts reviewable by cer- 
tiorari ......... —— . 1002 


restrained by writ of prohibition 1027 
Justice of the peace—See Justice 


of Peace 
Juvenile court has exclusive, over 
children ..... eee ee re 1987-12 
Probate, where estate in more 
than one county ........... 1285 
State courts not ousted by foregin, 
in criminal matters 2270 
Superior court, appellate ........ 17 
( AA sens ceeus 15 
probate powers 1278 
Supreme court, original and appel- 
ate eeeeoeoeoCeseeaeeseaeeceaeaneveeatces 1 
Want of, ground for demurrer... 259 
waiver of, not permitted....... 263 


Without, acts may be restrained 1027 


JURORS—See Grand Jury; Jury 
JURY—See Grand Jury 


Additional jurors, when may be 
GTA WD: 6 sieesiscae sad 0222-99, 2137-1 
Admonitions to 345 
Alternates, in criminal cases... 2137-1 
Agreement of, proceedings....... 356 
Bernd!! ease ge@uinsdvs 2.2320, 2322 
Challenges, number and kind.. 324 
bias. actual and implied. . . . 329— 331 

exemption not cause of chal- 
lenge .. ccc ce cece cece 98, 332 
for cause ..... — . . . . 320— 331 
general causes 327 
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JURY (Cont' d). 


particular causes 
previous service within one 
Fear CA E EE EE EE EE E E E E E E E E O E E e @ 


joinder in ®9e@eeoeeee*eoeeeeaosesvse8ke 8 
order of taking ......ccccseee 
peremptory (E SE SE EE EE S SE E E E E E O o o O see 


how taken stantis 
timeliness of objection........ 
trial of challenges ........335- 


Contempt, what constitates...... 
Criminal cases, number required. 
challenges, peremptory, number 
allowed . . . 2138, 

for cause, when allowed 

for conscientious scruples as 

to capital punishment..... 

to panel, when allowed...... 
civil practice applicable....... 
justice of peace, either side may 
demand 
number of jurors in panel.... 
oath to 
separation allowed, when...... 
view of place of crime 
waiver, when allowed......... 
Custody during trial.........0.. 


Damages assessed by, on default 

Definition ob 89, 

Deliberations of jury............ 
communication with prohibited 
entitled to pleadings and papers 


expense of keeping 
further instructions 
Discharge after ver diet 
for illness . 
without verdict, When 
effect on trials. . 
Distriets, boundaries 
Drawing jurors, method of. 


in absence of judge, when..... 
misconduct of officer, gross mis- 
demeanor 


Election of jury trial, 
when 
proceedings, how called....894, 
verdict, number required for.. 
view of premises 
waiver of 


e o „ % „% % oe tet » „ % „„ „ „% „ @ 


Excused from duty, who may be. 
name replaced in bon 

Exemption from duty.........95, 
women, on request. . 


Fee for, deposit and taxation.316, 
taxed to defendant on convic- 


VION: E ²³˙¹¹ T E 
Grand jury, definecd—See Grand 
VVV rere 
Impaneling ........... e 

- Inquest, jury of, defin ee. 
Instructions to 339, 


may be given on legal holiday. 
Irregularities in drawing not to 
in validate 
Issues of fact triable by, excep- 
tionkesss. . . 314, 


329 


JURY (Cont'd). 


Juror, bribery of ...... — . 2320 
alternates ..... ET TETERE 2137-1 
acceptance of brilbe 22322 
defined. 5 2303 
excused from service. 104 
exemption from duty........ 95, 103 

women, on request.......... 96 
felon, incompetent............ 95 
influencing, gross misdemeanor. 2325 
intimidating, penalty ......... 2368 
list of qualified persons, how 

PIOPATCG ecw siiajnortsvi 96 

yearly revision ci 96 
mileage, verification necessary. 498 

traveling expenses in licu... 509 
promising verdict, penalty..... 2326 
qualifications of ............94, 102 
sheriff t6 summon............. 108 

soliciting duty ass 2328 
summoning twice in one year 

prohib ite 111 

Justice's Court See Justice of the 

/G ˙A ( 1849 — 1856 

Rind exdeeowseees N 90 

Lists, how made up..... 8 96 

Misconduct as ground for new 

SrCe EEES N 2 . 399 
by officer in charge, gross mis- 

demeano rr s... 2329 


Number required for agreement.. 358 


reduction in number by consent. 323 
Oath k POET 33 
Open venire to issue, when. 99, 107— 110 


Panel, how and when to be drawn. 97 


additional names, open venire.. 99 
incomplete, how filled....... . 110 
Penalty for soliciting place on... 2328 
Petit jury, defined .............. 92 
Summoned on order of superior 
Gh 97 
FONO sie oe seis be end s... 399 
Questions of fact decided by..... 343 
Right of trial by guaranteed..... 369 
Separate criminal trial...... eee 2161 
Separation of ........... —* 1I01 
Siekness of juror, procedure 347 
Soliciting jury duty, gross misde- 
meanorr . 22328 
Talesmen, summoning of......... 323 
Trial by, dispensed with in di- 
Vorseee 66 d4a 0% 997 
forcible entry and detainer.... 824 
Verdict, abstract o'... 431-2 
action for specific personalty... 363 
assessment of amount of dam- 
ages N 366 
on judgment on pleadings, 
When F 366 
correction oll . 360 
entry, manner and affect..... 431-1 
filing abstract of........... — . . 431-2 
general and special defined. . e 362 
lien of, termination.......... . 431-2 
manner of giving....... 222 . . 357 
rendition, wen 4364 
special controls general. 365 
time for entry of judgment on. 431 
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View of premises ꝑ 344 Continuance, grant on account of 
Waiver, failure to — jury fee amendment, wen 1788 
constitutes . 316 Costs allowed. : 1860— 1862 


on appealls zz. ꝗ 487 
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JUSTICES OF THE PEACE security required of nonresident 1777 
Acts of attorneys permitted, when 55 
Actions by complaint and notice.. 1759 Criminal action 
by summons ...... Terr 2 . q . 1758 appeal, bond of defendant..... 1919 
commenced, how ......... e... 1755 fees not payable in advance. 1920 
Appeals authorized, when........ 1910 payment included in sen- 
ende 8 1911 enes 14920 
dismissal for defective bond, notes k. 18919 
when not allowed........... 1917 order binding defendant to 
issues, how trie ccc 1915 keep peace appealable... 1922 
judgment against appellant ‘and failure to prosecute appeal, 

sureties ....... e LOLS ee, ð 41492 
notiee hn 1911 powers of superior court... 1923 
pleadings, same, unless ‘other- recognizance forfeited, when. 1920 

Wise ordereeit 1915 of witness es 1921 
stay of proceedings. 1911, 1912 transcript of record to — 

discharge of defendant...... 1913 Mor court 1921 

release of property levied on. 1913 arrest for offenses within view, 
superior court acquires jurisdic- procedure ceses 1926 

tion, wen 1 1914 warrant issued, When 1925 
transcript filed in superior court 1914 bail—See arrest and bail, supra 

attachment to obtain or committing magistrate, when 

amend, When 1916 acts AS as . . . 927 — 1928 

trials de novo by superior court 1914 continuance, when granted. 1932 
Appearance, time for....... eee Aldo costs of, how taxed...... seme: 1932 
Arrest and bail, generally.....748— 777 fine assessed only on evidence. 1931 
causes and proof for warrant.. 1790 forms, certificate of conviction 1935 
cash in lieu of bail........... 1957% commitment on sentence..... 1935 
continuance, how obtained.... 1795 when defendant bound over 1935 
detention in custody, duration.. 1794 execution of sentence........ 1935 
notice of arrest and indorse- search-warrannt . 1935 

ment of warrant .. 1793 warrant for arrest... 1935 
warrant, bond for . 1791 to keep the peace......... 1935 

service oe 21792 judgment, rendition and satis- 

issuance ooo. . 1790 etiss se hcenwcaea 1933 

Attachment proceedings, extent of jury may be demanded by either 

PD ⁵˙²;à·V⅛ ꝗ 9/0 side eee ee ss. 1927 
clerk of court in 679 plea of guilty. ee ee ‘ 1929 
writ must be served by an off- recognizance of defendant... . 1932 

CT 462 of witnesses es 1932 

Bail, cash in lieu of bond . 1957 stay of execution, how procured 1934 
Buying claim or offering induce- verdict, proceedings on..... ee. 1928 
ment to bring suit before * witnesses to be summoned...... 1930 
G0! ͤ ³ A 8 2371 Depositions, authority to take. . 1907 
Certifying “habitual drunkard to how taken and certified...... . 1908 
superior court. 1709 use of, on trial ... 1909 
Certiorari, no power to grant..... 1002 Docket, entries required........ 1770 
Claim and delivery—See replevin, Execution against the person, 
this title Ü ˙⁰˙¹ 1885 
Claims department — See small against prevailing party for 
claims, this title // 1887 
Compensation limited to schedule 1866 amount of debt, ete. , indorsed on 1880 
Complaint and notice, how served claim by third persons, proced- 
PETIERE ö q 1761, 1762 u 1888, 1889 
Contempts, commitment, warrant garnishees summoned and ex- 

/ ³Äꝗ³ ³• m ͤᷣͤ 1697 amined, wen 1886 
hearing required ...0.-eeeeee- 1893 issuance by another justice, on 
judgment, form of............ 1896 transfer of docket........ 1877 
offenses constituting .......... 1891 directed how, and date return- 
provisions governing ......... 1062 T e 1879 
punismennn .... 1892 on transcript to other county 1878 
summary arraignment, when... 1894 limitation on issuance.......-.. 1876 
warrant, form of......ceccecsee 1895 rene wal q y 1881 
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JUSTICES OF THE PEACE (Cont'd). 


revocation on stay of judgment 
sale, notice of.......... N 
mode of, and return 
officer not to buy....... 
service must be by an officer.. 
setoff of mutual judgments.... 
execution for balance....... 


procedure, when judgments 

by different justices....... 

stay, time allowed............ 
bond for stay........... 1868, 
levy against property of prin- 
cipal or bail...........0.- 
remedy of baiiiililln 
subrogation of bail, when..... 
False return, etec., penalty for... 
Fees, schedule oß 


allowance, when justice salaried 
Filiation proceeding jurisdiction.. 


Forms— 


attachment, bond for....... Ena 
bond to discharge........... 
WE Of 6c ew cess e 
bond for arrest ꝶe 
in attachment 
in repleviinn 
civil arrest, bond on ee 
warrant for 
claim bond to constable........ 
commitment on sentence....... 
where defendant bound over 
complaint and notice in justicc’s 
court .... 
conviction, certificate of...... 
execution on property......... 
against the bodv........... 
against principal and surety 
on stay bond............. 
garnishee summons in justice’s 
court 
indemnity bond on claim of 
property 
judgment in contempt eases.... 
replevin, bond in............. 
Ger ,, enmue soos 
search-warrant ........seseses 
sentence, execution of........ 
service by publication in jus- 
tice’s court..... 
stay bond, justice’s court...... 
subpoena 
summons in civil actions in jus- 
tico t 8 

for jurors in justice’s court.. 
warrant of arrest et. 
contempt cases ..... 8 Si 
to keep the peace.......... 
writ of i justice’s 
court . 


8 action, when deemed 
commenced 
affidavit for 
appearance after default, when 
allowed 
costs, how taxed 8 


(A E E E e E E E E E E O O O E O 88 8 


1872 
1882 
1883 
1884 
1762 
1873 
1875 


1874 
1867 
1869 


1870 
1871 
1871 
1776 


1864 
1865 


1971 


1890 
1890 
1890 
1890 
1890 
1890 
1890 
1890 
1890 
1935 
1930 


1821 


. . 1816— 1818 


JUSTICES OF THE PEACE (Cont'd) 
default by garnishee, proceed- 


, uses s ed ceewes 
defendant may defend action.. 
docket entry of action......... 
examination of garnishee, how 

Sondue te!!! 
answers reduced to writing 
and ef 
enxempft ions allowed ........... 
final judgment against garnishee 
garnishee, judgment against, 
When 3 ; 
liability to plaintiff......... 
indemnity for surrender of ne- 
gotiable paper 
judgment a bar to action by de- 
alf. cous : 
provisions governing superior 
courts inapplicable ......... 
service on garnishee...... 1807, 
summons, form of..... PEPEE 
trial on answer of garnishee... 
writ of, justice may issue 
affidavit to obtain......... 
answer of garnishee to be ver- 
VVCVVCCVTTTTTT 
unnecessary to plead de- 
fendant’s defenses ..... 
attachment of garnishee for 
contempt .....ssssesesosso 


attorney’s fees, allowance of. 
bank as garnishee, requisites 
Of SEFVICE ....s.scsscscecos 
bond to release garnishee... 
corporate shares of garnishee, 
sale and transfer on execu- 
CFT .. 1839 — 
costs, how taxe ee. 
custody of surrendered prop- 
erty pending final judgment 
default by garnishee, judg- 
ment entered. 
defendant may set up any ex- 
emption available, on gar- 
nishee’s trial . 
delivery to whom.. e 
discharge of garnishee, when. 


effect of serviſte 
execution against garnishee. 

eee 1836, 

form of 9 8 EEEE 
garnishee’s defense against 
defendant ....sssssssseoo 


identity of defendant and gar- 
nishee’s creditor, trial and 


determination ....... mec 
issuance and contents....... 
judgment inn 
against garnishee ...... 
service and return. 1825, 
surrender of property by gar- 
eee 
trial on answer of garnishee 
General powers of.............. 
Guardian ad litem, appointment.. 
eee ee eee 1171, 


J udgments, abstracts of......... 
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1820 
1815 
1812 
1813 
1813 

703 
1819 


1817 
1811 


1819 
1822 


706 
1809 


1808 


1814 
1823 
1824 


1832 
1846 


1838 
1843 


1829 
1831 


1841 
1843 


1837 
1834 


1846 
1827 
1833 
1830 


1837 
1826 


1844 


1845 
1825 
1834 
1835 
1828 


1837 
1842 
43 


1772 
451 
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JUSTICES OF THE PEACE (Cont'd). 


attorney’s fees allowed as costs 1862 
default, when 1858 
evidence oon 1858 
WACACION OL ß ; . 1858 
dismissal without prejudice... 1857 
/ 1418 
liens, how created....... e 
on realty, how secured. . . 445, 450 
rendition on verdict, when.... 1859 
entry, time of, on trials by 
C 1859 
setoff allowed, to what extent. 1861 
tender, judgment in case of.. 1860 
transcript, what to contain .. 452 
Jurisdiction, coextensive with 
unt 47, 1757 
civil, extent ll... e 44 
restrictions On. E 45 
criminal cases....... e 46 
filiation proceedings. . 1971 
libel and slander, none 45 
when deemed acquired. 41769 
Language to be temperate. . . 4696-1 
Magist rates . aT 51 
Mandamus, no power to grant. . 1014 
Minors brought before, to be 
transferred to juvenile court 1987-12 
Ne exeat, jurisdiction inn 783 
Next friend, appointment....1771, 1772 
Notice, form of, in actions by.. 1759 
Oaths, power to administer. .... . 1264 
Office, where to be kept......... b 48 
not to office with attorney..... 49 
Plea dings 
account or instrument, how 
Pesde des; 1783 
exhibition of original may be 
required 1783 
allegations, when deemed admit- 
ted béswetsdnnewisawaceacewe 1189 
amendment 1786, 1788 
time when may be allowed. 1788 
composed of What. ꝗ . 1779 
denial of knowledge or belief, 
Heer... iiss esccecee 1782 
docketing and filing.. cocsccee 1781 
objections, grounds of......... 1786 
oral or writtenn 1780 
form immaterial........ cece 1781 
setoff, how pleaded........ eee 1789 
time of N e... 1778 
variance, when immaterial. oes 1787 
verification ....essssssoaoeo 1784 
Preliminary examination of per- 
sons accused of crimes. .1949— 1966 
Process, by whom served....1762, 1764 
coextensive with county....... 48 
service by person appointed... 1764 
ECCS. r eoccesee 1764 
Drool Ol . 168 
Ser 11762 
Prohibition, writ of, no power to 
lr site nmai ..... 1028 
Public peace, preservation, com- 
mitment to jail, when...... 1941 
complaint of threatened offense 1937 
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JUSTICES OF THE PEACE (Cort’d). 


costs, complainant to pay, when 
against defendant, how en- 
ee, EE E 
discharge of defendant, when. 
on giving bond. 
examination of accused........ 
transcript of testimony..... 
jurisdiction to preserve..... ‘eis 
recognizance, discharge on.... 
forfeited, remission of portion 
of penalty 
in case of apprehended danger 
surety may surrender principal 
transmission and filing in supe- 
rior court 
without process, When 
warrant, when to issue 


Replevin, affidavit for. ........e. 


buildings or inclosures, officer 
may bre. sows 
claim by third party, proceed- 
ings.. 
custody and delivery by officer 
exceptions to plaintiff’s sureties 
immediate delivery, when may 
be claimed 
Dond , ⁵ð neek 
execution of order 
order e ðͤ 
redelivery bond di 
sureties on, just ificat ionen 
service on defendant.......... 
writ must be served by an offi- 
C)). 8 
Residence confined to precinct. : 
Return of process, mode of....... 
Salarics—See cities, this title 
Stay of proceedings pending giv- 
ing of security for costs..... 


L EE S E EE SE ZE SS E EE D E SE E e 05, 


1777 


Small claims department created.1777-1 


actions, how commenced ...... 
filing fee ........ 


1777-2 
r 


attorneys unnecessary ........1777-8 


%%%/ôͤ«²õ 540t6u densa 1777-12 
judgments, certification.......1777-11 
conclusive ...ssssccesoesos 1777-11 
ONIY sorciistecistarid ... 1777-11 
satisfaction 1777-10 
e 64.406%-<0400e vs Kness 1777-1 
notice, how served ꝗ . 1777-4 
contentsoe kk 9 . . 1777-8 
pleadings not required. 1777-9 
eh.. ĩð 8 1777-12 


statement of . TEE. woe 17775 
verification . 1777-7 
witness es 1777-8 


Summons, form and requisites... 1758 

service by publication, form of 1766 

Pre! wees e es 1767 
written admission equivalent 

tO prooo rk b 1768 


service ;⅛ ͤ- ß. E 1762 


Supplementary proceedings on 


judgments, ho 635 
title to land in issue transfer to 
superior courrtete . . q 1363 
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JUSTICES OF THE PEACE (Cont'd). LANDLORD AND TENANT (Cont'd). 
Trial of actions, continuance, limit by forcible detainer.......... 811 
allowed q 1847 unlawful detainer...........° 812 
juror, penalty for failure to ap- Lien of pensonalty for rent......1203-1 
PORT 244 A . . 1856 enforeementt. 203-2 
jury, demand for.............. 1849 Lien on crops for rent.......... 1188 
discharge for disagreement.. 1855 claim, filing and verification... 1190 
failure to appear, penalty.... 1856 enforcement of claim.......... 1190 
fee for, advanced ..... Dees 1849 Priority Of ..ccccccccccecece. 1189 
number and qualifications.. 1849 Notice to quit......... . . . . . 812, 814 
gad OL kk 1883 Partition, estate for years, when 
selection of. ³ 1851 may be sold ............ 867, 868 
summons, form and service.. 1852 how set Off... ........ccccceees 851 
trial, time of holding....... 1850 Rent, lien foo r. 412031 
justice tries cause unless jury 
demanded ........ seses... 1848 | LANDMARKS 
verdict, delivery of ........ oe. 1854 Malicious injury too . 2656 
disagreement, discharge of 
Juifrůe —ͤ— eee 1855 | LARCENY—Scee Criminal Law 
Vagrants, proceedings against... 
FCC , 1969 | LAWS 
Venue in certain cities 1756 Common law, how far prevails 143 
change of, costs of............ 1774 Construction of. to be liberal. 144 
grounds for allowance....... 1775 Worda importing nomber. Sca: 
Witnesses, attachment for....... 1900 der and sex 8 148 
attendance may be compelled.. 1215 Continuations of 3 lani 
power of superior court to when : 145 
compel c6566<s0240065.2 1236- 1238 Foreign printed Sinan ae ev: 
damages for nonattendance.... 1902 e P 1259 
depositions of......... ..-1907- 1909 Wormee laws ‘abrogated. eee 145 
parties as witnesses, when. 1903, 1906 Lex loci contractus. a slicabilit 
penalty for refusal to rA Ty to limitations PP y 178 
testimony subject to rebutta CCC 
service and costs in attachment 1901 Probate, see Probate Code 
service, by Whoon 1899 Statutes— 
subpoena, valid over what terri- construction off ——V—ꝓ . . . 144 
tory „ e %%% %%% 37˖4 0 0 ee eo ee ee è 1898 in pari materia 8 145 
When may iss uieen 1217 provisions of lien laws. 1208 
JUVENILE COURT — Sce Delin- an 1 
quent Children and Juvenile common law to supplement... 2299 
Courts oe of prior acts.... 2300 
ormer laws repealed........ 230] 
KIDNAPING—See Criminal Law revival not effected by re- 
ee f 2302 
KIN—See Deseent and Distribution 3 admissible as evidence, 
OW ad's —B„᷑ᷣtœ4«« 41259 
LABOR Official codes and citation of. = 
Wages, exemption in garnishment 703 leaded. Tae -161, 152, 152-5, 152-9 
no exemption against........ - 964 pleaded, hom y 2289 
preferred payment out of de- in indictments, ete . . 2069 
cedent's estate 1205, 1541 private, how pleaded.......... 289 
claims on death or insolvency repeal or amendment of penal, 
of master ........... 1204, 1205 effect cece ccc cc ꝗ . q 2006 
presentment of claim and action time, how computed .......... 150 
oeoen r . 1206 words, certain, how construed. . 
ie Sate | eee . ee L4G— 149 
Legal holiday ............. cae 6g | LAWYERS—See Attorneys 
LABORERS’ LIENS—See Liens; LEGACIES—See Wills 
> Liens 
a a LEGAL HOLIDAYS—See Holidays, 
LANDLORD AND TENANT—See Legal 
hea Entry and Detainer; Legal newspaper—See Newspapers 253-1 
Abrogation of relation by forcible LEGISLATION—See Laws ; Legista- 
nr tnesaweac e..... 810 ture 


1321 


INDEX—VOL. I. 


[References are to Sections. } 


LEGISLATURE 
Disturbing or disorderly conduct 
in presence oo 2337 
Intimidation of member, gross mis- 
demeanaeoe 2337 
Witness, penalty for refusal to tes- 
tify beo 2338 
LETTERS—See Executors and Ad- 
ministrators 
Malicious concealment. .... s.e... 2660 
Sending, complete when......... 2274 
Unlawful opening .......... s.e.. 2663 
LEVY—Sce Attachment; Execution 
LEWDNESS—See Criminal Law 
Places of, abated—See Prostitu- 
1h E E E 946-1 
LIBEL AND BLANDER 
Answer in justification.......... 293 
Costs limiteedctl 477 
Criminal libel—See Criminal Law 
Falsely charging certain crimes, 
eis. 8 . 294 
Justice of peace has no jurisdic- 
. ³ĩV³A 8 45 
Limitation on civil action 160 
Pleaded, ho y 292 
Ans we. 293 
LIBRARIES 
Exemption of private from execu- 
tion „ 0% 6% % % % 6% „% „% „% „% „% %% „ „„ „% „% % 6 „ 6 „ 563 
LIOENSES 
Aliens, to carry flrearms........ 2517-1 
Attorneys, to practice—See Attor- 
neys 
LIENS—See Execution; Judgment; 
Mechanics’ Liens 
Attorneys, when exist........... 136 
Boats and vessels, enforcement of 
· H 83, 1186 
limitation on actions. . . :.. 182, 1185 
stevedoring services 1184, 1187 
priority of demands for wages 1185 
subject to, when . . . 1182, 1184, 1187 
towage services entitled to. . 1187 
Chattels, discharge as — 
third persons 1154 
attaches regardless of posses- 
ion e 1194 
f attorney fees . . 1157a 
Loses, fee 1158 
enforcement, how .-: 11157 
judgment for defleienc y. 1157-4 
filing and entry in county aud- 
tors Sie 11358 
labor preferred to material. . 1157-4 
or material on 1154 
legal owner, who deemed to be 1156 
limitation on lien 8 4454 
Aton g. ose eweus . 1157 


materials subsequent to labor. 1157 


1322 


LIENS (Cont'd). 


notice of claim, form of....... 1155 
time of filliggng g. 1155 
preferences, labor over material 1157—a 
over mortgages..... ii~esevee O 
rank declared....... seceeeee 11572 
priority of lien......... Q. LISA 
rank to be fixed by court. 1157a 
subject to, when Secs.. 1154 
Construction of statutes relating 
C . . :. 21208, 1209 


Crops, subject to for labor or rent 1188 
claim, time and manner of mak- 


JJC seseeesseues 1190 
enforcement F 1190 
prioritinsee 1189 
procedure under logging lien 

JAWS d”sdd 11908 

Farm products 1190 
recording dispensed with, when 1190 
Fines, judgment fol 2188 
Freight charges, sale for — See 
warehouse charges, infra 
Innkeepers, hotels and boarding- 
houses—See Hotels...... 1201- 1203 
Judgment, how acquired and dura- 

Gon ccesiesnesedecesawesaes. MAD 
expir ation 459 
revival, continuation ee 463 

Laborer’s liens on property and 

franchises ..... eer err 1149 
foreclosure ..... FC 

limitation oon 1152 
limitation on filing 1149 
orehards— See below, this title 
notice of claim, contents 1150 

filed where. 1150 

service of. — 1150, 1151 


priority ob **õ „ 1149 
receiver or assignee to pay, 


WHOM or . 1103 
Landlords’ lien for rent. 1203-1 
enforcement ee 2 „ „ „„ „ 


limited to two months q 1203-1 
on crops—See crops, supra 


Livestock, for care and feeding.. 1197 
enforcement of ...........1198, 1199 
action fool 1200 
sale, how made. . . . 1199 
waiver of lien not W 
by delivery ......... 1200 
Logging, attorneys’ fees 1178 
claim for labor, etc., form of... 1168 
filed where and when...1168, 1169 
recording and indexing...... 1170 
fees for recording........ 1170 
statement of ß 1168, 1169 
costs, what allowed as........ 1178 
eloignment, etc., ground for 
e es 0s Serevereras 118? 
enforcement of lien, jurisdiction 
and procedure ........... 1172 
against whole or part of logs 
eee 1175 
amendment of pleadings. . 1174 
costs, allowance and security 
/ ¹²¹wmmAA·¹ --- 1173 
pleadings of defendant . 1174 
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LIENS (Cont'd). 


sheriff as receiver, fees..... 1173 
surrender of custody, when 1173 
joinder of claimants........... 1178 
limitation on claims...... 1166, 1167 
on action to enforce....... 1171 
lumber defined........ EEE T 1163 
material lienable.......... 1162, 1163 
mistakes or errors in claim not 
to invalidate, except ....... 1176 
persons entitled to......... —. 1162 
preferred claim8...........+-- 1165 
Priority ß 1165, 1175 
purchaser, liability of......... 1177 
sale on judgment, manner of... 
o e 1179, 1180 
proceeds, ‘apportionment .... 1179 
stumpage, owner’s lien........ 1164 
Mechanics—See Mechanics’ Liens 
Orchards, labor liens on......... 1131-1 
enforcement ......ccccccccess 1131-2 
limitation of actions.......... 1131-3 
time for filing.............- . 11312 


Partition, adjustment in actions 
for—Sce Partition 

Rent, property subject to lien for.1203-1 

Storage charges—See warchouse 
charges, infra. 


Verdicts, by filing abstract...... 431 
subordinate to judgment....... 431-1 
termination o ß 431-2 

Warchouse charges and advances, 

len: for cere 1191 
sale to satisfy............ 1192, 1193 
livestock or perishable prop- 
erty, when sold........... 1193 
notice, how given....... . ꝗ ꝗ⁊ vy. 1196 
proceeds, how applied. e. 1194 
special contract, effect of... 1195 


Wharfage charges, sale for...1191— 1196 
LIFE ESTATES 


Creation by will, cffect.......... 1410 
Partition, how set offt. `. 851 
sale of interest..........eee-. 867 
sum in gross to be paid...868, 869 
LIGHTHOUSES ' 
Malicious injury too 2665 
LIMITATION OF ACTIONS 
Absence or concealment, effect on 168 
Against sureties of executors, cte. 1450 
Appeal to supreme court......... 1718 
from county commissioners.... 164 
from justices of the peace.1911, 1919 
Assault and assault and battery.. 160 
Bar of statute, ground for demur- 
rer 5 . 259 
removal by new promise 176 
Claims against state, general pro- 
visions applicable .......... 890 
county, rejected by commission- 
3 EE E E EE .-. 164 
decedent’s estates, barred when. 1483 
Peenfneentte 1484 
rejected, action on ...... 164, 1547 
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LIMITATION OF ACTIONS (Cont'd) 


special administration not to 


aleet cereis ore ree eee 1455 
suspension of statute, when.. 1485 
insolvent estates 1097 
wards, againne 1577 
Commencement after acerual lim- 

6’)... ³·⸗mm A 155 
Contest of WilIᷣII . 1379 
Contract in writingg g. 157 

not in writing. 159 
Counties governed by law of.... 167 
Criminal prosecutions......... . 2005 

computation where indictmen 

set aside . q 2005 

none in murder cases 2005 
Damages for usurpation of office 1042 
Default, opening, where no per- 

sonal servii e 235 
Disability, when available 174 

cumulative disabilities, rule as 

to —ͤ— 2 —* 175 
Executor, etc., for mismanagement 

of estate --- 161 
False imprisonment............ 160 
Foreign statutes, how applied... 178 
Forfeiture or penalty to state.... 160 
Fraud, relief on ground of.... 159 
Infants, time extended, when. 158 
Judgment or decree ——V— . 157 
Laborers’ lien foreelos ure 1152 
Libel and slan deer 160 
Liens on boats and vessels. . . 1182, 1185 

chattels, enforcement of....... 1157 

orchards, enforcement of...... 1131-3 
Loggers’ liens, enforcement of... 1171 
Mechanics’ liens, foreclosure..... 1138 
Minors, time extended when..... 158 
Municipal corporations governed 

by law ........ FF 167 
Mutual accounts. . 166 
Objections raised by answer or de- 

TRUTICE serisresribtsri rakts 155 
Payments on debt, effect of...... 177 
Penalty or forfciture........ 159, 160 

provided by statute.......... 163 
Personal property, taking or in- 

TT A teni wori 159 

Real property, recovery of....156, 780 
sold by executor, etc. ......... 158 
sold by guardian 158 
title acquired under tax or exe- 

cution sale, or of record from 

state or United States. 786 
Relief not otherwise provided for 165 
Removal of bar, what sufficient. 176 
Rents and profits of realty...... 157 
Seduction or breach of promise. 150 
Sheriff, constable or coroner . . 159 

for escape of civil prisoner... 161 
State not restricted by provisions 167 
Suspension of statute by absence 

or concealment ........... - 168 

DY death 206és%0s%a0< ——V . . 170 

by disability, personal........ 169 

by judicial proceedings...... 172 

by reversal of judgment 173 

DY waer —Lᷣ— 2 S q 171 
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LIMITATION OF ACTIONS (Cont'd). 
Tax deeds, cancellation of....... 162 
Use and occupation of realty..... 157 
Vacation of judgment........465- 467 


Waste or trespass.....seeesesee- 159 
LINCOLN’S BIRTHDAY 
Legal holidauͤ ſ PD D 63 
LIQUORS—See Intoxicating Liquors 
LIS PENDENS 
Actions affecting title to real prop- 
ö§ö§ %⅛ - i rarios ... 243 
cancellation of notice, when.. 243 
Filing necessary in actions met Ba 
unknown heirtrs 8232 
LIVESTOOK 
Lien for caring for—See Liens.. 
* ⁊ 97 1200 


Sale for freight o1 or storage charges 1192 
LOCAL AOTIONS 


M/. ³o· A 
LODGES 
Fraud in relation to . 2696 
LOGS AND LOGGING _ 
Brands, penalty for defacing, ete. 2594 
imitation of, penalty ......... 2595 
Equipment of loggers exempt from 
een ss 563 
Liens for labor and material See 
VFW ³˙— A 1162— 1181 
LOST BOUNDARY — See Bounda- 
ries 
LOST RECORDS, INSTRUMENTS 
AND PAPERS 
Restoration of records—See Rec- 
OFA 6660050009068 — . . 1270 1277 
Wills, how established ......... 1390 
LOTTERIES—See Criminal Law 
LUMBER—See Logs and Logging 
LUNATICS—See Insane Persons 
MACHINERY 
Malicious injury to . q 2659 
MAGISTRATES 
r ep 50 
Holidays, may aet on 64 
Justice of peace acts as, when... 
C 1927, 1928 
Officers qualified to act as 51 
Preliminary examination of per- 
sons accused of crimes. . 1949— 1966 
MAJORITY 
Age o e 1572 


MALPEASANOE 
Disqualifies public officer ....... 2289 
Offenses and penalties ...... 2569— 2571 
MALICIOUS MISOHIEF—See Crim- 
inal Law 
MALICIOUS PROSECUTION 
Cost limited ..... CENNER RATA . 477 
Justice of peace has no jurisdic- 
C 45 
Punis3smenrttt . 28369 
MANDAMUS 
Aid to supreme court’s jurisdic- 
tion on appeal :. . 1731 
Answer, how madlvue 1018 
may be controverted .........2. 1020 
Appeals hance vedere TETT 1033 
Causes for granting 1014 
Compel signature to bill of ex- 
COPUIONS: s 391, 392 
Damages awarded when ......... 1024 
Defined as writ of mandate..... 1013 
Disobedience, penalty for ...... 1026 
Grant of, by default prohibited. 1017 
Hearing required, through no ap- 

pearance ..... F 1017 
where no answ-wer . 1023 
where issues of law, or immate- 

CFC 1023 

Issued by courts of record. ssc... 1014 
Notice of application 1017 
Questions of fact, trial by jury, 

iii!!! ⅛o˙ . ꝛð d 1019 
certification of ver diet 1022 
new trial, motion, where made 1021 

Return to writ 1018, 1023 
when returnable .......eeee0e2 1031 
Rules Of Practice.......eeeeeeee. 1052 
Service of Writ. tems. 1025 
Sheriff, to allow redemption..... 59$ 
Superior court may issue writs. 15 
Supreme court, original jurisdic- 

Gon ir. ees 1 
power to issue in aid of revisory 

Jurisdiction ...e.sccsesoseseo 1 

Writ, application for, based on af- 

lf! 1015 
alternative, form of 1016 
peremptory, what must state.. 1016 


MANDATE—See Mandamus 


MANSLAUGHTER — See Criminal 
Law 


MARES, BRANDS AND TRADE 
NAMES 


Fraudulent labels in sale of silver- 
ware 42680 2683 
marking of gold articles. 2684 
Imitating, pene ltethyy 
3 stamped or branded de- 


‘ Removing lawful brands, penalty 2594 
Stock, brands, alteration, ete., pen- 
2594 


alty 9 FC 
imitation, etc., penalty........ 2595 
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MARRIAGE — See Hus- 
band and Wife 
Annulment, when decree may be 
h 


Divorce; 


Breach of promise, limitation on 


action for 
Compelling under threat of defile- 

ment, penalty er 
Dissolution, advertising for...... 
Limitation on, after divorce.991, 
Lost record, restoration......... 
Proof of in criminal cases........ 
Records to be kept by clerk of 

superior court. 
Subsequent, revokes will, when.. 
Unlawfully solemnizing......... 


MARRIED WOMEN—Scee Husband 
and Wife; Marriage 


MASTER AND SERVANT 


Habeas corpus, master entitled to 
Wages—See Labor 


MATERIALMEN 
Bonds of contractors to secure... 


MATERIALS, LIEN FOR—See Me- 
chanics’ Liens 


MAYHEM—See Criminal Law 


MECHANICS’ LIENS 
Agent of owner, who deemed to be 


Claim, assignment, action on..... 
filed in county auditor’s office.. 
limit for fllinn gz 
form . e 
itemized statement unnecessary 
joinder of claimants......... P 
recording and indexing........ 
segregation of claims, when... 
statement oß TETERE 


verification ` 
Construction liberal.... or 
Contractor’s liability, extent of.. 
Discharge not effected by delivery 
of promissory note 
Duplicate statements to owner... 
Exemption of materials from at- 
tachment or execution....... 
community interest subjected.. 
notice to husband or wife...... 
removal from land of subject 
property, when ..........6. 
Existing rights preserved........ 
Foreclosure, attorneys’ fees...... 
costs, what included in....... 
intervention by claimant’s not 
einde es 
joinder of claimants.......... 
judgment, personal hability... 
limitation of action for foreclos- 
ure 
partiieee 
Tank OL lens 
Homestead not exempt against.. 
Land subject too 
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Lienable services.......e...1129, 


1064 


1159 


1129 
1136 
1134 
1134 
1134 
1134 
1134 
1135 
1137 
1134 
1134 
1147 
1139 


1143 
1133 


1144 
1145 
1145 


1146 
1148 
1141 
1141 


1140 
1140 
1141 


1138 
1140 
1141 

033 
1130 
1131 


MECHANICS’ LIENS (Cont'd). 

Materials or supplies, duplicate 
statement to owner prerequis- 

ite to claim or 
Notice—See claim, supra..... bee 
duplicate statement........... 
Owner, rights against contractor. 
Personal action not denied...... 
Persons entitled too 
Priority over subsequent encum- 
Pranes teeewe 
over prior unrecorded encum- 
Bandes TEE 


Public works— 


bond to secure labor and ma- 
COTIAIMER. sisrisissasessss 
conditions of, action on..... 
failure of public corporation 

to take, liability ......... 
Railroad to take bond for protec- 
tion of labor, material and 
provision men 
Services entitled to liens. 


MEDICAL EXAMINATION 


9 . 1129, 


1133 
1134 
1133 
1139 
1142 
1129 


1132 
1132 


1159 
1161 


1160 


1129 
1131 


Personal injury actions. ² 1230-1 


MEETINGS 
Disturbance of, penalty......... 


MEMORIAL DAY 
Legal holida gg 


MILEAGE—See Fees 


MILEPOSTS 


Private, erected by authority, pen- 
alty for injuring............ 
Public, malicious injury to... 


MINES AND MINERALS 


Assays and samples, altering.. 
EEEE ⁊. . 2712, 
making false, penalty 2713, 
False pretenses in sales of. rer i 
Ores, changing or falsifying, pen- 
alty ale <ccwaew ve scenes 2711 
Robbery of sluice-boxes, etc., pen- 
A 


MINISTER OF GOSPEL 
Competency as wit nes 
Exemption from jury duty....... 
Privileged from testifying, when. 


MINORS—See Criminal Law (in- 
fants); Delinquent Children and 
Juvenile Courts; Guardian and 


Ward; Infants; Parent and 
Child; Probate Code 
Age of majority . 
of responsibiJity.............. 
MISOARRIAGE—See Criminal Law 
(abortion) 


MISDEMEANORS — Sce Criminal 
Law (fines and penalties) 


1325 


3 


2547 


61 


1572 
2207 
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MORTGAGES (Cont'd). 
Not punishable, when ..... . 2275 Receiver in foreclosure proceed- sis 
! ⁵ 9)0-w-- 8 P 
MISJOINDER—See Actions; Parties Redemption by executor, etc., 
to Actions WHEN: asrori ⁵ĩ ͤ ... 1513 
from sale—See Execution 
MISPRISION—See Treason Removal of fixtures, etc., penalty 2709 
Sales under foreclosure—See Exe- 
AASR , i cution 
Ground for vacation of judgment, 
WOON cacete re rores 464 | MOTION 
objection taken by motion... 466 —T.ͤ 405 
relief from, when granted..... 303 : 
NEY MUNICIPAL CORPORATIONS 
MO Actions by, when maintainable.. 950 
Deposits in — custody and against, when maintainable... 951 
f 5 wes 600s ose ork 747 on official bonds—See Bonds, 
in lieu of bail, in justice court. 1795-1 Offcillllalj4kkll. 958, 962 
in superior our. 2089 Appeals by, bond not required... 1721 
MONTH Contractors’ bonds on public 
WOFI sé, AA eae weak 1159 
Construction of word ........... 149 Criminal jurisdiction of justices.. 43 
8 . Existence, how pleaded.......... 290 
— 0 Fire apparatus. malicious injury to 2656 
Malicious injury to ....... 2650 Garaishiiont Gf sessies aars 680-1 
MORALITY Injunction against collection of f 
r taxes, tender necessarv...... 955 
Offenses against out of state, when Judgments against, manner of en- 
punishable here ree 2254 forcement ccs hanenawonccces 953 
MORTGAGES —Seo Chattel Mort- attachment of officer for refusal 
gages to satisfy .................. 954 
eee e le of Limitation on actions by........ 167 
ececent’s esta 75 n e 1515 Municipal judges are magistrates 51 
—— E E te gaa | Ordinances, how pleaded........ 29] 
Ejectment not proper remedy.... 804 record to be kept............ 1960 U 
Executor’s and Administrator's copies as evidence..........1260% 
mortgage ae ee „464% 1494 Pawnbrokers, regulation of—See | 
Evidence, certified copies as. 1260 Pawnbrokers .........¢. 2481— 2488 
Foreclosure, action for, when au- Pleadings, existence, how shown. 290 
thorized VVV 1116 Publie works, laborers, ete., to be 
attorneys’ fees allowed by court 475 secured by bond........ 1159- 1161 
concurrent remedies for same Summons, service on whom. 226 
debt not maintainable ...... 1125 Verificati f plead; n => 
deficiency, judgment for, when 1119 a a  2epe 
judgment for, similar to MURDER—See Criminal Law (hom- 
money judgment ..... sxe 1120 icide) 
levy to satisf .. ꝗ V 1123 Death penalty for, abolished.... 2392 
execution to enforce decree... 1121 p y f on 
levy for deficiencies ....... 1123 
notice, publication of .... 1124 | NAMES—See also Marks, Brands 
installments due before total and Trade Names 
debt, proceedings ......... 1126 Change of name, on adoption of 
sale in parcels, when ....... 1127 JJ 1698 
application of proceeds .. 1128 court commissioner may deter- 
whole property to be sold, mine e 85 
When —— .. 1128 female's, on divorce, when 994 
judgment ordering sale ....... 1118 proceedings for............. 998 
satisfied before sale, how .... 1118 Fictitious, defendant designated 
possession by debtor during re- brꝛꝛꝛ . 30 
demption perioalllIlIlꝓ 602 Indictment by wrong name 2058 
remedy confined to mortgaged true name to be declared and 
property, when 2 2 6 „ „ e 1117 entered 2 „ „ „„ 6 „6 „6 „ 2 2 62 „ „„„%%ũ 2096, 2097 
venie /Côöô (( ati 1116 
Homestead subject to lien ...... 533 | NATURALIZATION 
Preference in payment out of de- Superior courts have jurisdiction 
cedent’s estate 1541 EE Sade T EE . . . 15, 16 
Publication in actions of foreclos- 
ure, redemption or satisfac- NAVIGATION 
tion 228 Buoys and beacons, injuries to... 2656 
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NAVIGATION (Cont'd). 


Docks, piling, etc., injuries to... 2656 
Lighthouses, malicious injury to. 2655 
Mooring boats, etc., to buoys and 
bridges ..... 5 2656 
Obstructing ...sssessssssssssees 2656 
NECESSARIES 
Exemption limited..... errr T ee - 564 
NE EXEAT 
Affidavit to obtain writ..... 2 ꝗ:. 778 
Arrest, order oß 779 
bail or commitment on 780 
discharge from, how.......... 780 
Bond of plaintiff................ 779 
Bail, special by defendant...... 780 
commitment for failure 780 
liability of e 780 
surrender by surety........... 780 
Discharge on securing perform- 
Arr.. ³ĩðAĩ 8 780 
Habeas corpus, right to writ 782 
Joint contractor, right to writ... 781 
Justice of peace, proceedings be- 
%%» = wes 783 
Remedy, who may e nforce 781 
Surety, surrender of principal... 780 
right to writ........ Ssesvesecee 61 
WONUC: oii cuemcisigies EARTE EE 184 
NEGLECTED OHILDREN—See De- 
linquent Children and Juvenile 
Courts; Orphans 
NEGLIGENOE 
Dennis 2303 
Judgment taken through, relief. 303 
Wrongful death, action for 183 
NEGOTIABLE INSTRUMENTS 
Actions on, partics where several 
nee 192 
counterclaim or setoff, none 
against bona fide holder 191 
Promissory note, does not dis- 
charge mechanics’ lien 1143 
Protest, false, penalty for making 2635 
NEWSPAPERS—See Publications 
Legal defined...... tie Baie see... 2503-1 
publication, affidavit of........ 253-7 
what to contain........... 253-2 
charges, basis for........... 253—4 
fees paid in advance...253-7, 504 
holidays, omission, effect.... 253-6 
notices required to be in.... 253-1 
selection for —— . . . 203-5 
NEW TRIAL 
Affidavits, service and filing...... 402 
use of ......... . e.s... 401 
Appeal from order granting... . 1716 
time of taking 1718 
Criminal cases 2181, 2182 
Damages, smallness not to author- 
ize, when defined....... . . . 398 
Discharge of jury gives, when .. 354 


publication = - 806 
Granted, when 399 
for error in court’s findings.... 368 
Grounds for after judgment. . 464 
mistake of law by jury........ 2170 
newly discovered, petition for.. 465 
specified, hoc ⁊ e- 400 
Motion for service..... *. . 43] 
suspends judgment. 431 
Newly discovered evidence, affi- 
davit showing 403 
Notice and motion for........... 402 
NEW YEAR’S DAY 
Legal holiday........ ere ee 61 
NEXT FRIEND 
Appointment in proceedings for 
adoption 1696 
Of infant in justice’s court.. 1771, 1772 
NEXT OF KIN—See Descent and 
Distribution 
Action for death........ . . . 183, et seq. 
for personal injuries survive to 194 
Administration of decedent's es- 
tate right ouß 1431 
False personation, penalty..... 2374 
NOLLE PROSEQUI 
How obtained.................. 2314 
NONFEASANCE 
Constitutes misdemeanor 2268 
Not punishable, when ese.. 2275 
NONJUDICIAL DAYS 
Process, service on Sunday pro- 
hibited .............. 2 . . 2497 
NONRESIDENTS 
Actions by, statute of limitations 
applicable ................. 178 
Attachment against property, 
When e 648 
bond for, when unnecessary... 652 
Attorneys, privilege of practicing 
Im court 139-4, 139-9 
Costs, security for Tre 495 
judgment on cost bond..... .. . 496 
Exemption, not entitled to 571 
nsane persons, estate of —See 
Guardian and Ward 
Notice of taking depositions, how 
S 65.056 ee as TETE 1241 
on proceedings against delin- 
quent children ............. 1999 
Partition of decedent’s estate 1533 
appointment of agents 1535 
service in partition se... 842 
Subject to eriminal jurisdiction of 
State courts................ 2010 
Summons, service of. 228, 233, 234 
service by publication, action 
to quiet title ............... 785 
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NONRESIDENTS (Cont'd). 
Verification of pleadings for..... 
Ward’s property removable from 


State, When 
NONSUIT—See Dismissal and Non- 
suit 
NONSUPPORT 


Diverce, stay of proceedings..... 


NOTARIES PUBLIO 


Oaths, power to administer...... 
Witnesses, before, superior court 


982-1 


1264 


may compel attendance. .1236- 1238 


NOTES AND BILLS — See Nego- 
tiable Instruments 


NOTICE—See Process; Publication 


Alienation of homestead in case of 
insanity 
Amendment, 
justice 
Appeals from justice’s courts.1911, 
to supreme court. 
service, how made 
Appearance 
when no appearance, not en- 
Ried. 88 nee 
Application for appointment of 
guardians ...... fie ETTE 
for letters of administration... 
Appropriation of land... . 892, 908, 
Certiorari, may or may not be re- 
CCC ouawsaestuce esos 
Depositions, taking of, publication 


„%%% see ee ee 0 


to non resident. 
Execution for deficiency on mort- 
gage foreclosure ..... TT 


appraisal of homestead........ 

sale of franchis es 

Executors and administrators, ei- 
tANONS secirissivcoinisi 


sales of realty............ 1497, 
Filing and service, extension of 
r . 


Final settlement by executor, ete. 
Forcible entry and detainer, serv- 


ICO. 435.6 Se bese ͤ ͤ eowaes si 
Form and servicgeme 
Guardians notice to ereditors of 

Ward scribers meer eens 
ENJUNCIONS secccwrnccoeecwee 722, 


Justice's courts, execution sale... 
Legal, posted, removal or destruc- 


JJV 
Mandamus ........ Tee ee 
Manner of serving. 245, 
F £24.0ecieaeieeeius . 
Pendency of action nes 
Probate matters, by citation..... 
Publication, fees payable in ad- 

VOMNCC:s. 2-4 asieaw asenieseie 293-7, 

in legal newspaper—See News- 
papers 


Relief from defects in, limitation 
Replevin, service of affidavit and 
bond 


555 


250 
1919 
1719 
1720 

241 


241 


1568 
1434 
922 


1003 
1241 


1124 
540 
521 


1373 
1499 


250 
1552 


814 
244 


1588 
730 
1882 


2656 
1017 
247 
841 
243 
1373 


504 


250. 


709 
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NOTICE (Contd). 


Sale under execution, how given. 
baggage for innkeeper’s lien... 
livestock to satisfy lien....... 
property for storage charges.. 


Service in civil actions....... 242— 
by mail, when may be made. 242, 
manner of making as 
on attorney, when required.... 
county clerk, when....... oe 
party, when no attorney ap- 
PAS . 


Settlement of statement of facts 
Specific performance decedent’s 

entre es ecusi ° 
Trial of issue 
Weekly publication, when to be 


madd 2.253, et seq. 


NUISANOE 
Abatement— 


actions to ab ate 
bond by defendant.......... 
expense of abatement....... 
judgment inn 
Stay of warrant 
Warrant for 
who may maintain.......... 
criminal cases......... e 
mandatory in junction 
stay of warrant . 
warrant for r 
Actionable, defined.............. 
Assignation houses, abatement, ef- 


fect of order i 
dismissal of abatement proceed- 
ings, not favored........... 


explosives kept or transported 
unlawfully .............2504, 
illuminating oils, sale of unin- 
Spected .rcccscccccsccceses 
lottery is 
maintaining and permitting, 
Pfr. ĩðͤKK a 
unwholesome substances depos- 
ited on highway or in water- 
course eeseeanteonaneevneeaneeanesen 


NUMBER 


Construction of words importing 


& ö ＋9＋⁊2ö? 143 


NUNCUPATIVE WILL—See Wills 
OATHS—See Criminal Law (per- 


jury) 
Administration of, by whom..... 
clerks of court may. 77, 


943 
946 


2303 


1264 
1264 
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OATHS (Cont’d). 


courts, power ouß 52 
commissioners ma 85 
forms, attorne xd 125 
rand j urg q . 2029 
Judge pro tempore 40 
judges map —— .. 1264 
judicial officers max 57 
justices of the peace may..... 1264 
notaries public may........... 1264 
Affirmation— 
form and effect...........1268, 1269 
when allowe dll 1268 
forms off 265 1267 
Appraisers, oath of . . 68442 
of estates, oath oß 1466 
Arbitrators, oath oßß³ 422 
Attorney, oath oe 139—12 
Court commissioners, oath of.. 88 
Definition ...ccccccccccvccesece 2354 
Executor or administrator, oath of 1456 
Grand jury, oath o 2029 
Judge pro tempore, oath of...... 40 
Jury, civil actions . 338 
criminal cases, oath of....... 2143 
in justice’s court, oath of...... 1853 
Perjury, irregular ‘administration 
NO defensse 22853 
Receivers, oath of...... <seeaeas T42 
Referee, oath oll 618 
Witnesses, administered by arbi- 
tratorttek᷑?k2eꝘe . 426 
OBSCENE LITERATURE — See 
Criminal Law 
OBSCENITY—See Criminal Law 
OBSTRUCTING JUSTICE — See 
Criminal Law 
OFFENSES—See Criminal Law 
OFFICE AND OFFICERS — See 
Fees 
Action against, defense of....... 890-1 
OXPCNSE Of ,,, shes asa ee 890-2 
Actions by, to recover fines and 
forfeitures—See Forfeitures. 
ree . . . 963— 966 
Appointment to office, offering re- 
ward for, penalty TE 2332 
Attachment for refusal to satisfy 
Jüdpmeont ssrssracpaseoierei 954 
Auditing and paying claims false- 
ly; DENNY criss eweaa scenes 2381 
Bribe, asking or receiving....... 2321 
Bribery of, penalty........ ..... 2320 
Bonds—$See Bonds, official— 
ACTION ,,. ð 958- 962 
Certificates falsely making, pen- 
BINY EEEE TEETE TE T T 2380 
of acknowledgment, false, pen- 
VVV re 2584 
Competency as witness when pub- 
lic interest involved........ 1214 
Concealing or destroying accounts 2569 
Contempt, acts constituting..... 1049 


Rem. Wash. Code, Vol. I — 84 


OFFICE AND OFFICERS (Cont' d). 


Conviction of crime forfeits office 2289 
disqualifies from afterward hold- 
ing office...... 2289 
Corruption in. office, penalty. 2334, 2335 
Crimes by and against —See Crim- 
inal Law. Q .̃ . 42320 2384 


Defense of actions against. . . 890-1 


Defnefſd,‚‚‚⁵ . . . 147, 2303 
Deputies, assistants, employees 
included ..... V 2303 
Escape of prisoner, connivance in 2345 
Exemption from jury duty..... 98, 103 
Exercising judicial functions, acts 
subject to certiorari......... 1002 
Extortion by, punishment........ 2612 
Failure to pay over — re- 
ef... . . 2569 
Falsification of accounts......... 2569 
Fees, due in advance of service.. 506 
tender before service compelled 506 
Homicide by, when justifiable.... 2405 
Impeachment, power preserved... 2297 
Influencing, when constitutes 
grafting .....6. ö 
Intimidating, penalt . 2368 
Int rusion, wilful, into office, pen- 
aY exes ct were are iss e 2336 
Judges— See Judges 
Malfeasances not specified, pen- 
alty e e eee oe ae ee ee 2570 
disqualify from holding office.. 2289 


Mileage, traveling expenses in lieu 509 


Ministerial of courts, control. 92 
Misappropriation of public funds 
e — — . .256 9, 2571 
Misconduet in drawing jury..... 2327 
when in charge of jury........ 2329 
Nonfeasance, wilful, is misde- 

Mean? inira 2268 
Obstructing, penalty ...... 2331, 2672 
Official functions, grant to an- 

Other, penalty ........ee000- 2335 
Oppression in office, penalty..... 2611 
Personation of public officer, pen- 

UY eerren eB one 2336, 2616 
Quo warranto to enforce forfeit- 

ure Of officbe. e... 1034 

ouster, Whoe nnn 1043 
Records, falsifying, mutilating, 

ete; penn 2348 
Refusal to surrender office, pen- 

JJV ⁵˙» 0A 2336 
Removals from office, power pre- 

BOPVCO. 6546.6 y 663 0e%. ceo 2297 

power unaffected by enactment 

of Penal Code ............. 2297 
Reports, false official, penalty.. oe. 2350 
Resistance, penalty ........23: „ 2366 
Subject to writ of mandate, when 1014 
Subject to writ of prohibition... 1028 
Taking personal property from 

custody .......- Mice. M910 
Term construed, how........147, 2303 
Treasurers, misappropriation of 

public funds . 22571 
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OILS 
Uninspected, possession and sale. 2505 
OPIUM-HOUSES — See Criminal 
Law 
OPPRESSION 
By officers, punishment.......... 2611 
ORCHARDS 
Liens on, for labor..... seewese'«, LIZI=) 
Malicious injury to............. 2659 
ORDERS 
Appealable, when ..... iseicateee 1716 
time of taking appeals........ 1718 
Dennesd¶. 2 q 405 
Service by telegrapn se... 254 
ORDINANOES 
Copies as evidence........... . 1260% 
Pleaded, hoᷣ rr 291 
ORGANIO AOT OF TERRITORY 
Text... cvcccccccccseses page 21 
ORPHANS AND NEGLEOTED 
CHILDREN 
Adoption by societies............ 1700 
consent of parents............. 1700 
surrender to 1704 
County charge. 1702 
expenses, payment ... 1707 
Custody e 1701 
Warrant for 1701 
Fees, not charged.............. 1707 
Guardian, society not to act..... 1705 
Habeas corpus 1705 
iT . q 1706 
Neglect, investigation TEEPE PE. 1703 
Offenses by..... Ssseesevevevesese 1704 
Parents, rights of..... E os 1704 
OYSTERS AND SHELL-FISH 
Malicious injury too 2659 


PANEL See Jury 
PAPERS—See Books and Papers; 


Records 
PARDON 
Governor invested with power... 2223 
PARENT AND CHILD—See Delin- 
quent Children; Guardian and 
Ward; Infants 
Actions for death or injury of 
TNT UG EE byte de wage <... 184 
for death of Parent I 1383-1 
seduction of chile. 185 
Administration of estate, surviv- 
or’s right Of 6965455446000 1419 
Adoption, proceedings and effect 
(which BCC)... eee 1696-— 1699 
Habeas corpus, when entitled to. 1064 
Inheritance by and from...1341, 1364 | 


! PARENT AND CHILD (Cont'd). 


illegitimate children, descent of 


DIODCILY casos ausewawe-sx 1345, 1346 
Neglected and friendless children, 

guardianship of........ 1700— 1707 
Posthumous children considered 

living at death of parent.... 1355 


Preference given to in control of 
child—See Delinquent Child- 

ren and Juvenile Courts. . . 1987-14 
Release of parental ~~ to asso- 


„„ 1700 
Surrender of children to benevo- 
lent societies ........... aan 1794 
Wills, failure to name child in.. 1402 
PARTIES TO AOTIONS 
Actions against executors or ad- 
mMinistrators ........e.e seen 968 
Amendment of niet or pro- 
COOGINGS: 6:45.55 6s asis-sien wee . . 303 
Appeals, how designated. e 
joinder . ð sean ss 1720 
substitution ot representatives 
OD destſh x 1743 
Appearance, what constitutes.... 241 
Assignee of chose in action, may 
CCC 191 
Claim and delivery of property 
levied on 576 
Conflicting claims to property.. 199 
claimants, protection of inter- 

J A dwaiws ous 201 
disclaimer and deposit of prop- 

%%/ͤöðũͥèĩ ͤ ̃ 8 200 

Contempt, what constitutes 1049 
in proceedings for 2 1054 
Contest of wills 1386 
Control by courts............. 52. 57 
Criminal prosecutions....... 2007, 2008 
Defect of ground for demurrer.. 259 
disability of, ground for de- 

MUTTET s a Becuwene ese eee 259 

Defendants, defined ............ 154 
allowance of costs to....... 479, 480 
demand for assessment of dam- 

RPGS s566 4046s sce E E 251 
failure to answer, judgment. 411 
fictitious name designated by 

def endan tt 306 
parties adverse to plaintiff. 189 

refusal to join as plaintiff to 

be defendant ............ 189 
several, judgment and proced- is 
7)%%%ꝙͤ é 4 
summons, manner of service... 226 
by publication, when conceals 
himself serssscessaresnins 228 
personal service out of state 234 
Designation oeo ß 154 
Ejectment .......... 785, 792, 794, 809 
Eminent domain by school district. 920 
Examination of adverse pene: 225 
interrogatories, service. 1226, 1227 

Aer ðᷣ e wards 1227 
notwithstanding filing of inter- 

Fosstondss 1228 
n! 8 ree 1229 
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PARTIES TO ACTIONS (Cont'd). 


refusal to testi ff 230 
Executors, guardian, etc., may sue 180 
actions against. 968 
Fictitious name of defendant.... 306 
Forcible entry and detainer..816, 847 
Guardian ad litem, when..... 187, 188 
infant appears by, when....... 187 
insane person appears by, when 188 
Habeas corpus ............. 1065, 1067 
Husband and wife, when joinder 181 
may join, wen 182 
Injury or death of child or ward 184 
Interrogatories to adversary. 1226— 1230 
Intervention . 202 
Joinder of defendants severally 
liable, service and procedure 236 
defendants jointly liable, serv- 
ice and procedure........... 236 
not permitted, unless all affected 296 
Judgments for and against. . . 406, 407 
Logger's liens, joinder in salore 
MON: siris tre 1178 
Mechanics’ liens, joinder of claim- 
FF sede e -A134 
foreclosure ...ccrccsceseceeee 1140 
Misconduct, ground for new trial 399 
Multiplicity, one may sue for all, 
Wiens 190 
Necessary, who are 1489 
New parties, how brought in. 196 
entitled to 3ummonse . ͥ 197 
Notice to, service. . 245— 248 
Nuss dees... 8 944 
One or more may sue for all, when 190 
Faro. 8 839, 840, 844 
Personal injuries, survive to wife, 
child or next of kin 194 
Persons authorized by statute, in 
OWN name ... 180 
severally liable, joinder of..... 192 
Plaintiffs, defined ......... e.s... 204 
parties ‘interested with, tobe... 189 
Purchase price of land..... rasei 195 
Quieting title 785, 809 
Quo warrant o . . 034, 1035 
Real parties in interest....... . 179 
actions by representatives, when 180 
Receiver not to be chosen from. 741 
Seduction of child or ward....... 185 
of unmarried female 186 
Setoff for and against executors, 
trustees, etde 267— 270 
Special proceedings, designation 
r .. . 999 
Substitution and interpleader.... 198 
of successors, When 193 
Suretyship, trial of............. 976 
Survivors or representative may 
2 Ss. ees waa 183 
Trustee of express trust may sue. 183 
Unknown 1 heirs....c.ceeceees 229— 232 
owners in eminent domain..... 239 
Verification of pleadings by..... 281 
Wife as separate party, when... 181 
Witness, adverse party may be ex- 
amined as e 1225 


| PARTITION 


Allotments, how madeed 
to unknown parties, how....... 
Answer, what must show........ 


Complaint to state all known in- 
r ° 

Continuance to determine rights.. 

Costs, expenses and fees of ref- 


erees ®@eeseeeeaeesgse@*ee@ee#e#es8e#@este se 9 0 000 
lien may be decreed on shares 
Deeree, conclusiveness....... 847, 
Estates for life or years, how set 
OM sennae a wo etees 
contingent and vested, Protec 
TCT coe 
Executor or adminitrator’s...... 


Guardian may assent for ward... 
not to be interested in purchase 
Homestead, on execution sale, 
nnn. A 
Inequality of, compensation for.. 
Infant’s share, payable to guard- 
VVV 
Insane person's share payable to 
gunfdiaͤns 
Investment of proceeds, when... 
in name of clerk of court...... 
interest, receipt and investment 
Liens, adjustment. 


answer setting up claim....... 

ascertained, how........ . . . 853, 

creditors not parties, how 
brought in „ err 


holders may be made parties.. 


lienholders, notice to..... 8595, 


other securities, exhaustion of 
referee’s report on liens....... 
confirmation, effect of....... 
exceptions to 
sale, distribution of proceeds. 
Notice, to whom directed....... š 
service by publication, when.. 
Parties entitled to sue for....... 
Referees, appointment of....... 
duties 
not to be interested in purchase 
report of sale and filing of. .846, 


confirmation, ne . 
conveyance on confirmation. 
except ions to 
Rights of all parties to be tried.. 
Sales by auction 
estates for life or years, when 
CVVT 


deposit of sum in court, when 
tenant entitled to gross sum. 
in parcels, ween 
not delayed by adjustment of 
liens 
order of, on referee’s report... 
proceeds, disposition of........ 
purchase by party or lienholder, 
receipt for proceeds........ 
terms of sale eas 
on credit, securities to be 
, cease cewess 
when partition impracticable.. 
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PARTITION (Cont'd). 


Securities taken in name of 
, 879 
Terms of sale to be made known 872 
Unknown parties, notice to. . . 841, 842 
allotment to, how made . 845 
provisions for protection ..... 870 
compensation for inequality, 
not to be adjudged against 881 
investment of share of al 
CFC 877 
Unsatisfied liens— See liens, supra 
PARTNERSHIP 


Administration of partnership es- 
tates—See Probate Law 1458— 1461 


Receiver appointed when........ 741 
PATENTS 
Information to annul........1047, 1048 
PAUPERS 
Criminal cases, attorney’s fee paid 
by county .ncccccescccesess 2305 
PAWNBROKERS 
Cities, first class, pawnbrokers 
and second-hand dealers, reg- 
ulation ooß 2481— 2488 
second class, pawnbrokers and 
second-hand dealers to report 
daily to police 2483 
Defined 9 . .. 487 
Interest, rate allowed. 2486 
Penalties 2 6 0 9 L E EE S S %s E 2485 
Record of transactions 5 2481 
inspection by peace officers and 
prosecuting attorney ....... 2482 
Reports to chief of police....... 2483 
Retention of property pledged.. 2484 
Sale of pledged property, limita- 
tion UE DE SE EE SE EE E E E E e O eas „eee eo 8 2486 
PAYMENT 
Effect on running of statute of 
limitatiotrs .F. 177 
PEACE 
Armed associations unlawful.... 2546 
Assemblages, peaceful, disturb- 
WG? ss isis wwe ͤ ͤ ee e asia 2547 
Preservation of—See Justice of 
Peace ..... eee ee 1936- 1948 
PEACE OFPICERS—See Con- 
stables; Sheriffs 
Arrest of vagrants without war- 


rant .. 1969 
Search without warrant, penalty. 2240—1 


PENAL OODE—See Criminal Law 


PENALTIES—See Fines and Pen- 
alties; Forfeitures 


Jurisdiction of justice of peace.. 44 


limitation on action for. 159, 160, 163 
no suspension for personal dis- 

TT . 169 

Venue of actions for recovery. 2 205 


| PENSIONS 


Moneys exempft . 566, 567 


PERISHABLE PROPERTY 


Sale by assignee for benefit ef 


ereditors ..ccccccccecscccses 1088 
in attachment 662 
in garnismentt . oe 695 
special administrator may sell.. 1453 
Storage and freight charges, sale 
or @®eeseseceeeaeeaoessene@a2eeeoveoeeeeeeesee @ 1192 
PERJURY—See Criminal Law 
Affirmative, same as false oath.. 1269 
Conviction renders witness incom- 
pe tend 1212 
PERPETUATING TESTIMONY 
By depositions—See Depositieas 
28 o o EE E P 1253 
PERSON 
Authorized by statute, actiona, 
( anera aas coors 489 
Grammatical construction of..... 146 
Includes corporations and govern- 
ments ese@eseeeseeaeceseseeeeoaneeesensee @ 2303 
PERSONAL INJURIES 
Joinder of husband and wife in 
actions ? 182 
Physical examination of plain- 
„ EEE EE 1230-1 
Survival of action, to whom . 194 
PERSONAL PROPERTY — See 
Chattel Mortgages; Conditional 
Sales; Executions; Exemptions; 
Liens; Lost Property 
Action for nore eaa 434 
VEIGICl. ˙·1 cosceee 863 
Conflicting claims to, aten to de- 
termine. . . . 199- 201 


Damages for detention and i . 204 


Defined cdl eee 2305 
Lien of Judgment dates from levy 
of execution 458 


Limitations on actions for taking 
OF injurin g 159 


Replevin— See Replevin . 707 717 


Variance in claim of ownership. 302 
Venue, actions affecting title or 
POBSESSION ..ssssssoseseeoo: 204 


PETIT JURY—See Jury 
Acts not invalid, when.......-.. 103 


Denngsgs 92 

Disqualifications of member, ef- 
. S 103 

How drawn ....escesssssssosoo 96 


Qualifications Of....e.sssssssses 94 
Rights of .. 


PETIT LAROENY — See Criminal 
Law (larceny) 


Odis SE S SE EE SE EE 3 EE SE E E O eee 8 @ 101 
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PHARMAOY 


Drugs, labeling, regulations...... 
poisons wilfully mingled with, 
Ponalty .eesssssesesosesess 
prescriptions may contain poi- 
BONG. i. ses eeew awe te ses 
containing narcotics ........ 
fraudulent made and pre- 


vented ..cccccseese.s 2010, 


wrongfully labeling, penalty. 
PHYSICAL DEFEOTS 


2507 
2516 


2508 
2509 


2511 
2507 


False representation prohibited. . . 1230-1 
penalty ö 1230-1 


PHYSICAL EXAMINATION 


Plaintiffs in personal injury 


Sass 38 1230-1 


PHYSICIANS AND SURGEONS 


Competency as wit ness 
Exemptions on execution........ 
from jury duty...... 5 
Fraudulent prescriptions by, pen- 
Rif. ³ĩ¹¹ꝛA ( eae 
Injurious prescription while intox- 
icated, penal.etiit 9th 
Intoxicated, administering drugs 
causing death, guilty of man- 


slaughter ...... Siok Gane seers ; 


Narcotic drugs may be prescribed. 

Practicing without n pen- 
alt y need 

. fraudulently made 
and presented ........-. 2510, 

Privilege from testifying, when.. 


PISTOLS 
Sale to minors prohibited........ 


PLACE OF TRIAIL—See Venue 


PLAIN TIFFS—See Parties to Ac- 
tions 


PLANTS 
Malicious injury to. 2 6 2 6 6 6 „„ „6 6 „6 „0 


PLEADING — See Indictment and 
Information 


Accounts .... rere 
Affirmative defense by answer. 
Amended pleading must be com- 
FFT)! ͤ ᷣͤᷣͤͤ couse eeaes 
Amendments, court's power to 
makes rere ee ee 
failure of proof.;............. 
harmless errors disregarded. . 
immaterial variance, effect of.. 
informal pleadings Serre re ree 
in furtherance of justice. ...250, 
limitation of time for....... 
new pleading required on, when 
pleadings, when allowed....... 
/// ³˙·;üàA ĩ 
variance. when material. . . . 299. 
claim of ownership of per- 


sonal th, 


1214 
563 


2659 


' PLEADING (Cont'd). 


Answer after judgment allowed, 


WHOM se dive dere denen N 
after limit expired. ETET 
üitachiment ss rersiocisrsotes 
defects waived by failure to. 
defenses, how state. 
demurrer to part, answer to 

part . ee LEE SE EE SE EE EE EE EE E E E) 
when to be taken e ier 
distruint of propertꝛ 
Heiner beseu-eerwssears 
failure, where complaint 
amended, eff eve 


forcible entry and detainer.. 
foreign judgments, action on. 
garnishment . 684, 690, 700, 
in justice’s court ee eee ee 
joint debtor, after judgment. 439, 
judgment for want of.. 
justification of libel or slander. 
loggers’ liens, enforcement of.. 
material allegations admitted if 


not dene. 
objections, when to be taken by 
rr / cenniki 276, 
setoff must be pleaded by e 
sham and frivolous stricken, 
))) 
what may consist of.. 264, 
may be set forth in 
when necessary to raise objec- 
tions tO action 
Bill of particulars... ....ccecces ; 
Bond of executor, action on, alle- 
BAUIONS: ͤĩ˙· r ⅛%⅛ usages scar eds 


official, action by private person 


City or town, existence, how 
pleaded ......... batese swi 


Complaints, action deemed com- 


menced by filing......... 167, 


action —— of 
taxes eer 
amendment, service of copy. eee 
contents ob.... 
copy to be served with sum- 


mons, when sires 
ejectment, complaint in....... 
filing commences action.....167, 
first pleading of plaintiff. Meteors 
insufficiency, ground of demur- 
ROY 6 5.85 6a ee weer eens 
waiver of, not permitted..... 
material allegations admitted, if 
not controverted........... 
objections to, partly by demur- 
rer, partly by answer..... . 
when by answer 


where and when to be raised. 
waiver of defects by failure to 
object... ssssssesosooo. T 


Conditions 8 how oe 
Construction, liberal required.. 


Counterclaim in ejectment....... 
may be set up by answer...... 
Criminal actions, old forms abol- 
Sr oe 
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PLEADING (Cont'd). 


practice and pleadings—See In- 
dictment and Information... 


— O , 2098— 2129 
Defendant’s enumerated .......- 256 
Defenses may all be set forth in 
answer . . q . 273 
separate statement ß. 273 
Demurrers, general, allowed any 
T 200 
grounds oi 259 


PLEADING (Cont’d). 
Ordinances, how pleaded......... 


Partition, essentials of complaint. 
answer, what must show...-. 
Plaintiffs’ enumerated ........-.-- 
Pleading over, after disallowance 
of motion to strike.......... 
Pleas—See Criminal Law 
Private statutes, how pleaded.... 
Proof, not deemed to be. 
not to be used as, in criminal 


291 
8a 
S43 


250 
305 


289 
233 


specification of grounds..... 260 e 
time of filing, enlargement. 303 , : 
3 a car be taken. 270 Quo warrunto eee 1036- 1038 
to part and answer to part. . 274, 276 Reply in denial of answer....... 276 
to reply, when may be taken... 279 allegation of new matter as de- 

Denial of complaint by answer... 964 fense to answer 277 
Dismissal for failure to amend. 33 286 contents aa E E E E T 277 
1IFͥĩ˙ dirien 986, 987 demurrer to, when may be taken 279 
Ejectment, what may be pleaded. 793 failure to reply or.demur, judg- 
Eminent domain, petition. 891, 907, 921 ment 278 
Errors, harmless disregarded. .... 307 material allegations deemed con- 
Falsely charging crime, action- troverted s.e o osooso oe oe 297 

a ET, 294 required, when . 276, 277 

Fictitious name, defendant desig- stricken, wen R E 279 
nated by, wen 306 Separate statement of causes or 
amendment on discovery of true defenses .. 2 ccccceccceeeees 305 
ü 900 Service obß . . 220, 224, 254 
Filing, order fooEphkr . ... 321 Setoff, may be pleaded in answer. 
when to be madd 311ùꝗ01..ñũ0%0¶˖˖/ù cows eecaserees 264, 271 
Forcible entry and detainer, com- Sham and frivolous answers and 
plainrnt EDEN 817 replies stricken ........- 275, 279 
Forms of, abolished .. 255 Subscription o 281 
Garnishment, issues effected, how. 702 Sufficiency, rules to determine. 255 
in justice’s court. 1842, 1846 Supplemental, when allowed. 308 
Habeas corpus, rules governing.. 1073 Time for pleading, rules . 280 
ä uncertain, how cor- 286 enlargement, for answer or de- 
o eee ee es — murre rr 303 
Informal, striking out. 305 Title to real property, in actions 
amendment off eee warns 305 of distruint .....scscccsecce 295 
Interventioꝶn!1!1 203 Variance, when material 299 
Irrelevant and redundant maiter, failure C 301 
striking kg 286 eee eee eee 300 
Issues, kinds and raising. 309— 311 5 . 302 
of law and fact in same action. 311 8 of P l 381 285 
Joinder of causes . 296 . aa Di 5 5 — 
Joint debtor after judgment... .. 440 P 
Judgment for want of answer... 411 agent or attorney may make... ee 
of court of special jurisdiction, a E may make... te 
— Com ene e 1778- a by municipal corporations. 952 
i . o by school districts............ 952 
Libel and slander, how pleaded.292, 293 ti h 4 5 
Lost or destroyed, how substituted 1270 ig, Se ions, what to make for 281 
Material allegations admitted, in Justices’ courts—— 9 
rr 2 . e 
defined... ecccesees 2 . 29999 „4 À 
Municipal corporations, existence, Written instruments and accounts 284 
how pleaded .....---eeeeees 290 ee 
New matter in answer, demurrer PLEAS—See Criminal Law 

or reply ....- ere ee . 276 
failure to plead to, judgment... 278 POISONS l 
objections not taken deemed Sale by druggists, regulations. .. . 2508 

VF . . . . 263 narcotic drugs 2509, 2510 
reply setting up, to be consist- 

ent with complaint 277 | POLICE COURTS 

deemed controverted without No jurisdiction in certiorari, man- 

denial... ccccsccceseces : 297 damus or prohibition ...... 

demurred too nie 279 ee ee ee A 1002, 1014, 1028 
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POLICE OFFICERS 


Duties as to neglected children.. 
fees not to be collected....... 
Exempt as jurors........sceeee. 


POOLROOMS 
Minors not permitted inn > 


POOLSELLING—See Gaming 
POOR-—See Paupers 


POSTHUMOUS CHILDEEN 
Inheritance by............ wowed 


PRAOCTICE—See Appeal and Error; 
Pleadings; Process; Trial 

Certiorari, mandamus, prohibition, 

es of...... ee ee eee 

Forcible entry and detainer, gen- 

eral provisions applicable... 

Rules of, supreme court may pre- 


SOID 6565-55466 s Godwede aces 

superior court shall establish. 29, 
PREJUDICE 

Ground for change of venue in 

criminal actions ........ 2018, 

for challenge to grand juror... 

for new trial, when........... 


PRELIMINARY EXAMINATIONS 
—See Criminal Law 


PRESUMPTIONS—See Evidence 


PRINCIPAL AND AGENT 
Agent may verify pleadings of 


Pine!“ 
Exemption not allowed agent 
against principal ........... 


PRINCIPAL AND SURETY—Sec 
Bail; Bonds; Recognizance 
Action against bail—See Arrest 
and Bail 
Actions against, principal’s prop- 
erty to be first exhausted.... 
Contribution among sureties..... 


Official bonds, actions on..... 958— 


surety not liable to aggregate 
judgments exceeding penalty 


Subrogation of surety........ oe 
on payment of execution...... 
Sureties, notice to creditor to in- 
stitute actibocoo n 
discharge, if obligee refuses to 
CC 


inapplicable against persons 
under legal disability..... 

must defend when....... paws 
trial of suretyship, when may 
CCT së 
Suretyship, determination of..... 
rights and liabilities extend to 
heirs, executors and adminis- 
trators 


1703 
1707 


2019 
2026 
399 


281 
064 


PRINCIPALS 
Criminal offenses, who are..... i 


PRISONERS—See Criminal Law; 
Habeas Corpus; Prisons 


PRISONS AND REFORMATORIES 


Prisoners— 
competency as witness. . . . 1212, 
definition .................... 
escape and capture—See Crim- 
inal La 2341- 
insane, confinement of........ 


another 
unauthorized communication 
with, penalty.......... Keni 


working county prisoners...... 


State penitentiary— 


indeterminate sentence to..... 
— . . 2194, 2195, 2281, 
sentence to, form of........... 


State training school— 


commitment, juvenile offenders 
Zee ee eee 1980, 
order of court.............. 
conviction of juvenile before 
justice, transfer of person and 
papers to superior court..... 
discharge, effect of............ 
examination and hearing...... 
expense of commitment and re- 
CCC 
order to guardian to show cause 
service and return 
review by superior and supreme 
COUTTS ess wae ghee ° 
sentence to, duration not to be 
fixed 
termination by board of man- 
agers 


„ „% „% „„ „% „%„%6 ð „ „ „„ % % „„ „ 0% „ „„ 6 „ 


certificate and directions. 


Woman's reformatory—See Wo- 
man's Industrial Home and 
Clinic 


PRIVILEGED COMMUNICATIONS 


Competency of witnesses........ 


PRIZE-FIGHTINd— See 
Law 


PROBATE—See Descent and Distri- 
bution; Executors and Adminis- 
trators; Guardian and Ward; 
Probate Code; Wills 

Court commissioner, powers in... 
Superior court, jurisdiction of... 
records to be kept.......ceceee 


Criminal 


2260 


2290 
2303 


2346 
2283 
2223 
2282 


2339 


1224 
2278 


2377 
2279 


2282 
2208 


2276 
1980 


1981 
1986 
1983 


1984 


1981 
1982 


1985 
2195 
2195 
1986 


1983 
1984 


2147 


85 
1371 
1372 
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PROBATE CODE 


(Session Law Index; for elaboration, 


zee Executors and Administrators; Guard 
dan and Ward; Wills) 


Actions— 
bondsmen liable 
claims must be presented first.. 
compromise of.. e 
continuance of against deceased 
conversion, etc., of estate...... 
deceased, liability of continues. 
executors or administrators may 

maintain cece 
limitation of a inst sureties. . 
when may be brought against 

Miner 


Administration 
new, notice oli... sanni 
petition for, how made........ 
revocation of, on finding will.. 


When: ü,, 88 
Administrator 
appointment of, on refusal of 
executor to acuꝶt. 
appointment not to discharge 
Claim againeset.eke 


— and trust companies may 
© weres CCC 
bond of, court to fk. 

claims not to be purchased by.. A 
compensation of .... 
de bonis non, appointment of.. 
estate of liable for actions..... 
expenses of, how allowed...... 
MQ DTIC Of ides saw tenre nunna 
for allowed claims. e 
oath fr: erai ET 
powers and duties * 
powers k ð ess 
removal of, causes 8 
reports of F 
FOStIAING Of k!! 
surviving spouse entitled to, 
WED: R E ³ĩðV E erat eles 
temporary appointment of..... 
who entitled too 
whole estate charged to...... : 
who to be appointed....... eT 
Advancements, decree to specify 
Seel,, nies 
Allowances, additional for family 
Appraisers, compensation of..... 
oath and duties of...... T 
Attorney, compensation of...... 
trust company, restrictions on.. 
Bequest, executor receiving, void, 


/ ͤ ˙¹m. AAA 
Bond 

additional, court may order 
amount of, court to fi. 88888 
elerk to keep record of.. er 
form or recitals not to invali- 

VC eee 
hearing on, costs........ oe eis 
mew, court may order....... or 


1521 
1484 
1522 
1486 
1519 
1520 


1518 
1450 


1577 
1491 
1432 


1421 
1376 


1417 
1467 
1457 


1437 


1527 
1528 
1447 
1448 
1540 
1524 
1546 
1436 
1517 
1425 
1444 
1529 
1391 


1419 
1420 
1457 
1520 
1431 
1557 
1403 
1476 
1465 
1466 
1528 
1457 


1468 


1437 
1437 
1442 


1443 
1438 
1440 
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Official, liability on 
requirements of, approval...... 
sureties on, persons disqualified 


will may Excuse. ......ccececee 


Books, record, clerk to keep..... 
Burial, monument authorized.. 


Chambers, hearings in authorized. 
Children, not named, take full 


share S 
Citations, how made Sees 
time for ff. err 98 
Claimants, pro rata among. sous 
Claims— 
affidavit of claimant...... er 
action not to lie on unless pre- 
Sento 8 


advancing maturity 0 — 
allowance in part. 
allowance or rejection of 
allowed, are debtss 
barred by statute not to be al- 

lowed ...... iepen dace sieves eae 
clerk to keep record of 
contingent .....ccccsscccassens 
costs, refusal oooßfßfßfß 
executor’s or administrator’s 

procedure i?nnnnnnn. 
failure to act on, court to order 
judge presenting another judge 


CO DCST E E E E E E 
judgment on establishes claim 
I e 


judgment same as allowed claim 
liability of representatives on.. 

new administration, procedure 
order of payment. 
presentation necessary......... 
suit on, when brought........ 
time of ins e 
time of presentation 


ee 0 


suspended, Wen 
unpaid, actions oon 
when pai cee TETTE 
Clerk— 
letters to be signed by........ 
records to be kept by.......... 
surety, disqualified....... pest 


Community property, surviving 
spouse to administer........ 
homestead out oooef 


Construction, number and gender 


disregar dei 
Contest 
burden of proof....... Heaven 
costs in 5 
notite , 
time rr 
trial of 2 0 % O „ 0 & eese@e8eees 


Contracts, decedents’— 


conveyances, form oßß 
order enforcing ... 
purchaser, bond of..... Oe Sees 
sale of, order of assignment... 


INDEX—VOL, I. 


[References are to Sections. ] 


PEOBATE CODE ( Cont’d). 


Contribution, action for unpaid 


VV ere 
beneficiaries subject to 
Conveyances, form of........... 
estate to receives ie ees 


fraudulent, setting aside... 
CVVT 
Corporations, not entitled to let- 


ters.. „%%% „„ „6 „0% %% 06 „ „ 0 0 


Costs 


Court 


hearing in chambers authorized 
orders issued by power of. 
power of, to administer estates 


Debts— 
contribution to pag. 
order of payment. 
Sales to meet 


Deceased— 


actions against to continue.... 
actions, continuance of........ 
contracts of, enforcement, hear- 
ing.. 
performance —ꝓUhgPj w cces 
conveyances of void, when 


tate 9 
Disputed claim, procedure 
Distributees, contribution among, 

court to order 


2 SE SE E E 6 06 „ 0% 6 


Distribution 
advane ccc cc encuce 
application for, decree...... 
bond in amen ,; 


GC views eae cead asc 
Niese 
return of share 
decree of. E 


unclaimed portion, escheat of.. 
hr // 
Divorce, effect on will. N 


1547 
1508 
1561 
1563 
1523 
1503 


1457 


1389 
1389 


1438 


1445 
1590 
1589 


1507 
1541 
1506 


1520 
1486 


1560 
1558 
1523 


1533 
1404 
1434 


1507 
1549 


1413 


1551 
1554 
1554 
1555 
1552 
1556 
1533 
1533 
1534 
1535 
1531 
1539 
1537 


1399 
1401 


1539 
1464 
1477 
1480 
1523 


1337 


expenses of, allowed. e 


Executor 


all property to be given over to 
bank and trust companies may 


be 9 0 » „„ 6 „% „ „% „„ „„ „„ „ „„ „ 9 E 00 
bequest to, void, when 
bond of, court to f.. 


community property not to be 

handled by ........ . 
compensation of .............. 
death of, administrator to take 


charge F 
disqualification, remainder to 
P RTT s... 
estate of, liable for acts of 
expenses of, how allowed...... 
inability of, administrator ap- 
pointed... 
letters to Se ETE 
liability of................... 
for allowed claims .......... 
naming of not to discharge 
Claim against .............. 


nonintervention, powers of ... 
nonresident, must have local 


agent oie seas wu ew daeadcex 
oath oůfflfll. 
objections to pete 
one or more may act...... —A— 
powers and duties of.......... 
removal of, causes for......... 
reports ob 
restraint ol 
Who may bees ceuce 


i... ͤ˙ ee 


Evidence 


handwriting to be established. 
Preservation o 


Foreign wills, probate of.. 


Gender, construction ff... 


Guardian— 


1526 
1465 
1592 
1514 
1462 
1377 


1464 


1457 
1468. 
1437 
1527 


1419 
1528 


1423 


1424 
1448 
1540 


1420 
1417 
1524 
1546 


1467 
1463 


1457 
1436 
1418 
1424 
1517 
1444 
1529- 
1391 
1457 
1525. 


1379 


1382 
1564 
1383 


1473 
1476 
1474 
1533 
1489 
1392 
1471 
1504 


1416 


1573 
1567 
1581 


1457 
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PROBATE CODE (Cont'd). 


bond and oath of...... sccceese 1573 powers of PE 
claims passed upon by......... 1577 same as testamentary...... hing 
court to appoint.............. 1565 
death or removal of..... TERET 1579 Letters, testamentary— 
duty e: TTET 1575 administrator appointed, when. 
expenses of allowed........... 1586 clerk to keep record of........ 
law applicable to............. 1584 form of ......... . rrr 
liability of, enforcement....... 1579 who to receive 
petition for appointment 1567 , 
CCI! iiis 1567 Liens— 
notice ob . 1568 foreelosure ob 
publication of notice........ 1569 judgments are not, except..... 
powers and duties of...... 1572, 1575 specific property subject to:... 
qualification OF ab. ceceucacues 1566 Life estates, effect of. oie Se ag: eles x 
removal of property from state 1587 Limitation, actions inst sure- 
sale or lease of property by... 1582 ne j aga 
validity of....... TEETE 1585 Marr; = 1 f K. ae k — P 
testamentary, appointment of. 1580 3 K ate eep record of 
trust company may be..... stss 1457 Wau revoked bn 
Mentally incompetent persons, 
Heirs— guardians for 
contribution among........... 1412 
named take proportionate share 1402 Minor— .. 
notices too . 1434 age of majority. 
Homestead, selling off, value of. 1473 claims against, guardian to ex- 
additional allowed ............ 1474 SLAE ee 3 
d; for 1565 consent for guardian......... 
Insane persons, guardians for... guardian to appear for........ 
appointment, notice .......... 1588 guardians for eee 
Inventory— prosecuting attorney to repre- 
a r c Tere re 
additional required, when..... 1470 support of 
failure to return revokes letters 1469 M PP Se ee ee 
time of making............... 1465 onument, expenses of.......... 
Mortgage, order authorizing..... 
Judgments— property subject to............ 
confirmation of sale conclusive. 1504 Mortgaged property, sale of. 
effeet o . 1488 redemp tin cea 
rank as claims..... e eee Lore . l 
treated as allowed claim...... . 1489 Nonintervention wills— 
Jurisdiction, court to retain..... 1378 court to distribute under 
pee, 1377 powers of executor under 
l -Nonresident— 
Legace agent to appear for 
liability on to meet estate obli- bond of Pere eee ee ene 
gations Eos es aaa 1507 excdcators. may ‘ba 
sales to Pa.... 1305 liability — 
Legatees, notice to 1434 not entitled to letters. 
Letters— Notices— 
annulment of, court may order. 1422 heirs, etc., to receive of applica- 
application for ......... 2 . 1380 tion for letters. 
notice to heirs........... s... 1434 how given 
clerk to sign...... covscceseee 1426 persons interested to have. 
evidence, effect in 1428 „„ eestieaiee eee ase’. 
forno . . 1429 request for, how made 
petition for, hearing on. . 1433 time ob 
recording of ......... escccess 1427 Nuncupative will, proof of..... a, 
revocation, failure to make in- Parties, notices to 
ventory ( —V— 222 . . 1469 Partners right to administer part - 
hearing on ã «1444 nership property ..... See 
subsequent to distribution... 1428 survivor may purchase partner- 
where issued........sceeee- 1376 No sen 6sccwe cs cc 
Letters of administration— Partnerships— 
( — 1435 general administrator to take 
petition fool 1432 charge of, when pees 


T p7 
* 
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PROBATE OODE (Cont'd). 


liabilities of, general adminis- 
trator may question 
separate inventory of.. 
survivor may administer. . anes 
operate business ......... oes 


Personal property, sale, order for 
Petition for administration, hear- 


( E 6 0 „ E 


Jö VVA 
Prior proceedings, validation of. 
Probate, application for 

annulment of, when. 


CEE E ee %s 8 


Proceedings, restraint of...... as 
Process, how served. 
Proof — 
burden of, in contests 
commission to take 
handwriting to be established, 
when Cf p eee eee ee Oe 
Property incumbered, distribution 
CCC erates 
recovery of, actions for....... ; 
sale or mortgage of......... ae 
Prosecuting attorney, minors rep- 
resented by ..... TETEE 


Real property— 
after acquired title, devise in- 
rr... ened a 


contracts in subject to sale. pai 


devisees, title of........... T 
sale or mortgage of, hearing on 


Reports— 


inal, doliee . 8 
notice ooo ees 


Revocation, how made.... 


Sales— 


bids, increase in order.. 
confirmation conclusive........ 
contracts, confirmation of...... 
subject to, bond of purchaser 
how condue tec 
interest in contracts subject to 
legacies paid byʒyů/ßßn 
order 8 . $ 
personal propert ys subject to. 
postponement o ß 
private, notice of T 
price V T 
resale ordered T 
return on approval........... 
will directing without court or- 
der ..... rere ee 8 


Second will, destruction of does 
not revive prior wars 


Special administrators— 


appointment of ... 
e 
nonliability of ...... eer Tee 
powers and duties of.......... 
powers Of ß arene 
r cece R 


1459 
1458 
1458 
1460 


1493 


1433 
1592 
1380 
1388 
1391 
1374 


1387 
1381 


1382 


1518 
1493 


1571 


PROBATE CODE (Cont'd). 


Spouse, not a relativo.... 
surviving, community property 
to ad minister 
Statute of limitation, elaims re- 
jected by 
Stealing from estate, liability on 
Stolen property, proceedings to 
discover . 
Subsequent administration 
Suits, compounded or compromised 
Superior courts, jurisdiction of.. 


Sureties, actions against, when 
Bog? 
Surviving executor or administra- 
tor continues to act....... = 
Surviving spouse, support of.... 
Testator— 
contracts of to be binding on 
S //ô§öÜO⁵—Ä5—ũꝛ 
intent to goveern 
person signing name of must 80 
ale wees sew ees 


Trust companies, qualification of. 
Vendee, death of, conveyance to 

estate 
Venunune 


Ward— 


claim against, how approved... 

estate, removal from state, pro- 
cedure 

sale or lease of property of.. 
petition o? sb esas 


Waste, actions for........... es 
EW EEEa ere os 
annulment oo ; 
clerk to keep record of...... . 


construction, intent of testator. 
CONTOSE. ,,, ew dines soosi 
discovery of, administration to 

/// 
establishment ef, order of court 
foreign, how probat ee 
r 55009%-0endes wes 
lost or destroyed, proof of..... 
nonintervention, executor = re- 

moved 
nuncupative, validity of... 
person subscribing name of tes- 

tator, must so state........ . 
presentation within 30 days... 
proof of, commission to take 

testimony ( 2 
record of, evidence. e 
record of to be kept. esses. 
revoeat ion ooß Hirosi 


subsequent, destruction of, not 
to revive priOr.....sesscoese 
title passing DY...sssecocosoo 
where proved 
Who may make 
Witness, devises to, void, excep- 
tions 


@*#*eeo@eeeegeed@ee#e?@e@ee#2e?*eee@e#e8e#2%¢6@ 


1404 
1419 


1483 
1471 


1472 
1550 
1522 
1371 


1450 


1446 
1474 


1400 
1415 


1397 
1457 


1563 
1376 


1577 


1587 
1582 
1583 
1519 
1414 
1388 
1372 
1415 
1385 


1421 
1380 
1393 
1395 
1390 


1462 
1406 


1397 
1379 


1381 
1384 
1382 
1396 
1396 


1405 
1411 
1376 
1394 


1408 
1382 
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PROBATION OFFICERS 


Juvenile courts to appoint—See 
Delinquent Children and Ju- 


venile CourtsS......cccseces 1987-3 


PROCEDURE — See Actions and 


other specific heads 


Injune- 
tion; Notice; Searches and Seiz- 
ures 


Actions against state, service of 
COMPIOING. 6646s ssnahaet ws 25 


887 


Attachment, writ, service of . 665— 659 


Compulsory, for witnesses, right 


of accused. 2307 
Disobedience, as contempt. of 
COUT. ft > 1049 
Eminent domain, service on state 923 
Garnishment, service. 687 
effect of service.. 688 
Habeas corpus, service and return 
. 6 2.069, 1070, 1085 
J ustice’s court, summons, service 
and requisites in civil actions 1758 
deputation to Serve 1764 
return of serviee . q 1764 
garnishment, form nw 1808 
service (E D O OO, O O e es 1809 
issued, where 48 
proof ‘of service, how made... 1765 
publication, form of.......... 1766 
proof o³ i i 1767, 1768 
service by constable or sheriff, 
When . 1760, 1762 
writ of garnishment, service. 1828 
Legislative committee, lost or de- 
stroyed, how substituted... 1270 
Service by citizen— 
certiorari, how made.......... 1008 
not governed by provisions as 
to notes 249 
on Sunday prohibited, excep- 
tions 409350 see tewcecasaees 2497 
quo warranto, how made...... 1038 
telegraph, how effected by.. 254 
time of, extension of......... 200 
Summons, affidavit in support.. 438 
appearance, what constitutes.. 241 
corporations, how served....... 2011-1 
contents Of......ccese- 221,222, 437 
copy of complaint to be served 
with, Wen 224 
defendants jointly liable, serv- 
ice and procedure......... 236 
severally liable, procedure... 236 
, defense authorized, when serv- 
ice not personal 235 
forcible entry and detainer, is- 
Süan ee oe 817 
form and servicſe 818 
form of.......- · —B1ͤƷ—t— b] U . 223 
inter vent iin 203 
issuance of.. N TP 221 
joint debtor not served, how 
brought in after judgment. 436 
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PROCESS (Cont’d). 


Law 


jurisdiction of action, when 

deemed to be acquired Rise oe 238 

manner of serving notices in- 

applicable 249 

new party e in, entitled 

[ 3 197 

personal service out of state.. 234 
proof of service, what consti- 

e...... 8 237 

publications, authorized, when 
Satie eee aces 228, 228-1, 230, 231 

eminent domain proceedings. 239 

form and manner......... 233 

newspaper, made in what. 233, 240 

quieting title, absent defend- 

) 785 
receipt of publisher, evidence 
of payment 240 
rights of defendant after ap- 
pearance . errr ee 247 
service, by whom made....... 225 
commencement of action. 22 
corporations, by serving secre- 
tary of state 22 
juvenile courts, how served.19$7-7 

manner of, specified........ 226 

time, place and manner must 

Denon 237 

voluntary appearance, effect of 238 
Superior court, coextensive with 

state e 32 

to whom direetecce. 35 

Supreme court, style o ß 6 
form of, supreme eourt may pre- 

rr sowa 13 
Writs—Sce Writs 

PROHIBITION, WRIT OF 
Alternative, form of 14929 
Appeals <simesseccescaiacecucca 1033 
Application based on affidavit... 1028 
ine 06644 ete ccar eee 1027 
Holidays, may be heard on....... 64 
Issuable by courts of record..... 1028 
against wooũumummnmn 1028 
Limitation of actions suspended 

JööÜöß 8 ssas 2 
Peremptory, what must state... 1029 
Provisions relating to mandate ap- 

DIY Sew ↄ] ̃ . ce sce 1030 
Returnable, wen oe. 1031 
Rules of practice. ...csccccccece 1032 
Superior court may issue........ i 15 

issuable on nonjudicial days.. 15 
Supreme court, power to issue... 1 
PROMISSORY NOTES —See Nego- 
tiable Instruments 
PROPERTY — See Personal Prop- 
erty; Real Property 
Absentees—See Absentees.......1715-1 
Defnitio ns 2303 
Malicious injury to— See Criminal 
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PROSECUTING ATTORNEY PROSTITUTION (Cont'd). 


Action on statute for penalty, lim- 
o . 163 

Actions brought by state, etc..... 116 

Appearance for minors and insane 


Criminal cases, duties 2053 
Definitiol ok 


prosecutions for contempt, when 


Frivolous actions, complainant to 
pay COSUS) iss iceiencaacn 946-3 
Furniture to be Sold 946-5 
General reputation of place con- 
sidered ........ e '6NS Wilkes 946-3 
Injunction against........... . . 946-2 


Ces 


113 

115 
Divorce cases, defend when .. 995 | PUBLICATIONS—See Notice; Pro- 

993 

995 


when disqualified to defend... 
Duties, annulment of patents, ete. 1047 
assistance to tax commissioner in 
Sehr. keeras 1363 
cigarette law, enforcement of.. 2701 
escheats and forfeited property, 


recovery OF ...esossssssoen. 1045 
generally .. ...sssssos —2—*2 1116 
preliminary examinations 2053 

Forfeited recognizances, prosecu- 

CCC 2234 

Fugitive from justice, investiga- 

tion of applications for 2241 
requisitions for, report to gov- 

IDOT 646 sisin oe sew-aase saw ean es 2242 

Information, to file, to forfeit 

property to state 1045 

Law examiners, to assist......... 139-17 
Nolle prosequi, consent of court 
Aeeessae r. 2314 
Powers and duties generally. 116 
Probate, appearance in 
Quo warranto, prosecution by 1035, 1037 
illegal corporation ........... 
no liability for costs eee 1046 
Special appointment, when....... 114 
PROSTITUTION—See Criminal 
Law 
Assignation houses— 
abatement, authorized ........ 946-1 
voluntary, owner of building 
to file bone. 946-7 
Abatement of, action, bond...... 946-7 
liability not abated......... . 946-7 


Complaint, costs, paid by, when.. 946-3 


dismissal not favored......... 946-3 
substitution of.........ccecce, 946-3 
who may make............... 946-2 
Contempt, violation of injunction 946—4 
Declared nuisances.............. 946-1 


liabilit va 3946-7 
Entering building deemed con- 


tempt e © @eeeeeeeeseeeoenegn @®eeseees 946-5 
Evidence, general reputation suffi- 
CIONT covered eE cuss . 946-3 


Fine, against building........... 946-8 
same as tax lien 946-8 
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Advertisements, abortion, drugs 
or instruments to produce... 2460 
affidavit for, charges.......... 253-7 
contents of ........ ere ee 253-2 
charges, basis for......... ——A ꝗ:. 253— 
divorce business, prohibited... 2463 

evidence, use of certain words 


prima facie ........... . . ꝗ . e 2462-1 
false, prohibitive ............. 2622-1 
holidays, omission of, effect... 253-6 
legal newspaper........ ew dence 253-1 
lottery business .......... 2465— 2468 
posting on public or private 

property, penalty .......... . 2708 
Selection Of......2..cccceccee. 253-5 
United States flag, desecration 

a FC 2675 


Propert g.. ẽ 232659 
venereal diseases, cure of, pen- 
JV 2462 
Affidavit showing, on summons.. 237 
Detained accounts of bloodshed, 
lust and crime prohibited.... 2461 
Execution sales, how made. 582 
charges for notice............ 582 
Fees payable in advance........ 504 
Libelous, defined................ 2426 
Newspapers, what employed for 
noticed 582 
designation for legal publica- 
tion ·—*rů . V 240 
legal, defined 6 „% 6 „ 6% 6 6 6 6 6 „6% „ „ 253—1 
affidavit for — . . 253-7 
contents of affida vit. 253-2 
holidays, ommission......... 253-6 


selection, how made........ 233, 253-5 
weekly publication of notices, 
when to be made..... anes 253 
Notice to guardian of delinquent 
children ........ N ... 1992 
Service of summons by, when... 
N TEPP 228, 230- 232 
manner and form............. 233 
personal service out of state 
equivalent to —. . 234 
Summons, designation of newspa- 
|) ae ee eee 240 
in eminent domain, to unknown 


OWRCIS: 64566564 ses 6e0% s... 239 
Weekly, when to be made 2233 
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PUBLIO LANDS 
Actions for trespass or waste au- 


thorized to claimants ...941, 942 
Adverse possession inapplicable to 790 
Commissioner of public lands— 

appropriation of state lands, 

record OF e o's eeaee sie 928 

escheated lands, list to be filed 

in ofiess . 1360 
Eminent domain, procedure. 891 
State or federal, wilful injury to 

buildings or contents, penalty 

B 9 ꝗ⁊ . 42705, 2707 

PUBLIO NUISANOE — See Nui- 
sances 
PUBLIC OFFICERS—See Officers 
PUBLIO USES 
Sce Eminent Domain.........894, 905 
PUBLIO WORKS 
Aliens not to be employed on....2334-1 


accepting employment, unlawful. 2334-2 


list of, furnished........ -ee e. 238343 
Penn .. 23344 
Bonds of contractors on........ 1159 
action on, attorney's fees.. 1159 
supplies furnished subcontrac- 

COTS Gah ĩ ͤ. ete ene 1159-1 
validation of certain bonds. 1161-1 
Suppression of bids............. 2333-1 
collusion inn . . 2333-2 
GOICUSER KcidbavAnwentuiouswees 2333-4 


penalteethyh 2333-3 


PUNISHMENT—See Criminal Law; 
Fines and Penalties; Forfeit- 
ures 


QUIETING TITLE 
Action for —See Ejectment. 


QUO WARRANTO 
Action to recover escheats or for- 


.. 785- 809 


feited property ...........0.. 1045 
Annulment of patent, deed or cer- 
ie ene 1047 
by whom filed 8 —V . .. 1047 
Causes of filing, information .. . 1034 
Contents of information. 1036 
Costs, who liable for 1046 
Damages, judgment of ouster no 
bar to action for 1042 
Defendant to deliver over books 
and papers 1040 
attachment or imprisonment to 
enforce order 1041 
Judgment of ouster or forfeiture 1043 
against corporation 1044 
trial of right to office.. 1039 
relator to take office under, 
„„ ieosscaee-ene-cuis 1040 
Name of person entitled to office 
to be stated....... ＋*—* ꝗ . 1037 
Pleadings and proceedings. ecoeee 1038 
Prosecution by whom . 1035 


i 


QUO WARRANTO (Cont'd). 


Service and return ............ - 1038 
Superior court may issue writs.. 15 
Supreme court, original jurisdic- 
(ION: OF ERE ³ðAA E 1 
RACES 
Gambling on . 2721 
RAILROADS—See Carriers; Emi- 
nent Domain 
Appropriation of right of way 
through passes, etc. ...... TF 933 
Baggage, wilful injury to. 2666 
Bond for protection of mechanics 
and materialmen ........... 1129 
Defln oed 5 2303 
Double track, walking on unlaw- 
CCC 2664-1 
Employees, neglect of duty by, 
,,, 2529 
False signals or lights, penalty... 2654 
Freight and storage charges, lien 
and sale —See Liens 1191 1196 
Intoxication of employees, penalty 2527 
Liens against property for labor, 
ete.—Sce Liens q 1149 1153 
Malicious interference endanger- 
ING N16. sccrdoue et nines eae 2650 
Obstructing movement of cars and 
trains ...... errr ee oe 2530 
Penalties and offenses— 
baggage, wilful injury to..... 2666 
employees, intoxication, penalty 2527 
neglect of duties, penalty... 2529 
engineers, employment of illiter- 
BUG nw coccinea ees Saree ae 2526 
failure to ring bell or sound 
ll! idiki 2528 
false signals or lights, penalty. 2654 
malicious injury to, penalty... 2650 
obstruction of trains, penalty.. 2530 
property, injuries to.......... 2656 
throwing missiles or discharging 
firearms at traims .......... 2650 
train robbery, attempt, penalty 2651 
trespass on track............. 2664 
Property of, malicious injury to. 2656 
Robbery of train, attempt....... 2651 
Summons, service on whom..... 220 
Throwing missiles or discharging 
firearms at trains 2650 
Trespass on railway track....... 2664 
prohibited ........ E T TE 2664-1 
RAPE—Sce Criminal Law 
REAL PROPERTY — See Bound- 
aries; Deeds; Descent and Dis- 
tribution; Ejectment; Escheat; 
Focible Entry and Detainer; 
Homestead; Husband and Wife; 
Mortgages; Partition 
Actions involving title, jurisdic- i 
1 


tion of superior court....... 
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REAL PROPERTY (Cont'd). 
involving title, unknown heirs 
and claimants as re 


CC 229— 
lis pendens to be flled 
possession, recovery of, limita- 
(10D. ésiweewesecewece 186- 
legal owner, who deemed to 
BGG “ 7188- 
purchase price, recovery of, 
parties and judgment....... 
quieting titllMaWaaMcqqqq . 
Conflicting claims, possessory ac- 
tions in ——7* eer ee ee 


Conveyance on order of court by 
commissioners .....+....600- 
Defined 8 
Devises of, estate conveyed by... 
after-acquired passes, when.... 
Donation claimants, determination 
of, conflicting rights........ 
Ejectment, judgment in 
vacation, effect on possession.. 
Eminent domain, how exercised. 
Forcible entry and detainer, pro- 
ceedings in 
Injuries to unsurveyed, action for 
Justice of peace, no jurisdiction 
where title or lien involved.. 
Lareeny off 
Lien of judgment 445- 
Limitation on action for undies 
rents and profits of.... 
use and occupation 
Lis pendens, notice of, filing and 
cancellation 
Occupying claimants, right to re- 
cover for improvements .797- 
Possession of, limitation on ac- 


/§ö;'d ear hae ee 
Publication of summons in actions 
involvkTinn g 228, 


Removal of fixtures, etc., from 
mortgaged property, penalty. 
Sale in probate matters—See Ex- 
ecutors and Administrators 
Tenants in -common, r 
against cotenant.......... 
Title not to be determined by ar- 
bitration 
Venue of actions affecting....... 


RECEIVERS 


Appeal from orders appointing or 
removing 
time of taking 
Appointment, in what cases..... 
parties or attorney ineligible.. 
Attachment, _——— 8 
Bond aes 
Claim admitted in part, order of 


(E E O SE EE SE E 06 ee O O o O e 8 


Satisfaction 
Corporation, appointment in quo 

Wwarrantto ‘ 
DONG s0s3445 4006s sawsnces ais 
Laborers’ liens, priority....... 
Loggers’ liens, enforcement of 


sheriff 


232 
232 


788 
790 


195 
785 


809 


612 
2303 
1410 
141] 


808 
806 
807 
891 


814 
942 


45 
2601 
450 
156 
157 
157 


243 
799 
156 
231 
2769 


805 


420 
204 


1716 
1718 
741 
741 
661 
742 


744 
1044 


740 
1153 


1173 


RECEIVERS (Cont'd). 


f ee 142 
e ita ae weed a RAN » 743 
Sheriff disqualified in insolvency. 1101 
| 3 — corporate served 
ee Te re ree ee 226 
Supplementary proceedings...... 
eee ee ee 622, 623, 640— 645 
RECEIVING STOLEN GOODS—Sce 
Criminal Law 
RECOGNIZANOES—See Bail; Crim- 
inal Law (bail) 
Appearance of accused before jus- 
tice of peace . 1955 
before superior court. 1957 
Cash in lieu of bond............ 2089 


in justice courtꝶi . 41957 
Change of venue in criminal ac- ö 
ICC ĩ ˙ ˙( setae 2021 
Forf eit ures, actions on — See Crim- 
inal Law.. 1965, 2231- 2236 
Fugitives from justice 2244, 2245 
Mistake in charging offense...... 2163 
Peace, proceedings to preserve.. 
eee 2202, 2203 
affrays in presence of magis- 

(OTO 6055660 8 weosee 1946 
discharge on giving bond.. 1944 
enforcement of penalty, remis- 

sion of parkt 1947 
stay of execution for fine and 

costs . 4, 2205 
where deposited. . . 1945 

Pending preliminary examination 1952 
Prize-fights, prevention 2556 
Taking, entering and forfeiture in 

criminal cases 2086 2090 

Witness es . . 1959, 1960 
commitment for failure to give 1962 
minors or married women, how. 1961 
Wrong county, defendant bound 
over to proper county....... 2164 
RECORDS 
Appeal, what part off. 1729 
County clerk, to keep what..... 75 
Crimes relating S 2347— 2349 
Evidence, wenn 1254— 1263 
Final record in criminal cases, 
what include c 222 
Homestead declaration 560 
Judgments 0s6 cd cdosnees Sax 444— 450 
Lost or destroyed, action to re- 

store, procedure 1272 
appeal, time extended, when.. 1274 
costs, how taxed.......... 1275, 1277 
court proceedings, how replaced 1271 
hearing and evidence.......... 1273 
marriage records. 1276 
probate records, restoration... 1276 
substitution of copy, when. 1270 

Probate, to be kept by clerk “of 
1372 


| superior court 


| REDELIVERY BON DS—See Exe- 
cution; Replevin 
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REDEMPTION—See Execution; 


Mortgages 
REFERENOE 
Accounting on default.......... 411 
Agreement for, filing............ 318 
Civil actiosss . . 369— 377 
Consent, WitggUF . 369 
withouꝶt . .. . 370 
Judgment on report of referees. 377 
May be ordered, to whom........ 371 
Partition, appointment of referees 
to ascertain liens........... 854 
liens, notice to holders to ap- 
PCC ²˙wmAAAAAAA TC ĩ ‘(800 
report on liens TETT scoeseee 8096 
exceptions to ....... sawsi OOF 
confirmation of report.. 858 
sales at auctiooooon 864 
referee not to be interested 
In secs 873 
report of, contents and filing 874 
conveyance on confirmation 875 
exceptions to 875 
Referees, * of bribe, pen- 
alty . a V 
appointment and powers. ee 82 
in partition a 845- 847 
bribery of, penalty............ 2320 
challenges 1 e e 
court commissioner may act as 85 
fees of, amount allowed....... 483 
influencing, penaltzgz .. 232. 
intimidating, penalty......... 2368 
powers h/ ete ws . 374 
to subpoena witnesses . 1217 
promising decision, penalty... 2326 
qualifications necessary... 372 
rf / 374 
except ions to findings and 
conclusions 383 
Report, filing and proceedings on 376 
cöütents . 375 
setting aside, in whole or part.. 377 
Supplementary proceedings. . . 616, 617 
CCC 639 
oath, unless expressly waived.. 618 
REGISTRATION 
Of animals, fraud inn 2593 
Of trademark, fraud inn 2599 
RELIGIOUS ASSEMBLIBS — See 
Criminal Law 
REMAINDERS 
Reversion to heirs....... eocecee 1410 
REMEDIES 
Civil not displaced by criminal 
%.. . . . 2295, 2296 
REMOVALS FROM OFFICE—See 
Offices and Officers 
RENT 
Landlord’s lien, on crop......... 1188 
on personalty........ ....oos . . 1203-1 


RENTS AND PROFITS—See Eject- 


ment; Landlord and Tenant 
Recovery in forcible entry and de- 


CHING! sucecucscseins 8 827 
i0 Injunction 24444descsesu ewes 737 
REPLEVIN 
a may be broken open, 
On sccscetieaseceseaseecen C14 
Claim of third person 71 
affidavit and bond of plaintiff 
Againsfes‚ 16, LA 
Concealed property, how taken. 714 
Custody of propertt 999 715 
Delivery, when may be claimed.. 70; 
affidavit fol 7708 
bond for e 0 00 @e@eeeeeoeeseteesedeees es 709 
sureties, objection to 719 
justification eee re eoee 710 
service of affidavit and bond. - 709 
Justice’s court, form of order... 1890 
proce dunner .1796- 1806 
service Of writ... 1762 
Redelivery bond.....cecesserceeee 711 
sureties, qualifications......... 713 
justification ....... e 
Return of sheriffiln . 717 
REPORTERS 
Official for superior courts—See 
Court Reporters. 42-1 
REPRIEVES 
Governor may grant......... osts 2223 
REQUISITION —See Fugitives from 
Justice 
RESCUE 
Contempt of court, when..... e.. 1049 
Officer may command assistance to 
retake ...cse0. eee ee 2083 
Penalty in cases of...... narsada 299) 
RESIDENCE 
Suits for divorce.........scsse. 984 
Summons, service by copy at.. 226 
RESISTING OFFICER—See Crim- 
inal Law 
RESTITUTION 
Issuance of writ on appeal, when. 1742 
Suspended in forcible entry and 
detainer by appeal.......... §33 
Writs of, in forcible entry and 
detainer ..... EETTEETETT 819, 820 
when grantable in ejectment.. 807 
REVERSIONS 
Arises on devise for life, when.. 1410 
REVIEW—See Certiorari 
Costs in revisory procecdings... 492 
Court commissioner subject to, by 
superior court. 86 
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BEVIVAL OF JUDGMENTS 


See Judgments ..............459— 463 
REVOCATION 
Letters testamentary, etc.—See 


Probate Code 
Wills—See Probate Code....1398— 1401 


REWARDS 
Conflicting claims, how determ- 
IN ese 2251 
County commissioners may offer.. 2249 
payment of....... e e 2250 
Governor may offer 2247 
= ment by state ....... ..... 2248 
Validation of warrants for....... 2252 
BIOTS—See Criminal Law 
ROBBERY—See Criminal Law 
RULES OF COURT 
Fixing time for pleading........ 280 


Superior court may establish..29, 36 
Supreme court may make concern- 

ing appeals 1753 

may prescri tee 13 


A E EE EE EE SE E EE EE E EE E E O sé 


SALARIES —See Fees 


SALES—Seo Attachment; Counties; 
Execution; Executors and Ad- 
ministrators; Guardian and 
Ward; Garnishment; Partition; 
Peddlers; Probate Code; Lost 
Property 

False advertising, prohibited. ..2262-1 


SATISFAOTION—See Chattel Mort- 
gages; Mortgages 


SEALS 
Affixing without wafer or wax 
vald Goce ˙ AAA 1258 
Court commissioners, seal of..... 85 
Superior courts, seals oß 38 
Supreme court, seal of 7 
SEARCHES AND SEIZURES 
Counterfeit coin and apparatus.. 2238 
Gaming deviſſſeeea 2238 


issuance and directions. ..2237— 2239 
Property seized, disposition of.... 2240 


Seditious emblems............. 2563-10 
Warrants for property stolen or 
embezzled ...ccsesecsceevee 2237 
eon tent . . 2239 
dwelling, necessity ...... . e 2240—1 
execution .....sssesecssesoos . 2240 
form of, issued by justice...... 1935 


SEAROH-WARRANT—See Searches 
and Seizures 


SECRETARY OF STATE 
Summons deposited with deemed 
service against corporation, 
S %%//öÜöͤöéuu . 


SEDITION 


Displays posted to government. . 2563-7 
Seditious emblems, seized.......2563-10 


SEDUOCTION—See Criminal Law 


Action by parent or guardian... 185 
by woman for own seduction.. 186 
Attachment in action for........ 648 
Costs, limited .......... e 
Justice of peace has no jurisdic- 
tion e % % „ 6% % „ü 9 6 6 e 2 6 „ 6 06 „ „ 45 
Limitation on action against... 159 
SECRET SOCIETIES 
Fraudulent use of name of, pen- 
alty %%%%%ͤĩ ]ðVf 
SEIZURES—See Searches and Seiz- 
ures 
SENTENCE—See Criminal Law 
Commencement, time of, where 
appeal taken 1746 
where no appeal taken........ 1746 


Deduction of period of imprison- ` 
ment pending appeal....1745, 1750 
Suspension op. 0 


SEPARATE PROPERTY—See Hus- 
band and Wife 


SEPULTURE — See Criminal Law 
(dead bodies) 


SEQUESTRATION 
Enforcement of judgment by..... 


SERVIOCE—See Notice; Process 


SESSIONS 


Courts, fixed on holiday, effect.. 65 
Failure, not to affect proceedings 67 
Superior courts, when and by 
whom may be held. ...27— 29 
re court, when and where 


612 


SETOFP AND COUNTERCLAIM 


Counterclaim, answer may contain 264 
default, judgment of plaintiff 
for excess 2 411 
definition and scope 265 
dismissal of action by plaintiff 
prohibiteeeettvtcc 408 
ejectment, value of improve- 
ments and taxes......... 797— 799 
judgment on default. 411 
pleaded against assigned debt 
fr. a shard cic 191 
in answer, wenn 264 
Defense of setoff, when allowed 266 
actions against executors, trus- 
tees, etc., setoff allowed.. 270 
against trustee on a claim 
against beneficiary........ 267 
against executors, etc., claim 
against deceased.......... 268 
effect of judgment. - 269 
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SETOFF AND COUNTERCLAIM 


(Cont'd). 

judgment, when setoff estab- 
lisheaec·c.... 71% 

in favor of defendant denied 
When 272 

Dismissal of action by plaintiff 
prohibited ..ssssssseseeeee> 408 
Judgment foyů¶ enn 433 

Justice’s court, extent of allow- 
ande e 1861 
mutual judgments in 1873— 1875 
pleading and judgment... . 1789 

Pleaded against assigned debt, 

When i ee oes 
in answer 264, 271 


Right of not conferred nor de- 
feated by assignment. . . . 266, 272 

value of improvements in eject- 
mentt e 799 


SEX—See Gender 


Attorney, no bar to admission... 139-3 
Construction of words importing 148 


SHERIFFS 
Bail not to be furnished by..... 765 
lieu money, deposit in court, lia- 
bility for default 769 
Contempt, what constitutes..... 1049 
Disqualified as receiver or as- 
signrneee 1101 
Duty in attachment proceedings. . 
SS: e ee 655— 659 
Escape of prisoner on civil arrest 772 
bail given by sher if. 772 
judgment, liability on official 
Ond i 773 
Executions, duty to serve and 
make return 513- 517 
penalty for failure to pay over 
collections ....essessesece. 515 
Fees, maintenance of prisoner on 
Civil arregeke. 757 
mileage when plural service in 
same causes 501 
proceedings for custody of 
friendless children .....---- 1707 
scheduleoeio obo 497 


Garnishment of moneys in hand. 664 
Habeas corpus, no liability for 

obeying orders 1079 

service of writ on and by. . 1068, 1069 
Jury summoned by open venire.. 


ae er ee nean 107— 110 
Levy and sale on execution—Sec 
Execution 
Limitation on action against..... 159 
for escape of prisoner......-. 161 


no suspension of statute be- 
cause of personal disability 169 


Mittimus, issuance and execution. 2207 
Not to practice laccgv : 139-5 
Orders as to prisoner condemned 
to deaalnt kk 2213 
return of proceedings 2217 
Prisoners in county jail to be em- 
loyd we. 2279 


SHERIFFS (Cont'd). 


Process, directed too 35 
in justice's court, service by... 
e 1766. 1752 
returode o 176 * 
Receiver in loggers’ lien cases 1175 
surrender of custody by, when 1175 
Replevin, approval of bond in... 711 
buildings may be broken open, 
when ..ccoccsscescreesere’ 714 
custody of propertꝛj 715 
liability for sureties before jus- 
tification ...-ceceeceererees TIN 
ret urn. 717 
personal property, deliver Ost 
. Surety on executor's bond, not to 
be .cccccccrcccceesreceeese: 1441 
Summons served byůyů y 225 
returnoe nnn ery 
Supplementary proceedings, liabil- 
ity for property delivered 
without execution 621 
application of proceeds of exe- 
cutioo nn 622, 625 
payment or delivery to receiver, 
wWwheꝛen 622 
Telegraphic copies of orders or 
writs served by...----+--++::> 254 
SHIPS — See Boats and Vessels; 
Navigation 
SIGNATURES 
Definition,¶t3 ) 2305 
Obtaining by false pretenses...- 2619 
SIGN-BOARDS 
Private, erected by authority, in- 
jury too 2717 
Public, malicious injury to 2716 
SILVERWARE 
Fraud in sale off. .2680- 2683 
SLANDER—Sce Libel and Slander 
SODOMY—See Criminal Law 
Action for falsely charging 294 
SOLDIERS AND SAILORS 
Willsso ck 5 1406 
SPECIAL FINDINGS 
Control general verdict ....--->- 365 
Court may order jury to make.... 361 
Requests foyůr»r²᷑ 341 
SPECIAL PROCEEDINGS 
Judgment in, determines what... 1000 
Motion in 1000 
Order iiunnzna4 I 
Parties in, how designated. 949 
SPECIFIC PERFORMANCE 
Actions for purchase price of land 195 
Contracts of decedent.....-- 1558- 15% 


— 
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STATE STATUTBS— See Laws 
en ee deere ae | WEA E Sepecseens 
appeals, how taken........... 888 | STOLEN PROPERTY See Crim- 
bond for costs 886 inal Law (receiving stolen 
judgments, how satisfied...... 889 goods) 
limitation on actions 890 
service on, how mado 887 | STORAGE 
trial, how conducted.......... 888 Lien and sale for charges—Sec 
venue of action pe Liens eau ae ewsteace ids oak ¢ 1191— 1196 
Actions by, no limitation on..... ] 
on official bonds........... 958- 962 | STRIKES 
Appeal in criminal prosccutions, Penalty for endangering life by 
when allowed 1716 refusing to labor 2533 
bond not required............. 1721 — 
Appropriation of lands by. . . . 891 900 SUBORNATION—See Criminal Law 
Confession of judgment by....... 414 (perjury) 
Contractors on public works re- SUB ees 
quired to give bonds........ 1159 POENA—See Witnesses 


Costs in civil actions, liability.... 491 SUBROGATION 
Eminent domain against, service 
Of process in 


3 ment in justice’s court 1871 
n * * 928 by one joint judgment debtor.. 593 
ies When inures to sureties or sheriff's 
Procedure 891 1] i 
Included in term person......... 2303 compelled to pay judgments. 978 
Public works, laborers, ete., to be SUICIDE—See Criminal Law 
secured by bond—See Public 
ü o·AAA nae 1 1161 | SUMMONS—Scee Process 
Trex inst — See Crimi 
I 2317 2319 | SUNDAY—See Criminal Law (holi- 
Verification of pleadings, by whom 281 days, legal) 
War, levying against, what Habeas corpus issued on........ 1084 
amounts to 2318 Legal holiday ............ eee 61 
Cost bills, auditing and crediting SUPERIOR COURT JUDGES—Sce 
. teres Gaede 2229 Judges 
Duties, licenses to aliens to carry 
firearms by 2517-1 | SUPERSEDEAS—See Execution 
Allowance on appeal from jus- 
STATE BOARD OF CONTROL tice’s court ......... . . . 1911, 1912 
Indeterminate sentences, how and err nns 1913 
when determined ........... 2282 Appeal does not stay proceedings. 1722 
bond for stay, conditions and 
STATE OFPFICOERS— See Office and effect .. h ee eee 1722, 1727 
Officers time of filing se.. 1726 
STATE PENITENTIARY — See Appeal in contempt proceedings ae 
Prisons and Reformatories in forcible entry and detainer, 
STATE SCHOOL FOR GIRLS ee ne 1 
11 Ions, al effects.. 5 
Inmates, transfer ‘s... 1992 Criminal execution before justice, 
STATE TRAINING SCHOOI—Sce . how procured .............. 1934 
Prisons and Reformatories Injunction, release of errors neces- 
| 7 Sw 45 3.4 Dis dees 728 
STATE TREASURER dissolution, damages, when 
Escheated estates, money of, to be A Wage oe araia 736 
paid into treasury........... 1360 Justices’ courts ............ 1867— 1872 
Pending security for costs in jus- 
STATEMENT OF PACTS—See Ex- tice’s court 1777 
ceptions Under writ of certiorari......... 1006 
STATUTE OF FRAUDS—Sce | SUPPLEMENTAL PLEADINGS— 
Frauds, Statute of see Pleadings 
STATUTE OF LIMITATIONS— | SUPPLEMENTARY PROCEED- 


See Limitation of Actions INGS —See Execution 
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SUPREME COURT—See Courts 


SUPREME COURT OF THE 
UNITED STATES 
Appeal to, injunctions remain 
effective... 


SUPREME COURT OLERK—See 
Clerk of Supreme Court 


SUPREME COURT JUDGES—See 
Judges 


SURETIES—See Bonds, 
Principal and Surety 


SURPRISE 
Ground for new triaaaal 
Judgment, setting aside for...... 


SURRENDER OF BAIL—See Ar- 
rest and Bail 


SURVIVAL OF AOTIONS—See 
Actions (abatement) 


(TE S EE E E E O E E O O O E 


Offcial: 


TALESMEN—See Jury 


TAXATION | 
Actions involving, jurisdiction of 
superior court 
County levy to pay cost of con- 
demnations. 
Credit to county on payment of 
cost bills 


A E E E E E SE SE S 8 


ST EEE PEETA E TTT 
complaint in 
construction of statute........ 

Limitation of actions affecting 
sales... 
Tax Commissioners, escheats, pow- 
ers and duties relating to.... 
accounts of administrator filed 
with .. 
advice and assistance of attor- 
ney-general, duty to render.. 
records of property and proceed- 
ings .. 
Timber, removal prohibited before 


e E E EE EE DE % „ 6 6 o 


W e E E % %%% „% O „0 „ 8 ®@ 


eo E E E E S E E E E O O O O E O O O O @ 


land tax is paid.......eeee- 2 


TAXATION OF COSTS—See Costs 


TAX DEEDS 
Evidence, certified copies as, what 
sufficient . P acetate: 
Limitation on action to cancel, na 


TEACHERS 
Exempt from jury duty..... 


TELEGRAPHS AND TELE- 
PHONES 
Malicious injury to lines and ap- 
paratus, appliances, ete. 
Messages, interference with..... 


. . 98, 


1724 


399 
303 


1261 
162 


103 


2658 
2656 


TELEGRAPHS AND TELE- 
PHONES (Cont'd). 


Service of writ or order by tele- 


graph. V 
Telegrams, tampering with...... 
divulging ... wscseeees touert 
Opening sealed message..... 8 


TELEPHONES—See Telegraphs 
and Telephones 


TENANOY IN COMMON 
Ejectment against contenant, 


proof necessary .........6.. 
Liability for waste s 
Occupying claimant and ~— 

Owner, wen 


Partition between—See Partition 
Survivorship abolished. 


TENANTS—See Landlord and Ten- 
ant; Tenants in Common 


TENDER 


**es EE EE Z EE EE 


Costs allowed defendant...... 485, 


Justice’s court, judgment in case 
%)) ĩͤ K eecaes 8 
Taxes, in actions to enjoin collec- 
tion or sale.... 


TESTAMENT—See Wills 


TESTIMONY—See Depositions: 
Evidence; Witnesses 


THANKSGIVING DAY 
Legal holiday . 


THEATERS AND SHOWS 
Children employed in immoral ex- 


@eeeoeeseens¢eeseeaweeve ese @ 


hibitions . .. ..... sib fe ae aie Wes 

in dangerous exhibitions, pen- 
J)) ae ae ae 
Dangerous exhibitions prohibited. 
Doors to swing outward......... 
Exhibitions of fighting animals 
prohibiteeſdſſdſwd 2982, 


Obscene performances, penalty.. 
Sunday exhibitions prohibited.. 


THREATS 
Duty of magistrate on complaint 
of threatened offense 


THURSTON COUNTY 
Actions against state, brought in. 


TIMBER 
Malicious injury too 
Removal prohibited until taxes on 
land are paiũ!eke 2 
TIME 
Computation ob 150, 
Enlargement for answer or de- 
MUOT acs anseen 
for filing bill of exceptions. . 
for filing briefs............... 
Extension of, when allowed...... 
Pleading, court to fix rules ; 
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805 
938 


799 


61 


2983 
2459 
2499 


1937 


886 


2659 


629-1 


252 


303 
393 
394 
250. 
280 
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TOBACCO 
Minor using, penaltĩ .. 2445 
Sale or gifts to minors, penalty 2445 
TOLLS 
Illegal demand, penalty......... 2715 
Jurisdiction of Superior Court.. 15 
TORTS 
Falsely charging incest, fornica- 
tion, adultery, whoredom or 
deo, ons sswre ee 294 
Jurisdiction of justice of peace... 44 
Libel and slander...... nakati 292, 293 
TOY PISTOLS 
Sale to minors prohibited........ 2445 
TRADE UNIONS 
Bribery of representative....... 2676 
Receipt of bribe by representative 2677 
TRANSITORY ACTIONS 


Venue—See Venue 205— 207 
TREASON—See Criminal Law 


TREASURERS—See County Treas- 
urer; State Treasurer 


TREATY WITH GREAT BRITAIN 
ef •⁰¹¹¹˙²ͥ !.. 4 


TREBLE DAMAGES 


Wanton waste e 938 

Wilful tresp ass 939 
TREES 

Malicious injury too 2659 


TRESPASS—See Criminal Law (ma- 
licious mischief) 
Casual, single damages.......... 940 
Criminal responsibility.......... 
for injuring trees or shrubs... 939 
Hunting or fishing, lands inclosed 


or without permission...... 2665 
notice to be posted on unin- 
closed landdssss. 2665 
Injury to unsurveyed lands...... 942 
Involuntary, single damages..... 940 
Limitation on actions for....... 159 
Owner defincſgddcdſ]]eee . 2665 
Posting advertisements on public 
or private property, penalty.. 2708 
Railway tracks, penalty....2664, 2664-1 
Warning against, sufficiency neris 2665 


Wilful, on publie or private 
grounds, treble damages. 939 


TRIAL—See Depositions; Evidence; 
Exceptions; Venue; Witnesses 


Adjournment, pending delibera- 
tions of jJury.....cceceecees 355 
Agreed case, submission of...... 378 
judgment on . 379, 380 
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Arbitration and award....... 420— 
Argument of counsel............ 

Challenges to jur.. 324- 
Charging jur gg.. e 


exceptions, when may be taken. 


Claim to property levied on, pro- 
573 


c ( 
Conducting, manner of. 
Confession of judgment. . 413 
Continuance, motion for 

11!!! ³˙Ü—w¾‚·· y cces 
Court, trial by, decision, how 
// A 8 
dismissal, when granted 
findings deemed ver diet 
issues against joint debtor 
served after judgment 

verdict, extent of......... R 


judgment on findings, etc...... 
on verdict, entered when... 
nonsuit, granted when........ 
lee , 8 cence 
order of procedure........... 
reference, consent by parties.. 
court may order, when...... 
ordered to whom........... 
Criminal cases . 
right of accused to speedy trial. 


Decisions may be rendered any- 


where in state 
filing in county where pending, 
immediately .......cecceees 
Default, judgment on........ 411, 
Delnn ens Te 
on appeal to supreme court.... 
Divorce proceedings......... 996, 


Ejectment, issue of counterclaim 
Eminent domain, same as civil ac- 


ions 895, 912, 
Exceptions 2 % 0 „ » „ „ e e 0 0 „ „ „ „ 0 „ 381— 
Dill ‘OL css 6 ue 388— 


Forcible entry and detainer. . . 824, 
precedence of other civil actions 
proof required of plaintiff..... 


Garnish ment 
Hearings in county when pending 
Instructions, further to jury, when 
Issues denne. 
completion ob keai 
docket entries 
entry on calendar.......s... 
fact, arise when.......sscoceo 
how (Tied. deen 
jury may be demanded...... 
e 5 basse meee : 
law, arise wen 8 
how tried ...... ee cee 
notice of trial. eas 
other issues, how tried........ 


tice 
Judgment directed, when...... 95 
1 and entry eee ee 


aeaaea 404-419, 431, 433- 


on verdiet . e 
abstract of verdict......eee-. 


2134-2154, 2158, 


42 
412 
312 


1736 


997 
798 


926 


INDEX—VOL. I. 


{References are 


TRIAL (Cont'd). 


to Sections. } 


TRIAL (Cont’d). 


entry, manner of.........+.. 431-1 general, defined ll... . 362 
lien of verdict, termination.. 431-2 rendition oßßß 364 
Juror as Witness cee wees 348 holidays, may be received on.. 6-4 
Jury trials, admonitions to....... 345 | informal, correction of......... 360 
agreement of, proceedings on.. 356 joint debtor summoned after 
number required for....... . 308 judgment. e e 
care of while deliberating. ..... 349 lien of, termination 431-2 
communications with, prohibited 349. manner of giving 357 
disagreement or discharge, new a number of jurors required for 
trial ..eesesessssesereess 5 agreement ........... N 358 
discharge, on challenge to. evi- reception oß 356, 361 
dene; 6340 setting aside, grounds 399 
without verdiettu 353 special, defined.......... ae OOS 
expense of kceping........... 350 controls, when ...... eee 365 
further instructions to, when.. 352 renditio(o ß 364 
impanelininiun g 323 written eseese GOl 
number, reduction by consent. 323 
rf 338 | TRIAL DE NOVO 
papers, etc., entitled to, on de- On appeal.......... ee i: 
liberation Sue ee » sol 
polling, manner of.. . . 359 | TRUSTS 
sickness of juror, proceedings on 347 Absentees’ estates, appointment. . 1715-1 
talesmen, summoning of....... 323 Actions by trustee of express 
verdict, manner of giving. 357 
betrat of 431-2 TUS si sckasies ws caceeeoues 180 
abstrac en . 431 Trustees, appointment in action 
lien 1 ieee * 431-2 to quiet CC 785 
T a — eas 344 setoff may be interposed against 
iin le ona 316 actions bn 267 
9 % E @ 8 bad > 
Justices’ COUTTS. susesesoeone 1847— 1856 ee per Up a0 BETO 270 
ö „ = . 1019 % W W „ 
certification of verdict........ 1022 
new trial, motion for....... .. . 1021 | UNCLAIMED AND LOST PROP- 
New trial, errors warranting.... 399 ERTY—Sce Lost Property 
Opening statements of plaintiff 
and defendant ............. 339 | UNDERTAKINGS —See Bail: 
Pleadings, when to be filed....... 321 Bonds; Recognizances á 
Order tö ff.,. doai 321 o 
Postponement, costs as condition. 484 Included in term bond. . . ... 2303 
Proof, order of taking Ceres eae ee 339 UNITED STATES 
Questions for decision of court.. 342 Jud f in thi 
, 343 5 — of courts in this state, 445 
Reference by agreement, fling i satisfaction, entry uf. .. 485 
tae 1 .. 372 377 Lighthouses, injuries to 2655 
Right to, after noticc 320 Supreme court, appeal to, effeet 
Special findings, requests for..... 341 on inqunetionꝓaꝓvgmgm-— eee ee int 
court may require 364 
Suretvship, determination of.. 976 | UNKNOWN HEIRS 
Verdicts, action for specifie per- Actions against. 222 
sonalty ....... Terre Te 36: Summons by publication, author- 
/// wee ewe 431-2 ity and effect—See Process. 
assessment of amount of recov- . ee ee 230- 232 
. 0 366 
error in, ground for new trial. 399 | UNKNOWN OWNERS 
disagreement, discharge of jury 353 Summons in eminent domain by 
discharge of jury, judgment publication ............. eee. 209 
directed, when ...........- 340 
disqualification of juror, effect UNKNOWN PARTIES—Sce Parti- 
99G; ³ꝛ mere aay ee 103 tion 
ejectment, what jury shall find 
eee ere 795, 798 | UNLAWFUL ASSEMBLAGES—Sce 
entry ‘of, manner and effect.... 431-1 |! Criminal Law (riots; strikes) 
filing abstract..........cc cone 431-2 
form for, recovery of specific UNLAWFUL DETAINER—Sec For- 
Pan! . 363 cible Entry and Detainer 
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USURPATION—See Quo Warranto 
USURY~—Scee Interest 


VACATION OF JUDGMENTS — 
Sec Judgments ` 
VAGRANOY 
Arrest without warrant.......... 
Proceedings, what provisions gov- 
C . ens 
VAGRANTS 
Who are....... Terre E 


VARIANOE—See Indictment and 
Information; Pleading 


VEHICLES—See Automob iles; 
Highways 

Malicious injury or removal 

Removing numbers from 


VENDOR AND PURCHASER 


See Decds; Fraudulent Convey- 
ances 

Action to vacate purchase, re- 
ceiver.. 


Vendor’s lien, homestead subject 
to 


cannot be joined........... 
Boundaries, action to establish 
JVC 


court 


changed. 
new county created, changes au- 
err dais lnsreacesen 
number of changes limited 
stipulation for change......... 
transmission of record and pa- 
pers 215- 
costs and fees of change. 
failure to transmit, may va- 


cate order 

when deemed complete 
Chattel mortgages, foreclosure of 
CC 1104, 
Commencement in wrong county 
changed, how .......... 208, 
Corporat ions 
Forcible entry and detainer . . 
Forfeiture, actions for 
Justice of peace, actions before 
eee 1756, 


VENUE, CIVIL ACTIONS (Cont’d). 
change of 1774, 1775 


2 % % 6% „% „%„«6 „„ „„ „„ „ „ 0 


wrongful, waiver or objection.. 1857 
Letters granted in what county.. 
CCC 1376- 1378 
Mandamus, trial of questions of 
„„ Ge ae 1019 
Mortgages, foreclosure of....... 1116 
1969 /// ·⁰¹-A A 784 
Perpetuation of testimony, appli- 
1968 cation filed, where 1249 
Probate of wills, in what county 
o 1376— 137 
2688 Public officer, against 205 
Real property, actions relating to. 32 
proceedings affecting, local.... 204 
Recovery of penalty or forfeit- 
ure, ee! 205. 
Residence of defendant determ- 
ines, ween 207 
2659 Specific personal property, title or 
601-3 possession of, local........ 2. 204 
State, actions against........... 886 
Supplementary proceedings...... 636 
Wrong county, how changed..208, 209 
VENUE, CRIMINAL ACTIONS 
741 Sec Criminal Law 
562 | VERDICT—Sce Trial; Criminal Law 
533 VERIFICATION—See Pleading 
Accounts and written instruments, 
copies oß neces 284 
Information in criminal actions.. 2051 
Mechanics’ lien claim.......... 1134 
296 | VESSELS 
_ Removing numbers from motor. . . 2601-3 
947 
209 — 
WAGERS—See Criminal Law (gam- 
210 ing) 
1248 | WAGES—See Labor; Liens 
209 Exemption from garnishment.... 680-2 
209-2 WAR 
915 Levying, what constitutes...... 2318 
Limitation on actions by aliens 
211 suspended 828 171 
a WARDS—See Guardian and Ward; 
Probato Code 
a WAREHOUSEMEN: 
Lien for advance and storage 
217 C E 1191 
218 sale to satisfy............ 1192, 119 
livestock or perishable prop- 
1111 erty, when sold.......... 1195 
notice, how given .......... 1196 
209 proceeds, how applied. 1194 
206 special contract, effect of... 1195 
815 | Penalties, duplicate receipts, when 
966 | misdemeanor .............. 2646 
| fictitious receipts, penalty for 
1757 Sinns 2644 
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WAREHOUSEMEN (Cont' d). 
mixing 2 fraudulently, pen- 


JJ ..... 2645 
refusal to give, penalty E 2643 
WARRANTS—See Arrest; Coro- 
ners; Process; Searches and 
Seizures; Sheriffs 
Death penalty, warrant for..2210, 2211 
Fugitive from justice........ 2242, 2243 
Justice of peace, warrant for ar- 
rost. TOIM 454440440500 5e0~n 1935 
Search-warrant, form .......... 1935 
dwelling, necessity. were res 2240-1 
issuance and execution... .2237- 2240 
Surety of peace, form of war- 
FANE pecoris TETT EEEE .. 1935 
WASHINGTON’S BIRTHDAY 
Legal holiday........ PT 61 
WASTE 
Actionable as other torts....... 937 
Administrator, etc., action by and 
against ....... eccccccevecee 1518 
Damages LOY é2<cisaown Miseeees “836 
In ejectmenrttt 799 
on dissolution of injunction.. 137 
Eviction oc? sen 938 
Forfeiture of estate of tenant.. 938 
Injunction against, on public land 941 
Leased premises, constitutes un- 
lawful detainer ....... 2 q 812 
Limitation on actions for........ 159 
Maintainable against whom..... 938 
Occupant under execution sale.. 601 
Tenant or guardian committing, 
nn,, 938 
WATER COMPANIES 
* water, penalty for furnish- | 
II))... eewseeeeeas 2543 
Interference with appliances. . 2657 
Malicious injury to pipes and 
, eu nee aie ecens 2656 
WATERS AND WATERCOURSES 
Closing channel an actionable nui- 
rr... 943 
Dams and reservoirs, injury to... 2658 
Malicious injury of dikes, etc..... 2656 
injury to flumes and ditches... 2656 
Obstructing, penalty....... ..... 2656 
Placing dead animals in......... 2537 
Polluting water supply, penalty.. 2542 
Waterworks companies furnishing 
impure water, penalty...... 2543 
WAYS—See Eminent Domain 
WEAPONS—See Criminal Law 
WEIGHTS AND MEASURES 
Use of false, penalty...... ..... 2637 
WHARVES AND WHARFAGE 
1182 


Lien on boats and vesselass 


| WHARVES AND WHARFAGE 


(Cont'd). 
Malicious injury to docks, quays, 
P o‚o’—ſw 
Wharfage charges, lien and sale 


for % ee re ere Ob! po 1196 


WHOREDOM 
Action for falsely charging.... 294 
WIDOW 
Action for death of husband, when 183 
WIFE—See Husband and Wife 
WILLS—See Descent and Distribu- 
tion; Executors and Adminis- 
trators; Probate Code 
Absentees, probate of........... 1715-7 
Advancements by testator, decree 
to speciff 1557 
OMGCCE Of ssssissesscsecssis 1403 
After-acquired lands vane when. 1411 
Annulmenk . . . 1388 
Applications for probate or letters 1432 
Appropriation of estate to pay 
debts as provided by....1505, 1506 
Beneficiaries, false eee en of, 
,, eer eer 2374 
Bequest, not to discharge debt, 
when ....... N 1468 
Certificate of probate or rejeetion 1380 
Children of testator, effect of not 
naming inn 1402 
Construction of, intent to govern. 1415 
words importing number and 
gender 9 1416 
Contest of validitr 385 
annulment of probate, effect... 1388 
executor not liable for pre- 
vious acts 1388 
costs, how taxed.. 1389 
evidence admissible, burden of 
POOL seetéseancesteuse cn: 1387 
interested parties to be cited.. 1386 
nonappearance, effect of...... 1385 
Contribution among legatees and 
devisees ........ ETT 1508 
enforcement by court......... 1508 
8 3 devisee before testator, 
8 1404 
Debts, — discharged by bequest, 
when ..... e 1468 
Defined. S 1414 
Deposit and custody of....... 1379 
Devises, who may makõe 1394 
for life, reversion of remainder 1410 
of land, estate conveyed by... 1419 
to witnesses void, when....... 1408 
Devisees and legatees, 3 
tion amonngg e. 1508 
liability for Gebts. oe 1507 
Dispensing with intervention of 
courts, effect.........ce-00. 1462 
Evidence, admissible, burden of 
proof ...... 595522 ——V .. . 1387 
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WILLS (Cont'd). 


Execution of, who may make.... 
Signer of testator’s name must 
subscribe as witness.... 


witnesses to will ce 
writing and signing 
Sonata acceptance or renun- 
ciation, hoounrnrnrnr»r 


debt, not discharged when..... 
liability for neglect to probate 
Failure to produce, damages and 
DONGICY 66a: cebas eww aww 
Foreign, how prove 
proceedings after probate..... 
Jurisdiction and powers of supe- 


rior court. TTE 
records to be kept. ve 
Legacies, sale or mortgage of land 
to a (E E E E SE SE Cease eee 6 ee 9 0 0 0 


of debt or demand, void when. 
Legatees and devisees may be sub- 
jected to debts.. 
Loss by execution sale, refunding 
Sars 
enforcement of contribution for 
Lost or destroyed, how established 


decree, what must show....... 
Mortgage to pay legacies....... . 
Nonintervention wills 
inventor n 5 
notice to creditors..... ere 


order of distribution 
powers of executors 
removal of executor. 
ia tO possession 
solvents’ estates, sales......... 
Nuncupative, when valid........ 
of mariner or soldier, good.... 
proof, how and when to be made 


1394 


1397 
1395 
1395 


1417 
1468 
1379 


1379 
1392 
1393 


1371 
1372 


1505 
1468 


1507 


1412 
1413 
1390 
1390 
1507 
1462 
1462 
1462 
1462 
1463 
1462 
1464 
1462 
1406 
1406 
1407 


Probated in what county. . . 1376 1377 


Production by executor named, 
Wien n 8 
Proof where one witness dead, in- 
sane or absenntntl 
where all witnesses dead, etc... 
Recording 
Records, admissible in evidence.. 
Refunding legacies, when required 
enforcement by court. 
Revival of canceled will not ef- 
fected by revocation later.. 
Revocation of written, how ef- 
/// A 56 coe ues T 
contract to convey estate does 
NOt revoke .....--ccecvccees 
encumbrance or charge does not 
effect 
failure to name child, effect of 
second will, when revives first.. 
subsequent marriage revokes, 
CCP!!! 8 
Sale to pay legacies............ ; 
Setting aside of, revokes letters. 
Term construed 
Testimony reduced to writing and 


, EE E 
Title to realty vests in devisce, 
WHOM. suse acces usecase 1409, 


1379 


1382 
1382 
1383 
1384 
1412 
1413 


1405 
1398 
1400 
1401 
1402 
1405 
1399 
1505 
1388 
1414 
1380 


1411 


1353 


WILLS (Cont'd). 


Witnesses— - 
devises to, when void.......... 1408 
handwriting to be proved..... 1382 
testimony by deposition, when. 1381 
when may take devise...... . . 1408 
WITNESSES — See Criminal Law 
(perjury); Depositions; Evi- 
dence 
Abortion, testimony compulsory. 2451 
Acceptance of bribe, penalty.... 2324 
Attachment for .............. . 1221 
how directed and executed.... 1222 
Attendance compelled, when..... 1215 
before arbitrators compulsory.. 426 
notaries, etc., on taking depo- 
sitions, superior court may 
S!!! eissai 1236- 1238 
court commissioner may compel 85 
Judicial officers may compel.... 57 
power of court to compel...... 52 
prevention of, penalty........ 2363 
right of accused to compel.... 2307 
Attorney not allowed fees as.... 502 
Bribery of, penalty............. 2323 
Competency, attorney, when in- 
competent ....... Cece 2 1214 
bribery, person guilty of...... 2330 
compulsory ...... —b— . . . 2291 
don vietss ——— . . . 2290 
criminal anarchy, self-crimina- 
tion not to excuse........... 2568 
dueling, self incrimination, ef- 
N 0 2423 
husband and wife, When 1214 
infants under ten years incom- 
petent ee 1213 
insane or demented persons in- 
competent . 1213 
interest not to disqualify...... 1211] 
excludes testimony, when 1211 
intoxicated persons at time of 
trial incompetent ....... . . 1213 
minister of gospel, when incom- 
pe tent 2 ꝗ:ꝑ . 1214 
perjury conviction of, disquah- 
es —* . I 12 
commitment forrr 2359 
persons disqualified............ 1214 
physician or surgeon.......... 1214 
publie officer s.... 1214 
who may testify.......... 2 ᷑ꝛ ꝙoQ 1210 
Contempt, what constitutes 1049 
Convicts, competency and credi- 
CCC 2290 
deposition ot. 1223 
order for production to take tes- 
timony ....... e 1223 
affidavit necessary ......... 1224 
Credibility, effect of interest.. 1211 
conviction of crime affects.... 1212 
Criminal prosecutions— 
accused as witness........... 2148 
instructions by court........ 2148 
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WITNESSES (Cont'd). 


attendance compelled ......... 2148 

detention in custody.......... 2148 
per diem allowance......... 2148 

indorsement of names on indict- 

JJ. ³¹¹A ͤ PEOR NS 2043 
indorsement on informations... 2050 
recognizanees of witnesses..... 2148 

Deceased, certified testimony ad- 

Missile 66846 abies e-eetew Saree 1247 

Eminent domain, nonattendance 
and perjury, penalties. ..895, 926 
Fees and mileage, amount........ 497 

allowance dependent on report- 

“ff. ĩðͤ 498 
may demand in advance...... 507 
must be reported to clerk...... 482 
public officers, no allowance, ex- 

CODE si5 se tienes enr OSs bon ees 499 

Gaming, competency of player or 

Betten e 2480 

Habeas corpus, attendance com- 
pellod sscciesisoirisiire . . . 1078 

Incompetent, who are 1213 

Incriminating testimony, compul- 

sory, not to be used........ 2291 
perjury in giving, punishable.. 2291 

Intcrrogatories to adversary, filing 

A tees as 1226 
answers, service and filing of.. 1227 
rebuttal ........0.ceecsceeen, 1229 
refusal of party t to testify, pa 

alty ...... TETTETETT : 1230 
eee bisae. 122 

Juror ass r 348 
Justices’ courts............. 1898 1906 
Legislative investigations, refusal 

to testify, penaltv........... 2338 

Liability for nonattendance..... 1220 
Mileuge, traveling expenses in lieu 509 
Oath of, form............... 1265— 1268 
administration by arbitrators. 426 
Parties may be examined as..... 1225 
notwithstanding filing of inter- 

Fogars 1228 
rr iniiae . 1229 
refusal to testify, penalty.. 1230 

Perjury, incompeteney no defense 2355 

Perpetuation of testimony — See 
Eviden e 1249— 1253 

Person present without subpoena 
required to testify.......... 1219 


Recognizance for appearance. 1959— 1961 


ion, 8 1965 
commitment for failure to give 1962 
Richt to meet face to face. 2306 
Subpoena issued when........... 1217 
books and documents, how ob- 
CEPCCPVVVPFPPPV w dndra caer 1216 
ANCCS: TECUM. sows saooandews 1216 
issued by whom............6.. 1217 
ff.... ß nwa ce 1218 
proof, how made............ 1218 
Supplementary proceedings. no ex- 
cuse from testifving........ §32 
immunity from criminal prose- 
CUTION unk eee c eee 632 


| WITNESSES (Cont'd). 


Tender of fees in civìl cases, when 


demandable ............06-- 1215 
Testimony by deposition 1231— 1248 
before legislature, refusal to 
CVVT 2338 
Wills, execution off 1379— 1382 
devises under 1408 
WOMEN—See Criminal Law; Hus- 
band and Wife; Labor 
Abduction for prostitution or sex- 
ual inter course 2439 
Attorney, may act as J25 
Compelling marriage or defilement 243 
Corrupt, corruptly e 2303 
Employing in n etc., pen- 
Ji ĩð2 E ses 2689 
Exempt from jury duty, how.. YO 
from jury list................ 9n 
Indecent assault on............. 2442 
Intoxicating liquors, sale to..... 2689 
Placing in house of prostitution. 2440 
Seduction, may sue for 186 
marriage as defense........... 2441 
penalty ......... e 2441 
Sexual erimes against. 2435— 2142 
Slander of, penalty. 2433 
corroboration necessary........ 2434 
WOMEN’S INDUSTRIAL HOME 
AND OCLINIO 
AppropriatiiiiVbbVVVVnss 2003 
Board of directors, appointment 
fr 1989 
management of institution 199. 
Buildings, construction plans and 
cou traces 1991 
Children of inmates............. 2002 
Commitments, term of confinement 190 
Discharge of inmates............ 2001 
Escapes, arrest and discipline.. 1999 
Establishment of home.......... 19e 
Officers, appointment and compen- 
sation FFC 1993 
Opening of institution 1991 
Parole and discharge 1997 
violation, rearrest............. 1995% 
Partial invalidity............... 2004 
Persons committed.............. 199 
Physical examinations 1995 
FFFPFCCC/öC§ö’ (x ioa eiet 1995 
Reports, annual................. 1993 
tf A suceaac 1995 
indicted, indictment........... 2303 
Site, acquisition................. 1990 
Superintendent, bond and compen- 
SATION soria Trs EES EDEA 1994 
deputies and clerks............ 1905 
GULICS, sa enitwiwwaiee wesc oes ae 1995 
Transfers to other state institu- 
TIONS: #6245400 4scedGesee was 2000 
from state school for girls..... 1992 


WOODS AND FORESTS—See For- 
ests and Forest Fires 
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WORDS AND PHRASES 


Accessory after the fact......... 2008 
Actual bias 329 
Attornseses dso eis ts 118 
, 2303 
CCC 2303 
Bicak sereine enerne n ear uoe 2303 
r 2321-4 
Building ........... ere ee 2303 
Gerte; . 1001 
Challenge for eau see 326 
peremptory challenge ......... 325 
Construction, when used in in- 
dictments, et᷑eccæ .. 2063 
GG, ðâLu ĩð2ĩ⸗ teu ees 118 
Gunten 8 265 
Credit s ] 2601-2 
Criminally insanknæ .. 2173 
WAY (MING 2303 
Delinguent child............ . 1987-1 
Dependent chili 1987-1 
Dwelling house ............ ..... 2308 
Ente? e 2303 
Exception . . 381 
Ph! sse tami paw Gets 500 
Forcible detainer SENNEN sieden “Ole 
Forcible ent ß 810 
Gender 148, 1208, 1416, 2303 
Grand jury........ e 91 
Head of a family.............. » 953 
HOS gedsn Tenen seed ener aeecaed G-iee 1369 
Honestedeses 528 
Househeolde mn. 565 
Implied bias e 330 
Infkor mati 2303 
Intervention 202 
“Issue” of decedent ............ 1354 
Issues . F 309 
//; V A A 2303 
e isa sdeatconedeewes 404 
Judicial officer 54 
r ri eE ETE 2303 
Jury, grand jury, petit jury.89,91, 92 
Of ugus 8 93 
i 62554 sowsuneo0ceeowen 2303 
Legal owner ....cccceecees ss... 788 
Lumber a 6 6 2 „ „ „ „ %%/%õ „6% %%% „„ „ „ e „ „ 1163 
r 546000 ecb eens oe 50 
Malice, maliciously.............. 2303 
, 1013 
Material allegations ss 298 
Mental irresponsibility ......... 2173 
%%%], k cs 149 
Motion e oes 405 
Neglect, negligen eee 2303 
New triaal . 398 


' WORDS AND PHRASES (Cont'd). 


e serenana ki 303 
Nuisanrde . 9 
TTT 148, 1208 
CCôôĩ•˙—e AA 147, 2303 
Owie csrcsresse miian bas oe ore 2303 
Persons 146, 1208, 2011, 2303 
Personal property. 2303 
Petit. june: N 92 
Presentm ent 2049 
Prison, prisone n 2303 
Prohibitioꝶn ee LOZI 
e se wied ewes 2303 
Prosecuting attorney............ 113 
Publie OMCC? vé0 ccs dswesiee des eee 2303 
Public use 3 905 
Railway, railroadw ee... 2303 
Real estate.. 1354 
Real property....... ä ＋ ＋ꝗ..t 2303 
e geese tee anavi ones 740 
Referee e 82 
Representatives 462 (4) 
Signature e c... 2303 
Set on fire....... ceanii kawsas AJl 
JA n 148 
!rfkkkk tiaia 679 
Subsequent purchaser or encum- 
Beese. hee iaai 24. 
Fl is . 312 
Trustee of express trust......... 180 
Unlawful detainer............ . 812 
e sa00 wees . 1967 
Verdict, general and special. 362 
WL eae ed Sie we wisn aie PREE PE 1414 
Writing . 1208, 2303 
WORK AND LABOR—See Labor 
WORSHIP 
Disturbing, penalty......... 2498, 2499 
WRIT OF RESTITUTION — See 
Restitution 
WRITS—See Attachment; Certio- 
rari; Execution; Garnishment; 
Habeas Corpus; Mandamus; 
Process; Prohibition 
Service by telegrahhau n 254 
WRITTEN INSTRUMENTS—S ee 
Frauds, Statute of 
Certified copies as evidence.. 1260 
Evidence of, without proof of gen- 
uineness, Wween 1263 
Pleaded, how..... e ee SO 


1355 


